RG-001

STATEMENT
I, the undersigned, .
ROBERTO GONSALVES
do hereby state that:
1. i am a Chartered Accountant and the Managing Director of Mergence Corporate

Solutions (Pty) Ltd (previously known as Cadiz Corporate Solutions {Pty) Ltd) (“Cadiz”).
I was employed in the Cadiz group since November 1998 (now Mergence since January

2019). Prior to that | was a partner at PricewaterhouseCoopers.

2. | have been requested by the Commission to submit a statement in relation to Business
Expansion Structured Products (Pty) Limited (registration number 2009/028420/07) and
BEX Structured Products (Pty) Ltd” {registration number 2000/028999/07) (referred to

interchangeably as “BEX” in this statement).

3.  The facts contained in this statement are both true and correct, and within my personat
knowledge, unless the context provides otherwise. Where facts were provided by third
parties, they are presented in the belief that they are true and correct and, in my

considered opinion, | have no reason to believe otherwise.

INTRODUCTION

4.  During July 2012, Transnet (SOC} Limited (“Transnet”) issued open tenders for the

acquisition of 598 electric locomotives and 465 diesel locomotives, totalling 1064

Y

locomotives, to support its aged locomotive fleet.
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Cadiz formed part of a consortium that submitted a bid for the tender to supply the 1064
locomotives to Transnet. The consortium was led by CRRC SA Rolling Stock (Pty)
Limited (“CRRC SA”) {the “Company”), formerly known as CNR Rolling Stock South

Africa (Pty) Limited ("CNRRSSA”"). | am a non-executive director of this company.

At the outset | would like to explain the structure of CNRRSSA, as, in various sections
of this statement, | refer inter alia to the majority and minority shareholders and executive

directors and minority non-executive directors of this Company.

The directors of the CRRC SA are as follows:

7.1.  Gang Wang (Jeff Wang) (executive)

7.2. Tao Yu (Tony Yu) (executive)

7.3. Feng Yu (non-executive)

7.4. Gang Zhao (non-executive)

7.5.  Lulamile Lincoln Xate (minority non-executive director)

7.6. Rowlen Ethelbert Von Gericke (minarity non-executive director)
7.7.  Roberto Gonsalves (myself) (minority non-executive director)
The shareholding in CRRC SA is structured as foliows:

8.1.  China North Rail Corporation (CNR) — 66%, represented by the persons referred

to in par 7.1 to 7.4 above;
8.2.  Endinamix (Pty) Ltd - 30%, represented by Lulamile Xate (minority shareholder)

8.3. Global Railway Africa (Pty) Ltd - 2%, represented by Rowlen von Gericke

(minority shareholder) \/(



10.

11.

12

13.

8.4.

9.1.

9.2.

8.3.

9.4.

9.5.

9.6.

9.7.

Cadiz - 2%, represented by me {minority shareholder).

. The shareholding in Endinamix is structured as follows:

Linontando (Pty) Limited (20%)

Kopano Ke Matla (Pty) Limited (20%)

Makana Investment Corporation {Pty) Limited (20%)

Azon Rail (Pty) Limited (13.33%)

Lineta Investments CC (MJ Nobanda) (6.67%)

Global Railway Africa (Pty) Ltd (10%)

Cadiz (10%).
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I wish to point out that the day to day operations and business of the Company are run

by the first two directors, namely Gang Wang (CEQ) and Tao Yu (CFO). The directors

representing the minority shareholders were all minority non-executive directors of

CRRC SA, and as such not involved in the operations and day do day business, except

for attending Board meetings.

On 9 August 2012, CNRRSSA informed Transnet that they would tender for the supply

of both electric and diesel locomotives to Transnet.

On 30 April 2013 CNRRSSA submitted their tender to Transnet.

During the tender evaluation process Transnet decided to split the award of the 465

diesel locomotives on a 50/50 basis and awarded the supply of 233 iocomotives to

Bombardier and 232 focomotives to our consortium, CNRRSSA.
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14. On 17 March 2014, CNRRSSA entered into a Locomotive Supply Agreement with

Transnet for the manufacturing of 232 Class 45D electric locomotives. See Annexure

RG1.

PROPOSED “RELOCATION” TO DURBAN

15. The Locomotive Supply Agreement stipulated that the “Contractor Facility” for
CNRRSSA to manufacture/assemble the locomotives at any one of two Transnet Freight
Rail (TFR}) locomotive manufacturing facilities, namely in Koedoespoort Pretaria or Bay-
Head in Durban. However, in line with the tender, CNRRSSA had already based its

costing on the assembly of the locomotives at Koedoespoort.

16. During March 2014 Transnet requested CNRRSSA to provide them with a proposed
costing of the impact of manufacturing/assembling the locomotives at the Bay-Head
facility in Durban instead of the Koedoespoort facility in Pretoria, and the Amended and
Restated Locomotive Supply Agreement referred to Bay-Head as the “Contractor
Facility”. It is to be noted that at this point CNRRSSA had not as yet physically started

operating in Koedoespoort. See Annexures RG2 and RG3.

17.  On 11 March 2014 CNRRSSA responded to Transnet and provided the costing of the
impact to manufacturing/assembling the locomotives at the Bay-Head plant in Durban.
The total cost of locating to Durban came to an amount of R9 755 600.00. Refer

Annexure RG3.

18. The calculation of the extra costs related to the “relocation” from Koedoespoort to Bay-
Head was performed by us as the consortium members (CNR, Endinamix, Global and
Cadiz) and we took the costs like transportation, flights, office and accommodation, etc.,
into consideration The revised costs also took into consideration the savings that would

arise, i.e. importing to Durban and not Pretoria meant less transport costs.
.



RG-005

AGREEMENT WITH BEX

19. On 23 April 2015 CNRRSSA appointed an entity styled Business Expansion Structured

20.

21.

22,

Products (Pty) Limited (registration number 2009/028420/07) (“BEX”) to act as an

intermediary for purposes of negotiating a contract with Transnet for the claim of the

costs of “relocating” CNRRSSA’s locomotive manufacturing /assembly to the Durban

facifity.

The appointment of BEX was made despite us as the minority non-executive CRRC

directors expressing our serious reservations and offering considerable opposition to the

appointment of BEX on the basis that we, the minority non-executive CRRC directors,

had not been consulted on this before. The potential BEX fee was outrageous, there was

no indication that a tender process had been followed and there was no clear rationale

as to why the Company was entitled to a relocation claim.

However, the directors nominated by CNR/CRRC who control the board, nevertheless

proceeded to vote in favour of such appointment of BEX. See Annexure RG4.

The background to the appointment of BEX can be summarised as follows:

221.

The appointment process commenced on 8 April 2015 when a draft BEX
agreement dated 8 March 2015 (“Draft Business Development Services
Agreement”) was received by the minority non-executive CRRC directors by e-
mail from CNRRSSA in which BEX suggested the following in paragraph 7.2:
“The Company agrees that BEX will be entitled for an agency commission
equivalent to the difference between the price excluding VAT awarded to the
Company by TFR and the price benchmark of R280 million excluding VAT, For

example if the price awarded is R650 million, then BEX will be entitled fo an

o

agency commission of R370 million.” See Annexure RG5.
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22.2. On 8 April 2015 a partially signed written round robin resolution (signed by the
CRRC directors but not the minority non-executive CRRC directors) was
circulated by CNRRSSA. We as the minority non-executive CRRC directors were
requested to sign the resolution “...in order fo enter into the Agency Agreement
in refation to the relocation of the manufacturing facifity ....... ” See Annexure

RG6.

22.3. It was assumed at the time that the reference to an “Agency Agreement” in the
resolution was in fact intended to be a reference to the proposed Draft Business
Development Services Agreement to be concluded with “BEX Structured
Products (Pty) Ltd” (registration number 2000/028999/07). As indicated above,
the resolution received by e-mail had already been signed by all the CRRC

directors.

22.4. At the Board meeting of 10 April 2015, the minority non-executive CRRC
directors objected strongly to the company entering into an agreement with BEX
and requested that their dissent be expressly noted and minuted. The reasons
cited by the minority non-executive CRRC directors included the fact that the
minority non-executive CRRC directors had not been consulted on this before,
the potential BEX fee was outrageous, there was no indication that a tender
process had been followed and there was no clear rationale as to why the

Company was entitled to a relocation claim. See Annexure RG7.

22.5. Notwithstanding the objections of the minority non-executive CRCC directors,
CNRRSSA nevertheless proceeded to sign the agreement with BEX (note that
the agreement was signed with BEX as opposed to BEX Structured Products
(Pty) Ltd, the entity named in the Draft Business Development Services

Agreement) on 23 April 2015. See Annexure RGS.



23.

24,

25.

26.

27.
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It subsequently came to our attention as the minority non-executive CRRC directors that
BEX is an Exempted Micro Enterprise based on the BEE Verification Certificate issued

to it on 30 April 2015 and that the company had never traded before that. See Annexure

RGY.

Furthermore, it was noted that the sole director of BEX, Mark Shaw, was only appointed

on 15 April 2015. See Annexure RG10.

It also become clear from the Draft Business Services Agreement that CNRRSSA and
BEX “benchmarked” the cost to CNRRSSA of locating its business activities at the Bay-
Head depot in Durban at R280 million. Although it is not clear when and how these
calculations were arrived at (i.e. the R280 million benchmark), a document reflecting
how the “Estimated Cost Increase” amounting to R287 028 121 was calculated was
received via e-mail on 21 April 2015. See Annexure RG11. (Note that the minority non-
executive CRRC directors received several documents from Hogan Lowvells on 2
November 2017 that purportedly supported the R280m calculation. These documents
were attached to a letter from Hogan Lovells dated 4 September 2017 and addressed to
KPMG in response to a Reportable Irregularity reported by KPMG to the Independent
Regularity Board of Auditors ("IRBA”) in respect of the BEX matter (refer to paragraph

42 below)).

The BEX proposal and costings were subsequently represented by CNRRSSA to
Transnet which culminated in CNRRSSA concluding an agreement with Transnet in
terms of which Transnet agreed to bear the cost of relocation and establishment by
CNRRSSA of its business at the Bay-Head depot in an amount of R719 090 548, less a
10% discount, amounting to RG647 181 494 (which is close to the above menticned

R650m). See Annexure RG12.

It appears, based on an invoice from BEX dated 7 September 2015, that the CNRRSSA
benchmark was somehow increased from R280 million recorded in the signed Business

Service Agreement dated 23 April 2015 to an amount of R580 million, although this was

7
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29.

30.
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never presented to us during the board meeting of CNRRSSA. Consequently BEX
earned a fee of R67 181 494, excluding VAT. See Annexure RG13.

It was not clear to us as the minority non-executive CRRC directors why, having
negotiated the terms of an agreement with Transnet as extensive and complex as the
Locomotive Supply Agreement, and despite having access to considerable rail rolling
stock experience within its shareholder base, CNRRSSA nevertheless felt it necessary
to appoint an intermediary such as BEX which appears to have been a newly formed
company with no trading history and litle or no background in the assembly,
manufacture, maintenance or operation of locomotives or any other experience in the
rail industry, to negotiate a second (directly related) agreement (which we subsequently
noted was referred to as a “Variation Order”) with Transnet and furthermore to do so on

such significantly generous terms to BEX. See Annexure RG14.

Although the Variation Order may be financially beneficial for CNRRSSA it remains
unclear to the minority non-executive CRRC directors how or why such agreement was
concluded, given that the Locomotive Supply Agreement envisages and provides for
CNRRSSA to establish its operations at the Bay-Head depot and for the supply of
locomotives to take place at Bay-Head on a fixed price basis which already included the
amount of R9 755 600 (total for all 232 locomotives) for the envisaged relocation from
Koedoespaort in Pretoria (as already anticipated when the tender was submitted) to

Durban (as instructed by Transnet during the latter stages of the tender negotiations).

In addition, the Locomotive Supply Agreement also already makes separate provision
for the supply of spares, tools and test equipment by CNRRSSA to Transnet in relation

to an agreed Master Spares List and a Master Tools and Test Equipment List and based



31.

32.

33.

34.
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on prices and values to be agreed by the parties so the Variation Order cannot be meant

to cover the costs related to spares, tools or test equipment.

The minority non-executive CRRC directors and minority shareholders of CNRRSSA
regarded the Variation Order and the appointment of BEX as perplexing. Furthermore,
the appointment of BEX was not undertaken in accordance with the terms of the
Memorandum of Incorporation of CNRRSSA which provides (in clause 4.1.3.27) that
CNRRSSA may not conclude a contract that is outside of the ordinary course of the
“Business” of CNRRSSA without inter alia the consent in writing of shareholders holding
70% of the voting rights that are exercisable by shareholders. See Annexure RG15. As
no such consent was sought or obtained, the minority shareholders (having a 34%
shareholding) are of the view that the appointment of BEX was concluded by CNRRSSA

without the requisite authority.

The minority shareholders wrote to the board of directors of CNRRSSA and to CRRC on
8 June 2016, highlighting all the issues above. The letter expressed great concern that
the CRRC directors had not responded to any of the previous correspondence from the
minority non-executive CRRC directors requesting explanations for the above issues.

See Annexure RG16.

The minority shareholders and minority non-executive CRRC directors informed the
Company that they considered the issues raised by them to be important and would be

scheduling a meeting with Transnet to discuss the matter.

On 16 August 2016 Von Gericke (Global), Whiting (Global), Xate (Endinamix) and myself
(Cadiz) met with Siyabonga Gama, the Group Chief Executive Officer of Transnet, Garry
Pita, Group Chief Financial Officer of Transnet and Ndiphiwe Silinga Group Legal and
Compliance Officer of Transnet to discuss the above issues. It is important to note that
at this stage the minority non-executive CRRC directors had not had sight of the

Variation Order (as this was only seen later when received from Hogan Lovells) which
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36.

37.

38.

39.

40.
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had been signed by Gama on 23 July 2015. At the conclusion of the meeting with
Transnet, the minority non-executive CRRC directors were requested to provide

Transnet with copies of all documents they had related to the BEX matter.

On 13 September 2016 Xate and | met with Silinga to hand over copies of the requested

documents. The same documents were aiso emailed to Silinga on the same day. See

Annexure RG17.

On 12 October 2016 Silinga called and informed me that Transnet Engineering (“TE”)
was conducting two audits to find out (i) why CNRRRSSA had not paid TE a portion of
the R647m that the company had received from TFR, as TE was a sub-contractor to

CNRRSSA; and (ii) how the R647m was arrived at as certain amounts seem to have

been duplicated.

On 8 December 2016 Silinga informed the minority non-executive CRRC directors that
Transnet had appointed Harold Jacobs of Werksmans to investigate the BEX matter and

would be contacting us for interviews.

On 14 December 2016 the minority non-executive CRRC directors met with Werksmans

and shared all the information they had on the BEX matter.

On 31 January 2017 Werksmans emailed the minority non-executive CRRC directors
and Transnet letting them know that the investigations were ongoing. The minority non-
executive CRRC directors followed up a few times with Transnet and Werksmans to find

out what the status of the investigations were and offered to assist where they could.

On 2 March 2017, Silinga wrote to the minority non-executive CRRC directors as follows

in response to a letter from the Company to Transnet indicating that the relationship

10
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between the shareholders of the Company had improved. The CEQO of CNRRSSA, Jeff

Wang, had indicated that Transnet sought such a letter (see Annexure RG18):

“Dear Sirs

The aftached letter from CNR Rolling Stock SA to the Group Chief Executive of Transnet,
Mr Gama, co-signed by Messrs Gang Wang and Lulamile Xate, refers.

In essence the letter seems to advise that all differences between the shareholders of
CNR Rolling Stock SA have been resolved and that there now exists a good working
relationship between the parties.

As a direct result of the differences that existed between the shareholders you laid a
complaint against what you suspected to be an untoward conduct by the entity and/or

some of its shareholders in relation to the relocation costs to a plant in Durban. Transnet

through its external attorneys initiated an investigation which is still at its initial stages.

In light of the fone of the aftached letter, we would be pleased to hear from you whether
the resolved differences include the issues raised in your complaint. In the

circumstances, Transnet would like to know whether you are still pursuing or withdrawing

the complaint.

Regards,”

On 28 March 2017 the minority shareholders responded as follows (See

Annexure RG19):

11
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Dear Sir
CNR ROLLING STOCK SOUTH AFRICA [PTYILTD {"CNRRSSAY or "the Company®)

Your email dated 2 March 2017 and the ChRRSSA letter dated 21 February 2017 {attachad to your
emall} rofar,

We thank you for reaching out 1o us in order te clarily what the CHNRRSSA felter may mean in resnert
of the BEX issus we calsed with the exagutives of Transnet on 13 Sestember 3015, A said meating we
ralsad two ftems we wished to discuss with Transnet managemant,

The first Issug related 1o the relativaship and co-pperation betwoes ON R, as the maior shareholder in
the Company, and the minority sharsholders In the Company. We are pleased to be ahie to report o
you that sigaificant progress has bees made by alf parties to ensure that the partles oblan g better
understanding of the needs of the respective shareholders and their representatives pn the board of
the Company, from 2 corporate governance and stakeholder interest persoactive. The pim of the letcer
was to convey this message to Transnet. The second issue related to the REX jssue and the impaci on
the minority directors. An original draft of the abovamantioned CHRRSSA letter mada ferance 1o
the BEX fssue but this was removed by Mr. ¥ate as the minordty directors and the minority
shargholders have defiberately not srgaged with CNR on this issu, given that Transpet is undergoing
s investigation. We therefors respectiully encourage you to continue atong this road untll »
satisfactory outcome is reached and will continue o ct-operate fully with you in this respest,

On 22 September 2017 Daisy Zhang from CNRRSSA called me to say that KPMG was

considering issuing a reportable irregularity letter (hereinafter referred to as the “second

RI”).

| subsequently called Fred von Eckardstein, the KPMG partner responsible for the audit
of CNRRSSA to find out more about the second RI. During the call, Von Eckardstein
mentioned that he was considering a reportable irregularity in respect of certain project

management fees and that this was not the first reportable irregularity that he had

reported on.

The first reportable irregularity (dated 12 June 2017) dealt with the BEX issue, which the
minority non-executive CRRC directors only found out about on 28 September 2017 (the

BEX issue is hereinafter referred to as the “first RI”). See Annexure RG20.

I sent a follow-up email to Von Eckardstein on 22 September 2017 (See Annexure

RG21):

12
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“Dear Fred

Thank you for taking my call earlier today. You mentioned that there was a previous
Reportable Irregularity as well. None of the South African directors (myself, Lulamile
Xate or Rowlen von Gericke) were aware that we had an issue with this Reportable
Irregularity until yesterday and had no idea of the previous Reportable Irregularity until
you mentioned it to me today. Please send us the previous Reportable Irreguiarity as
well as all related correspondence with the company. As mentioned on the call to you,
we (myself, Lulamife Xate and Rowlen von Gericke) would like to meet with you as soon
as possible and have requested that management set this up for quite a while. We will

in the meantime ensure that the company responds fully to this Reportable Irregularity.

Regards”

On 27 September 2017 Endinamix held a board meeting to discuss the latest
developments. The board expressed their concern that the CRRC directors and CRRC
had not informed any of the other directors or shareholders about the first RI. A meeting

between the Company, KPMG, the shareholders and legal advisors was requested.

On 28 September 2017, | spoke with Charles Yu of Hogan Lovells who informed me that
the first R had to do with BEX, and that Hogan Lovells no longer wished to act for
CNRRSSA on the first Rl as one of the BEX directors had apparently had a relationship
with the Guptas. Hogan Lovells had assisted CNRRSSA to draft a response to the first

RI and they felt that KPMG may be satisfied with the response.

On 10 October 2017 we as the minority non-executive CRRC directors, KPMG, and a
legal advisor for the minority non-executive CRRC directors met to discuss the first RI
and second RI. The minority non-executive CRRC directors made it clear to KPMG that

they shared similar concemns with KPMG on the first RI, but not the second RI.

13
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On 20 October 2017 the CNRRSSA Board responded to KPMG on the second RI. To

date no response has been received from IRBA on either the first or the second RI. See

Annexure RG22.

On 27 October 2017 KPMG notified CNRRSSA that they had resigned as the Company’s

auditor. See Annexure RG23.

On 1 November 2017 there was yet another meeting with Werksmans where the minority
non-executive CRRC directors and their legal advisor provided Werksmans with a

complete history of the BEX matter.

Following this meeting the minority non-executive CRRC directors decided to report the
BEX issueg, in terms of the Section 34 of the PREVENTION AND COMBATTING OF
CORRUPT ACTIVITIES ACT 12 OF 2004 (AS AMENDED) to the Hawks. The
documents were handed to Lt. Col Percy Ueckermann of the Germiston branch of the

DPCI section on 28 November 2017. See Annexure RG24.

A few months later Captain Frank Rangwashe of the Commercial Crime of Serious
Economic Offences Unit of the Hawks in Pretoria came to see Von Gericke at his office
in Kempton Park in connection with this matter and wanted to know more about the
issue. Since then no further contact has been made by the authorities in connection with

the reported matter.

On 25 September 2018 at a CNRRSSA board meeting (where the replacement of
KPMG, the status of the audited financial statements and how the Rl's had been dealt
with were major agenda items), we as the minority non-executive CRRC directors were
informed that J Theron & Pietersen Inc had been appointed as the Company’s auditors
and the 2017 audited financial statements were presented. Naturaliy this took us as the

minority non-executive CRRC directors by complete surprise as we had not approved

14
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the appointment of the auditors (which they demanded they have a say in) or the financial

statements.

On 26 September 2018 Robbie Gonsalves wrote as follows to the audit partner, Nadia
Pietersen: “We had a board meeting yesterday and were a little surprised when the
signed audited AFS’s were presented for 2017 as we have not had a board meeting
since Dec last year. As far as | can recall even the Dec 2015 were not yet approved. We
need to understand how the BEX payment has been treated and how we deal with the

RIs. We explained this all to Jeff and his team yesterday.” See Annexure RG25.

On 27 September 2018, Stephen Nthite, a director of Endinamix, wrote to the CRRC SA
board on behalf of the Endinamix board wherein the following, inter alia, was stated (see

Annexure RG26):

b. We as Endinamix we regard the payment of R67 181 494 {including VAT) to BEX as a
bribe to induce the award of this tender. This is a breach of your fiduciary duties as

Directors of CNR. We therefore demand that CNR take the following minimum
measures to reverse and correct this situation:
I. You report this matter in terms of the Prevention and Combating of Corrupt
Activities Act 12 of 2004 (PCCA Act).
H. You report this matter to the SAPS {HAWKS) as having been the subject of
extortion by BEX.
ifi. You report the behaviour of BEX in terms of the Financial Intelligence Centre
Act 38 of 2001 (FICA).
iv. Any other measures necessary to recover the monies that you paid to BEX,
3. Our position as Endinamix is simply that unless CNR demonistrates a willingness to correct
the BEX matter and ill the other issues raised above by the Endinamix directors we are not
willing to sign and confirm any BEE credentials of the Joint Venture as we will be complicit in
the very things we are complaining about and we will demand the resignation of the
Endinamix Board Member who sits on your board as that amounts to a conflict of interest.

9
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On 3 October 2018, Xate and |, together with Jeff Wang and other representatives of
CNRRSSA met with Pietersen. It was obvious from the discussions that Pietersen had
not been fully informed of the nature of the first Ri. Over the next few days she was

provided with all supporting documents related to both RI's.

On 8 October 2018 we were informed by J Theron & Pietersen Inc that they had retracted
the 2015, 2016 and 2018 annual financial statements “.... as a result of information that
came to our aftention after the finalisation of the above mentioned audit reports...” In
addition the auditors notified us that they “... will need to reopen the December 2015

audit....”. See Annexure RG27.

On 15 October 2018 | wrote to Pietersen and made it clear to her that: “Regarding BEX,
we (the directors representing the minority directors fe Lulamile Xate (Endinamix),
Rowlen von Gericke (Global) and Robbie Gonsalves (Cadiz)) were dissenting directors
when the board voted on the BEX contract ie we did not support the contract and do not
support that the payment made to BEX was a bona-fide payment for services rendered
fo CRRCSARS. For this reason we wanted to know how this payment was going fo be
disclosed in the Dec 2015 AFS’s. We have, as yet, not received a response from

CRRCSARS on the 27/9 letter.” See Annexure RG28.

On 22 March 2019 the Company sent me a copy of the draft audited annual financial
statements in respect of the year ended 31 December 2018. The draft independent
auditor’s report contains the following emphasis of matter in respect of the first Rl (the
BEX matter) and it appears that the second RI (project management fees) has been

disposed of. See Annexure RG29.

=
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Emphasis of matier
We draw attention o the following circumsiance.

A reportable imegularity has been submitied to the regulatory board by the predecessor auditor (KPMG Inc) in termms of the defination of a
feportabie iregularity in section 1 of fhe Auditing Professions Act of 2005, and the procedures as autlined in section 45. The outcome of the
matter is stil fo be reschved.

Particudars of the reporiable iregulartly are;

1. Accerding to he information received, the proposat by CNR Roling Stock South Africa (Pty) Lid to Transnet SOC Lid for the
"Analysts of cost increase for locomofive delivery and locomeive factoty focation from Pretoria, Gauten to Duban, Kwazuls Natal
in terms of Manufacluring fadility relocation for Class 450 Locomotives Supply Project” significantly misrepresented the cost fo
Transnet, Transnet issued a variation order on 23 July 2015 accepting fhe proposal.

2 CNR entered into 2 Business Development Services Agreement with Business Expansion Siructured Products (Piy) Lid
{registration no. 2009/4120420/07)("BEX") on 25 Apri 2015 refating to the proposal mentioned in 1. above and made payments o
BEX which appear o lack sound commercial substance and purpose.

Gur fim has engaged in wnderaking further investigation of the matier and have since been Imited to perform the duties due to lack of
aceess to requested information.

Gwir opinion is not modified in respect of this matter.

Lol

ROBER1lO GONSALVES

DATE: I Q—in 2219

17
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ANNEXURE “RG 1“
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R EXHIBIT1 - 369

T42ETY 2

EXECUTION

LOCOMOTIVE SUPPLY AGREEMENT

17 MARCH, 2014

between

TRANSNET SOCLTD
{acting through Its Transnel Frelght Rall division)
and

FRIEDSHELF 1507 PROFPRIETARY LIMITED

-~
‘D {and, subject o a name change, to be known and registared as CNR ROLLLING STOCK
SOUTH AFRICA PROPRIETARY LIMTED)

relating ta the design, manufacture, test and suppty of up to 232 Diesel Lacomotives

0058-0372-0001-0374
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THIS SUPPLY AGREEMENT is made on 17 March, 2014 between:

(1) TRANSNET SOC LTD (acting through its Transnet Freight Rall division), a public
company incorporated in South Africa (registration numbar 1990/000900/30) and
referred to in Seclion 2 of the Legal Succession to the South African Transport
Services Act, No 9 of 1989 (the Gompany); and

{2) FRIEDSHELF 1507 PROPRIETARY LIMITED, & company registered under the
taws of South Africa {registration number 2014/016892/07) and, subject to & riame

changs, to be known and registered as CNR ROLLING STOCK SQUTH AFRICA
FROBRIETARY LIMITED (the Contracior).

PREAMBLE

Pursuant to a Request for Proposal issued by the Company on 23 July 2012 under
reterence number TFRAC-HO-8609 (the RFP), the Company has appointed the
Contractor and the Conlractor has accspled such appointment, to design, manufaclure,
test and supply up to 232 Diesel Locomatives ta the Company on the terms set out in this
Agreement and the other Project Documents,

1. inferpretation

1.3 Pefinitions

In this Agreement and in any schedules to this Agreement, unlass the contrary
intention appears, the foliowing words and expressions have the meanings
assigned to them hereunder and cognale expressions shall have
correspanding meanings, namely:

Acceptance or Accept  means:

{a} in relalion 1o any Locomolive, the
acceptance of that Locomotive by the
Campany in accordance with Clause 7
{Handover and Acceptance), which
acceptance shall ocow upon the signing of
an  Acceptance Cedtificate for that
tocomotive; and

{oy  in relalion o any Spare. Tool or item of Test
Equipment the acceptance of that Spare,
Tool or item of Test Equipment by the
Company in accordance with Clause 16
{Spares, Change-Oul Spares, Tools and
Test Equipment);

Acceplance Certificate  means a certificate, substantially in the form of Pra
Forma 2 of Schedule 8 (Pro Formas), issued oy the
Company 1o the Contractor, upon Acceptance of a

tOCOMOTIVES SURFLY ]
AGREEMENT -~ TFR SUPPLY

AGREEMENT 232 DIESEL

LOCOMOTIVES

Code. TFRAG - HO - 8609

RG-022

372



0058-0372-0001-0378

_ s et s £

T4NEN_2

Acceplance Date

Atceplance Instaliment

Acceplance Perlod

Acceptance Tesis

Aceeptance Test

Criterla

Accepted Locomative

Advanced Delivery

Advance Payment
Bond

LOCOMOTIVES SUPPLY AGREEMENY ~
TFR SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES

Code: TFRAC - HO - 8509

Locomative;

means, In refation 1o each Locomotive, the date on
which an Acceplance Cettificate for that
Locomotive is Issued or the data on which such
Locomotive is deemed 1o be aceeptad pursvant to
Clause 7 {Handovsr and Accepiance);

means In relation to a Locomotive, the amount of
the Contract Price payable for that Locomotive
pursuan! {o Schedule? (Pricing and Payment
Terms) upon the issue of an Acceptance Cerlificate
in refation to such Locomotive:

has the meaning given to i in paragraph 5.6 of
Pan8 (Testing), Schedule 3 {Agreement
Management), as such period may be adjusted (n
relation to any locomolive subject ta Escess
Handover pursvant to Clause 7.2 (Handover and
Acceptance of Excess Locomotives);

means a series of 1ests described In the Test
Programme to be conducted on each Locomotiva
by the Company gfler fssuance of a
Commissioning Certificata for that Lecomotive;

means the objectiva pass and fall eriteria for each
of the Acceptance Tests as descrbed iIn the Test
Schedule lor each Acceptance Test;

means a Locomotive In respect of which an
Acceptance Cenificate has been issued;

has the meaning given to It In Clause 9.3 (Early
Detivery);

means an irrevocable, on-demand bond to be
lssued substantially in the torm of Schedule 14
{Form of Advance Payment Bond), in favour of the
Caompany by a bank reasonably acceptable 10 the
Company with a Jong term Issuer defavh credi
rating (by Moody's Investors Serviee Limited or
Fitch Ratings Limlled or any successor to their
respective ratings business or any other ratings
egency approved by the Company) of 2l least A-
(in the casa of Fitth Ratings Limited) and A3 (in the
case of Moody's Investor Services Limited)

{international credit rating for international banks
r n it rating for local banks), for an

amournt, from time {o time, equal to;

(8  the sum of all Milestone Payments made by
2
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Affected Locomotive

Aflitiate

Agreement

Agreemert Period

Appiicable Rate

LOGOMOTIVES SUPPLY AGREEMENT
TFR SURPLY AGREEMENT 232 DIESEL
LOCOMOTIVES

Code. TRRAC  EKC - 8608

the Company o the Contractor under this
Agreament (except, I respect of each
| ocomotive, the Acceplance Inslainent and
any amounts constilling payments or
repayments by the Company to ths
Contraclor of any retentions heid by the
Company under and in accordance with this
Agreement, relating o each such
Locomative) at thal time;

tess

(b} & pro-rata reduction for the Contract Price
for sach Locomotive which is an Accepted
Locomotive at that lire;

fe the swm of all mieslone paymenls (as that
term Is defined in the TE Key Sub-Contract)
mazde by the Conlractor to TE under the TE
Key Sub-Contract et the relevant time,

acceplabte to the Company and otherwise on
terms and condilions reasonably;

has the meaning given to it in Clause 7.8.1.2
(Affecled Locomotive) of this Agreement;

means, in refation o any person, a Subsidiary of
that person or a Holding Company of that person,
or any other Subsidiary of thal Holding Company;

means ity locomolive supply agreement as well
as all Schedules hereto (including any document or
information contained in electronic format on any
CO-ROM dated the date of this Agreement and
initialled by each Parly fo identify that CD-ROM
and the documents of inrformation contained in it as
torming pan of the relevant Schegule);

means the peried commencing on the Effective
Gate and ending {unless terminated earlier in
gccardance with the provisions of (his Agreement)
ont the Expiry Date applicable {o the final Baich:

medans:

(@) in relation to Delay Penalties and Delay
Penalty Gredits, the rates set oul in Clause
9.4 (Rate of Delay Penalties and Delay
Penally Credits); and

{b) in refation to Non Compliance Penalties, the
3
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Background
Information

Batch

Batch Value

B-BEEE

B-BBEE Act

BEE Party

Black Person

LOCOMOTIVES SUPPLY AGREEMENT -
TRA SUPPLY AGREEMENT 232 IESEL
LOCOMOTIVES

Code: TFRAD - 10 - BEDY

tates se! out in Clause 205 (Non-
GCompfiance Penalties);

means all and any documents, drawings, plans of
other information made available to the Contractor
or the Guaranor or 10 any member of the
Guarartor's group by the Company andlor its
agents of employees in conngglion with the
negotiation and preparation of this Agreement and
during the process of competitive bidding which
preceded such negotiation and preparation;

means, in refation to each Delivery Year, all of the
Locomotlives Accepled in thal Delivery Year;

mieans an amount squal {o the Contract Price per
Locomotive in the relevant Delivery Year, multipiied
by the number of Locomotives Accepted or
scheduled to be Accepled in that Delivery Year
{based on the orlging! Master Programme issued
or ta be issued by the Conlractor in accordance
with Clause 222313 (Commencement) and
attached herelo as Schedule 5§ (Master
Praogrammae);

means broagd-based black economic
empowerment;

means the Broad-Based Black Fconomic
Empowerment Act, Na. 53 of 2003,

Endinamix Proprietary Limited, registration humber
2013/161841/07

means, subjent to the provisions of the B-BREE Agt
and any Futher qualificalions imposed by the
Cuodes, African, Coloured of indian persons who
are natural parsons and;

{a]  are citizens of the Republic of South Alrica
by birth or descent;

(b} are citizens of the Republic ¢f South Alrica
by asturalisation belore the commencement
date of the Constitution of the Republic of
South Africa Act, Ne 200 of 1993; or

(e} became cllizens of the Republic of South
Alrica after the commencement date of the
Canslitution of the Republic ot South Alrica
Act, No 200 of 1993, but who, but for the
Apartheid policy that has been in place orior

&4
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Buslness Day

Bond

Change in Law

Changs-Out Spares

Climate Change
Slrategy or CCS

Codes

Commlssion or
Commilssloning

Comimlssioned
Locomotive '

Commissloening
Certificate

Commissioning Tesis

LOCOMOTIVES SUPFLY AGREEMENT =~
TFR SUPPLY AGREEMENT 232 DIESEL
LOGCOMOTIVES

Code: TFRAC ~ HO - 8808

to that date, would have been entitied to
acquire cilizenship by naturalisation prior to
that date;

means any day other than a Saturday, Sunday of
any public holiday recognised In South Africa in
terms of the Public Holidays Act, No. 36 of 19%4 or,
if difierent, eny officlally recognised public holiday

In the jurisdiction of tncarporation of the Contractor

andfor the Guarantor {as notified to the Company);

means any Advance Paymenl Bond or SD Bend
inciuding any replacement thereof, from time to
time, In  accordance whh  Clause 14.9
(Replacement Bond);

means any introduction, amendment, repesl or
oliver change in a law, regulation, enactment, or
Necessary Gonsent, by a Relgvant Authority, after
the date of this Agreement;

has the meaning given 1o it In Clause 16.1 {Spares
and Change-Dut Spares);

means the envirenmental programme of Transnel
S0C Ud which focuses on idenlifying and
developing opportunities for penerating  energy
savings, reducing carbon emlsslons and identitying
areas for further ressarch and Innovation in tha
renewal energy and other preen lechnologies
anvirgnment;

means the Codes ot Good Practice 1ssued in terms
of Section 9 of the B-BBEE Act:

means, in relation to a Locomolive, the succassiul
completion of the Commissioning Tests by the
Contractor for that Locomotive in sccordance with
Clause 7 (Handover and Acceptance) and the Test
Programme;

means a Locomotive In respect of which &
Commissioning Centificate has been issued:

means, in relation to a Locomotive, a certificats,
substantiglly in the form of Pro Forma § of
Schedule 8 (Pro Formas), Issued by the Contractor
to the Company upon suctessiul complation of the
Commissioning Tests for that Locomotive:

means a serles of tests described n the Test
Programme to be conducted on each Locomativa
5
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by the Contractor in advance of Handover;
Commissioning Tes! means the objsctive pass and fail criteria for each

Criteria of the Commissioning Tests as described In the
Test Schedule for each Commissioning Test;

Companlas Act means the Companies Act, 2008 including all
regulations promulgated under that act;

Company's means the representative(s) for the time being of

Represeniative the Company appointed pursuanl to Part 1

(Appolntment of Representatives and Steering
Commities) of  Schedule 3 (Agreement

Management);
Compenenis means, whether or not from time to tims inslalled
.&_ on any Locomative and whether or not title thereto
K has passed to the Company, any component,
O turnishing, equipment, par or item from the OEM

comprising parl of a Locomolive or deliverad
pursuani to this Agreemenl In connection with a
Locomotive, including all Spares;

Contract Price means:

(a) In relation to a Locomotive, the amount
specified in Schedule 1 {Pricing and
Payment Terms) excluding VAT, and as
adjusted from time t¢ Ume by the application
of Clausg 8.12 (Duties on Importation) and
Pat7  (Vanations) of Schedule3
{Agreement Management);

Equipment, the price for each such Spars,
Tool or iten of Tes! Equipment spedified in
the Master Tools and Test Equipment List,
excluding VAT and as Indexed:

. () in relation to Spares, Tools and Test

Contractor Default means the evenis listed in Clausa 21,1 {Breach
and Termination);

Contractor Facllity means the facilily at Koedoespoort, Gauteng or
Bay-Head, Durban as notified in wriling by the
Contractor to the Company;

Contracior's means the representalive{s) lor the time being of

Representative the Contractor appointed pursuamt o Pan 9

(Appointment of Representatives and Stesring
Committee) of  Schedule3  {Agresment

Management);
LOCOAMOTIVES SUPPLY AGREEMENT — 6
TFRA SUPPLY AGREEMENT 232 D'ESEL
LOCOMOTIVES

Coda TFRAG - HO - 8609
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Constitutional
Documents

Corrective Aclion
Reports
Customs Act

Data Book

Defect

LOCOMOTIVES SUPPLY AGREEMENT —
TFR SUPPLY AGREEMENT 212 OIESEL
LOCOMOTIVES

Code: TFAAG = MO - 8604

means, in relation to any persen, the current and
up-to-dale constitutional documents of that person
in terms of which that person is established and/or
registered with the Relevani Authorities (including,
withott limtation, ¥ that person Is a company, its
ceriificate of incorporation, certificate 1o commence
business, any certificates ol change of name
isswed In respect of that person and its
memorandum and aricles of assaciation or, if that
person Is a parinership or joint venture, the
agreement by which it is constitled or, if that
person Is a frus!, the registered trust deed and
letters ot authority issued in respect of that person
by the Master of the High Court of South Africa, or
equivalen! documents of any person incorporated
or resident outside South Africa);

has the meaning given to it In paragraph 1.4 of
Schedule 3 {Agreemenl Management), Part 9
(Quality Assurance);

means the Customs and Excise Act, no 91 of 1964;

means, in relation lo each Locomotive andior

Component of such Locomolive, a record kept by

the Contractor of:

(@) e resuits of all tests (excluding the
Acceptance Tests) camisd out by the
Contfracior under this Agreement;

{b)  all certilicates contemplated In terms of this
Agreement;

() and all Necessary Consents,

in each case, for each such Locomaolive and/or
Component thereof;

means, In respect of a Lacomotive or Componerit,
that such Lacamotive or Component does not:

{a) comply with the Specification; or

{b} comply with the requiraments of this
Agreement in any material respect; or

{c)  is not Fit for the Purpose,

whather as a consequence of faulty or inadegquate
design, taulty materials, bad workmanship or ags a

7
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Celay -

Delay Event

Pelayed Locomotlve

Delay Penalty

Delay Penalty Cap

Delay Penalty Credht

Delay Penalty
Cerlificate

Delay Penalty Period

Delayed Locomaotive
fenalty Date

Deliverable Materlals
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consequence of any other reason atiributable 1o
the Contractor's or its sub-contractors' work, and
shall (where appropriate) include a reference to
Potential Fleet Defect and Fleet Defect and
Defective shall be construed accordingly;

has the meaning given to il in Clause 8.1.1
{Delayed Delivery);

has the meaning given o it In Clause 9.9 (Potential
Grounds for Extension);

means any Locomotive not handed over by its
Scheduted Handover Date (provided that such
Locomotive shall cease to be 3 Delayed
Locomotive on the data on which it Is actually
handed over) or Accepled by its Schedulsd
Acceptance Date;

means a penafly imposed by the Company on the
Contracior under Clause 9.1 {Delayed Delivery);

has the meaning given to it in Clause 0.2 {Delay
Penalty Cap};

has the meaning given to Il In Clause 9.3 (Early
Delivery);

means a cedificate substantialy in the form of Pro
Forma 4 of Schedule B {Pro Formas) issued by the
Contractor pursuant to Clause 9.8 (Delay Penalty
Certificate);

means each conseculive period of 3 (lhree)
calendar months following the Effective Date and
ending on the fast day of March, June, September
end December of each year, provided that, when
all locomotives 1o be Delivered under this
Agreement have been Accepted, the las! such
petiod shall end on the Acceptance Date of ths
final Locomotive;

means, in respect of any Locomotive, the first day
after its Scheduled Acceptance Date;

means the Master Programme, Documentalion
Plan, Documentation Register, al Testing
Documentation, all Manuals, the Software, each
Data Book, the Training Programme, afl Training
Materials, all Progress Reports, all Necessary
Consents and Quality Assurance Documentation,
all as updated and amended under this Agreement
8
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from fime to time, but excluding the Technical
Materials and the Escrow Materials;

Delivery in respect of a Locomotive, or any Spare, Tool of
tem of Test Equipment, shalt occur on Acceptance
of that Locomotive, Spare, Toal and item of Test
Equipment (as applicabls) and Defivered shall
have the corresponding meaning;

Delivary Polnt means the delivery point in relation to the
Locomatives, Spares, Tool or Test Equipment (as
applicable), namely the depot a1l Kosdoespoord,
Gauteng, the depot at Bay-Head, Durban or such
other location in South Affica as may be agreed
betwesn the Contractor and Ihe Company from
time to time;

.*\ Delivery Year means a period of 12 {iwelve) months, tha first
such period commencing on the first day of the
month immediately following Acceptance ol tha
First Locomotive and each subsequent period
commencing on the annkrersary of such date;

Depots means, individually or collectively, the depols on
the Network owned or operated by tha Company in
South Alrica;

Design Pragramme means a programme of design work to be
undertaken by the Conlracior In accordance with
Part 6 (Design Process), Schedule 3 (Agreement
Management);

Design Review means tha process desci'ibed in Part & (Design
Review) of Schedule 3 (Agreement Management);

Q’) Dispute has the meaning given t© it in Clause 28.4.1
{Disputa Resolutien);

Documentallon Plan has the meaning given to it in paragraph 3.1 of
Schedule 3 {Agreement Management), Par 11
(Documentation, Decumentation Standards znd
Documentalion Conlrol);

Documentation has meaning given lo it In paragraph 2.1 of

Reglster Schedule 3 (Agresment Management), Part 11
(Documentation, Documentation Standards and
Documentation Control);

Effective Date means the first Business Day feliowing the
fulfilment or waiver (as applicable) of all the
suspensive conditions contalned In Clause 2

LOCOMOTIVES SUPPLY AGREEMENT - 9
TFR BUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Coce: TFRAC - HC - 8609
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Enginesar

Engineer's
Represantative

Environment

Environmental faw

Escrow Agent

Escrow Agreement

Escrow Materlats

Excess Handover

Exciuded Matter

LOCONDTIVES SUPPLY AGREEMENT -
TFR SUPPLY AGREEMENT 232 (MESEL
LOCOROTIVES

Coxte TFRAC -~ HO - 8603

{Commaencement);

means the pason appowited as such by the
Company in accordance with Part§ {Appointmant
of Repressntatives and Steerng Commillee) of
Schedule 3 {Agreement: Management) or such
athar person for the time being discharging the
tiuties of that office;

means any resident engineer or assistant of the
Engineer appointed trom time to time by the
Company in accordance with Pant 1 {Appointment
of Representatives and Steering Cormmiltes) ol
Schedule 3 (Agreement Management);

means air, waler or tand fincluding, withoul
imitation, air, water and land within naturat or
man-made struciures above or below ground),

mwuans all or any laws (whelher civil, criminal or
adminisirative), statutes, treaties, regulations,
directives, decisions or by-laws which are at any
time and fram time to time in farce in South Africa
and which relate (o the Environment;

means the escrow agent that is the pastly to the
Escrow Agreement;

means the escrow aggresment between the
Contractor, the Company and the Escrow Agent
substantially in the form of Schedule 11 {Form of
Escrow Agreement):

has the meaning given to it in the Escrow
Agreament,

has the meaning given to it in Clause 7.7.1
(Handover and  Acceplance of  Excess
Locomotives);

means any:
{a)  Improper Use;

{b)  crash or collision involving any Locomotive
which iz not attiibutable to the Contractor,
the Guarantor or any member of ihe
Guaranior's group, Sub-Contractor,
employees, agents or representatives of
any of the foregoing acting in such capacity,
or any Defect or Flest Defect:

A3
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Exercisable Voiing
Rights

0.
O

Expiry Date

Extended Warranty
Period

Falled Lecomotive

Fault
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fc} fair wear andtear; and

([d) any fallure {o maintain the Locomotives In
accordance with the relevant Manuzls
and/or the Maintenance Plan (provided, the
same shali hava been provided and
maintained by the Contractor in aceordance
with this Agreement);

means, with respect to any entity, a Black Person's
claim against such enlity representing such
person's voting and other decision-making rights
and enlitlements as shareholder in such entity,
measured in accordance with the flow-through
and/or modified flow-through principles, as the
case may be, as set oul in the Cedes; In this
regard a Black Person's entillement to receive any
payment or part paymen! from such enfity that is
not in the nalure of participation Interests in such
enlily and is:

{a) notarmsdength;

(d)  not market-related;

{c} malafidse:

()  without a commercial rationale; or

(e}  intended to circumvent the provisions of the
Codes or the objectives of the B-BBEE Adt,

must bs ignored;

means, in relation to each Batch, tha last day of the
Fleel Defect Protection Perlod for such Batch;

has lthe mearing given to # in Clause 10.10.3
{Cption to Extend);

has the meaning given to it in Clause 7.4.1
{Rejection Notice);

means, in 7relalion W a Locomolive, thal
Loecomotive becomes Inaperabla for more than 30
(thity) minutes or experlences any delay which
resulls in an aggregals Increase in Its Journey time
of more than 30 (thirty) minutes, In each case due
1o a failure of any nalure or another circumstancs
which compromises the salety of that Locomative,
provided that a Fault shall not arise where and
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excludes:

a3 any damage 1o o breakdown of any
Locomotive caused by Improper Use
{including any damage to or breakdown of a
Locomotive resulting from derailments or
collisions); or

{t)  anydamage fo or breakdown of any
Locomaotive which resulted from the
oparational environmen! and circumstances
under the control of the Company including
{but not imited to) defective or inappropriate
ground faclities incfuding track; or

o) a Force Majeure Event; or

(d)  any damage to or breakdown of a
Locomaotive or the degradation in
performance of a Locomotive caused as a
direct resull of the use of a part, componsnt,
producl of rapair procedure that was not
provided by or approved for use by the
Contractor or any supplier of, or Sub-
Contractor ta, the Contractor; or

(2} any damage 1o or breakdown of a
{ ocomotive resulting from a failure where,
following the occurrence of a pravious
failure of the same nature, the Locomotive
was nol timeously relurned to a service
facilily for proper assessment and
diagnostic analysis in circumstances where
such previous failure is determined 1o be the
cause of the current failure;

means 3 (three) consecutive round tips (on 2
portion of the Nelwork and of 3 distance, in each
case, described in the Test Programme] of running
in its final proposed conliguration without any
service affecting  Faulls. Without limiting or
derogating from the Test Programme, each round
trip shall cansist of a return journey as part of a
revenue earning train  {(with the number of
Locomotives and wagons farming part of such
Irain} determined by the Company in accordance
with its standard train design philosophies in place
from time to tims;
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First Article Inspection  means, In relation to any profotype of any
Component, system, sub-system or cubicle, an
inspection performed by the Company prior 1o any
Type Tests being caried out an or mass
productian of such Component, system, sub-
system or cubitle, in each case for the purposes of
evaluating quality and complianca with the
Specification;

! Fii for the Purpose means, In relafion to any Locomotiva, Spare, Tool
or Test Equipment, that:

{2) it meets, in all matenlal aspects, the
Specification or, In the casa of Sparas, the
requirements of Clause 16.1.12 {Spares,
Change-Out Spares, Tools and Test
Equipment); and

"O (b} is fitfor operation in revenue services:

Flrst Locomotive means, unless otherwlse qualified by refarence to

& particular Baich, the first Locomotive of the first
Batch;

Fleet means, in relation 1o each Batch, the aggregate
number of Locomotives In such Batch in respect of
which an Acceptants Ceriificate has been lssued
gt any tima, provided that no measure of Fleet
pertormance In respect of a Balch shall be made
until the Fleet Perfurmance Commencement Date;

Fleet Avallability means, on any relevant day and in relation to a

Balch, the number of operational Locomotives in

such Batch which arg available for service on that

. day expressed as a perceniage of the Flest where

O tha larget Is to achieve monthly Fleet Availabifity of

more than 95% {ninely five per cant) within & (six)

months  afier the Fleet  Perfformance

Commengamen] Date. Monthly Fleet Avaitability

shall be calculaled al the end of each calendar

month as the average of the Fleet Availability for

each day during that caiendar month. Dally Fleet

Avallability shall be caleulated in terms of the
following formula:

ZaX+Yx1D0
where:
Z = daily Fleet Avallability;

X a  the number of Locomotives in that Batch
LOCOMOTIVES SUPPLY AGREEMENT - 13
TFR SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES
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that have been in actual operation for at
least 1 (one) month at the relevant time,
which are available for service on that
day;

Y =  the tolal number of Locomotives at lhe
relevant fime constiuting the Flget of
Locomptives in that Batch {but excluding
all Locomotives which became Accepted

. Locomotives in tha relevant month),

and the number of those Lacomatives which are
available for service on any applicable day shall be
deemed to be the average of the number of
Locamotives which are available for service at
08h00 on that day and the number of Locomotives
which aro available for service al 18h00 on that
; day (where a Locomotive wil be considered to be
(O avallable for service it it Is not at & maintenance
depot); provided that Locomoiives which are not
operational dus to the following causes shall be

excluded for purposes of caloulating Fleet
Availability:

(@) the clcumstances envisaged in (a) to (&) of
the definition of Fault above;

{t)  aLlocomotlve that is not operational as a
resull of il not having been maintained In
zccordance with the Manuals;

{©  alocomolive held for an abnormal period ol
lime due to operational causes outside the

control of the Contractor (such as transit
. tine, shop dwell time and labour
\O availahility);

(1}  alocomotlive that is not operational as a
resuit of any crash or collislon which Is nat
altributabla to (i) the Contractor, the
Guarantor or any member of the
Guarantor's group, Sub-Contractors,
employees, agents or representatives of
any ot the foregoing acting in such capacily,
of (i) any Defect or Fleet Delect;

For the purposes of {g) above, if a Locomotive is
nol operational as a resuh of shop dwell time,
directly attribitable ta the following causes, which
are ouside the control of the Centractor, such
dwell time will be considered abnormal (it being
acknowledged that the onus shall be on the

LOCOMOTIVES SUPPLY AGREEMENT - 14
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N

Fleet Defect Protection
Period
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Contract to substantiate and prove such abnormal
shop dwell time):

{I} unavallability of adequately tralned Jabour for
Locomotive malnienance;

(i) unavailabllity of repair facifity equipment (such
as oranes) required for  Locomotiva
malntenance;

(i} in retation to shop dwell tme caused by
unavaitability of parts or materiats required for
Locomotive maintenance provided that said
paris or materials are avallable either (a)
within any Transnet SOC Ltd faclity or
warehouse In South Alrca; or (b) within the
faciiities used for new Locomotive production
where sald parts or matetials could be
borrowed from the production inventory;

means, in refation to each Batch, the sarlier of the
date on which tha Fleet Availabliity Target for that
Baich is achieved and the iast day of the Fleet
Defect Protection Period applicable to that Batch;

has the meaning given to it in Clause 11 {Mission
Rellabifity and Floet Reliability);

means, in relation to a Batch (comprising at least
25 {twenty five} or more Locomotives in such
Batch), a Defect in a Component of a Locomotive
in that Batch which cccurs as a result of the same
Defect in any period of 12 months during the Fleet
Detecl Protection Pericd for thal Batch:

{a) In 15% or more of the same Components of, in
ihe case of the Locomotive's sub-systams, the
power control converler on such Lacomotives
in such Balch, or

{b) where such Component is a traction motor, In
7.5% or more of the same Componeants of the
Lacomotives in such Batch;

means the period commencing on the Acceptance
of the First Locomative and, In ralation to sach
Batch, ending 2 (two} years after the date on which
the Wamanty Pericd (but not including any further
warranly peried pursuant to Clauses 10.2.3ar any
Extended Warranty Perlod) for the last Locomotive
Accepted In such Batch expirss;

15
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Flegt Performance
Caommencement Date

Force Majeure Event
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means, in refation 1o & Batch, the date on which 20
{twenty) par cent of the Accepted Locomotives in
that Bzich have bzen is operabivn by the Company
for at least one manth;

means, in relation to either the Company of the
Contracior, the occurrence of any of the following:

(@)

(®

(o

circumsiances of wat {whether declared or
not), invaslon., or acts of sabotage and of a
foreign enemy, sanction, embargo or
Govermnment order;

rebellion, revolution, riot, act of terrorism or
insurrection;

industrial action or strike affecting the
Contractor, any Sub-tontracior of the
Company, including any national or faderal
or regional sirike or any strike affacting the
antire raitway industry in the jurisdiction
concerned; but excluding any industrial
action or sirike (whether official or unofficiat,
legal or ilegal, protected or unprotected):

(i}  exclusively involving the siail of the
Contractor or the Company (as
applicable) and/or any other member
of its Group who are employed in any
of their respective plants, factories,
offices or other workplaces and are
involved in the performanece of its
obligations under the Project
BDoeuments , or the managemsn! or
administration of such
performance; or

{}  where the dispuie originaied from or
commenced in any plant or workplace
of the Contractor or the Company (as
applicable) and/or any other member
of its Group, however widsly such
induslrial action, strike and/or iabour
dispute may subsaquently extend, is
related to the conduct of the
Conlraclor or the Company {as
applicable) or that of any member of
its Group and involving the slaff of the
Contractar or the Company (as
applicable) and/or any member of its
Group who are involved in the
performance of its obligations under

18
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tha Project Documents,

except that, in relation 1o a foree majeurs

claimed by the Centractor under paragragh (c)

abiove, sub-paragraphs (f) and (i) above, shall

not apply {0 any such sirike or industrial action

involving the staff of TE (in its capacity as Sub-
! confractor to the Contractor);

{d)  naztural disasters such as violent storms,
hurricanes, sarthquakes, tidal waves or
other perils of the sea (including any rough
sea conditions which delay any sea
transport activitles), exiraordinary floods or
destruction by lightning;

. (e} explosions, fires or vandalism {pravided, In
. each case, that the relevant faciiity was
@ . protectad by all appropriate security and
health and safety measures and
precautions against such event, ta a level at
least conforming with Legat Requirements
and good business practice),

n nuclear contamination or ionising radiation;

{9)  chemical or biological contamination from
any of the events referred to in paragraph (f}
above

which, in each case, renders Impossible or illegal

the perfarmanca of any of the cbligations of the

Contractor or the Company under this Agraement
. or the other Proect Docurnents;

QO Fuel Consumption has tha meaning given o it in Schedule 18 (Fual
Penalty Consumption Warranty);

Further Recognition means, in relation to B-BBEE, the commitments

Oevelopment (incorporated in Pan 1 (SD Bid Document) of

Commitments Schedule § (Socio-Ecenomic Obligations))
identified by the Contractor in line with the
requirements of the RFP describing the Inltiatives
and targets set by the Conlactor in enhancing its B-
BBEE credentials and scorecard;

Good Industry Practice  means in refation to the performance ot any aclivity
to which this standard is applied, the exsrcise of
that degree ol skit, diligence, prudence and
foresight as would reasonably and ordinarily be
expected from a skilled and experienced contractor
{intarnationally engaged in the same type of

LOGOMOTIVES SUPPLY AGREEMENT ~ 17
TFR SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES
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Initial Tools Value

Insolvency Event
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has the meaning glven to U In paragraph 2 of
Schedule 1 (Pricing and Payment Tems);

has the meaning given to it in paragraph3 of
Schedule 1 (Pricing and Payment Terms);

tias the meaning glven to it in paragraph 3 of
Schedule 1 (Pricing and Payment Terms):

In relation to any person, means:

(@)

®

®

)}

(e}

. @

{9

W)

)

itis, or is deemed for the purposes of any
Lepal Requirements, to be insolvent or
unable to pay its debts as they fall due; or

Tt admits an inability to pay its debts as they
falldue; ot

a moratorium s declared in respect of any
of its indebtedness; or

any step (including & petition, proposai or
convening of &2 meeting) is taken with a visw
to a moratorium or a generat composition or
gimilar arrangement with its creditors; or

a meeling of its shareholders, directors or
other cificers is convened for the purpose of
consldering any resolution for, 1o bring an
application for or to file documents with a
court or any regisirar for, its winding-up,
judicial management or dissolution or any
such resclution is passed; or

any person brings an application, or files
documents with a court or any registrar, for
its winding-up, judicial management or
digselution; or

an order for s winding-up of judictal
management {whether on a provisional or
final basis}), dissolution or reorganisation (by
way of a scheme of arrangement or
otherwise) is made; of

any liquidator, judicial manager or simifar
officer Is appointed in respect of such
person; or

its shareholders, directors or other officers
request the appointment of, or give notice of

20
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Intellectual Property
Rights

Key Personnel

Key Sub-Contract

Key Sub-Contractor
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their intention to appoint, a fiquidator,
fudtclal manager or simllar officer; or

0] a"ny- other analogous step or procedura is
taken In any jurisdiction;

means all Intellectual properdy rights including,
without limilation:

{»  any know-how, patent, trade mark, service
mark, design, Invention, trading or business
name, domain name, topographical rights or
any rights of a similar nature;

(®  any copyright and any other intellectual
property rights in any data base;

(@@ any such rights in the Spacification,
drawings and technicai descriptions,
Software, research and development data,
manulacturing methods and data, formutae,
algorithms, prototypes and research
materials; and

(1)  any inlerest and rights to usa (including by
way ol licence) in the sbove,

in each case whether reglslered or not, and
includes any relaled application;

means those personnel of the Confraclor {and/or
any Sub-Contractor) agreed with the Company as
being key and referred to as key personne! in
Pat3 [the Project Manzger) of Schedule 3
{Agreament Management);

means any Sub-Conlract entered or 1o be enlered
into by any Sub-Contactor for any of the
equipment, a list of which Is required to be
prepared by the Contractor pursuant to Clause
14.3 (Key Sub-Conlracts) and atlached ts this
Agreement as Schedule 9 (Key Sub-Contracts);

means any Sub-Contraclor who enters inlo a Key
Sub-Contract;

a9
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‘O
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Locomotives

Malntenance Plan
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means any legisiation {including regulations or by-
laws) of national, provincial or municipal spheres of
governmant applicable to this Agresment (or any
agreement or documenl referred to In this
Agreement), the Locomctives, Spares, Tools
and/or Test Equipment, including, without
limitation, Industry Standards (whether In existence
on the date of this Agreement or which come Into
existence following the date of this Agreement),
Including any order or delermination having the
foroa of law, made In terms of such legislation by
the applicable Relevant Authority;

means:
(3}  any financial Institution {including any export
credit agency} which from time ta tima
agrees to provide financing faclities to, or
for the benefit of, the Company in respect of
the Locomotives or any person referred to In
{c} below and/or for whose benefit Security
over, or rights in the nature of Security
relating to the Locomotives andlor this
Agreement and/or any agreemeni entered
into pursuant to tha terms of this Agreement
is granted; or

(b}  any financial instititlon which from lima to
{ime serves as security agent and/or trusles
for one or more financial Instiutions faling
within {a} above; or

{y  withrespect to the Locomotives, the ovwner

o} such Locomolives (if not the Company)
and any other person (other than a person
falling within (a] or (b} above and excluding
any operator of all or any of the
Locomotives) who has a leasehold,
proprietary or security interest In such
Locomotives;

means the Network, the Depots, the Stations or
any one of more of them, as applicable;

means colleclively or individually, the locomotives
to be manufactured and supplied to the Company
by the Conlractor in accordance with this
Agreement, with each Individual locomotive being
Identified by its vehicle number;

means the final maintenance plan adopted in
accordance with Clause 15.2 (Malnlenance Plan)
22

391



RG-042

e L . Lo ke R TR R b LS e T
. — P S in T rELL ST A KT

392

76318712

as revised from tima to time In agreement belween
the Parlies;

Manuals means those manuals developed by the Contractor
in refation to the Locomotives and referred to In
paragraph8 of Scheduls 3 {Agreement
Management}, Pat 11  (Documentation,
Documentation Standards and Documentation
Control);

Master Programme means the programme required 1o be prepared by
. the Conlractor pursuant o the provisions of Parf 13
{Programma Management) of Schedule 3
(Agreement Management) and attached 1o this
Agreement as Schedulo 5 (Master Programme), as
may be adjusied from time to time in accordance
with this Agreement;

fo Master Spares List has the meaning glven to it in Clause 15.1.1
{Spares);

Master Tools and Test  has the meaning given to it In Clause 16.3.1 (Tools
Equipment List and Test Equipment};

Milestone has the meaning given lo It in paragraph 1.2.1 of
Schedule 1 (Pricing and Payment Terms);

Mitestone Date has the meaning given to it in paragraph 1.2.1 of
Schedule 1 (Prcing and Payment Terms);

Milestone Payment has the meaning given to R in paragraph 1.2.1 of
Schedule 1 (Pricing and Payment Terms);

Misslon Reliabiiity in relation to a Batch, means the average number
. of Faults per Locomotive n such Batch in relation
Q to distance travelled expressed as Faulls per
million kitometres traveiled where the target Is to
achieve on average less than or equal 1o 15
(fiteen) Faults per milion Locomotive kilometres
travelled by the Fleetl. Mission Refiability shal ba
measured for each calendar month using the
follawlng formula:

= K+YI1|°°0.°QD
whersa:

Z = Mizsion Refiability;

X = number of Faults reported and confirmad In
relation te the Fleet for the calendar month
being measured {on the basis that the Faults

LOCOMOTIVES SUPPLY AGREEMENT ~ i
TFA SUPPLY AGREEMENT 232 DESEL

LACOMOTIVES
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Mission Reliabllity
fletenlion Releass Date

Mission Rellability
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reported and confirmed during the relevant
celendar month for any Locomotive In such
Batch that has not achisved a minimum
average monthly traveliing distance of 5,000
kitometres as at tha end of that calendar
month, shall not be counted in tha Fault
measurement for that calendar month};

Y = total distance travelled by the Fleet for the
talendar month being measured {on the
basis that the distance travelled during the
relevant calendar month by any Locomolive
in such Baich that has not athieved a
minimum  aversge monthly traveling
distance o} 5,000 kilomatras as af the end of
that catendar manth, shall not be counted in
the distance measurement for that cafendar
month},

and where average monthly iravelling distance of a
Locomotive in such Batch for any calendar month
which explres after commencement of Phase 2 of
the Misslon Reliability messurement process (as
contemplated in Clause 1 (Mission Reliabifity and
Floet Avallabifity), shall be determined using the
following formula:

A=B+C

where:

A = the average monthly travelling distance of
thal Locomotive for the relevent calendar
month;

B = the lotal distance ftravelled by thal
Locomotive during the 6 (six) months
immeadiately preceding the dale of
calculation (or during such shorler period as
may then have expired since the date on
which Phase 2 of tho Mission Reliability
measurement process commenced);

C = the number of calendar months explred In
the perled raferrad Lo In variable B abave;

means, in relation to each Baleh, the earlier of the
dale on which the Misslon Refiabitity Target for that
Batch is achieved and the last day of the Flect
Defect Proteclion Period applicable to that Batch;

has the meaning gliven to it in Clause 11.5 (Mission
24
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Reliability and Flest Availability);

mezns @ paiod staing on one day in a Gregorian
calendar month and ending on the numarically
corresponding day in the next succeeding calendar
month, provided that where any such period would
otherwise end on a day which is not a Business
Day., it shall end on the next succeeding Business
Day. unless that Business Day falls in the calendar
month suceeeding that in which it would otherwise
have ended, in which case, it shall end on the
immediately preceding Business Day, provided that
if a period starts on the last Business Day in a
calendar month or # there is no numerisally
corrgsponding day in the month in which that
period ends, that period shall end on the last
Business Day in that laler meonth {and all
references 1o months shall be construed
accordingly);

has the meaning given 10 it in Clause 6.3{Monfhly
Tes! Programme);

means al approvals, permissions, consents,
licences, certificates and authorisations {whether
statutory or otherwise and whether issued by the
RS, any other Regulatory Authority or ofherwiss)
which are required fom time to time for the
purpose of carrying oul the Works;

means the rail nelwork owned by the Company
and which is situated in South Africa;

mesns a penally imposed by the Company on the
Contraclor under Clause 20.5 (Non-Compliance
Penalties);

has the meaning given to # in Clause 20.7 (Nen-
Compliance Penalty Cap);

means a certificate substantially in the form of Pra
Forma 31 of Schedule B (Pro Farmas) issued by
the Contractor pursuant Io Clause 20.8 {Non
Cornpliance Penalty Certificate);

means ofigina! eguipment manuiacturer;
means a ceflificale issued by the Engineer
pursuant 0 paragraph 3.5.6 {(Certification of

Milestone Paymenis) of Schedule 1 (Pricing and
Payment Terms;

L

RG-044

394



RG-045

e e e o teamemme oimencoiowncl el nogiim "?T!.?If.;f.'ﬁ‘:“:ﬁ
395
7431874 2
Parent Guaraniee means the guarantee provided by the Guaraniorin
favour of the Company substantially in the form of
Sichedule 15 (Form of Parent Guaranles);
Party or Pariles means the Company and/or tha Contractor, as the

¢aseé may be;

Parlicipation Interests  means, with respect to the Contractor, the relative
interests of the OEM and the BEE Party in the
economic benelits of tha Contractor;

Penaltles means, collectively a Delay Penalty, a Non

Compliance Penalty, a Fue) Consumption Penaity

or, at the end of the Fleet Defect Protection Perlod,

any amount payable by the Conlractor to the

. Company under Clause 11.5.5 (Mission Reliability
and Fleet Avallabllity);

@ Performance Audit means an audid{ by the Company of the
Contraclor's periormance in fulfilling #ts obligations
In respect of the Technical Materials andfor the
provision and deposition of the Escrow Materials;

Permitted Sub-licensee has the meaning given to it in Clause 13.2.1
(Intellectual Propery Rights);

Polenlisl Fieet Defect  means a Detect in a Component which peeurs as &
result of the sama faull in any period of 12 months
during the Fleet Defect Protection Pariod:

(2)  in10% or more of the same Components
within the Flaet, or

{b)  where such Component is a traction motor,
g in 5% or more of the same Components
(O within the Fleet; or

{c)  which the Company reasqnably belleves
{having consultad with the Contractor) will
thereafler become a Fleet Defect;

Prime Rate means, &l any relevani time, the publicly quoted
pritna overdraft rate of the Standard Bank of South
Alrica Limited at that time, being the nominal rale
of interest per annum at which that bank lends
mongy on unsecured overdraft to corporate
borrowers, expressed as a nominal annual rate
compounded monthly In arrears (a certificate from
any managsr of that bank, whose appointment or
authority need not be proved, as {0 the prime rate
al any lime and the usual way in which # Is

calculated and compounded at such time, In the
LOCOMOTIVES SURPLY AGREEMENT - %€
TFA SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES
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Project Documents

Project Manager

Projecl Manager's
Representative

Progress Report

Quaslity Assurance
Doacumentation

Gualily Assurance Plan

Rectified

Rectiflcation Work

Release Event

Relevant Authér!ty
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TFR SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES

Code: TFRAC » HO - BEOS

absence of cledcal or manifest error, will ba prima
facie proot of that rate); -

means this Agresment, the Escrow Agreement,
each Securily Document and any other document
or agreement designated as such by the Partles;

maans the person appointed as such by the
Contractor in accordance with Part 1 (Appointment
of Aepresentatives and Steering Committees) of
Schedule 3 (Agreement Management);

means the person appointed as such from time 1o
lime by the Project Manager In accordance with
Pan1 (Appointmen! of Representatives and
Steering Commiitess) of Schedule 3 {Agreement
Management);

has the meaning given !0 it in paragraph 3.1.3 of
Schedule 3 {Agreement Management), Panl 5
(Management Communications/Meetings);

means the documentation produced as a
consequence cof the Qualty Assurance Plan,
including testing and inspection records and
approvals, cerdificales of conformity, Cormeclive
Action Reporis and auditing records;

has the meaning given to i in paragraph 2 of
Scheduts 3 (Agreement Management), Part 9
{Quality Assurance);

means, in relation to any Component, the repair,
modification, redesign, amendment, rectifization or
replacement of a Defect such that the Defect no
longer exists and “"Pectification” shall have the
corresponding meaning;

means, In relation to any Component, the removal
thereo! and all works of repair, modification,
regesign, amendment andfer rectification of such
Component, including the testing therect, to ensura
that the relevant Defect no longer exists;

has the meaning given t¢ &t in the Escrow
Agresment;

means the Government of the Republic of South

Alfrica, whether at national, provincial or local level,

or any governmental ministry, department or

agency, or any other public authority, body, entity

or functionary having jurisdiction under the laws
27
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and/or regulations of the Republic of South Africa
aver any matter arising from or relevant to this
Agreemant and the other Project Documents;

Representatives means the Company's Representativas and the
Contractor's Reprasentatives or any of them, as
the context may require, each with the roles and
authorities sat forth in Parl 2 (the Engineer} and
Patd {the Project Managet} of Scheduls 3
(Agreement Management) respectively;

Requlred Insurance means the insurance policles raferred to in
Policies Clause 182 (Responsibility for the Logomotives
and Insurance);

Retenllon Amounts mezns the amounts payabla by the Company to
. the Contractor under paragraph 1.2.1 of Schedule
1 (Pricing and Payment Terms) on the Flest
@ - Avaliability Retention Release Dale, lhe Mission
Reliability Retention Release Dals and on Expiry of

the Agreement Period (as applicable);

Reviewable Design meens the malerials, documents gnd Information
submitted by the Contractor under Pan B8 (Design
Process) of Schedula 3 (Agreement Management);

RSR means the South African Rallway Safety Regulalor
constituted under and in terms of the National
Railway Safety Regulator Act, 2002 and any
successor body;

Safely Event means where, as a rosulf of any accident occuring
to, or any faflure, fault or delect or other avent, in
each case, affecting safety on or In connection

._ with, the Locomotives, any remedial or other work
(O , Is, in the reasonable opinion of the Engineer,
urgently necessary to (i) ensure compliance with
any Legal Requirement or any recommendation,
finding, report or olher requirement by the RSR or
any other Relevani Authority or any declared or
formal internal Transnet policy or (i} obtain or
maintain any Necessary Gensent;

Sale Confract has the meaning given 1o it in Clause 1.6 {Master
Agreement);

8D Value means the total monetary value of the

commitments made by the Contractor under the
SD Plan;

Securlty means any right of ownership, lien, morigage,
charge, pledge, hypothecation, alloiment, security
LOCOMOTIVES SUPPLY AGREEMENT — 28
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Securlty Documents

Scheduled Acceptance
fate

Scheduled Handover
Date

Software
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interest, right of possession, right of detentian, right
of set-off, assignment by way of seeurity or other
encumbrance;

means the Advance Payment Bond, tha Parent
Guarantes and the SO Bond, and a reference to
Security Document means any one of them;

means in relation a Locomotive, the date specified
for Acceptance of thal Locomotive, such dates to
be prepared by the Contractor pursuant to Clause
7 (Handover and Acceptance) and aftached to this
Agreement as Padl 2 (Scheduled Acceptance
Dates) of Scheduta 2 (Scheduled Handover and
Scheduled Acceplance Dates), as extended by any
period of extenslon granted to the Contractor
pursuant o Clause 6.9 (Polsntial Grounds for
Extension) or, in the case of a Locomotive subject
to Excess Handaver as a result of Handover of that
Locomolive prior 1o its Scheduled Handover Date,
pursuant to Clause 7.7 (Handover and Acceptance
of Excess Locomolives), pursuant to Part 7
(Variations} of Schadule 3 or to the Company
pursuant to Clause 9.22 (Potential Grounds for
Company Extension);

means [n relation to a Lacamative, the data
specified for Handover of that Locomolive, such
dates 10 be prepared by the Contractor pursvant to
Clause 7 and attached to this Agreement as Part 1
(Scheduled Handover Dates) of Schedule 2
{Schaduled Handover and Scheduled Acceptanca
Dates) as extended by any period of extension
granted to the Contractor pursuant to Clause 9.9
{(Potential Grounds for Exiension) , or pursuant to
Part 7 (Variations) of Schedule 3 ortg tha
Company pursuant to Clause 9.22 (Potential
Grounds for Company Extension);

means a machine readable, in object code form
only, computer programme or compilation of data
that is fixed In any tangible medium of expression
or any storage medium from which the programme
may be perceived, reproduced or otherwiss
communicated, either directly, or with the ald of a
machine readable device, and shall include without
limitation, the software relating to the focomotive
managemenl system, propulsicn and traction
systems and auxiliary control equipment and any of
the Contsactor's other propristary software used in
the ordinary operation of the Locomotives and any
optional software to enhanca the operation of the

29
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Locomotives, as well Bs any upgrades or revisions
of such soflware which the Gontractor providss in
fulliiment of a specific wriiten commitment or
otherwise (save thal nothing In this definition shatl
be deemed o create an obligation on the part of
the Contractor to provide any support, upgrades, or
revisions {0 any such software, except as
otherwise agreed in this Agresment or in wriling
between the Contractor and the Company);

Spares means spare Components listed in Schedula 8
{Bpares, Tools and Test Equipment) for any
Loocomotive purchased by the Company from the
Contractor from time to time pursuant o
Clauss 16.1  (Spares) and paragraph2 of
Scheduls 1 (Pricing and Paymemt  Terms),
. including all Tools and Tesl Equipment;

{ SBpecification means the lechnical spegification of the
Locomatives set oul in Schedule 16 (Specitication);

Specilic Change inLaw means a Change in Law:

{2  whichis a changs that directly affecis the
Works or the ability of the Contractor to
porform ils phligations in refation io the
Wortks, and

(b)  having an impatt on the costs {intluding the
profit for the Contracton) or timing of

parformance of the Works,
provided that such Change in Law shall not be a
. Bpecitic Change in Law where:
( (i it relates 1o the internal working practices of

the Contracior or any Sub-Contractor andor
the works, fastory or premises of the
Coniractor or any Sub-Contraclor; or

{it)  itis a change In income or corporate taxes
or the introduction of a tax afiecting
companies generally, or a change in VAT
{but, Tor the avoldance®s! doubt, this shait
not be construed so as to prohibit a Parly
from levying VAT on taxable supplies made
from time 1o time under this Agresment at
the prevailing rate}: or

(i) it shouid have been reasonalbly foreseesble
on the Effective Date by an exparienced
contraclor performing apsgrations similar lg

LOCOMOTIVES SUPPLY AGREEMENT - an
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Stations

Steering Commitiee

Subsidiary

Sub-Contract

Sub-Contractor

Supplier Development
Bond or 80 Bond

Buppiter Development
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ihe ones refating to the Works, on the basis
of draft Bills, gresn or white papars in gach
Case, putisned in any Sovernment
Gazette:

{aa) prior 1o the Efiective Daty;

{bb} that does not have a malerially
dilferent affest 1o the relevari Change
in Law;

means, individually and collectively, the stations on
ihe Network owned or operated by the Cornpany in
Soun Africa;

means the joint oversight and fiaizon commitige of
the Paries established in accordance with Pan 1
{Appointment of Represeniglives and Steering
Committee) of Schedule 3  (Agreement
Management);

msans a subsidiary as defined in the Companies
Act and shall include any persan who would, but
for not being a company under the Companies Agt,
qualify as a subsidiary as defined in the
Companies Act,

means any agresment entered into with =3
sub-contractor in connection with the Waorks;

means any parly to a Sub-Contract other than the
Coniractor;

means, in ralation o any Non Compliance Penalty
obligations lor Supplier Development under Clause
20.5 {(Non-Compliance Penalties), an irgvocable,
on-demand bond to be issued substantially in the
fprm  of Schedule 12 (Form of Supplier
Development Bond) in favour of the Company by a
bank reasonably acceplable {o the Company with a
long term issuer defaull credit rating (by Moody's
Investors Service Limited or Fitch Ratings Umitact
of any SsuRcessts 1o thelr respeclive ratings
business or any other ralings agency approved by
he Company) of a! leas! A- (in the case of Fiteh
Ratings Limiled) and A3 (in the case of Moady's
investor Services Limited) (International credit
[ating for_inlernational banks and national cregit
rating for focal banks) and otherwise acceptable to
the Company {in its sole and absolute discretion):

mgans 1he Department of Public Enterprise
a1
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Programme or SDP

S Plan

Tax invoice

Taxation

TE
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supporled  programme  focussing  on  the
development of losal and regional suptliers
including,

{a)  enhancemenl of the compeliliveness,
capacity and capabilily of the South Alrican
and regional supply base; and

HEn)] the empowsrment of previously
disadvantaged Individuals and enterprises,

and which replaces the Nationai Industria!
Participation Programme;

has the meaning given to it in Clause 20.4.1
{Sogio-Economic Obligations);

has the meaning given 1o that term in section 20 of
the Value-Added Tax Act, No. 88 of 1891;

means any form of taxation, levy, charge, duly or
impost whenever creafed, imposed, fevied or
deducled, whether in South Alrica or glsewhere
and includes (withaut limitation}:

{3} any charge, lax, duly or lavy an or in
respect of income, profits or pains or
providing for any charge or liability o
income tax, profil lax, comparation tax,
advance comparation tax, caphial gains tax,
VAT, customs and other import duties,
expise duly, stamp duty, stamp duly reserve
iax capital duty, capital transfer tax,
inheritance tax, national insurance or social
securlly contribulions, registration Jees and
payrments, all other similar Labililtes and
generally any tax, duty, impost, Jevy of any
amount payable to the reserve, customs,
fiscal or governmenta!l authorities, whather
in South Alrica or elsewhere; and

) all cosls, expenses, penalties, fines,
chaiges and interast payments Ingidentat to
any Taxation and any payment made gr
liability incurred under any settlement of any
claim for taxation,

and Tax and Taxable (and other cognate
expressions] shall be construed accordingly;

means Transnet Engineering, an operating division
of Transnet SOC Ltd, a public company
az
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Technical Materials
Tender

Test Equipment

Test Phitosophy

Test Programme

Test Reports
(O Test Schedule

Testing Documentation

Toals

Tools and Test
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incorporated in South Africa (repistration number
1980/000900/30} and referred to in Section 2 of the
Legal Succession to tha South African Transport
Services Act, No 8 of 1989,

means the materals listed in Schedule 10
{Technical Materials);

means the written sesponse to the AFP by the
Contractor dated 30 April, 2013;

- means the equipment developed to fest

dimenstons, functionality and input and oulput
parameters of the Locomatives and tha equipment
fited thereto purchased by the Company from the
Contractor from time to time pursuant to
Clause ¥6.3 (Tools and Yest Equipmentt and
paragraph 2 of Schedule 1 (Pricing and Payment
Terms);

has the meaning given to it in paragraph 2 of Part 8
{Tesling), Schedula 3 (Agreement Managernent);

means the programme of action:

(s)  which delivers the requirements of the Test
Philosophy; and

(b  which describes the tests to be undertaken
by the Contractor in Part 8 (Testing} of
Schedule 3 (Agreemenl Management);

has the meaning glven to in paragraph 7.1 of Par
8 [Testing), Scheduls 3 (Agreement Management);

has the meaning given {o i In paragraph 4.1 of Part
B {Testing), Schedule 3 (Agreement Management);

means the Test Programme {including the Monthly
Test Programme), Test Schedules, Test Reports
and other documentation relating {o the tesling of
the Locometives required 1o be delivered by the
Contraclor under Part 8 {Testing) of Schedule 3
(Agreement Management);

means the logls purchased by the Company from
ihe Contractor from time 1o time puwsuant 1o
Clause 16.3 (Tools and Test Equipment) and
paragraph 3 of Schedule 1 (Pricing and Payment
Termns);

has the meaning given to it In Clause 16.3.3 {Tools
33
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Equipment Order

Total Contrac! Price

Training

Variation

Variation Accelerstion
Saving

Variation Capital Casts
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and Tes{ Equipment};

IHEENS.

{a} in respect of 24 the Locomotives, the
aggragate Contraci Price for all
Locomolives, excluding VAT,

&) inrespect of the Spares {inciuding
consumables), the initiz) Spares Vaiue,
axcluding VAT,

(€} inrespect of the Tools, the Initial Tools
Valus, axcluding VAT, and

{dy inrespect of the Tes! Equipment, the nitial
Test Equipment Value, excluding VAT,

or the aggregate thereol as the context may
require;

means the laining 0 be gprovided by the
Contractor {0 the Company personnel in
accordance with Pan 12 (Training) of Schedule 3
(Agreement Managamant);

means any Fequired Varigtion, Company
Proposed Varialion or Conlraclor Proposed
Varialion {in each case as defined in Part 7

(Variations) of Schedule 3  (Agresment
Management);

means the cost saving to the Contractor of an
acceleration of the Scheduled Accepiance Date as
3 resulf of the implementation of a8 Variation;

means the sum ol any {in each case resuiting from
the relevant Variation):

{8)  Variation Manufaciuing Price; and
{b) Variation Delay Cost;

less the sum of any.

{c&y  Varation Manufaciuring Saving: and
{) Variation Acceleration Saving.

and being a positive sum;

34



- e—m A% A = e

TEIET 2

Varlation Delay Cosls

Varlation
Manufacturing Price

Vestation
Manufacturinpg Seving

: Varfation Order
. Variation Process

Varlation Savings

VAT

Warranty Period
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means the cosl to the Contractor of delay to tha
Scheduled Acteptance Date as a result of the
implementation of a Variation;

means the price for the design, manulacture and
implementation of the Yarlation;

means the saving in the design, manufacture and
commissioning cost, which will arise as a resylt of
complying with tha Varlation;

means an arder issued by ths Enginesar pursuant to
Part7 (Varialions} of Schedule 3 {Agresmant
Management);
means the process for making Varlations set out in
Part 7 (Variations) of Schedule 3 {Agresment
Management);

maans the sum of any {in each case resulting from
the relevant Variation):

(s}  Variation Manufacturing Price; and
(v}  Variation Delay Cost;

less the sum of any:

() Variation Manufacturing Saving; and
(@  Vardation Acceleration Saving,

and belng a negative sum;

means velue-added tax charged end levied in
terms of the Value Added Tax Act, No, 89 of 1991;

means:

{z)  inrelation to each Locomotive {including
each Component ot such Locomolive, other
than the traction motors referred 1o In (b)
below and the Spares referred to in {c}
below), the pariod ending on the earlier ta
ocour of:

(i} 24 (twenty four) months commencing
on the Acceplanca Date of such
Locomotiva; or

(i) the achlevement of 400,000 kms In
35
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Works

Works Test Caertificale

Works Tests
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respec! of that Locomotive,

a% salendes Dy and in accordance with any
exartise of the Option under Clause 10.10
{Option to Extend);

bty In relation o each raciion molor fitied to @
Locomofive {whelher al Acceptance of that
Locomotive or a1 any time thereafier during
the period referred 1o in this paragraph (b},
Including any action metor in retation to
which tha warranty period for such traction
motor expired pursuani to paragraph {Q)(iH
betow), a peried of B {six) years
commangsing on the Acceptance Date of
that Locomotive;

¢}  inrelalion to each Spars (including any
traction motor not having been fitted to 2
Locomotive pursuant to paragraph (b
above), the perind ending on the earker to
ocouy of

(i} 18 [eighleen} months after being
placed in service by the Company; or

(i 21 {wenly one} months alter
Acceplance of thal Spare;

means 8l works {including the work necessary fo
obifgin Necessary Consents} to be undertaken in
order to achieve the design, construction,
Commissioning and Dellvery of the Locarnotives ot
Components thereof In accordance with this
Agreemant and the other Project Documents,
including the securing of facilities and eguipment in
which such construction will cocur;

means a cenilicate, subsiantially in the lorm set out
in Pro Forma 3 of Schedule 8 (Pyo Formas), o be
issusd by the Engineer io the Contracior on
successtul completion of the Waorks Tests;

means {ests identified as such in the Test
Programme.

k)
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1.2 Congtruction

124 in this Agreemant nnfess inconsistent wits ine context, any reference to:

12141

1.2.1.2

1213

1.2.1.4

1218

1.21.8

1217

1218

1.2.189

1.21.10

1.2.6.11

one gender include a reference 1o the others;
the singular includes the plurel and vice versa;
nalural parsons include jurislic persons and vice versa;

an amendment inclides an amendment, supplement, novation,
re-enactment, replacement, restatement or variation and amend
will be consirued accordingly;

assets includes businesses, undertakings, securities, properties,
revenuss o righis of every description and whether present or
future, actual or contingent;

an authorisation includes an authorisation, consent, approval,
resolution, permit, licence, exemption, filing, registration or
notarisation 25 the same may be amended, modified,
supplemented or replaced from time lo time and to any propes
order, instruction, requirement or declsion of any Relevard
Authority given, made or issued under it;

a Defaull being continuing means thal it has not been remedied
within any applicable remedy period or waived;

A guaranlee means any gusrantee, bond, letter of credy,
indemnity or similar gssurance against financial loss, or any
abligation, direcl or indirect, aclual or contingent, {o purchase or
assume any indetiedness of any person or to make an invesiment
in or loan to any person or {0 purchase assels of any person,
where, in each case, thal obligation is assumed in order 1o
maintain or assis! the abilfily of that person to meel any of its
ndebledness;

& person includes any individual, company, corporaticn,
unincorporated assogiation or body lincluding a partnership, trusy,
fund, joint venture or comsortium), government, state, agency,
organisation or other entity whether or not having separate legal
personality; '

a regulation includes any regulation, rule, official directive,
request or guideline (whether or not having the foroe of law but, i
not having the force of Jaw, being of a type wilh which any person
to which it applies is accustomed to comply) of any governmental,
inter-governmental or supranational body, agenoy, department of
regulatory, sell-regulatory or other authority or organisation;

& provision of law is a reference to that provision as extended,
apphed, amended, re-amended or re-enacted from time 10 fime,

LOCOMOTIVES SUPPLY AGREEMENT -~ a7
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whether befors or after the date of this Agreement, and includes

any suberdinate laglslation;
124.12 a Party or any other person includas its sueccessors in tile,
H permitted assigns and permitted transferges;
12143 a year ghall be regarded as a relerence lo a period of 12 {welve)

conseculivo months and, unless stated otherwise, yearly shall
refer to a year commencing on the Effective Date or any
anniversary of the Effective Dale;

1.2.1.14 ZAR, Rand or B means the tawiu! currency, from tims to tims, of
South Alrica;
1.21.15 agree or agreed or any derlvative thereof shall be interprated 1o
. mean an agreement in writing slaned by both Parties;
1.2.1.16 in writing or written means any f{ypewritten or printed
(C) communication (whether comprising words, tigures or drawings)

including eny facsimiie or electronle mall (excepl for any legal
processes or nolices referred 1o in Clause 28,1 {General)) lo the

address of the reciplent;

1.2.1.17 the Engineer is to be construed as a reforence to the Company
aeling through the Engineer;

1.2.1.18 this Agreement shall includa a reference to the Schadules, the

Annexures and any document or Information contained in
eleclronic format on any CD-ROM dated the date of this
Agreement and inllialled by eath Panly to identify that CD-ROM
and the dacuments or information contained in i 2s forming part of
a Schedule or Annexure;

. 1.24.19 this Agreement and each other Project Document includes (without

prejudice fo any prohibition on amendments) all amendments

(‘ D (however fundamental} to such document from time to time,
: whether before or after the date of this Agreement;

1.2.1.20 a time of day Is a reference to Johannesburg time; and

1.2.1.2 the Company shall, unless expressly stated 1o the contrary, be
inlerpreted to mean Transnet Freight Rail only and shal! exclude
any other division, trading entity or Affiiate including, without
limitation, TE.

1.2.2 Headings to Clauses and Schedules are for convenience only and shall
nat, in any way, affect the inlerpretation of this Agreement.

123 The uge of the word Including followed by specific examples will nat ba
construed ag limiting the meaning of the general wording preceding it,
and the elusdern generis rula must not be applied In the interpretation of
such ganeral wording or suth specific examples.
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124

1.2.5

128

1.2.61

1.28.2

1.2.6.3

1.27

1.2.8

1.29

1.2.10

1.211

The ruie of construction that an agreemeni is to be interpreied againsi
the Party responsible for the drafting or preparation thereof must not ba
used in the interpretation of th's Agrazmenl.

Any number of days prescribed in this Agreement must be calculated by
including the first and excluding the last day, unless thal last day falls on
a day that is nol a Business Day, In which case, If Ihe las! day Is 2
payment date, the fast day will instead be the next Business Day in the
same calpndar month {if thers is one) or the preceding Business Day (if
there i3 not), ar, if tha last day is not a payment date, the fast day will
instead be the next Business Day.

A reference to 2 month or months is a referance Yo a perind staring on
one day in g calendar month and ending on the day preceding the
numerically corresponding day in the next calendar month or the
calendar month in which it is to end, except that:

it the numerically carresponding day is not a Business Day, the
peviod will end on the next Business Day in that month {if there is
ong} or the preceding Business Day (if there is nol);

ii there is no numarically corresponding day in that manth, that
period will end on the iast Busingss Day in that month; and

notwithstanding {a) above, & period which commengses on the Jast
Business Day of a month will end on the last Business Day in the
next month or the calendar month in which I is to end, as
appropriate.

if any provislon contained or appearing in a definition Is a subsiantive
provision conferring rights or imposing obligations on any Parly, efigol
shali be given to it as if it were a substantive provision of this Agreement,
notwithstanding the fact thal it is contained in or appears in such
definition.

Unless the coalrary intention appears a reference 0 any amouni of
Tonay 1o be paid by either Pary In terms of this Agreemant sha'l be
axciusive of VAT,

Where a Party is required to provide any consent or approval or agree to
the actions of another Party, the request for such consent s approval or
agreement mus! De in writing and such consemt or approval or
agregment must be In writing and shall not be unreasonably withheld or
delayed,

The expiry ot termination of this Agreemant will not alfect those of its
provisions which expressly provide ihal they will continue in torce or
which of necessity must continue 10 apply after that expiry or
termination,

Where figures are referred 10 10 numerals and in words, if there is any
conflicl betwaen the two, the words shall preva!,
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1.2.92 Any notice to be given by sither Parly in connection with this Agreement
shali be in writing.
1.2.13 Any reference to the Company or the Company Representalives or 1o
rights exercised by or an behall of the Company or by the Company
Representatives shall be consirued 2s relerences 1o Transnet SOC Lid,
operaling as the Company.,
1.2.14 Noiwithstanding the appointment by the Contraclor of any Sub-
Contractor, delegate, or agent in accordance with this Agreement, the
Coniractor remains fully liable, as principal, under this Agreement and
will ablain no relief for any fallure, on the part of any such delegate or
agent, to perform under this Agresment.
13 Conflicts
i the event of any conflict ar contradiction belwsen the main body of this
Agresment and the Schedules, the provigion in the body of this Agreement
shall take precedence, in the event of any conffict or contradiciion betwesn a
provision of one Schedule and that of another, the Schedules shall take
precedance in the foliowing order or priority:
1.31 Appendix A (Negotiations Quicome) of Schedule 18 {Specification);
132 Schedule 2 {Scheduled Handover and Scheduled Acceptance Dates);
1.3.3 Schedule § {the Master Programme);
1.3.4 the Test Programme (developed in accordance with Clause 8.1 {Tast
Programme;,
1.3.5 the following technical Schedules and documents namely, the Design
Programme, Documentation Plan, the Qualily Assurance Plzn. Test
Schaduie, with no order of priority as between them;
1.38 Appendix 8 {Line by Line Response to RFP Requirements) of Schedulte
16 {Speciiication);
1.7 all other Bchedules to this Agreement, with no order of priority as
between them,
and any updated or amended Schedule permilisd under this Agreemeni shall
overrids the earlier Schedule so updated or amended.
1.4 Sub-Coniractor Compliance
Where any provision of this Agreement raguices the Contractor to procure that
its Sub-Contractors comply with a panticular obligation, such requirement shall
be construed as follows:
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141

14.2

18

1.5

1.6.3

1.6.2

in the caee of any Sub-Contractor which is the Guarantor or 2 subsidiary
of the Guarantor, &n absolute obligation o procure  surh
compliance: and

in the case of any other Sub-Contractor, an obligation to use all
reasonable gndeavours lo procure such compliance.

Contractor Delegation

Withoul in any way derngating from, or limiting, the Contracior's obligations
under this Agresment and the other Praject Documents to which it is parly, the
Contracior shall be entitied 0 delegate the performance of its obligations
under sych Project Document in whole or in part o any subsidiary or halding
company of tha Contractor, Nolwithstanding any appointment of 2 delegale,
or agent, the Contrgelor remains fully liable, as principal, under this
Agreement and eath such other Project Document and, except as expressty
set oul in this Agresment, will obtain no relief for any failure, on the part of any
such delegale or agent, 1o perform under s Agreement.

Master Agreement!

The Contractor and the Company agree and acknowledge that the obligation
of the Qontractor to sell, and the obligation of the Company to purchage, eath
Locomotive in accordance with the terms of this Agreement constitutes a
separate and severabls contract of sale and purchase in relation (o such
Locomotive (sach a Bale Contract) and, accordingly, Inter atia

the ooligation of the Contractor to ransfer litle to, and the Company o
take title to and pay for, each Locomative pursyant to this Agreement
shall, once such obligations have been fully performed in accordance
with the terms of this Agreement, in each case oparate as the complete
perlormance of those ohiigations under the Sale Coniract relating 10 that
Locomotive regardless of the extent of, and without prejudice to the
rights of ithe Parlies in relation 1o, ihe performance by the Contractor or
the Company of their other separate cbligations under the Sale Contract
in respact of thal Locomolive or any of the other Locomotives; and

any references in this Agreement 1o this Agreement shait {insofar as the
conlext admits) include a relerence to any relevanl Sale Contract or Sale
Contracts.

2. Commencement

2.1 This Agreement shall commence on the Effective Dale,

2.2 Newithstanding the date of this Agresment, the whole ol this Agreement, save
for the provisions of this Clause 2.2, the Preamble, Glauses 1 (Interpretation),
Part 1 of Schedule 3 (Agreement Management), 21 (Braeach and Termination),
22 {Limitation of Liability), 26 (Dispute Resolution), 28 (Cession and
Assignment), 30 {Applicable Law), 27 (Confidentialily), 28 (Notices), 32
(Mitigation}, and 33 (Miscellaneous) which shall be of immediate force and
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etfect, will be suspendad until 2ach of the iollowing suspensive conditions has
been fully satisfied or waived in writing:

&R the Company shall have confirmed In writing lo the Cantracior (by
providing cerfified copies of the relevant source documents) that:

2211 the Company board of directors (conslituting the azccounting
authority of the Company for the purposes of Public Finance
Management Act, No 1 of 1999 (PFMA)) has in terms of section
88(3)(k) of the PFMA, approved the purchase of the Locomotives
and ils eniry into the Project Documents 1o which it is a parly; and

2212 it has oblained such requisite approvals in terms of
section 54(2){d) of the PFMA for the implementation of the Works
ag cotlemplaied in this Agreement and the other Project
Documents fo the extent such approval is required;

222 the Contractor shall have delivered fo the Company certified copies of
the following documents {in form and subslance reasonably satisfaclory
to the Gompany):

2221 the Constitutional Documents of the Contractar, including the
shareholders agreement (in form and substance satisfactory to the
Company} with the BEE Party;

g222 the Constitulional Documents of each member of the Contracior:

2223 resolutions by the shareholders and the direclors of the Contractor
authorising {A} the eslablishment of the Contractor and their
participation in the Coniractor as members of the Conlractor; (B)
ihe Contractor’s enlry into each Project Document fo which it is a
parly and {C) the giving of the financial gssistence under the
Parent Guarantes;

2.2.2.4 the original of an up-lo-dale and valid Tax Clearance Certificate
issued by the South Alrican Revenue Service in respect ol the
Contraclor and each member of the Contraclor incorporated in
Soulh Alrica;

2225 an up-to-date and valid extract of the regisier of members of the
Gontracior and the BEE Party;

2228 a copy of an up-to-date and valid 8-BBEE Accreditation Ceriificate:
2227 the griginal duly execuled Parent Guarantes; and

2228 the original duly execuied and unconditional Advance Payment
Bond;

2228 the original duly executed and unconditional SD Bond for an
amount nol less than the amount referred 1o in Clause 20.7.1 {Non
Compliance Penalty Cap:
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22210

22211

22212

22213

2.3

24

25

2.6

27

2 legal epinion in favour of and In form and substance satisfactory
to the Company on, inter aliz, the power, capacity and authorlty of
the Guaranior to enler intc the Parent Guarantes and the
enforceability of the Parent Guarantes under the laws of the
jurisdiction of incorporation of the Guarantor;

a Yeiler from the insurance brokers for the Contractor confirming
that tha coverage required by Clause 18 (Responsibllities of the
Locomotives and Insurance) is, to the extent required by this
Agreamenl, In placa and effective;

documents evidencing that the Contractor has obtained the
approval of the Reserve Bank of South Africa In respect of all
matters under this Agreement that require such approval; and

delivery by the Contractar of the Master Programme and an
organisational chart describing the responsibifities and reporting
lines of the Key Personnel,

Each Party shall use its reasonable endeavours to procure tha fulfiimani of the
suspensive conditions contained herein and, insofar as any suspensive
condition Is required to be fullilled by the refevant Party, such Party will in
good falth ake all reasonzble action with a view to fulfiment thereof or
finalising any and all required amendments or issues In respect thoreof as
expeditiously as possibls.

Unless all the suspensive conditions are satisfied or waived (if capable al law
of being waived) within 20 Business Days of the data of this Agreement (or
such olher period specified for the fulfiment thergot In this Clause 2.2 abave),
the rights and obligations of the Parlies under this Agreement will not come
into force; provided however that {ij such perlod may be extended for such
additional period as the Parties may In writing agree, and (i) the provislons of
this Clause 2.4 and those clauses specilied in Clause 2.2 shall remain of full
force and effect,

The conditions in Clauses 2.2.2 to 2.2.2.8 {inclusive) have been stipulated for
the benellt of the Company. The Company shall accordingly be entited 1o

waive fulfilment of any of such condition by giving written notice 1o that etfect
te the Contractor,

A breach ot & Parly's obligations under Clause 2.3 shall nol entitle the other
Party (lhe Aggrleved Parly) fo claim damages from the other Pady in
connection with revenue or profits which weuld have accrued to the Aggrieved
Party had the breach no! occurred and had this Agreement been duly
completed.

The Scheduled Handover Dates and Scheduled Acceptance Dates listed in
Schedule 2 assume an Effective Date of 31 March, 2014. If the EHective Data
occurs on a dale after 31 March, 2014, then within § Business Days of the
actual Effective Dale, the Contractor shall prepare and submit to the Company
a revised Schedule 2 taking into account when the Effective Dale aclually
accurred (such extension being equal to the number of days between 31
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March, 2014 and the Efiactive Date), provided no such exdension or revision
beyond the 20 Business Day period refarred tv b Clause 2.4 is paumilled,
excepl for sueh ludher period as may be agresd In writing by the Padies in
accordance with Clause 2.4, which shall then be the date on which the Master
Programme commences.

3.  Representations and Warranties

341

311

3.1.4

316

317

3178

31.7.2

3173

Each Party represents and warrants 10 the other Party that:

it is duly incorporated and validly existing under the laws of its
jurisdiction of ingorporation;

il has the power 1o own its assets and carry on ils business as il is being
conducied;

il has the power and legal capacity and has taken all corporate action
necessary lo execuie each Project Document to which it is a parly, to
perform its obligations and o exercise its rights under each of them, and
each such agreemenl constitutes its legally binding, valid and
enforceable obligation;

the documents delivered o o be deliversd under Clause 2
[Commeancement} are true and accurate, in full force and effect and no
proposals are guistanding to amend those documents;

it is not in breach of any of the terms of this Agreement or any other
Project Document to which it is a parly lo an exten! which would
materially adversely affect its abliity 10 perform its obligations hereunder
and thereunder;

the entering into of performance of its obligations or exercising of its
rights undar this Agreement and each other Project Document 1o which it
is a parly will no! breach any law or reguiation applicable o i, its
constitutional documents or any document which is binding on it or any
ot its assets or would constitute a defaull or termination event (however
describad) under any such document, in each case to an extent or in a
manner which would materially adversely affect its ability 1o perform its
obligations hereunder and theraunder,

10 the best ot its knowledge, information and belie;

no maierial matier exisls which might give rise to a ¢ivil, criminal,
arbitration, administrative or other proceeding in any jurisdiction;

therg is no material outstanding order, decree, arbitral award or
decision of a court, tribunal, arbitrator or governmental agency in
any Jurisdiction against it, and

no material civil, criminal, arbitration, administrative or other

proceeding in any jurisdiction is pending or threatened by or
against it,
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3'1-8

3.1.9

3.4.10

3.

3.1.42

3.1.13

31,134

31132

3.1.13.3

T T L B

which in any such case would affect its capacity to fulfil its obligations
under this Agreement and/or any other Project Document to which itis a
party; -

the execution, delivery and performance by it of this Agreement and
each other Project Document to which it is & party constitutes private
and commercial acls, rather than public or governmental or soverelgn
acts;

it is generally subject to civil and commercial law and to legal
proceedings, and nelther it nor any of its assels Is enthied to any
immunity (governmertal, soveraign or otherwise) from any set-off,
ludgment, execution, attachment or other legal process refaling to its
commercial or private law arrangements as are provided ior In the
Project Documents;

should any proceedings be brought against it or any of ts essets in any
jurisdiction in connection with the Project Documents, no immunily
{governmental, soverelgn or otherwise) from such proceedings shall be
clalmed by or on behalf of thal Party or with respect to its assets, to the
maximum extent permitted by law {including, without limitation, any
future governmental decree or legal notification);

to the maximum extent permitied by law (including, without limitation,
any luture governmental decree or lagal notification), t waives any right
of immunity (governmental, sovereign or atherwise) which it or any of its
assels may have [r the future; and

it consents generally, in respect of the enforcement of any judgment

“agalnst It in any proceedings brought against it or any of its assels in any

jurisdiction In connection with the Project Documents, 1o the ghving of
any relief or the Issue of any process in connection with such
proceedings Including, withowt {imitation and to the maximum extent
permitted by law (including, without limitation, any future governmental
decree or legal nolification), the making, enforcement or execution
against of in respect of any property whatsoever (irespectiva of its use
or intended use) of any arder or judgment which may be made or given
In such proceadings; and

in tha case of the Contractor only: .
2l information contained in the Tender was prepared and
submitted in good faith atter careful consideration, was true and
accurate in all material respects as at its date or {il appropriate) as
al the date (if any) al which it was stated to be given;

the Tender did not omit as at its date any information the omission
of which would make the Tender untrie or misleading in any
material respect;

nothing has occurred since the date of the Tender which renders
any of the material information in the Tender untrue or misteading
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in any malerial respect in the context of the transaction
contemplated by the Project Documents:

3.113.4 it has 2l lesst a Level 4 B-BBEE accreditation {measured in \erms
of the Depanment o! Trade end Indusiry B-BREE Codes of Good
Fractice).

3.2 Representations Continuing

Each of the representations and warraniies in this Clause 3 shall survive after
the execution of this Agreement.

4. Putpose, Consideration and Durstion

4.1 Purpose

This Agreement sets out, inler afla, the terms on which the Contractar has
agreed to sell each Locomotive o the Company,

4.2 Conslderation

ln consideration of the Contractor'’s various commitments and cbligations
under this Agreement, the Company has agreed lo purchase and pay for each
Locomotive in accordance with and subjest 1o the lerms of this Agreemaent,

4.3 Agreement Period
4.3.1 This Agreement shall continue for the Agreement Period.
4.3.2 Neither Party shall have any right to lerminate this Agreement or any

part of this Agreement except in accordance with the express terms of
this Agreement,

5. Conteagtor's Principal Obligations
5.1 General

The Contractor shall design, manufaciure, engineer, supply, test, cormmission
seil and deliver each Locomotive:

E3

5.1.1 in accordance with the Specification (notwithstanding any rights of the
Company in refation to Reviewable Design) and the Master Programme;

51.2 1o achieve the design life specified in Clause 5.2 {Design Lite);

51.8 in accordance with all due skil, care, diligence. prudence and foresight
to be expected of appropriately qualified and experienced professional
designers and engineers with experience in carrying out work of a
similar seope, type, nature and complexity 10 that required under this
Agreement;
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5.1.4

815

5.1.6

517

52

521

5.2.1.1

5.2.1.2

5.2.2

53
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In & sate mannser and free {lo the extent possibla using the best modern
design and engineering principles and practices) from any material risk
1o the health and well-being of persons using, operating or malataining,
or involved in the management of the Locomotives;

such fhat each Locomotive Is Fit for tha Purpose;

using materials and goods which are new and of sound, good and
satistactory quality such that each Locomolive will be of new
manutacture and of sound, good and satistactory quality; and

In accordance with (he best modem principles and practices in the
activity concemed, Gaod industry Practice, In relation to each Baten, as
al the date of Issue of the Acceplance Cartificate for the first Locomotive
in such Batch and, subject to Clause 12,2 (Change in Law), sall
Necessary Consents and Lega) Requirements.,

Design Lite

The Contraclor agrees lo use and cauvse Its afiiliates to use, as
applicable, seasonable skill and care in designing the Locomatives, with
a view o producing a destgn life of:

not less than 35 years In tespect of the Locomotive platform (being
the underframne) and bedyshefl, and

ndt less than 30 years in respect of the Locomotive (other than the
platform and bodyshell),

it being recognised that:

(i} certain Components will require replacement during such period
as a result of falr wear and toar;

(i) such agreement on the part of the Contraclor excludes any
Excluded Matler to the extent that such Excluded Matter
materially adversely affects such design life; and

{i}) the assumption referred to in Clause 5.2.1.2 shall not apply to
time-expired Components,

The Contractor's obligations are excluded by any Improper Use of the
Locomotives by the Company o the exlent such clrcumstances
raterlally and adversely affect the design life of the Locomotives.

Acceptance and Approval

In performing its cbligations under Clause 5.1, the Conlratior shall comply
with the procedures for Acceplance set out In Clayse 7 (Randover and
Acceptance) and Schedule 3 {Agreement Management).
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5.4 Trainlng, detumentation and Informeatlon

The Contractor shall comply withy all training, documentation production and
standards, and information provision obligations set out in Schedule 3
(Agreement Management).

55 Speciiication

5.5.9

552

653

554

555

The Specification sets forth the Company's requirements in refation to
the Locomelives.

The Contractor shafi perform its obligations under this Agresment to
achieva the Spacification in relation to the Locomotives.

The Specification may only be amended by way of a Varation Order
concluded in accordance with the Variation Process,

The Company does nol give any warranty (express or implied) as to the
completeness or accuracy of any Background Information and such
Information s provided to the Conlractor on the basis that it has
candycled its own due diligence and taken iis own advice with respect to
its ability to rely on the Background Information for the purpose of
producing the Specification or otherwise,

Neither the Company nor any of lls agents, emplayees or contraclors
shall be llable 1o the Centractar in conlracl, delict (including negligence
or breach of stalutory duty), or otherwise as a result of any Inaceuracy,
omission, or inadequacy of any kind in the Background Information.

5.6 Spares and Speclal Tools

The Parties shall perform thelr respective obligations sel out in Schedule 1
{Pricing and Payment Terms).

5.7 Fuel Efficlency

5714

572

578

The Coniractor hereby guarantges thal each Locomotive shall achieve
the fuet elficlency tarpetsset out in Schedule 18 (Fuel Consumption
Warranty) {the Fuel Consumpiion Warranty).

The Company shall, at its discrelion, require certain Locomotives to be
tested under and in accordance with the provisions of Scheduls 18 (Fuel
Efficlency Warranty).

It the Locomotives are tested in accordance with Schadule 18 {Energy
Efficlency Warranty), and such tests reveal that the Locomotives do not
meel the Fuel Consumption Warranly, the Contractor shaii pay to the
Company the Fue! Consumnption Penalties (under and as defined In
Schedule 18 (Fuel Consumption Warranty)) within ten (ten) Business
Days of its receipt of written notlce requiring # 10 do so, together with a
Tax invoite for the amount of such Fuel Consumption Penalty. Such
written notice shall be accompanted by a cerlificate from the Engineer of
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5.7.4

57.5

the Company, whose, appointment or autherity nesd not be proved,
certifying the Fust Consumntion Pena'iss t~an due. Such ceruhcate will
Le prima facie proof of those Energy Efficiency Fenaliies.

The Company may sel off any Fuel Consumption Penalties owing 1o il
by the Conlracior under Clausa 5.7.3 agains! any amoun! owing o the
Contractor by the Campany.

The maximum amount of the Contractors fiability lo pay Fusl
Consumption Penalties under this Clause 5.7 read with Schedule 18
{Fuei Consumption Warranty) shall not exceed one per cent of the Total
Contract Price for alt Locomotives. For the purposes of this Clause 5.7
and Schedule 18 (Fue!l Consumption Warranty} only, the Total Contract
Price tor all Locomolives shall be Indexed on each indexation Date
using CPI (belng the weighled average of the consumer price index as
published from time to time by Stafistics South Africa (or its successor),
being referred to as “CP} - Al iterns for metropolitan argas” in Stalistical
Release PO141.1).

6.  Tesling and Commissioning

6.1 Test Programme

The Contraclor shall develop the Test Programme in ascordance with
paragraph 3 of Part 8 (Testing) of Schedule 2 (Agraement Management).

.2 Works Tests

6.2.1

B.22

6221

8222

The Contractor shall garry out the Waorks Tests in accardance with the
Test Programme.

it the Engineer has aitended a Works Test and the Company, acting
reasonably and in good faith, disputes thel a Works Tesl was
successiuily compleled, then:

the Company may issug a nofice In writing selting out with
reasonable specificity the basis on which # disputes that such
Works Tes! was successfully completad;

upon receipt of such a writien netice (and subiect to Clause 26
{Dispute Resolution), and nolwithstanding that the Contractor may
have issued a Work Test Certificale in respect of any Component
pursuant fo that test, the Contractor shall not ship any such
Component to South Alrica or use it lor the manulaciuring of a
Locomotive withoul the written agreement of the Company.

6.3 Monthly Test Programme

The Contracter shalf on a monthly basis, submit to the Engineer a schedule of
tests to be carried out for each Locamotive, derived from the Test Programme,
but adjusted to take into account progress al the beginning of sach month
{Menthly Test Programme). ¥ any changes o the Monthly Test Programme
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are necessitated by the state of progress of the Works Tes! at any time during
any relevant month, the Contractor shall
fodows.

6.3.1

6.3.2

if the change refales 1o the testing of a Locomotive at a focalion within
South Alrica, the Contractor must give the Engineer at least 5 {five)
Business Days' prior notice thereof;

if the change relates to the testing of a Locomotive al a location outside
South Africa, the Conltractor must give the Enginaer at least 40 (forty)
days’ prior notice theraof.

6.4 Access Righis and Inspection

641

6.4.1.1

6.4.1.2

6.42

8.4.3

Al ali reasonable times and upon reascnable notice by the Compary fo
the Contraclor, while the Works are being carried aa, the Engineer and
other authorised inspeciors of the Company (inciuding the RASR on
request by the Company) shail have reasonable access to the pramises
of the Contractor where the Works are being carried out for the purpose
of observing the Works, the progress thergol and the testing and
inspection of the Locomolives as part of e Works Tesls andlor the
Commissioning Tests, Such access and rights of observation shali:

be fimiled to areas direclly concernad with the Woarks and shall not
include restricied areas where development work or work of a
proprietary rature is being conducted (for the avoidance of doublt,
argas where tests and inspecticns are agreed to be pertarmed, as
described in the Monthly Test Programme, will not be considered a
resiricted area for the purposes nereol); and

may not be exercised in a way which unreasonably interferes with
the Contractor's operalions.,

Any notice by the Company under this Clause shall sat out the date(s) of
the intended visits) and the number of persons that wil attend that visi
on behall of the Company. if the Company's Representatives fait to
attend any testing or inspection as scheduled in the Monlhly Test
Programme {as may be changed only by naotice in accordance with
Ctause 63 (Monthly Test Frogramme}, the Contractor shall not be
obliged to reschedute or re-perform the relevant tes! of an inspection.

Ehould the Enginesr wish 1o inspect the progress ot Works carried out
by aversgas suppliers, the Engineer shall give the Contractar 10 {ten)
Business Days' notice of his intention to do so, and the Contractor shaill
make &l reasonable efforts to secure access to such suppliers on behalf
of the Company. The Company shall bear af costs and expenses,
including without fimitation all trave! and living expenses, incurred in
connection with \he aforesaid inspection, lesting and access by ihe
Company’s Representative to the Contractor's and supplier's sites, save
that the Guarantor andfor its suppliers may offer casual meals on-site
during the course of any inspection at their respeciive facilities andror
logal transpartation, in their sole discretion, Such inspsction or tasting, i
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65

6.5.1

6.5.2

6.6

6.6.1

8.6.2

683

B . PO PRSI S .

made, shalt not release the Contractor from its obligations under this
Agreoment, except as otherwise agreed by both Paries. Al
Representatives from the Company visiting the Contracter Fagility
{except the TRE Facility} must agree 1o afl niles and safely requirements
applicable to such facility.

Commissioning Tests

The Conlraclor shali carry out the Commissioning Tes!s in accordance
with the Test Programme,

Prior to the commencement of the Works Tesls and Commissioning
Tests, the Contractor shalt provide a checklist 1o the Englneer of any
additicnal tests that were conducted an the Companents and sub-

assemblies used in any Locomotive not otherwise provided In the Test
Programme,

Responsibliities

The Contracior will be regponsible, at iis cosy, for the servicing of each
Locomotive as required for the completion of the Works Tests and
Commissioning Tests.

Except as expressly set oul in this Agreement, thi Contractor shall be
tiahle for and shafl pay all costs and expensas of ar incidental to the

carrying out and completion of the Works Tests and Commissioning
Tests.

Except as expressly set out in this Agreament, the Company shall be
llable for and shall pay all costs and expenses Incurred by It In carrying
out and completing the Acceptance Tests including, without imitation, all
sand, drivers, track and power supply access, wagons or {raing that may
be required to conduct such Acceptance Tasts,

7. Handover and Acceplance

7.4

7.1

7.1.3

Locomelive Handover

If a Locomotive mests all Comemissioning Tesl Criteria, the Conlractor
shall be entitied to obtain and the Engineer shall be obliged to lssue a
Commissioning Certificate with respec? to that Locomolive,

Upon a Locomotive becoming a Commissioned Locomotive, the
Contractor shall Issue a Handover Notice to the Company specifying the
Scheduled Handover Date for that Locomotive and shall present such
Locometive for Handover at the Dslivery Point on that Scheduled
Handover Date.

Tha Scheduted Handover Dates with respect ta the Logomotives as at
the date hereof are set out in Part 1 (Scheduled Handover Dates) of
Schedule 2 {Scheduled Handover and Scheduled Acceptance Dates).
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Such dates may he subject to adjustment only pursuant to Clause 2.7
{Commencemant] and Clause 2 8 (Potentiz) Groonds o0 Exlension).

7.2 Acceplance

721

722

7.2.3

7.24

7.2.5

Following physical delivery of each Locomotive to the Dalivery Point and
upon sach such Locomotive becoming a Commissioned Locomolive, the
Company shalf conduct the Acceptance Tests (with the assistance of the
Contracior io the exten! necessary) in accordance wilth and within the
tire periods contemplated by the provisions of paragraph 5.8 of Part 8
{Testing} of Schedule 3 (Apreement Management), the Test Programme
and this Clause 7.

The Scheduled Acceptance Dates with respect lo the Locomotives as !
the Effeclive Dale are set oul in Part 2 (Scheduled Acceptance Dales) of
Schedule 2 {Scheduled Handover and Acceplance Dates). Such dates
may be sublect to adivsiment only pursuant to Clause 2.7
{Commencemant}, Clause 7.7 {Handover and Acceptance of Excess
{.ocomolives) and Clause 9.9 (Patential Grounds for Extension).

Withow! derogating from any of the Contractor's obligations in relation to
the Acceptance of the Locomotives, the Company shall cblain, a! ils
cosl, any Necessary Consent required o obtain exclusive uss of train
paths for the purpose of carrying owl the Acceplance Tesls, The
Conlractor shall make available and provide to the Compasy in a timely
manngr all assistance, Information and documents necessary lor a
logomotive manufacturer lo provide and which may be required or
reasonzbly requesten by the Company to obtain any such Mecessary
Consent,

The Company will give reasonable prior ngtice, in accordancs with Part
8 {Testing} of Schedule 3 (Agreement Management}, to the Contracior
of the time of sach such Acceptance Tes! and the Contractor shall be
given reasonable opporiunty to attend and witness (at its cost) each
syuch Acceptance Tesl.

In relation 1o the Type Testng that precedes the Acceptance Testing of
the B {six} Locomolives referred 1o in paragraph 5.2 (Type Tests) of Pan
8 {Testing) of Schedule 3 {Agreement Management) the Lontractor will
provide engineering personnel and testing aguipment, 10 be determined
and agreed and inctuded in the Test Programme, necsssary to perform
{hese evalyations and will, in relation io each such test submit a Test
Bchedule o the Company, for the Company's information, at teast 1
(orte) month prior to commencement of the Tyne Testing {in accordance
with paragraph 4 {Tes! Desoriplions) of Pan 8 {Testng} of Schedule 3
{Agresmant Management). The Company will make available to the
Contractor (al the Contraclor's cost) 1 [one) of the Company’s test cars
10 house inglrumentation (subject to space limitations), access to a
Company testing faciiity to perform test set up, and such personns! as
may bs necessary fo assist with the application of instrumentation on to
ihe test car and Locomolive. The Company wil also provide {at the
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Coniraclors cost) crews, up to 2 (two) Locomotives, and track
ime/access,
7256 i
7281 a Locomatlive completes and passes all its initial and {as relevant)
all repeat Acceptancs Tests (including the Fault-Fres Running) in
accordance with the relevant criterla descrbed In the Test
Programme and/or Test Schedule applicable to such Acceptance
Test (including any criterla of the RSR); and
7.26.2 to the exient the Company has notified the Contractor of the

occurrence of a Fleet Defect in accordance with Clause 10.4 {Fieet
Defects}) or of a Potential Fleet Defect in accordance with Clause
10.5 (Potential Fleel Defects), the Contractor has demonstraled to
. tha satisfaction of the Company that the relevant Fleet Defect or
Potential Fleet Delect (as applicable} is not present and will not be
D present In such Locomolive; and

7.263 none of the circumstances described In Clause 7.3 (Derogation
from requirement to issug an Acceptanca Certificale) exist with
respect lo such Locomotive,

then the Contractor shall be entitled to cbtaln and the Company shall be
obliged 1o issue an Acceptance Cerlificale with respect 1o that
Locomotive,

727 Until the Company has Accepted each of the Locomotives referred 1o in
paragraph 66.1.1 of Pat 8 (Testing) of Schedule 3 {Agreement
Management) in accordance with Clause 7.2.8 above:

7.274 the Acceplance Tests for the remalning Locomeotives shall not
. commenca; and
7.27.2 the Campany shali be under no abligation to commence such
y Acceplance Tests {notwilhstanding that Handover in respect of
such Locometives may have occurred),
7.28 Clause 7.2.7 shall not preveni tha Contraclor from submitting the
remaining Locomotives for Handover in accordance with Clause 7.1
(Locomotive Handaver).
7.3 Derogation from requirement to Issue an Acceplance Certificate

it any Locomotive completes and passes all its initial or all repeat Acceptance
Tests, but, any of the following circumstances exist on the date on which the
Engineer would, but fer this Clause 7.3, be required to issue an Acceplance
Certificate under Clause 7.2.6 in respect of that Locomotive:

7.3.4 any Necessary Consent In respect of tha! Locomotive to enable its entry
into revenue eaming service and operation (without any restrictions,
qualifications and’or condilions) has not been obtained; andlor

LOCOMOTIVES SUPPLY AGREEMENT ~ 53

TFA BUPPLY AGREEMENT 232 DIESEL "

LOGOMOTIVES

Code: TFRAG ~ HO - 8600

0058-0372-0001-0427



e

iy,

0058-0372-0001-0428

T4IIETY 2

732

733

those relevant paris of the Deliverable Materials {together with such
lurther items of Deliverable Matedals as may be agreed belwesn the
Pastias nol less than 180 days before the Scheduted Acceptance Date
for the firsl Locomotive) relating 1o the manufacture, lesting and quatity
assyrance of that Locomotive, or relaling 1o the training of personnel in
refation to the operation and mainienance of that Locomative {including
all relevant Manuals) have nol been received by and o the satisfaction
of the Enpginaer; andlor

thal Locomotive does not fully comply with the Specdification in ali
respects,

then the Engineer shall not be obliged to issue an Acceptance Cerlificate for
that Locomotive pursuant to Clause 7.2.8.

7.4 Rejaction Notice

741

742

7421

7422

743

7.4.4

7441

7442

i the Engineer has not issued an Acceplance Cerlificate In accordancs
with Clause 7.2 6, the Engineer shall issue a Rejestion Notice in respect
of that Locomotive {3 Failed Locomolive). The Rejeciion Notice shall
state ciearly the reasons for rejecling the Locomotive and st ol the
conditions, qualifications, requirements, open issues andfor Reclification
Wark that must be salislied for the issus of an Acceptance Cerlificate.

In respect ol a Failed Locomotive, the Gontraclor shall promply:

carry out all Rectification Work on such Locomotive necessary to
enable such Locomolive to complete and pass the Acceplance
Tasts; andfor

satisly any other maiters, conditions, qualifications, requirements,
remedial works andfor open issues,

specified in such Rejection Notice and/or nesded for the issue of an
Acceptance Geriificate in relation to such Locomative,

In carrying out any repeat Acceplance Tests the Engineer may re-
conduct any successful Acceptance Tests if, in the reasonabie opinion of
the Engineer, any Reclification Work could reasonably impact on any
aspect of that Locomotive's complance with the Specification which has
aiready been tested

in respect of any Rectification Work ceferred 1o in Clause 7.4.2;

where such Reciitication Work s capable of being carned out on
site, the Confractor shall carry oul such remedial work and the
Acceptance Tesls shall continue (if in the teasonable opinion of
the Engineer it is safe and practicable 1o do so):

where carrying cut the Rectification Work on site is not possible or
the failure of an Acceplance Test prevents the continuation of the
Accoptance Tesis the Company shall make the relevant
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745

75

7.5

752

753

7.5.3.1

7532

PE-]

Locomotive available to the Goniractor at the Company's facilities
for rectification and resubmission o where netessa,, & the
taquest of e Contraclor, return such Locomotive to the
Contractor’s facility for rectification.

Without prejudice 1o Clause 8.1 {Delayed Delivery) time alicrded to the
Contractor 10 perform Rectification Work and fo carry oul repeat
Acceptance Tests shaill not be counted againsi the time timils ses forth in
paragraph 5.7 of Part 8 {Testinp), Schedute 3 {Agresment Management)
for the Company to complele the Acceplance Tests and those time limits
wilf be extendad for a corresponding peripd.

Failed Locomotive

i following the Rectification Works referred 1o in Clause 7.4 (Rejsction Notice)
gnd any repeal Acceptance Tests, the Coalractor fails te obtain an
Accepiance Certficate in accordance with Clause 7.2.6, then the Company
may,

in ils sole disorelion, give the Conlractor a further opgortunity to repair or
modify the Failed Locomolive and 1o thereafter re-submit such Failed
Locomolive for Acceptance wilhowt prejudice to Glause 8 (Dslayad and
Early Delivery);

notwithslanding the fallure of the Locomolive to reach Acceplance,
Accept the Failed Locomotive based on an agreed reduction in the
Coniract Price for ihal Locomolive withot! prejudice to Clause ¢
{Delayed and Early Delivery); or

reiget the Failed Locomative and either:

require the Contracior 10 replace the Falled Losomotive with 2 new
tocomative on the same lerms and conditions (in which case, sugh
new locomotive shall, for &l purposes, be a Locomolive and
Ciause ¥ (Delayed and Eary Delivery) shall apply o such
Lotomotive unlil its Acceptance); or

against delivery of the Falied Lacometive to the Contracior at the
Delivery Point, implement Clause 21 .4.4 (Breach and Termuination)
in respect of that Failed Locomoiive {and in such circumstances
that Locomolive shall cease to incur Delay Penalties from such
date and the Company shall ba entitied o call for repayment of the
ralevam  Milestone Payments and such other amounts
contemplated in Clause 21.4.4 under the Advance Payment Bond).

fon Permitied Use

Until the Company has issued an Acceptance Certificate for a particular
Locomotive, the Company shail not use or permit that Locomotive to be used
for purposes other than for Accepiance Tests. For purposes of this
Agreement, any of the following acis with respect to any Locomative occurting
prior 1o the issue of the Acceptance Cerlificale for the relevant Locomotive
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shall constitte non-permitied use (Non-Permited Use) and, as a
consequence of which, such Locomotive shel ba deomed (L be Acuepisu.

761 the use of a Locomotive for any purpose other than for purposes of
conducting the Acceplance Tests in accordance with the Test
Programms;

7.62 the commencement of commacial opacations of aay nature whatsoaver,
excluding operations forming part of Comeissioning or Acceptance
Tests, as contemnpiated in the Test Programme when a Locomelive is
required to ba linked to revenue-earning traing;

763 unauthorised repai or alteration of any part of the Locomolive by the
Company; and

764 movement of the Locomotive on run lines andfor 1o places nol
anticipated in the Test Programme.

77 Handaver and Acceptance of Excess Lacomotives

771 Without prajudice lo the obligations of the Contraclor to Handover a
Locomotive by its Scheduled Handover Date, the Coatractor may, in
addition to the Locomolives scheduled for Handover in 3 padicular
month in accordance with Schedule 2 (Scheduled Handover and
Scheduled Acceplance Dales), Handover additional Locomotives (an
Excess Handover), either as a result of an early Handover of
Locomotives or as a8 result of the Handover of Delayed Locomotives, in
accordance with the proceduras set out in this Clause 7.7,

77.2 The Contracior may nat suhmit for Handover in any ane calendar month
more {han § (six) Locomoptives tha! are the subject of Excess Mandover
and otherwise in accerdance with this Clause.

773 The Corfractor shall provide &l teast 10 {ten) Business Days' written
notice, or such lesser nolice as ihe Partles may agree (an Excess
Handover Notice) of any praposed Excess Handover.

7.7.4 An Exgess Handover Notice must specify the dates on which the
Contraclor expecis lo make an Excess Handover.

7.7.5 The Contractor and the Company shall meet within 5 (five) Business
Days of receipt of an Excess Handover Notice 10 agres on the stan date
of Acceptance Testing for the Locomotives thal are subject to Excess
Handover and, wherg the number of Locomotives that are subject to
Excess Handover exceeds four, the period within which Acceptance
Testing in respect of the Locometives exceeding that number must be
completed. For the purposes of this Clause 7.7, the start dates of and
periods for Accaptance Testing shali be determined subject o the
fallowing:

7.7.5.1 it the number of Locomotives that are subjec! to Excess Handover
is Jess thaa or equal to 2 {two), then the Company shall compiste
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7752

7.7.5.2.1

7.7.5.22

7.7.53

778

7.7.8.1

7.762

727

Acceptance Testing of each such Locometive within the original 21
Business Day Acceplance Period for that Locomotive;

if the number of Locomotives that are subject to Excess Handover
Is greater than 2 {two) but not more than 4 {four), then:

the Company shall complete the Acceplance Tests for the
first 2 (iwo) of thoss Locomolives within the original 2%
Business Day Acceptance Perlod plus, 5 (five) Business
Days from their Handover; and

the Company shall complete the Acceplance Tesis for the
next 2 (wo) of those Locomotives within the original 21
Business Day Acceptance Period plus 10 (len) Bushess
Days from their Handover;

if the number of Locomolives that are subject to Excess Handover
Is greater than 4 {four), then tha Company shall complete the
Acceplance Tests for those Locomotives which are in excess of 4
{four) as soon as reasonably practicable and otherwise as the
Parties may agree In writing.

Provided a Locomotive, subject to Excess Handover, is not refected by
the Company under Clavse 7.4 (Rejection Notice), the Acceptance of
any such Locomotive shall take place on the eariler of:

that Lacomolive meeting a!l Acceptance Test Crheria; and

that Locomotive belng used for any Non-Permited Use (as defined
in Clauge 7.8 zbove).

The procedure for the Acceptance of any Locomative that is the subject
of an Early Handover will be identical to the Acceptance procedure for all
other Locomotives. Notwithstanding the Excess Mandover of a
Locomotive, the Milestone Payments thai the Company mus! make with
respect lo that Locomotive shall be due on, and not befores, 1he dates set
forth for such paymenits in Schedule 1 {Pricing and Payment Terms).

7.8 Other Tests

781

782

During the manufacturing of the Locomotives the Contractor may
condut! various tests in respect of the Componenls oiher than ths
Warks Tests, Commissioning Tests and Atceptanca Test (Other Tests).

Any certilicate or tests results issued by the Contractor In relation to
tests conducted by the Contractor will be filed in the relevant Data Book
for each Locomotive. The Engineer may at his discretion elect to
witness any or all of the Other Tesls at the Campany’s expense.
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7.9 Affected Locomotives

794 if, during the Works Tests, Commissioning Tests or Acceptance Tests,
or at any time during tha Fleet Defect Protection Period, a lallure or fault
or defect In respecl of a Component of any Locomotive {Relevan
Component)} s {dentified, which:

7.9.1.1 rendars that Locomotive unsafe or otherwise causes that
Locomotive 1o deviate materially from the Specification; and

7.9.1.2 affects certain Locomotives or {based on experience with other
Locomotives) may potentially affect Locomolives Including those

that are bekng tested for Acceptance and those that have been
Accepted,

any such Locomotive will ba an Atfected Locomotive for the purpese of
this Agreemenl (an Affected Locomolive) and the provisions of this
Clausa 7.9 wilt apply,

@.

7.9.2 The Gompany will:

7.8.21 remove an Altected Locomotlive that has already been Accepted
from service and make the Affected Locomotiva avaliabls 1o the
Contrector (at the Company’s expense) for rectification by the
Contractor of the [ailure or tault or defect; or

7922 where the identified failure or faull or defect is capabls of
rectification by making lield repairs and does nol render the
Affected Locomotive unsafe, make the Aflecled Locomolive
available to the Contraclor (al the Company's expensej, without
having to take the Affected Locomolive out of service.

793 ‘The Contractor shali:

7931 in & manner considered appropriate by the Contractor, attend to
the rectification of all Afiacted Locometives that have not been
Accepted, to enzble them to meet the requlrements for the
Commissioning Cerlificate or the Acgeptance Cerlificate, as tha
case may ba, and resubmit thern for approprate tests pursuant to
the appficable provisions of this Agreement;

o®

7932 in the case of an Affected Locomotive that has been already

Accepled, carry out its obligations under Ciause 10 {Defects and
Fleet Delects); and

7.9.33 it any Affected Locomotive is capable of being remedied by
changing the computer software used in respeel of the centrol
systems of that Locomotive, the Contractor shall, provided no
other Rectification Work Is capable of soiely rectitying such failure,
fault or defect, use all reasonable efforts to effect such changes
promptly. All changes to computer software which the Cantractor
is required to make under this Clause, shall be provided fo the
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7.94

7.9.4.1

7.84.2

Cornpany free of charge during the Fleet Defect Protection Period
and, thereafter, at & price agreed between the Parties from time o
li.ﬁie.

With respect to any Afiecied Locomoiive that has not been Accepted,
should:

the Relevant Component or Affected Locomotive, upon i re-
submission for Commissioning or Acceptance, still have the failure
or faull or dafect referred o In Clause 7.91.1 and 7.9.1.2
above: or

fhe Coniractor falt 1o resubmit the Affected Locomotives by the
time stipulated in the Contractor's Rectification plan,

then the Company shall resubmit the Relevant Component or Affectad
tocomotive for additional remedial activilies unti the Relevant
Component or Affected Locomotive achieves the goals described in
Clause 7.2.3 above or, in the case of an Affecled Locomolive which
hecomes a Failed Locomotive, such Locomotive shall be treated in
atcardance with the provisions of Clause 7.5 {Failed Locomotive).

8. Risk, Titie Transfer and Paymendls

8.1 Risk of Loss, theft or Damnage

B.1.1

Al risk of less, theff or damage lo each Locomolive {and any
Componants forming pari thereof) shall pass to the Company on
Handover.

Notwithglanging Clause 8.1.1, the Contractor will be responsible tor all
fisk of loss, theft or damage fo any Locometive (including any
Component therecl]l during the period that Locomotive is in the
possession of the Contractor for the purposes of carrying out any
remedial work pursuant to the Conlracior’s obligations in terms of this
Agreement, whether prior to or after Accepiance.

Al risk in and to the Spares, Tools and Tes! Equipment will pass to the
Company on the Delivery thereof,

8.2 Title Transier

821

822

The Contractor shall ransfer title to each Locomotiva to the Company,
frae from any Security, by physical delivery at the Delivery Point upon
payment of the Acceplance Instalment for such Locomotive, and
provided that alf other amounts which shall have then become due and
payable by the Company io the Conlracior under 1his Agreerent and
which are not the subjecl of a confinuing Dispute in accordance with
Clause 26 (Dispute Resolution), have been paid in full,

The Partes agree thal, if the Company obtains fhird-party funding to
finance its financial obligalions under this Agreement and the Lender
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requires, as Security for such funding, that ownership of a Locomotive
be passed 1o il agains! payment io the Contracior of the Contract Price
for that Locomntive, the Cenfracler wil, provided the Company has
notified the Conlractor that it has ceded ils rights to recsive ownership to
the Lender, transfer titfe in tha! Locornotive to the Lender in accordance
with Clause 8.2.1.

8.3 Fayments {0 the Contractor

833 Requiremants of Schedule 1

8.3.1.1

8.3.1.2

in consideration of the pertormance by the Contractor of its
obligations under this Agreemant, the Company hersby agrees to
pay to the Contractor the Total Contract Price.

The Company shall make the Miestone Payments to the
Contraclor in accordance with Schedule | {Pricing and Paymenl
Terms), and ihis Clause 8.3,

832 Variation of Contract Price

8.3.2.1

8322

The Contract Price for each Locomotive Spars, Tools and/or Test
Egquipmant may ooly be varied and such variation shall be
delermined in accordance with {he Varialion Process and not
otherwise.

The Contractor shall be deemed to have salisfied isell, belfore the
date of this Agreement, with regard 1o the Specification, the extent
and natwre of its obligations under this Agreement, and the
correciness and sufficiency of the rales and prices used by the
Contractor in arriving at the agreement on the Tolal Contract Price
and, in general, to have oblained ali required information s 1o the
risks, conlingencies and other circumstances, which may inftuence
or aitect the Total Contract Price. No claim andior adjustment to
the Total Contract Price by the Conlractor will be considered in
respect of insulliciem andior incomplete information (including
rales and prces) andfor assumplions made on account ol Lhe
Spacitication or the Works, malerials or services o be performed
or supplied being different from those assumed by it in compiling
the Total Contract Price, subject to Part 7 (Variations) of Schedule
3 {Agreement Management) or Clause 12.2 (Change in Law).

8.3.3 Tax invoice

8.3.3.1

The Company shall not be obliged to make any payment untif the
Company has received a duly compleled origingl, valid and
undispuled Tax Invoice from the Conlractor in respect of the same
in accordance with paragraph 3.3 of Schedule 1 {Pricing and
Payment Tamms).
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8.3.3.2 The Tax Invoices submitied by the Contracior shall be
accompanied by a slatement containing the following information
in the soouence fisted below (Statemeniy:

8.3.3.2.1 the relevant Milsstore Payment as set out in paragraph 1.2
of Schedule 1 (Pricing and Payment Terms) on achisving the
Milestone refating fo the payment claimed as part of the
Stalement;

83322 any other additions or deductions which may have become
due under this Agreement (including, without limitation, any
such deductions of amounts retained in respect of Delay
Penalties under Clause 9 (Dslayed and Early Delivery));

83324 deductions of amounts included In pravious Statements
which are subseguently established to have bean incorrectly
included in the previous Stalemeants.

8,333 The Contractor shall only be entitied to payment of g Tax Invoice

for an amount equal to the amount shown in the accompanying
Statement.
B8.3.4 Payments Inclusive
Save as expressly provided otherwise in this Agresmen, the Milestone
Payments payable by the Company are inclusive of;
8.3.4.1 all fess payable by the Conbractor in connection wilh this
Agreement (including alt lega! and other professional advisers’
fmes);
8.3.42 where applicable, afl rail, freight and other simitar charges o the
Dativery Point, including:

83421 ocean freight and related demurrage and penallies, if
ingurred;

83422 marine risk insurange;

8.3423 handling charges,

B.3.4.24 dock dues;

83425 documentalion and agency charges,

3428 rgilage, or otherwise road transporiation from pott of
discharge; and

853427 afl duties and other chargas on importalion of the
Locomotives, inciuding all customs and ad valorem duties
{subject to Clause 8 12 (Dutles on Importation)),
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which, where those charges are based on estimates of weights
and dimensions, are based on those eslimates as calculated by
the Contraclor and, In the overn of such estimales oging sxceadad
by the actual weights or dimensions other than by teason of a
Variation Order in respect of a Company Proposed Variation, the
Company shali nol be liable to pay to the Contractor the
associated increased costs over and above the Total Gontract
Price; and

all other cosis and charges of whatever nature in relation fo the
provision of the Locomotives in accordance with this Agreemeant.

a4 Currency and Mode of Payments

8.4

8472

8.4.3

Al payments under this Agreement shall be in Soulh African Rand.

The currency of the account into which payments are made shall be in
South African Rand.

Al payments under this Agreemen! shall be made by same day
electronic transfer {or such other form of electronic transfer as may be
agresd between the Parties) 1o such actount in Sowh Alkca of the
pavee Parly notified by it to the paying Party from lime to time.

85 Overpayments and Deductions

No paymenl made by either Party lo the other under this Agreement shakl
preveni tha paying Parly lrom recovering any amournt overpaid ar wrongfully
paid by the paying Parly under this Agreement andfor related agreements
{however that paymen! may have arisen) including, but not iimited 1o, those
paid by mistake of law or of fact.

6.6 VAT

8.5.2

All payments (including payments on account of the Total Coniract
Price) under this Agreement are exclusive of VAT. Whare any payment
by the Contractor fo the Company or by the Cempany fo the Contractor
pursuant {o this Apgreement constitutes consideralion for a taxable
supply made by the Company or the Contractor {as the case may be) for
the purposes ot VAT or there is otherwise made under the terms of this
Agreement a taxabte supply for such purposes, then that payment shall
be increased Dy, or {as the case may be} there shall be payable at the
time of payment for such supply by the Party 10 which such supply is
made, the amouni of VAT properly chargeable on such supply, subject
to prior receipt by the relevant Party of a Tax lnvaige in respect of such
VAT,

Where, howaver, a Tax Invoice in respect of such VAT is received by the
relevant Pady at a subsequent date, the amount of such VAT shal
thereypon be due and payable by such Party; provided thal where any
payment is abated under the provisions of lins Agreement any VAT
payable by the Company pursuant to this Agreement shall be no greater
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863

8.7

8.7.1

8.7.2

8.7.3

8.8

8.1

than the VAT properly chargeable on the net amount of the payment as
go abated (but so that the above provisions of this Clause 8.6 shall not
apply where, and to the extent that, such ebatement does not reduce the
value of the relevant supply made by the Contractor for VAT pumoses
for which the payment is consideration).

Under this Agresment, where any amount representing a previous
paymenl or parl of it (whether or not identifiable) is rebated to the
Company, then, where and to the extent that such rebate Is treated as
reducing the value of any supply by the Contractor for VAT purposes for
which the relovant payment is consideration {or s treated as
consideration for any supply by the Company for VAT purposes) an
amount In respect of VAT at the appropdate rate on such rebate shall
also be repaild o the Company, to the extent that the Contracior is
entitied to Issue a credit nots for VAT purposes In respect of the same,

Default Intarest

Each Parly {ihe defaulting party) shafl pay interest at Primo Default
Rate) to the other Party (before as well as after judgment) on any
amount dus by the defaulting party under this Agreement which s not
paid by the detaulting party on the due date, for the period commencing
on the first day after the due date and ending on (and including) the date
of actual payment. .

Interest shall be compounded monthly and calculated on the basis of the
aclual number of days elapsed and a 365 day year.

Where Imterest is payable at the Default Rate {under this Clause 8.7), it

shall be paid in the currency in which the relevant late payment was due
{o bamade.

Gross-up

If any deduction or withholding Is required by any Legal Requirement In
relation to any payment hereunder, but excluding the Milestone Payments, the
paying Party shall increase the payment mads to the payes Party 5o that the
net amount reczived and retained by the payee Pariy after that deduction or
withholding {end after taking account of any further deduction or withholding
which is required and which arises &5 a consequence of the increase) shall be
equal 10 tha full amount which the payee Parly would have received and
relalned if no such deduction or withholding had applied, provided that:

if 2 Party receives, reafises, utiflses and retains a Tax benefit by reason
of any deduction or withholding in respect of which the ather Party has
been obliged by this Clause 8.8 to pay an addilional amount or
compensating sum, the relevant parly shall pay to the other Parly {to the
exlent that the relevant parly can do so without prejudicing the amount
of that benefit or the right of the ralevant Parly {o oblain any other
benelit, rellel or allowance which may be avallable to it} such amount, it
any, as shall leave the refevant party in no better and no worse position
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882

8821

8822

8823

8.8.24

8.9

g.9.1

8.9.2

893

than the relevant Party would have been in had the deduction or
withhoiding not been reguired; and

neither Party shall be obliged fo make any increase in any payment
pursuant to this Clause 8.8:

to the extent that the obligation of the paying Party to deduct or
withhold Tax would not have arisen bul for the unreasonable
failure of the payee Pardy lo comply on a timely basis with a
reasonable request by the paying Party to lile or provide the
paying Party with any claim ferms or lo give any natice or
cerlificate or take any other similar action (in any such case)
specifically identified by the paying Farty which would have
enabled the relsvant payment 1o have been made without such
withholding or deduction, being, in any suth case, an action which
would not result in any increased kability o Taxation or the loss of
any reliel from Taxation or 1o any other material cost fo the paying
Parly or any member of ils group;

to the extent that the obligalion of the paying Parly to deduct or
withhold Tax would nol have arisen but for any failure by the payee
Party 1o comply with its obligations under, or breach by the payee
Party of any represestation or warranty given by it under, this
Agreement;

1o the exient thal the obligation of the paying Pariy io deduct or
withhold Tax wouid nol have arisen bul for any transfer by the
payee Parly of any of s righis or interests under this
Agreement; or

in respact of any Tax deducled or withheld from interest payable
pursuant to Clause 8.7 (Default inlerest),

Set-ofl

Except as pravided in ihis Clause 8.8, Clause 12.11 {Failure to Carry
Out Work), Clause 12.12 {Urgent Remedial Work) and Clause 17.7.2
{Payment of Panaliies), each Parly Is entitied 1o set-off or counterciaim
as against payments due 10 the other Party only if the other Parly has
breachied any of its materia! obligations under this Agreement {including,
in the case of the Gompany, il & Contractor Defaull has ocourred or in
the case of the Conlractor, i 2 Company Default has occurred).

For the purposes of this Clause 8.9, 2 Party may only apply set-off in
respect of a liquidated claim which has become due from the other Party
under this Agreement against a fiquidated claim or obligation which is
owad by that Parly

The Contractor may set-off any undisputed, liquidated claim owed to it
by TE under the TE Key Sub-Coniract against any claim the Company
may have against the Contractor undsr and in accordance with this
Agreernent (each a Company Claim), provided:
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8531

8332

8933

8934

8.9.4

8.9.5

B.9.5.1

8952

8853

8.96

8.10

8.101

8.10.2

feife N e v T e s g s A n g

the Parlies agree to such set-off at the time:

such Company Claim Is ¢aused by a breach by TE of lis
obligations under the TE Key Sub-Conlract;

a Confractor Default {other than the Contractor Default retating to
the Company Claim which Is the subject of this Clause 8.9.3) has
not oceurred and is continuing at the time of such set-aff; and

any balance due In respect of the Company Clalm after applying
such set-off shall be paid by tha Contraclor to the Company in
accordance the terms of this Agresment applying to such
Gompany Claim.

Save as otherwisa sel ot In Clause 8.9.3, the Contractor may not set-off
any paymeni amount or liability due to the Company against any claim
the Contraclor has agafnsl, or amount or liability due fo the Contractor
by TE,

The Company may set-olf any undisputed, liquidated claim owed to TE
by the Coniractor under the TE Key Sub-Contract against any dalm
owed by the Compzny to the Contraclor under and in accordance with
this Agresment {(each a Contractor Claim), provided:

the Parties agree to such set-off at the time;

a Company Defaull (other than the Company Default relaling to
the Contractor Claim which Is the subject of this Clause 8.9.5) has
not occurred and is continuing at the time of such set-oil; and

any balance due in respect of the Contractor Claim after applying
such set-off shall be paid by the Company to the Coentraclor In
accordance the terms of this Agreement applying to such
Company Claim.

Save as otherwise set aut In Clause 8.9.5, the Company may nol set-off
gny payment amount or fabilty due to TE under the TE Key Sub-
Contract against any claim the Contracior has against, or amount or
liability dua to the Contractor by the Company under this Agreement.

Time for Paymants

Where any pravision of this Agreement requires an amount to be paid by
a Party such amount shal! (unless expressly stated otherwise) be paid
by such Party within t0 Business Days after receipt by it of a Tax
Invoice, unless such Party Disputes the amounl demanded In which
case such Dispute shall be trealed mutatis mutandis in accordance with
Clause 26 (Dispule Resclution),

if the due date for any payment would otherwise be a day which is not a
Business Day, the due date shall be the Business Day Immediately
following the original due date.
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B.11 Hedging of Foreign Currency Exposures

Bt Tie Conlracton sial, in ds discreton, determing whather it wishes 1o
enter Into any interest rate or foreign currency hedging arrangaments in
relation 1o the pedormance of its andfor the Guarantor's ebligations
under the Project Documents or the transasiions contemplaied thereby
{Hedging Contracts).

8112 in refation to any such Hedging Contract, the Contractor contirms that:

811241

8.11.2.2

8.11.23

81124

it has the sole responsibility for the implementation and
management of each such Hedging Contract;

the Company has no liability, financial or otherwise, 1o the
Contractor or any other person under or in connection with the
Hedging Conlracts;

it has made ils own independent appraisal of all risks arising under
or in connection with the Hedging Coniracts {including the financial
condition and alfairs of the relevant hedge counterparty); and

it has not relied on any information provided to it by the Company
in conngction with the relevant hedge counterparty or the Hedoing
Contracls,

812 Butlies on Importation

Bi21 The Contractor shall disclose to the Company in wriling:

81211

Bi21.2

those amounis included in the Contract Price for each Locomotive
which represent the amount provided by the Coniractor for
customs dulies and &d valorem duties on Components imporled to
Soauth Africa;

those amounts of customs dulies and ad valorem dutiss which,
aler having wsed all reasonable endeavours to reduce (hose
charges, as permissible under the Customs Acl and related
legisiation, the Comtraclor actually incurs on the importation of
Components lo South Africa,

8.12.2 For the purpose of allowing the Company to verlfy customs dutes and
ad valorem dulies incurred by the Contractor, the Contractor shall
pravide to the Company copies of all relevant supperting documentation
reasonably required 10 do 50, including:

8.12.24

81222

a cerlificate from tax advisors appointed by the Company {supplied
of provided in & monthly intervals) confirming that the tariff
headings and associated customs duties are correct;

a schedule of supplier invoices (custom duty costs);
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81223

8.12.2.4

proof of payment of customs duties and/or ad vaforem duties as
provided by the Centractor's clearing agént 1o the South African
Revenase Service; aad

cusloms clearance documentation for each consignment of
Gomponents impartad to South Africa, conlaining a bili of entry
and customs ralease notificalion, transporiation dogumentation {an
airway bilf or bilt of lading), a commercial invoice, a packing list,
clearing instructions and customs workshests.

8.123 The Contractor shall use afl reasonable endeavours and coaparate with
the Cornpany and any applicable Relevant Authority to lawfully minimise
customs duties and ad valforem dulies included in the Contract Price for
each Locomotlive, including but withowt limiting the generality of the
foregoing, by taking the following steps:

8.12.3.1

B12372

8.12.3.3

8.12.34

before any Comporents are imported fo South Africa, the
Contractor must prepare and deliver o the Company a
schedule which ideatifies all Components {which shall include the
full description of such Compenents and their appropriate tantf
headings) thal may be subject to customs duties, so as fo enable
the Company to verify such tarilf headings and the Contractor's
polential customs duty [iability In respect of those imporied
Components, This caloulation will identify imporied Components
which can be cleared under an applicable industrial rebate facility
available under the Customs Act and imoonted Componeants which
will be subject to customs duties;

the Contractor shall ensure, prior o the first imporiation of
GComgonents to South Alrica, thal § complies with ali applicable
registration and licensing requirements under the Customs Act and
related legislation in order to benefit {o the fulles! extent possible
from the applicable industdal rebate facilily, rebate items and/or
alternative customs duty rebale or savings mechanisms available;

in complying with Clause 8.12.3.2 (but without limiting its
generality}, the Confractor shall use Rebate ltem 31712 (as
defired in the Cusioms Act) which is the full rebate of customs
duties of goods imported under tarilf heading 84.81 and 85.00 of
schedule 1 of the Customs Act used in the manufacture of railway
and tramway locomotives, rolling stock and parls thereof, The
Contractor will utilise the facility store licensed by the South African
Revenue Service (the Rebale Store);

ihe Contractor shall comply with all information disclosure, filing
and record-keeping requiraments under the Customs Act and
related legislation in order {o benefit to the fullest extent possible
fram the applicable industrial rebate facilily, rebate items andior
allernative customs duty rebate or savings machanisms available,
in particular, but withoul limiting the generalily of this Clause
8.12.3.4, the Contracior shall:
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8.12.3.4.1 at ts cosl, register, license and set up the Rsbale Store with
the South African Revenue Service Carmiraliar of Chistame
and Excise {the Controlier);
B12342 record the receipls and disposals of goods in the rebate
register,
812343 ensure that the rebate register is up lo date;
8.123.44 advise the Controller of any changes relating to the Rebate
Store;
812345 retain and maintain physicatl documeniation relating 1o the
goods entered under rebate of customs duly; and
B.12.34.6 comgly, in all respects, with the Customs Act, the Ruies to
the Cusloms Act and Rebate ltem 317,12,
8124 H the amount of the Contract Price for sach Locomotive which
represents the Conlraclor's provision for these charges (as referred to in
Clause 8.12.1.1) excesds the amounis of cusloms duties and ad
valorem duties actually incurred by the Contractor (ag velerred to in
Clause 8,12.1.2), the Contract Price for sach Locomotive shall be
reduced by an amoun! equal to 75% (seventy five paer cent) of the
difference.
8125 The Company shall not be fiabie to reimbwse {o the Contractor (by
inclusion In the Contract Price for each Locomotive or otherwise) any
customs duties or ad valorem duties incurred by the GContracior as a
result of &ny nagligent act or omission by the Contractor or any failure by
tha Contraclor to comply with this Clavuse 8,12).
8,13 Guarantes, Security and Financial Assurance
The Coalractor will provide the Company with the duly execuled and effective
originals of the following documents, as reguired under Clause 2.2
(Commencement):
8.13.1 the Parent Guarantee;
8.13.2 the Advance Payment Bond; and
8133 the SO Bond
g8.14 Export Credit Agency Supported Finance
8.141 In order to finance its payment obligations under this Agreement, the
Company may raise debt tunding {an ECA Facility) irom one or more
Lenders, with the benelit of exporl credit agency (ECA) credit support.
8142 The Contractor undertakes:
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a.14.29

g.i4.22

8.14.3

8.14.4

B.14.4.1

8.144.2

815

to provide {2nd’o” cause the Guarantor 1o provide, as applicable)
to the Company and the Lendars that may parlicipate in the ECA
Facility all such assistance as is generally required 1o provide for
the purposes of obiaining ECA support;

nol to do or {as supplisr of the relevant eligible gouds or services)
omil to do snything, which may adversely affecl the Company's
prospecis of gualifying for or, once abtained, maintaining ECA
credit suppar.

All cast, expenses, charges and liabiifies incurred by the Company in
establishing an ECA Facilily ghall be for its own account.

Notwithstanding the provisions of ihis Clause 8.13, # any Milastone
Payment payable under this Agresment becomes due for payment
before finance under an ECA Faciliy is commitied and available to be
drawn to fund thal payment:

the Company's abligation to discharge that Milestong Payment on
its due date shall not be affecied; and

the Company may fund any such Miestone Paymen! kom
whatever avallable sources it may select.

Unilawful claims

If the Company unlawiully or fraudulently makes 5 demand under a Bond or
submits & claim under a Bond bafare the expiry of any applicable remedy
period undet this Agteement or any relevant Project Decument, the Company
shalt be tiabls for and shall pay to the Contractor all proven out of nocket costs
and expensas ingurred by the Contractor as a ditect result of such unlawiui,
fraudutent or pramature claim. This Clause & without prejudice 19 any ather
rights or remadias the Cantractor may have intaw in such circumstances.

g Delayed and Eerly Delivery

8.1 Delayed Delivery

2.1.1 i the Acceptance of a Locomotlive occurs afer its Schedulad
Acceptance Date {a Delay), the Contracior shall {subject to Glause 8.2
{Delay Penaity Gap), pay 3 Delay Penalty to the Company in respect of
that Delayed Locomaotive at the Applicable Rate.

912 Delay Penallies shall be calewlated and acerue at the Applcable Rale of
the Contract Price per Delayed Locomative per month (with proportional
adjusimenis for any parlial month), on 2 daydo-day basis from the
applicable Delayed Logomotive Penalty Date untit {and inclusive of):

9.1.2.1 the Acceptance Date of that Detayed Locomaotive; ar il earlier

gt1.22 this Agreemant being terminated puwrsuant lo Clayse 21 1.5

{Contractor Dufault.
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g.2 Detay Penally Cap
In refation l all Lovomulives comprised in any Batch, the maximum amount of
the Contractor's liability 1o pay Delay Penalties undar this Clause § (Delayed
and Early Delivery) shall not exceed 10.00 (en} per cent of the Batch Value
{Delay Penaity Cap).

8.3 Early Delivery
If the Acceptance of a Locomotive occurs prior to its Scheduled Acceptance
Date (an Advanced Delivery), any Delay Penally which accrues in respsct of
anather Locomotive which is a Delayed {ocomotive shall be reduced by an
amount {the Delay Penalty Credit) equal to the Applicable Rafe, calculated
tfrom the firsl day following the Acceplance Date for such Locomotive uniil
(and inclusive of) the Scheduled Acceptance Date.

9.4 Rate of Delay Penalties and Delay Penaily Credits
Delay Penalties or Delay Penalty Credits (2s applicable) shall acerug at the
foflowing Applicable Rates:

9.4.1 for the first 30 (thirly) days of any Delay or Advance Delivery, a rate of
0.5 {one haif} per cent in accordance with Clause 9.1.2;

842 for any period of Delay or Advance Delivery greater than 30 days but
less than or equal to 60 days, a rate of 1 {one} per cent In accordance
with Clause 9.1.2;

9.4.3 for any period ol Delay or Advance Delivery grealer than 60 days but
less than or gqual to 90 days, a rate of 1.5 (one and a hall) per cent in
accordange with Clause 8.1.2; and

9.4.4 for any period of Delay or Advance Delivery greater than 80 days, a rale
of 2 {two) per cenl in accordance with Clause 9.1.2.

9.5 Delay Penally Offsel

9.5.1 Delay Penalties which accrue during a Delay Penalty Period shall be
reducad by Detay Penalty Credits which arlse during that period The
amount by which:

9.5.11 the tolal amount of Delay Penalties which accrue during a Delay
Panalty Period exceeds ths tolal amount of Delay Penalty Credits
which arise during that period, shali constitite a debt due by the
Contractor to the Company and shall be payable in asccordance
with Ciause 9.7 balow; and

9.8.1.2 the total amoun! of Dglay Penally Credits which arise during a
Delay Penalty Period exceeds the total amount of Delay Penalties
which acorue during that period {and, if no Delay Penalties accrue
during a Delay Ponally Period, the amount of all Delay Penalty
Credits which would have arisen but for that fact), shall be carried
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852

forward 1o the naxt or any subsequent Delay Penaity Period and
reduce any Delay Penalties which may accrue during that period

The Gompany shalt not be liable to make any payment to the Gontractor
in respect of any Delay Penally Credits which may arise during the term
of this Agresment,

8.6 Deiay Penalty Cerlificate

9.8.1

9.6.2

it any Delay Penalty or Delay Penafly Credit arises during a Delay
Penaity Period, the Enginesr shall issue a Delay Penaity Certificate on
the last day of thal Delay Penalty Period, indicating (a) the Delay
Penalties which have accrued during thal period; {b) the Delay Panally
Credils which have arisen during that period; (¢} the net amount, # any,
of Delay Penalties payable by the Gontractor for that Delay Penally
Periog; and (d) the nel' amount, if any, of Defay Penalty Crediis that are
to be carried forward o the next Dalay Penally Periad.

A Delay Penalty Cedificate shall be prima facle proof of the matters to
which it relates.

8.7 Paymeani of Delay Penaities

8.7 1

g.7.2

The Contractor shall pay the Delay Penaitles indicated in the Delay
Penalty Certificate within 10 (ten} Business Days of the Company
issuing a Tax Invoice to the Contractor for the amount Set out in thal
cetificate, M, lollowing a Delay Penalty Perind, the Company doss not
igsue a Tax invoice 1o the Conlracter for Delay Penalties accorued during
that period, these Delay Penalties (if any) or Delay Penalty Credits {if
any} shall be carried forward fo and applied in the next or any
subseguent Delay Penally Period.

The Delay Penalties set forth in this Clause 8 are siated exclusive of
YAT. Any VAT payable on Delay Penalties will be for the accouni of the
Conlractor, |f any Delay Penallies become payable to the Company, i
must issue a Tax Invoice to the Contractor in respec! of those Delay
Penailies plus VAT al the applicable rale.

9.8 Exclusive Remedy

Without prejudice o the Company’s right and remedies under this Agreement
or at faw (inciuding its right 1o terminate this Agreement under Clause 21.1.5
{Breach and Termination)), if the Acceptance of a Locomotive acours on a
date lafer than its Scheduled Acceptance Date, then, the Contraclor's only
obligation and the Company’s only remedy in respect of any clgims arising as
a result of that delay shall be Detay Penalties.

9.9 Polential Grounds for Exiension

8.8

if ihe Master Programme is, or is reasonably likely to be, delayed by any
of the ioliowing {each a Delay Event):
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9.9.1.1 a disturbance to the progress of the Works for which the Company
is directly responsible or which is directly attributable o a breach
Ly the Company of its obligations under this Agrssment and which
{in eithar case) has an adverse effact on the Conlractor's ability to
perform its obligations: or

8.8.1.2 & Specific Change in Law which adversely afiacls the fimely
performance of the Contractor's obligations under this Agreement
or the olher Project Documents 10 which il is a parly, other than
any Bpeciiic Change In Law which wouid not have had 10 be
cornplied with if the Master Programme had not been delayed as a
resuit of the Contractor failing to perform any of iis obligations
under this Agreement; or

8.9.1.3 the occurrence of a Force Majeure Event preventing pedormance
of the Contractor's cbligations under the Projze! Documenis: or

9914 a Delay in Accaplance of any Locomotive caused by the operation
of Clause 7.2.7 (Acceptance), other than (o the exien atiributable
to the Company having issued a Relection Nolice in respect of a
Locomotive in accordance with Clause 7.4 {Rejection Nolice) or to
the occurrence of any event contemplated in Clause 7.3
{Derogation from requirement to issue an Acceplance Cerlificale)
in respect of a Locomotive,

then the Enginesr shall determine in accordance with Clause 8,16
{Grant and Notice of Extension) whether the Cantractor is entitled 10 an
extension of any Scheduled Handover Dale or any Scheduled
Acceptance Date (as applicable).

992 i any event afising under Clause 9.8.1.1 causes the cosis io the
Contracior of gompleting its obligations 10 be incraased, such increase
shait be treated as a Contractor Proposed Variation (as defined in Pant 7
{Variations) of Soneduie 3 (Agreemeni Management)) and the amoun! of

such increase (it any) shall be determined in accordance with the
Variglion Process.

9.10 Notice of Delay Events

The Contracior shall give writlen notice {except in cases of emergancy where
oral notice shall suffice, provided that such notice shali be confirmed in writing
as soon as practicable thereafter) to the Ergineer {substantially in the form of
Pra Forma 7 of Schedule 8 {Pro Formas)).

9.10.1 of the occurrence and detalls in respect of the Delay Event,

8.10.2 as soon as the Contracior can reasonably foreses such a Delay Event
oCourring.
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9,11 Hecording af Claims

On receipt of any notice undar Glause 9.10 (Nolice of Delay Events}, the
Engineer shall allocate a unique number o the clalm (which he shall notily to
the Contractor) and he shall also maintaln a sequentially numbered register of
all claims made, and extenslons of time granted, under this Clauss 9.11. All
subsequent correspondence between the Parties in relation to any claim
made, or exlension of time granted, under this Clause 9.11 shall bear the
rolevant allocated number.

812 Timing of Clalms

Any nolice given under Clause 8.10, shall not be given later than 5 (iive)
Business Days aiter the Contractor becomes aware of the occurrence of such

Deday Event.
. 9.13 Mitigation of Delay
O Any right of the Contractor o pursue a claim for an extension of time in

respec! of the effects of a Delay Event shall bs conditional on the Contractor
using and continulng to usa all reasonable endeavours to avoid or raduce the
effects or likely effecls of a2 Delay Event.

9.14 Particulars of Claims

0.14.1 As soon as practicable, but, in any event {subject to Clause 9.14.2),
within 30 Business Days after the dale by which notice is required lo be
given under Clause 9.12 {Timing of Claims), the Contractor shall submit
further written notice to the Engineer {substantially in the form of Pro
Forma & of Schedule 8 (Pro Formas).

9.14.2 If the Defay Event ends during such 30 Business Day period, the
Contractor shall submil such particitars of claim within 10 Business

. Days after the date on which the Dalay Event ends.
O 9.18 Exclusion for Contractor Breach or Pre-Signing Events
9.15.1 The Contractor shall not be entitled to an extension of time if and to the

extent tha the Delay Event Is directly attributable to any breach by the
Contractor of ts obligations under the Project Documents or any related
agreemeants or any act or omission of any supplier 10 or Sub-Contracior
in connection with the Project Documents or any related agreement.

9.15.2 The Contractor acknowledges that the reference to a Delay Event is a
reference to such event or circumstance occurring after the Effective
Date.

2.16 Granl and Notice of Extension

It the Engineer considers that the Contractor Is falrly entitled to an extension of
time 1o any Scheduled Handover Date or Scheduled Acceptance Dale then,
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9.16.1

9162

9.17

9.18

9.1¢

within 10 Business Days, or such further time as may be reasonable in the
gircumstances, sfier

raceipt of & nolice under Clausea 9.10 {Notice of Delay Events); or

where an gvenl has a continuing ellect or where the Engineer
anticipates a significant delay before the actual effect of a Delay Event
becomes asceriainable and the Engineer considers that an interim
extension of ime should be granted, receipt of such particulars as, in the
Engineer's opinion, are sulficier for him to determine whether the
Contraclor s Fairly entifled 10 such an extension of lime,

the Engineer shall determine, grani and notify 1o the Contracter thal exiension
by written nolice and any such extension shall amend the Master Programma
and the relevant Scheduled Handover Date andlor the Scheduled Acceplance
Dale (as applicable).

Notice nf Rejection of Claim

If the Engineer decides thal the Conlraclor is not entitied Lo an extension of
time, the Engineer shalt nolily e Contracior accordingly as soon as
reasanably practicable in writing and ¥ the Conlractor dispules such degision,

ihe parties shail deal with such Dispute in 2ccordance with Clause 26 (Dispute
Resolulion).

Excluslon of Consequential Effect

Any extension of lime given by the Enginzer under this Clause 9 1o a
Scheduled Handover Dale or a 8cheduled Acceptance Date shall not of itself
entille the Contractor o an extension to any other Scheduled Handovsr Dale
ar Scheduled Handover Dale or any other period. The Contractor must make
a claim under this Clause 9 for an exlension of time 1o each Schaduled
Handover Date or Schetuled Acceptance Date (as applicable) to which |
considers it is, or may become, entitled under tivs Clause 8. Nothing in this
Clause @ shall prevent the Engineer, once he has given an extension under
this Clause 2.16 {Granl and Notice ol Exiension) lo a Scheduled Handover
Dale or Schaduled Acceptance Date, from including within thal extension (in
his absolule discretion) an extension 1o any other Scheduled Handover Date
or Scheduled Acceplance Date, in which case any notice given under
Clause 3.16 (Grant and Notice of Extension) will refiect this.

Futl Safisfaction

Any axtension of time granted by the Engineer to the Contractor and any
compensalion paid by the Company 1o the Confraclor pursuant fo Clause
2.9.2, shall be in full compensaiion and salisfaction for any loss sustained or
suslainable by the Contractor in respect of any matier or thing in connection
with which that extsnsion is granted.
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9.20

a.21

922

9.22.1

8,222

9223

9.22.4

9.22.5

Engineer’s Additional Disctetion

The Engineer may grani an extension of time al any time, whether prospective
ar retrospactive, whether interim or In full, and whether er not the Cantractor
has made any claim for an extension of timg end the Engineer shall not be
bound by or limited to the grounds (if any) set out In the Contractor's clalm.

Scope

Tha Confractor may not make a claim for an extenslan of time undar this
Clause 9 in circumstances where the occurrence of a Delay Evenl has
resulted in the Contractor or the Englneer Issuing a Notice of Variation under
Part7 (Variations), of Schadule 3 (Agreement Management). In those
circumstances, any claim for an extension of fime shall be made, and any
extension of time shall be granted, in accordance with the procedure set out in
that paragraph.

Polentlal Grounds for Company Extenslon

The - Company may, from time lo fime, by written notice to the
Contractor, very the Master Programme by extending the Scheduled
Handover Date and Scheduled Acceptance Date for any Locomotive
{each a Deferred Locomotive) or the Delivery of any Spare, Tool or
item of Test Equipment in accordance with this Clause 9.22 (each
extension, a Deferral).

It the Company is considering a Deferral, at least two months prior to the
Exercise Date the Company may issue a notice to the Contractor
informing the Contractor that it Is considering invoking this Clause 9.22
(a Provisionat Deferral Notlee), such notice stating the potential
number of Deferred Locomotives, the Storage Period {as defined below)
belng consideted and requesting the Contractor to provide & written
quolation for the indicative Storage Costs and any proposals in relation
1o the focation and site of the Storage Facility. The Company shall assist
and co-operate with the Contractor in Identifying sultable Storage Facility
oplions,

The Contractor shall provide such quolation (accompanied by
reasonably detalled supporting evidence) to the Company as soon as
practicable but in any event not tater than one month prier to the relevant
Exarclse Dats. The quotation shall include, to the extent applicable, the
indicative financing costs referred to in paragraph (v} beiow of the
detinition of “Starage Costs”, quoted by the relevant lenders.

Having regard fo such quotation, if the Comparty elects to implemant a
Peferral under and In accordancs with this Clause §.22, the Company
shall notify the Contractor In writing of such Deferral (a Deferral Notice)
on or befere the Exerclse Date applicable to the relevant Delivery Year.

Where a Deferral Notice Is issued by the Company the following
provisions shall apply:
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8.22.51

9.22.52

92253

1.1.1.1.1

1Ltz

8.225.4

9.22.8

g.227

9.22.8

the Deferral Notice may be issued in respect of all or any of the
Locomotives scheduled for Mandover and Accentance in thal
Delvery Year,

the Deferral Notice shall state the number and identify (by sarial
niumber of available) of the Deferred Locomotives and the pariod
ol extension applicable to each such Delerred L.ocomotive {such
pericd belng no more than Maximum Storage Period;

noiwithstanding such Defewal Notice ., the Contractor shall
continue the manufaciure and production of the Delsered
Locometives in accordance with this Agreement, excepl that:

any Deferred Locomotive which receives a Commissioning
Ceriificalte  shall not be presented for Handover in
accordange with Clause 7.1 (Locomolive Handaver); and

the Company shali nol be required to carry oul the
Acceptance Tests in respect of that Deferrad Locomotive or
be obliged 1o Accept thal Deferred Locomaotive, in each case,
under and in acocordance with Clause 7.2 (Acceptance);

the Contractor shall piace each Dsferred Locomotive which
becomes a Commissioned Locomotive into slorage in the Storage
Facility and shall store and malntain each such Deferred
Locomotive in accordance with the Storage Conditions uniil the
Scheduled Handover Date (as set out In the Deferral Nolice )
applicable to that Deferred Locomotive.

The Conlractor shall during the Storage Perind {and for 2 maximum
period of one month therealier} inveice the Company at the end of each
such month for the Storage Cosls and the Company shall pay such
invoicad Storage Costs in accordance with the payment terms sel out in
this Agreement.

The Contractor will be rasponsible for all risk of less, theft, or damage lo
any Delerred Locomolive whilst in slorage and all such risk in and to the
Deferrad Locomotives shall pass to the Company on Handover of that
Deferred Locomotive.

Upon expiry of the Storage Period in respect of each Deferred
Logomotive, the Contractor shall se-Commission that Deferred
Locomotive such that a Commissioning Cerlificate may bs issued for
thal Deferred Locomative In accordance with Clause Errorl Reference
source nol found. (Handover and Acceptance). Thereaiter and upon
Handover of thal Deferred Locomotive to the Company, the Company
shall conduct the Acceptance Tests and otherwise foliow the processes
sef out in Clause Error! Reference source nol found. (Handover and
Acceplance) in respect of that Deferred Locometive).The Contracior
shall transfer tile to each Deferred Locomotive to the Company in
accordance with Clause B.2 {Title Transfer).
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9.229

9.22.10

g.22.11

9.22.12

9.22.13

8.22.13.1

9.22.13.2

9.22.13.3

922134

9.22.13.5

Payment by the Company of the Storage Cosls constilite the enlire
fiability of the Company in respect of any claims by the Contraclos
1efating 1o the storage arrengements referred to in this Clause 9.22,

The Company may sharten or extend the Storage Period, pravided, in
the case of an extension, such period of extension does no! excesd the
Maximum Storage Period.

I, pursuant ta Clause 5.22.10, the Cornpany is considering a variation of
any existing Storage Perind, the Company may notify the Contractor in
writing thereol, such notice staling the potential new Storage Period
being considered and requesting the Conlraclor to provide a writlen
quoiation for the indicalive Storage Period Adjusimen! Costs, Having
regard 1o such quotation, if the Company elects to adjust such Storage
Period under and [p accordance with this Clause 9.22, the Company
shail nolify the Contractor in thereo! stating the revised Siorage Period
and such Storage Period shall be deemed to be adjusted accordingly.

The Contraclor may issue a Tax Invoice for the one-off Slorage Period
Adjustment Costs and the Company shall pay such invoiced Storage
Period Adjustment Costs in accordance with the payment terms set out
in this Agreement. Any ongoing Storage Period Adjustiment Costs shal!
be involced and paid in accordance with the provisions of this Clause
9.22 applicable o the payment of the Sterage Gosls,

The Gontractor shall not be liable for any Storage Costs or any increase
in such Storage Costs incurred or sullered by the Contracior 1o the
gxtent cavsed by or atiributable {o:

a breach by the Contractor of any of #ts obligations undar this
Clause 9.22 or any other provision of this Agreement or other
Project Bocument;

the failure by the Contractor, any Affiliate of the Contractor or any
Sub-Contractor to comply with any Legal Requirement or
Necessary Consent {or any limits imposed by such Lepal
Feguirement or Necessary Consent);

the negligence, fraud or willful misconduct of the Contractor, any
-Affiiate of the Contractor or any Sub-Contractor;

in the case of the insurances in respect of the Delerred
Locomotives or the Storage Facility, any increase in the insurance
premia payable by the Contractor in respect of such Insurances as
a result of any failure to comply with such insurance policles, or
any act or omission by the Conlractor, any Affiliate of the
Coniractor or any Sub-Contractor which brings any paricular
insured Hability within the scope of an exclusion or exception; or

in the case of the financing costs referred to in sub-paragraph {vi)
of the definition of “Siorage Costs” any breach by ine Conlracior of
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any of ils obligations undet or in connection with such financing
arrangements.

For the purposes of this Clause 8,22

Exercige Date means in relation to 2 Delivery Year, six months prior to
the beginning of each such Delivery Year,

Hedging Costs means, withoul duplication or penally, alt diret! costs and
losses incurred by the Contractor {as cerified by the auditors of the
Contractor if required by the Company) as a result of maintaining any
currency hedging instrument for the duralion of the storage period or,
where such hedging instrument has a maturity date which ocours prior to
the expiry of the starage period, any direct costs and lossas incurred by
Gontractor as a result of extending or rolling such hedging instrument in
order {0 hadge its currency risks for the remaining slorage period.

Hedging Galng means all net profits earngd by the Contractor (as
certitied by the auditors of the Conlractor, i required by the Company)
pursuarl to terminating, closing-out, maintaining, extending or rolling any
curtancy hedging insitumen antered inlo by the Contractar in order to
hedge its currency risks during the storage period.

Maximum Storage Period means, in relalion 1o sach Daierred
Locomative, a period of 12 months, from the Scheguled Handover Date
applicable to that Deferred Locomative.

Re-Commissioning Costs in respect of a Deterred Locomotive, means
the costs incurred by the Contractor in re-Commissioning that Deferred
Locomotive, provided that (i) such costs shall nol be more than the cosls
incurred by the Contracior in carrying out the Commissioning of any
Locomolive which is not a Deferred Locomolive and {ii) shall costs shalt
nol inglude the costs of any repairs or remedial work 1o thal Deferred
Locomotive required as a result of the Condractors failure to store such
Deferred Locomotive in accordance with the Storage Conditions;

Storage Conditions means the conditions of storage and the required
maimenance aclivilies in respect of the Delerred Locomotives {0 be
agreed between the Parlies and documented in a separate slorage
agreement {o be entered inlo between the Parties as soon as practicable

but in any evenl not later than 180 (one hundred and eighty) days after
the Effective Date.

Storage Costs comprise, in respect of each Deferred Locomotive, the
aggregate amount of all direcl, proven costs and expenses reasonably

incurred by the Confraclor in respact of each such Deferred Locomotive
&5

ihe Contractor shall cenify {accompanied by reasonably detailed
supporting evidence) that the Contractor has incurred as 2 result of
the storage arrangements referred to in this Clause 9.22; and
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1,112

1.1.1.21

11122

1.1.1.23

1.11.24

1.1.1.25

t.11.28

1.1.1.27

1.1.9.2.8

t.11.29

1.11.230

fali info any one or more of the foliowing categaries of costs and
EXPENSES:

one-offl cosis of preparing that Deferred Locomotive for
siorage;

ihe agreed monthly storage costs incutred by the Contactor
in respect of the Btorage Faciity (including, withoul
fimitation, all Insurance premiums and securily expenses);

in respect of each Deferred Locomotive, interest (al the
Prime Rate) on the Acceptance instalimant for that Deferred
Locomotive which the Conlraclor would have received for
the period from the date on which the Corttractor would have
received such Acceplance Instaliment, but for the deferal of
the Acceptance of thal Deferred Locomotive under this
Clause 9.22, to the dale of aclual Acceptance of that
Deferred Locomotive Acceptance:

Hedging Costs, less any Hedging Gains;
Re-Commissioning Costs;

any financing cosis and charges incurred by the Cantracior
in funding the on-ongoing manufaciure of Locomolives as a
result of the deferral of the Deferred Locomotives In
accordance with this Clause 9.22;

the costs and expensss ingurred by the Contracior in having
to extend the warranties provided to it by the Sub-
Contractors of the Contractor in relation {o the Deferred
Locomotives;

any cosis and expenses incurred by the Conwacior in
carrying out any maintanance activities contemplated in the
definition of "Storage Condilions™ atiove;

any Storage Pericd Adjusimeny Costs;

the cosis and expenses incurred by the Contraclor in
obtaining and preparing the written guotations referred to in
this Clause 8.22 (which shall be payable by the Company
irrespective of whether or not the Company elects to invoke
Ihis Clause 8.22 in respect of such quolation).

Storage Facllity means one of more appropriate facifities to be identified
by the Parties for the purpase oi storing the Deterred Locomotives in
accordance with this Clause 9.22,

Storage Period means the period referred to in Clause 9.22.5.2, as
adjusted pursuant 1o Clause §.22.11,
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1.1%.21

1.1.1.22

Storage Period Adjustrment Costs means, as a direc! resuli of any
shortening or extension of the then applicable Storage Parind:

any and ell cosls, expanses, prapayment penalties, break
costs and other amounis of a similar nature suffered or
incurred by the Conlractor under the finanging arrangements
contemplatad in sub-paragraph {vi) of the definition of
"Storage Cosis”; and

{withoui double counting) any of the costs and expenses
referred fo in sub-paragraphs (i}, (i), (v}, (vi), {vif) and {viii)
of the definition of "Storage Costs”.

10. Warranty Begime

101

10.1.1

10.1.2

10.1.8

10.1.4

10.2

10.2.1

General

Subject to Clause 10.1.2, the provisions of this Clause 10 shall apply
without prejudice 1o or dercgation from and in addition to the other rights
of the Company under the Proiect Documents,

The wamanties sel owl in Clauses 10.2 and 10.3 are, to the extent
permilted by applicable law, exclusive and are in fisu of all other
warranties and guarantees in relation to Defects or Fiee! Defects,
whether wrillen, oral, impfied or statulory. To the exten! permitied by
applicable law, no implied or statutory warranly of marchantability or
finess for a particular purpase applies.

The warranties set out in Clavses 10.2 and 10.3 shall nol apply to work
carried out by {i} the Company, or {if} & third parly pursuas 1o
Clause 12.11 (Failure to carry out work) oc Clause 12.12 {Urgent
Remadial work} or paragraphs 2.5 or 3.5 of Parl 7 {Variations), Scheduls
3 {Agreement Managemenl] and the Contractor has not directed or
supervised the work implementing the Required Variation or, as the case
may be, the Company Proposed Varigtion.

i, at any time during an applicable Warranly Period, the Company
discovers a Defeci or, during the Fleet Defect Protection Period, it
diseovers a Potential Flsel Defect or Fleset Defect, in a Locomotive or
Component, the Company shall noldy the Contractor as soon s it is
reasonably in a position to do so, of the existence and nature of such
and shall adhere fo the Contracior's reasonable advice, if any, on how to
mitigate any adverse effect on the Locomotive or other Components
ansing from such Detect.

Defects

The provisions of this Clause 10.2 shall apply in relation to any Detect
which arises, occurs or becomes apparent at any time during the
applicable Warranty Period,
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102.2

10.2.3

10.3

10.3.1

10.3.1.1

10.3.4.2
10.3.1.3

10.3.2

10.3.2.1

10.3.2.2

10.3.2.3

10.3.3

10.3.4

The Contraclor shal, without undue detay having regard to the nature of
the work required and the impact of the delay to the Company's
operational requirements and, in any event, within 20 Business Days of
written notice thereof, at its own cest, execute or, If agreed by the
Parties, procure the execution (at no cost fo the Company) of all
Rectification Work to ensure thal the relevant Defect no longer exists or,
if not reasonably possible to do so within such 20 Business Day period,
provide a Rectification plan for that Defect and, thereatter, difigently
execute such plan in accardancs with its tarms.

After the Defect is Rectified there shall commence In respect of the
relevant Component a further Warranty Period of. a duration of 24
(twenty four) months (or, where such Component Is a Spars, 18
{elghtesan) months) during which the provisions of this Clause 10.2 shall
apply mutatis mutandis.

Post Warranly Perlod Defects

The provisions of this Clause 10.3 shall apply in relation to any Defect
(except any Defect which is a Fleet Defect, regulated under Clauses
10.4 (Fleet Defecls) and Potentlat Fleet Delfect regulated under 10,5
(Potential Flaet Defects)) which:

arises, oceurs or becomes apparent in a major assembly or control
system;

which Is noy readily Identifiable by the Company; and
arises at any time after the applicable Warranty Peripd.

The Contactor shali, If required by the Company in writing, investigate,
search and conduct 2 thorough fault finding exercise 1o idenlify the
Defect and the cause of such Defect end as soon as practicable, provide
direclion and advice in relation to the Reclification of such Defect
including:

to recommend a revision o the prevertative Maintenance Pian ta
ensure the risk of the re-oceurrence of such Detlact Is nulified;

if required by the Company, a Reclilication plan (including any
necessary design change); and

a market relaled quote for repairing the Defact.

if the Rectification pfan {lo the exten! requested) and quote is accepted
by the Cempany, the Contractor shall commence the Reclification Warks
at a mutually agreeable time and place,

The Company may, sfter recelving the Ractification plan and the
Contractor's quatation under Clause 10.3 procure Rectilication of tha
Detect, provided that the Company shall maintain the Raclification plan
as confidential and not disclose it to any other contractor who may
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10.4

10.4.4

10.4.2

1043

1044

10441

10442

10.4.43

10.4.4.3.1

10.4.4.9.2

undenake any Reciification {unless otherwvise agreed by the Coniracior
in writing).

Fleet Defstis

The provisions of this Clause 10.4 shall apply in relation to any Flest
Detect In & particutar Batch which arises, oocurs or becomes apparent al
any tima during tha Fleet Defect Protection Pariod apniicable to that
Batch. The Company shall promplly notily the Contractor if il bacormes
aware of any such Defect.

Prior to the classification of any Defsct as a Flest Delect, the Contractor
shali ba given the opportunily to take pant in the analysis of such Defect,

If the Parlies agree thal a Defect constiites a Fleel Defect, the
Contfractor shall propose a Rectificalion plan (which will include a
thorough fault finding analysis to ascertain the cause of any Fleel
Defect) to the Company within 10 Business Days of the date of raceipt of
the notice referred 1o in Clause 10.4.1, and the Parties shall negotiate in
goot! jaith and agree such Rectifisation plan within 30 (thiny) Business
Days of #is submission io the Company.

if the Parties sgree on the Heclification plan, the Conlracier shall
implement and adhere to its provisions and the following shall apply:

the Contractor shall, at its own cost, execute or, if agreed by the
Partigs, procure the execution (at no cost to the Company) of the
Rectiication Works 1o ensure that the risk of the occurrence of the
relevant Fleet Defect is nullified {including, in the case of Spares,
Rectifying such Spares or replacing them with new Spares) and
that such Fleat Defect is not present in all Accepled Locomotives,
alt Accepted Gomponents and all Locomolives andfor Components
to be Delivered under this Agreemsni, all such works {0 be
compleled in accordance with the Rectification plan;

it any Component is Rectified under this Ciause 10.4 during the
infliai Warranty Period applicable to thal Component, a Defect
warranly with a period of 30 (hirly) monihs (or, where such
Component is 2 Spare, 18 (eighteen) months) commencing on the
completion of such Reclification shall aulomaltically arise in refation
o such Compananl and bind the Contraclor 1o which all the
provisions (including as to further warranty periods) of Clause 10,2
{Defects) shalt apply mutatis mutandls; and

iurther Locomatives will be Accepted in accordance with Clause
7.2 {Acceptance), provided that:

the octher requirements sef out in Clause 7.2.8 arg satisfied:

the Campany is satisfiad that the Conlractor is implementing
the Reclification plan in accordance with its terms; and
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104.4.3.3 the Contractor has demonsteated to the Company that the
Flest Defect has been successiully efiminated from at feast
vne Accepled Locomolive affecied by such Flest Dafect.
1045 i, Toliowing expiry of the Warranly Period for 2 Locomotive In a Batch or
Component of such Locomative, any Defecl or other failure of that
Locomotive or Component arises, occurs or becomes apparent which,
during the Fleet Defect Protection Period applicable to that Locomotive,
Is later classified as a Flest Defect, the Contracior will reimburse the
Company for all reasonable expenses incurred by it to Rectify that
Defect or other fallure before it became a Fleat Detedt,
105 Potenlial Flesl Defecis
10.5.1 if a Potential Fieet Defect arises, occurs or becomes apparent at any
time during the Warranty Paericd for 2 Locomotive in a Batch or
Comgonent of such Locomotive, the Company shall promplly notify the
Coniracior of such Defect.
$10.5.2 Prior 1o the classification of any Defect as & Potential Fleet Defect, the
Conitractor shall be given the opporunity to take parl in the analysis of
such Defect.
10.5.3 if the Parties agree thal a Defect conslilutes a Potential Fiest Defect, the
Conltrzctor shall promptly:
146.5.3.1 investigale, search, and conduct a thorough fault finding exercise
to asceriain the cause of such Potential Fleet Defast;
10.5.3.2 based on the sxercise refarred to in Clauss 10.5.3.1;
105.3.2.4 advise the Company whether or not the Defect concerned
should be considered a Figet Deiect;
105.3.2.2 the likelihood of such Defect becoming a Flest Defect; and
10.5.3.2.3 recommend a ravision to the prevenialive Maintenance Plan
to ensure the risk of its occurrence is nulfified; and
10533 al its own cost, execule or, if agread by the Parties, procure the
execution {8t no cost 10 the Company) of all Reatification Works
(including, in the case of Spares, Reclilying such Spares. or
replacing themn with naw Spares) {0 ensure that such Potential
Fleel Defect Is not present in Accepted Locomotives afiected by
such Polenfial Fleel Defect and al Locomolives andfor
Components o be Delivered under this Agreement.
10.5.4 Further Locomotives will be Accepled in accordance with Clause 7.2
(Aceeptance), provided thal:
10541 {he other requirements sel out in Clause 7.2.8 are satisfied; and
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10542 the Contractor has demonstrzied fo the Company that the
Potential Fleel Defecl has been successfully eliminated from at
izasl one Accepted Locometive alfected by such Fleet Defect.

10.5.5 If any Component is Rectified under Clause 10.5 during the initial
Warranty Period applicable to that Component, & Defeci warranty with a
period of 30 {thirty) months {os, where such Component is a Spare, 18
{eighteen} months) commencing on the completion of such Rectification
shall automatically aris¢ In relalion to such Componsmt and bind the
Centractor to which all the provisiens (including as to further warranty
perinds) of Clause 10.2 {Defects) shall apply mutatle mutandis,

10586 Il & Potential Fieet Defect arises, occurs or becomes apparent at any
time after the Warranty Period tor a Lacomotive or a Component, Clause
10.3 (Post Warranty Period Defects) shall apply mutatis mutands, save
. that the Contracior shat, as parl of the direction and zdvice referrec to in
Clavse 10.3.2, advise the Company whether or not the Defect
concernad should be considered a Fleet Detect and, if not, the likelihood
( of such Detect becoming a Fleet Defed!.

10.6 Disputes

i the Parties are unable 1o agree a Rectdfication plan or whather a Defact,
Fotential Fleet Delect or Fleel Defect has occurred or the duration of any
Warranty Period, the matler shall be treated as a Disputle in accordance with
Clause 26 (Dispute Resolution) save that such Dispute shail immediately be
referred to the Steering Commitiee in accordance with Clause 26.2.1.3
(Dispule Resolution) and:

10.6.1 the Conlractor shall promplly provide to the Company alt data available
v the Contractor in respect of that damage, defect, faull, faliure,
brezkage or perormance degradation f{including the diagnostic
. processes used by lhe Contractor io determine the roof cause thereof),

10.6.2 the Contractor shall attend lo the Rectification of that damage, defect,
fault, fallure, breakage or perdormance degradalion ag i i is a Delegt or
a Figet Datect;

o~

10.6.3 if the matier is determined substantally in favour of the Contractor, the
Company shall reimburse the Contractor for all costs reasonably
incurred by the Contractor in aliending lo the Rectificatipn of that
damage, defect, faull, failure, breakage or performance degradation.

10.6.4 Where a Dispute relates to whether a Fleet Defect has ocourrad, for the
avoidance of doubt, any Delay Penalties solely atiribudable 10 work
carried out to Locomotives yel to be Accepted shail continue to accrue,
provided that i such Dispute is determined in favour of the Contractor,
the Company shall repay to the Contractor an amount egua! to such
Delay Penalties together with any accrued inlerest (calculated at the
Prime Rate), for the period commenging on the date which such Delay
Penalties were received by the Company and ending on the date on
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10.7

10.7.1

107.2

10.7.2.1

10.7.22

10.7.2.3

10.7.24

10728

10.8

10.9

which the Company pays such amount to the Gontractor in terms of the
outcome of such Dispute resolution,

Contractor's Cbligations

The obligations ot the Contractor under this Clause 10 {(Warranty

Regime} shall apply to Locomotives and Components supplied by or on
behal{ of the Conlractor only.

Tha Contractor shall have no responsibiiity to the Gompany under this
Clause 10 (Warranty Regims) in respect of any elleged Defect which is
direclly attributabla to:

any Excluded Matler;

the use by the Company of spares on a Locomotive not otherwise
approved by the Conltraclor or sourced from the original equipment
manufaclurer of such spare;

the use by the Company of fubricanis, off and water sddilives on a
Locamotive no! otherwise recommended by the Contraclor,
provided that the lubricants, oil and water additives recommended
for use by the Conlractor shall ba readily available in South Africa
or that the Conlractor shall upon request by the Company
recommend suilable alternatives;

repairs by the Company lo a Lecomotive or Compongni otherwise
than in accordance with the Maintenance Plan (to the extent such
repairs are expressly covered by Maintenance Plan) and the
Statement of Work {defined in Clausp 15.3.1.2 (Rapairs)); or,

work carried out o a Locomotive ar Component by a third party
pursuant to Clauses 12.11 (Failure to Carry Out Wark) and 12.12
{Urgent Remedial Work) in each case where the Contracter has
not approved or supervised or directed such work.

Completion of Rectification Work

The Contractor shall be obliged to complete all Reclification Work In respect of
Defects (which arise, occur or become apparent during the applicable
Warranty Period) and Potenliai Flest Defects or Fleet Defects {which arise,
cceur or become apparent during the Flest Defect Protection Parisd) in
accordance with agreed Umetables and with minimum disruption to the
operation of the Locomolives regardiess of whether such work can be
completed prior to the explry of the applicable Warranty Period or Fleet Defecl
Protection Period (as appropriate),

Supply of Data

.The Contractor shall, during the Fleet Defect Protection Perlod, record,

mainiain and provide to the Company on a monthly basis or at such other
times as the Company may reasonably request, appropriale data relating to

LOCOMDTIVES SUPPLY AGREEMENT - 8s
TFA SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Code: TFRAC ~ HO - 8809



0058-0372-0001-0460

T4IR7L 2

Defects, Potential Flest Delects, Flest Defects, Faults and other fallures and
brazkages of whatever natre (including any such fature or breakage
attributable to the actions or omissians of the Company or Its employees)
suffered by any Locomotive or Component as a result of which any
Component has been or is required to be repaired or repfaced. For the
avoidance of doubt, lhe provision of data shall include, but not be limitad to,
that data that can be discovered during troubla shooling exercises conducted
by the Contracior on site while the Locomotives are at the Company's
facilities. Such data shall be treated, by the Company, with the same lavel of
care and protection gs it treats its own contidential information,

10.10 Option to Extend

The Conlractor hereby grants fo the Company an option io extend the
Warranty Period referred 1o In paragraph (2) of the definition of Wamanty
Period {the Option) on the fellowing terrns and conditions:

10.10.1 the Option shall be exercised by the Company by giving writien notice to
thal effect (ihe Option Notice) to the Conlractar not less than 30 (thirly)
days prior to the expiry of the initial Warranty Period in tespect of the
first Locomotive;

10.10.2 the Option may be exercised in respect of all the Locomotives only;

10.10.3 the Cption Notice shalt specify the period by which tha initial Warranty
Period is extended, being, at the election of the Company, a period of 12
{twelve) or 24 (twenty four) months (the Extended Warranty Perlod);

10.10.4 the same Extended Warranty Period shall apply to all the Lacomotives:

10.10.5 subject to Clause 10.10.8, the Extended Warranty Period in respect of
each Locomotive shall commence on and with effect from expiry of the
initial Warranty Perlod in tespect of that Locomotive;

$0.10.6 the aggregate cost of the Extended Warranty Perlod shal! be czlculated
in accordance with the following formula:

A=BxCxD
where;
A = the aggregate cost to the Company {in ZAR} of exercising the Option
(the Option Price)
B = the agreed cost, per year of extending the Warranty Period, namely
3% {threw per cent) of the Conlract Price per Locomotive
C = the number of years by which the Warranty Period Is extended
D= the number of Locomotives In respect of which the Exlended
Warranty Period applies
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10.40.7

10,10.8

10.10.8

10.10.9.1

10.10.92

the Option Price shall ba payable by the Company 10 the Conlractor
within 30 (thirty) days of the date of the Oplion Notice by electronic
transfer nfo 2 lozal benk avcuunl ¢f tne Conlracior nominated by the
Contractor for this purposs,

upon receipt by the Contractor of the Option Notice and the Option
Price, the Initial Warranly Period referred lo in paragraph {a) of the
definition of Warranty Period, shall be deered 10 have besn extended
by the Extended Warranly Period on the terms and conditions of this
Ciause 10.10 without the nead for any further sieps or action taken by
gither party;

the provisions of Clause 10.2 {Defects) shall apply, muiatis mutandis, 1o
the Extended Warranty Period except that:

the provisions of Clauses 10.2.3 shall nol apply to any Defect
arising in the Extended Warranty Period; and

no Extended Warranty Period in respect of any Locomotive, may
extend beyond the expiry of the Flget Defecl Protection Period.

11, Wisslon Reliability and Fleet Aveilability

11.4.1

For the purposes of this Glause 11 only, Batch means, in telation o each
Delivery Year, all of the Locomolives Accepled or scheduled to be Accepted in
accordance with the Master Programme, in that Delivery Year.

Within a reasonable pericd after Acceplance of the First Locomotive, but
belore the Fleel Performance Commencement Date for this first Batch, the
Contractor will participate with the Gompany {o eslablish the lype of data,
source of data and frequency of recording of such data, which is required to
caloulate the Mission Reltabliity and Fleal Availabitity.

The Contractor's Representalives shall participate on a daily basis in the
aciual identification, verification and recordal of the abovementioned data and
in agreemart with the Company's Representalive, of each failure that
consglilutes s Faull.

Reliability and Flest Availabilily for each Batch shall be measured over 3
(ihree) phases during the Fleel Defect Protection Period applicable 1o that
Balch as follows {except that Phase 1 shali apply 10 the tirst Batch only):

Phase 1

Phase 1 covers the Mission Reiiability testing of the first 20 {iwenty) per
cent of Lacomotives in the first Batch and will take place during the
period slarling from the Acceptance Dale of First Locomotive up o the
Acceptance Date of the last Locomotive making up such percentage.
The objectives of the Panies during Phase 1 are:
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11.4.14 to verify the suitability of the data recording procedures and
systems for the objective measurement of Mission Reliability and
to amend the procedyies and syslems as and where necessary;

11.4.1.2 io undertaks joini investigations into the causas of failures in order
to identify whether such failures originate from faulty design,
manufacturing deficiencies, faully maintenance practices andfor
operational malpractices or other causes; and

11.41.3 to undertake correstive action.

11.4.2 Phase 2

11424 Phase 2, in respect of each Balch, covers the period commencing
on the Fleet Performance Commeancement Date for that Balch up
to the date which falls 6 (six) months afler Acceptance of the last
Locomotive in that Baich,

itaz22 The oflicial recording ol the Fleet Availabilly and Mission
Aeliability in relation o a Batch shall commence at the stad of
Phase 2 for that Baich,

11423 The objective of the Parties during Phase 2 is {o improve the Fleet
Availability and Mission Reliability of the Locomolives in each
Bafch through the identification and Rectification of design
shoricomings and manutacturing errors as well as improvemant in
maintenance and operational practices.

11424 The target levels to be achieved for each Balch belore the end of
Phase 2 {for that Baich are;

11.4.2.4.1 Mission Reliabllily: 15 {fiflean) Faulls per million kilometres

travelied by the Flael (the Mission Reliability Target); and
11,4.24.2 Flesl Availability: 95% (ningly five per tenl) (the Fieet
Availability Target).
11.4.3 Delects and Fleet Defects which are identified during Phase 2, shall be
dealt with in accordance with Clause 10 (Warranly Regimes).

11.8 4 A review meeting will 1ake place al the engd of gvery mopin 102

11.4.4.1 verify the validity of the Fleet Availability and Mission Rellability
data coltected during the month,

11.4.4.2 analyse the data to determine the 5 {five) highest reliability or
avaltabilily focus Issues for such month;

11.4.4.3 classily the focus issues in relation lo operalion-related / defsctive
material / Potential Fleel Defect or other classifications and decide
upon a specific course of actions needed (by the Company or by
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11444

t1.4.4.5

11.4.4.6

11.4.5

11486

the Contractor) to eliminale the related Defects / fallures / poor
maintenance practices;

review the data supplied by the Contractor to the Company
pursuan! to Clause 10.9 (Warranly Regimes);

review the status of determined actions of the previous month's
focus issues and the results of measures applied; and

review the malntenance praclices / procedures as required fo
determine whether these are affecting Availabifity,

The Contractor undertakes that, in refation o a Baich, should the target
levels set out above for Mission Reliability and Fleet Availabllity not be
achieved at the end of Phase 2 applicable to that Balch, the Contraglor
shail continue 1o laad the investigative work as an urgent matter, with the
Ccmpany’s active support, in order to Identify the causels) of non-
achievement of the targets within 6 (s'x) months of commencing any
such investipation, including & continuation of the monthly review
meelings described in Clause 11.4.4,

In relation to each Batch, should the cause of non-achievement of the
targets for Mission Relfabllity and Fleet Availabllity be & Dafect or Flesl
Defect that Is identified prior to the expiration of the Fieet Defect
Protection Period applicable to that Batch, it will be dealt with as set out
In Clause 10 (Warranty Regime),

11.5 Phase 3

1151

11.5.2

11.6.3

11.5.4

Phase 3 for each Batch in relation to Fleet Availabilily and Mission
Reliabiity respectively, commences when, following Acceptance of 50
(fifty) per cent of the Locomotives in that Balch, the Fleet Avafability
Target and Mission Reliabllity Target (each being independent of the
other) Is achigved In respect of that Batch for the first time on a monthly
basls and ends at the data when their respactive targel levels have been
achieved in respect of that Batch on a rolling 6 (six) month basis. For
the avoidance of doubt, Phase 3 for a Balch may commence at any time
after the Acceptance of 50 (titty) per cert of the Locomotives in that
Batch and may therefore commenca while Phase 2 is st continuing.

Notwithstanding anything to the contrary herein contained, the end date
for Phase 3 in refalion to a Batch shal nol extend beyond the end of the
Fteet Defect Protection Peripd applicable to that Baich,

Al the end of Phase 3 the Contractor's obligation to lead the
investigations In respect of fafiurs 10 achieve the set targels ceases.
The obligation In terms of Defects and Fizel Defects, however, remains
In force as per Clause 10 (Warranty Regime).

If, by the end of Phase 3 relaling 1o a Batch, the Misslon Reliabllity
Target and the Fles! Availabillty Target have been achieved, the
Contraclor will have no further obligations under this Clause 11 in
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1155

11.5.5.1

115.85.2

1156

11.58.7

o

g

respect of Mission Reliability and Fieet Availabllity, except as get out in
Clause 11.4.5.

I et the end of the Flest Defecl Protection Period applicable to a Batch,
an assessmenl of the Fleet Availabiiity and {he Mission Reliabllity of the
Fleet in that Batch, as measured on & monthly basis for the & (sx)
months ended on the last day of that Fleet Defect Protection Period
shows that:

the average monthly Fleet Availabilty, as measured for thal &
month period, has fatlen below a level of 85 {eighty five) per
cent; or

the average monthly Mission Reliabiity, as measured for that 6
month period, amounted 10 20 (twenly} Faulls or more per
1,000,000 (one million) kilomelres travelfed by the Fleel in that
Bateh,

the Coniractor shall pay 10 the Company, on demand, an amounl equal
to 1.5(ne and a half) per cent of the Telal Contract Price for al
Locomotives for fafling to achieve the Fleet Avallability and simifarly 1.5
(one and a hall) per cenl of the Total Contract Price for all Locomotives
for fafling to achieve the Mission Reliability.

Receipt by the Company of the payment In Clause 11.5.5 will discharge
in ull all the obligations of the Contractor in respect of the Fleat
Avaifabifity and the Mission Reliability of the Fleet In the relevant Batch,

For the avaldance of doutt, no fallure on the pert of tha Fleet to achiave
the Misslon Reliability Target andfor the Fleet Availabllity Targel shall
constiiute a breach of this Agreement nor entitle the Company to
damagas or to claim any amouni, other than as provided In this
Clause 11,

12, Lawful and Safe Operation

121 Compliance with Laws
The Contractor shall design, manufacture, engineer, supply, test, commission,
sell, deliver and provide the Locomatives and all Training in a manner which
does not Infringe:
12.1.1 any Legal Requirements and/or Necessary Consants; or
12.1.2 any Instructions or directions properly issued by the Engineer In
accordance with this Agreement (provided compliance with such
instructions or directions will not result in an infringement of any Legal
Requirements and/or Necessary Consents),
and so as not to cause, or conyribute in any manner fo, a breach by the
Company of any obligations which it may have in refation to the foregoing.
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122 Change in Law

12.2.%

12.2.1.1

t2.2.1.2

12.2.1.3

12.2.2

12.2.21

12222

12.23

Subject to Clauss 12.2.4, on the occurrance of any Specific Change in
Law which requires the Conlractor to sarry oul Works affecting the
Locomotives (bsing any work of akieration, addition, dismantiing or
variation In the quality or function of the Lacomelives) which are not
works which tha Gontractor would otherwise (but for the pecurrence of a
Specific Change in Law) be required ta undertake to comply with its
obligations under this Agreement, then:

any Increase, in the cost 1o the Contractor of performing its
chligalions under this Agreement directly attributable o such
Specific Change in Law shall ba borne by the Company, provided
salisfactory evidsnce of such costs, properly incurred, shatt have
been provided to the Company;

any delay in the Master Programme directly attributable ta such
Specific Change in Law shall canstitute a grounds for an extension
of the Master Programme and entitls the Contracter to an
extenslon of time to comply with any Milestone delayed by Such
change In Law In accordance with Clause 9.9 (Potential Grounds
for Extension); and

any saving or reduclion in the Contract Price of each Locomotive
effected by such Specific Change In Law, shall be enjoyed by the
Company,

in each case, determined in accordance with paragraph 3 of Part 7
{Variations), Schedule 3 (Agreement Management).

On the occurrence of a Changs in Law, which is nol a Specific Change
in Law, but requires the Conlractor to cary out Works affecting the
Locomolives (being any work of alteration, addition, dismantiing or
variation In the quality or function of the Locomotives) which ars not
works which the Contractor would otherwise {but for the occurrence of
such Change in Law) be required to undertake to comply with its
obligations under this Agreement, then:

any effect on the cost to the Conlractor of performing its
obligations under this Agreement shall be burne or enjoyed solely
by the Contracter; and

any delay in the Master Programme direclly allributable to such
Specific Change in Law shall not constitute a grounds for an
exiension of the Master Programme and shal not enlitle tha
Cantracior te an extension of fime to comply with any Milestone.

Any claim tor an extension of time or any cfaim for an Increase or
decrease (as applicable) in the Total Contract Price shall be mads and
granted or rejecled (as applicable) In accordance with the procedure set
out In paragraph 3 of Part 7 (Varalions}, Schedule 3 {Agreement
Management).
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t2.24

12244

12.2.4.2

12.25

123

The Contractor shall, without prejudice 1o its general obligation to comply
with the terms of this Agreement:

use all reasonable endeavours to 1ake advantage of any positive
or beneficial effects ol any Change In Law and take all reasonable

steps to maximise any reduction in costs arising from such Change
in Law;

use sW reasonable endeavours to mitigale the negative or
detrimantal effects of any Change in law on tha performance of the
Contractor's ocbligations under this Agreement and take all
reasonable steps to minimise any increase In cosis arlsing from
such Change in Law,

The Contractor shall not he able to rely on the reliel afforded to It
pursuant to Clause 12.2.1 above to the exient that # is not abls to
perform, or has not In fact performed, its obligations under this
Agreement due ta its fallure (if any) to comply with Rs obligations under
Clause 12.2.4,

Tiile to Modifications

Ta tha extent the Contraclor undertakes any modifications or rectifizations to
any Accepled Locomotive pursuant lo the Variation Process or otherwise In

‘accordance with this Agreement, and any new, Components or modifications

12.4

125

12.81

12.5.1.1

arg installed and/or affixed to such Accepled Locomotive, the Contractor shall
transter title to such new Component or modification in accordance with
Clause 8 (Risk, Tille Transter and Payments) upon Instaliation of such news
Companent or modification tpon the Accepted Locomotive provided that to
the extent thal the Company Is required to make payment for such
modification or Rectification under the terms of the Variation Order, it has
effected payment.

Licences and Fees

The Contractor shall give all notices and pay all fees, including, but not limited
to, licence application and renewal fees required to be given or paid by any
Legal Requirements in relation to the provision of the Locomotives or
necessary for the proper performance of the Contractor’s duties and
obligations under this Agreement. Any effect of the occurrenee of a Change in
Law in relation to the cost to the Contractor of giving of notice and/ar payment
{including amount) of fees shall be subject to Clause 12.2. (Change in Law).

Hazardous Subslances

The Contractor shall not use or permit the use of any Hazardous
Substances In the canstruction of Lacomotives unless:

their use is permitted by any other provision of this Agreement and
under all relevant Legal Requirement;
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125.1.2 the Conlractor has given the Engineer not less than 10 Business
Days' notica of how such Hazardous Substances have been or are
Intended to be used and giving full detalls of tha precautions to be
taken by persens on the delivery of such Hazardous Substances
and their subsequent storage, handiing and use; and

125.1.3 neither the use of such Hazardous Substances nor such
precautions shall prevent the manufaclure or dglivery of the
Locomolives or preclude the Intended use of tha Locomotives,

provided that tha Contractor shall not be in breach of this Clause 12.5 if
R uses or permits to be used any substance or material in the
construction of any particular Locomotive which are Hazardous
Substances if, at all times during the period of construction of such
Locomative: (Ij no reasonable and skilled manufacturer, after reasonable
inquiry, would have known that such substance or material might be
. harmiut or prejudicial to the Environment or human health or any living
organtsm, and (i) such substance or matesial did not at such time fall
O within paragraphs (a) or {b) of tha definition of Hazardous Substances.

125.2 I the Contractor determines that it wishes not to use a particular material
or substance in the manufacture of some or all of tha Locomoatives on
tha basis thal the Contractor has a reasonable concern that it may
constitute a Hazardous Substance, but such substance is not regulated
by Environmental Law and does not require investigation or remedial
action under Environmental Lew, the Contractor shall promptly notify the
Company, and:

12.5.2.1 if the Company agrees 1o such non-use, the ailocation between the

Parties of any additional cost to the Corniractor of such non-use

(including the cost of removal of such materlals or substance and

the cosl of replacement with subslitute materlals or substances)

shall bs determined in accordance with Clause 12.2 {Changs in

. Law]) as if a Change in Law prehibiting such use had occurred with
an Effeclive Date on the data of such agreement; and

12.5.2.2 if the Company notifles the Contrattor in writing that it
nevertheless wishes the Contractor to use such materdal or
substance, the Contractor shall not be in breach of its obligations
under Clause 5.1 (Conlractor's Principal Obligations) or otherwise
by virlue of delivering such Locomolives 1o the Company
Incorporating such material o substance, and the Company shall
indemnify the Contractor against alf claims by a third party, losses,
damages, penalties, fines, costs and expenses suffered or
incurred by the Centractor, arising out of, or in connection with, the
usé of such materials or substances.

126 Compllance with Environmental Laws

Subject to Clauses 12.2 {Change in Law) and 12.5 (Hazardous Substances),
the Contractor shall comply with all Environmental Laws and procura, Insofar
as practicabla end lawful, that such Components of the Locomotives and the
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12.7

12.8

2.9

§2.10

Spares, Tools and Test Equipment as are appropriate for ultimate recycling
under current bast praclice are clearly and permanantly matked for thig
purposs, &nd wal ab other Gomponents and the Spares, Tools and Tool
Equipmeni are capable of being disposed of safely and without risk of damage
to the Environment.

Legal Reguirements

Subject to Clause 11.3 (Change in Law), ali resources, goods, materials, work
procedures, facilities and any other matier provided and/or undertaken by the
Contracior or any Sub-Contraclor in conpnection with the Locomotives, not
niherwise specified in Schedule 3 {Agreemen! Management) or the other
provisions of this Agreement, shall be in accordance with all Legal
Requiremenis for the Agreement Period.

Noise and Disturbance

Al operations necessary for the execulion of the Contractor's duties and
obligations under this Agreement shall be carried on without unreasonable
noise and disturbance and so as nol o interfere unnecessarily or improperly
with Waffic or the convenience of the public or the access o, use and
occupation of, public or private roads or foolpaths to or of properties of any
person,

No Alcohol of Drugs

The Contractor shall not at any lime give, sell or barter any aleahoiic liquor or
drugs al the Location or permil any such sale, gitt or barter to be made by any
Bub-Contractor or any employes or agent of the Contractor at the Location.
The Contractor and its employses and agents shall cbserve and comply with
the Company's policy and rules on alcohof and drugs as notified to the
Contrastor from time to time.

Compliance with Laws

Where the Enginger has reasonable grounds lo believe that any of the
Contractor's designs, workmanshp, maletials or goods, or any olher resource,
facility or item provided by the Contractor in connection with this Agreement,
may be Deleclive, ihe Coniragtor shalt demonstrate o the Engineer's
salisfackon on request thal ak design, workmanship, materiais, goods,
resources, facilties and items are nol defective and comply with ail Legal
Requirements from time {o time {subject to Clauses 12.2 (Change in Law} and
12.5 (Hazardous Substances)) and the requirementis of this Agresmant. If the
Contracior is able to demonstrate such compliance, the Company shall be
iable for and shall pay the reasonable costs actually incurred by the
Contracior in respect of such demonstration, provided that if the Engineer
disputes such compiiance, such dispute shall constitte a Dispute and be
resolved in accordance with Clause 26 {Dispute Resolution). If such Dispute is
determined in favour of the Contractor, the Company shall thereupon pay the
tosts referred 10 in this Clavse 12 10,

LOCOMOTIVES SUPPLY AGREEMENT ~ 94
TRR SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Gade: TRRACG - HQ - 8609

RG-113

463



—— -

0058-0372-0001-0469

A R CPPr . i

74348712

12.44 Fallure 1o Carry Out Work

12.41.1 Notwithstanding any other provision of this Agreement, If the Contractor

falls to earry out any aclivity required under this Agreemsnt or refuses to
comply with any requiremant of the Company and/or the Engineer under
this Agreement within the spedified period (or, if no period Is specified,
within 8 reasonabla time), tha Company may (but without limiting the
Company's other remedies under this Agreement) give the Contractor
notice In writing, substantially in the form set out In Pro Forma 23 of
Schedule 8 {Prc Formas), requiring the Contractor to remedy that fallure,
carry out that sctivity or comply with such requirement of the Company
within the timeframe contemplated by such notice {or such shorter
timeframe as the Company considers reasonably necessary). If the
Contractor faifs to comply with the requirements of the Company
specilied in that notics, the Company may carry out any such acivity or
requirement using iis own and/or third party personnet ang resources,
and the Contractor shall co-operate with the Company and/or any third
party to enable the timely achievement of any such mattsrs,
ig.41.2 The Company shall give notice to the Contractor of the Identily of the
person(s) who the Company has nominated to carry oul any work
Identified In Clause12.11.1. Save as expressly set out in Clause
10.7.2.5, the Contractor shall nol be entitled to any relief of the
performance ol its obligations under this Agresment as a result of the
fact that this work has been carried out by the Company's nominated
third party.
12.11.3 Wihout prejudice 1o any other right or remedy of the Company undar
this Agreement, 2ll expenditure properly and reasenably incurred by the
Company In having such activity or requirement carrled out (including,
without limitation, any VAT which is recoverable under Clause B.6
(VAT)) shall be recoverable as a debt by the Company from the
Contractor and the Company may (without prejudice to any other
method of recovery provided under this Agreement) deduct such
amounts from any amount duer to tha Cantractor under this Agreement.

12.12 Urgent Remedlal Work

II, after the oceurrence of a Safety Event, and following consultation with the
Contractor {where reasonably practicable), the Coniraclor is unable or
unwilling promplly 1o do such remedial or other work which Is necessary to
such Safety Event (or where the occurrence of a Force Majsure Event
prevents the Contractor from undertaking any such remedial or other work),
then the Enginesr may authorise the carrying out of that remedial or other
work by a person other than the Contractor. If the remedial or other work so
authorised by the Engineer is work which the Contractor was lizhle to do
under this Agreement, &ll expenditure propery and reasonably incurred in
carrying out that work shall be recoverable as a debt by the Company from the
Contractor and the Company may {without prejudice to any other method of
recovery provided under this Agreement) deduct such amounts from any
amount due o the Contractar under this Agreement, The Company shall:
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12124

12922

ensure that any such remedial work is carried out by appropsiately
quahliec and experianced contractors; and

where reasonably practicable and provided no Contractor Detaull has
occurred, use reasanable endeavors lo cede any rights the Gompany
may have under any agreemant entered inlo batwesn the Company and
such person relating to such remediaf work.

13.  intellectual Propeny Rights

131 Licences granted by Contractor to the Company

13.1.1

15.1.2

18.1.3

13.1.34

13.1.3.2

13.1.33

13.1.34

In respect of each Locomotive the Coniractor hereby grants to the
Company, subjecl {0 the restrictions st out elsewhere in this Clause 13,
a non exclusive, irrevocable fully paid-up licence {with the right 1o grant
subicences as provided in Clause 13.2}, 10 use the Deliverable
Materials, the Technical Materials and the Escrow Materials {but in
relation to Escrow Materials only upon the occurrence of a Safety Event
or a Release Event and only if and 1o the extent thal use of any sugh
Escrow Matedals is strictly necessary for the achisvement of the
relevamt purpose} for the purposes sat oul in Clause 15.1.3, for use wilh
and for the life of each such Locomotive, in gach case restricled 1o the
ferritory of South Africa.

Copyright and alt other intellectual Properly Righls in the Escrow
Malerials, Technical Materials and Deliverable Materials will at all times
remain vested with the Contractor andfor its licensors,

The Hcensed purposes are as follows:

o use and operaie the Lotomoiives {which includes for the
purposes of training parsonnel];

where the Company hag nol enlerad inlo an agreement with the
Contractor for the maintenance of the Locomotives {provided such
agreemenl has nol been lerminated as a result of a breach by the
Contractor or where a third parly is appoinied under Clause 12.11
{Fallure to carry out work), 10 service, maintain, repair, overhavl
and modity (ai the Company's own risk) the Locomotives, or to
have such actions performed by a Permilled Sub-licensee;

1o remedy a Safely Event or have such Salety Event remedied by
a Permitied Sub-licensee Inchading {but subject to Clause 13.3 and
only so far and for so fong as is reasonably necessary for such
purpose} by manufacturing or procuring the manufacture of any
niece of equipmeni or Component lorming par of the Locomotive;

o comply with the request of a Relevant Authority acting under
Lepgal Requiremen!s for access to the Deliverable Mailerials, the
Technical Matsrials and the Escrow Materials;
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13.1.35

13.1.3.6

13.1.3.7

1314

1315

excluding the Software, to make a reasonable number of copies
for back-up purposes {provided that the Company must reproduce
on any such copy the copyright notice and any other proprietary
legends that were on the ariginal copy);

o copy and, whers the Company has not entered Into an
agreement with the Contractor for the maintenance of the
Locomotives (provided such agreement has not been tarminated
as a result of & breach by the Contractor or whers a third party Is
appointed under Clause 12.11 {Failure 1o camy out work), to
modify {at tha Company's own risk) the Deliverable Materials, the
Technical Materlais and the Escrow Materials in sach case solely
to the exlent necessary to perform any of the above (including
without limitation for the production of Manuals);

in relation 10 the Technical Matertals, to use such materials for the

perfermance of a Peidormancs Audit In accordance with Clause
13.3.7.

Subject 10 Clause 21.4.5.7, nona of the licances granted under this

Clause 13.1.3 shall extend to the completion of the manufacture of the
Locomotives,

Unless expressly authorised in writing by the Contractor, in no
clreumstances shall the Company tevarse engineer the Soltware or
creale derivative works based on the Software or rent, lease or distribute
the Software and shall procure the same is not dong by anyone on its
behalf.

13.2 Sub-licences

13.2.1

13.2.2

1323

The Company is permitied to grant sub-licences of the licences granted
under this Agreement to use the Deliverable Materlals, the Technical
Materisls and Escrow Materials {o any lessee or subsequent operator of
the Locomolives, or any cther person camying out any of the licensed
purposes described In Clause 13.1.3 far and on behalt of the Company,
lessee or subsequent operalor {each a Permitted Sub-licenses) on the
terms set out in Clause 13.1, but only to the extent that the granting of
such sub-licence s reasonably necessary to enabla the Company to
procure and/or permit the performance of one or more of the purposes
for which the Company is granted a licence under Clause 13.1 and then
only to the extant that the Permitted Sub-Licensee agrees in writing lo
adhere 1o the provisions of this Clauses 13 and 27 {Confidentiality).

Any sub-licerce referred to in Clause 1321 shall automatically
terminate upon the expiry or termination of the equivalent licence
granted to the Company and the rights granted by the sub-license shall
in no event be broader than the rights granted to the Company by the
applicable license.

Sub-licences of the Deliverable Materials, the Technical Materials and
Escrow Materials to Permitted Sub-Licensees may only be granled for
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0 fong as the Permitted Sub-Licensee is contracied by the Company 1o
penorm one or more of the purposes for which the Company is granted

a ficence under Clause 13.1 or o perform consultancy work 1o the
Company.

13.3 Technical Materials sel up and aperation

1334 The Contractor shall assemble tha Technical Materials (in existence as
at the date of this Agreement) no laler than 180 (one hundred and
eighly} Business Days (or such ionger period as the Parties may sgree
in writing) afler the dale of this Agreement,

13.3.2 The Technical Materizis will be kept a1 tha Contractor Facility I South
Africa {and it TE is a Key-Subcontractor, al TE ) in either case, in a
. secure facility under the supervision of the Contractor.

{ 13.3.3 The Gontractor will, upon request by the Company supply a reasonable
number of coples of the Technlcal Matesials free of charge where
reasonably required ior the purposes of a Performance Audit o in
response 10 a request from a Relevant Authority acting under applicable
law. Where copies of the Technical Resource Materials are required by
the Company for any other licenced purpose, the Contractor reserves
the right to make a reagonable charge to the Company for the costs of
providing such copies, except ihat no charge shall be made for one
paper copy of, and (in the extent thal such Technical Maledals can
reasonably be provided in CO-Rom farmat) one CD-Rom containing, the
Technical Materials {and any updales thereaf).

13.3.4 The Contractor shall ensure that the computer systems on which the

Technical Malenials are slored {and the format in which they are stored)

contorm o industry Standards and that the Technical Materials are

capable of baing read on software which conforms o Industry Standards

. and allow access immediately In an emergency {and in other cases, as

soon as practicable thereaftar) for the licensees and any sub-licensees

in accordance with Clauses 13.1 and 13.2 and to the appropriale dala

held within such compuler systems.. The Contracior shall when the

Company s0 requests promptly inform the Company of the nature of
such computer sysiems.

o~

13.3.5 The Coniractor shall ensure ihal the Teghnical Materials crealed
subsequent to the date of this Agreement shall be dsalt with, upon their
creation, acquisition or updating, in accordance with the lerms of this
Agreement,

18.3.6 The Contractor shall create a duplicate of the Technigal Materials, for
back-up and disaster rgcovery purposes, in accordance with best
industry practice al #s cwn axpense. The Contracior shall inform the
Engineer of the location where the duplicate is held from fime to ime.
The Contracior's obfigations to create and update the Technical
Materiais shall apply to the duplicaie,
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1337

13.38

1338

13.3.10

The Comoany may request access to ths Technica iaterals (including
those held on compuler systems) in order fo carcy out a Performance
Audit. The first Performance Audit may take place no earlier than 90
Business Days after the creation of the Technical Materials in
accordance with this Clause 13.3. Any such request shafl be made with
reasonable nolice to the Contractor, shall be made in wrifing and shall
indicale with reasonable clarity those Technical Materials, or types of
Technical Materials, which are required for review. The Company shall
acl reasonably in making and framing any such request and shall, in
particular, only reguest those Technical Materials which il reasonably
considers are needed for the purpose of the Perormance Audlt in
question. As pan of ils Performance Audit request nolice, the Company
shall state tha identity of all individuals who shall be responsible for
carrying ot a Perdormance Audlt, Where the Contracior disputes that
the Parly requesting a Periormance Audit is acting reasonably in refation
1o the requirements of this Clause 13.3.7 either Party may refer such
dispute for resolution in accordance with Clause 28 (Dispute
Hesolution).

tpon the occurrence of a Safety Evenl, Escrow Release Event, a
request by a Relevant Authority acling under applicable taw for access
to Ihe Technical Materials or a raquest by the Company to use the
Technicat Malerials for the purposes licensed, the Contractor shall
immediately (in the case of an emergency) and as soon as reasonably
practicable after such requesl (in ail other cases), grant access {0 the
Technical Materials, Any request shall be made in writing and indicate
with reasonable clarity those Technical Materials heing requested. The
requesling pary shall request only those Technical Materials it
reasonably considers necessary for the purposes in guestion. H the
Contractor dispules whether the requesting party is acting reasonably, it
shall nol be entitled 10 withhold access to the Technical Materials but
rather shall grant access and may refer the Dispute tor resolution in
accordance with Clause 26 {Dispule Resolution).

immediately upon the expiry of the Agreement Period or termination by
lhe Commpany of this Agreemeni in accordance with Clause 21.4
{Conseguances of Gontractor Default), provided that the Company shall
have paid to the Conlractor all sums {other than sums the subjsct of a
bona fide Dispute) due {0 It under this Agreement and the Company
shall not have entered into an agreement for the serviclng, maintenance,
repalr or overhauling of any ol the Locomotives with the Conteactor, the
Contractor shall deliver a2 copy of the Technical Materials o the
Company.

The Contraclor shall establish a catalogue {in a format approved by the
Enginser) of ali Technical Materials. The Contractor shall send the first
version of the catalogue to the Company upon the creation of the
Technica! Malerials and thereafter shall distribute a copy 1o the
Company of the most recenl version of the calalogue promptly on
reques! by the Company (and in any evenl, every & (six) months).
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134

13.4.1

15.4.2

134.2.1

$3.4.2.2

13.4.23

135

13.6

13.6.1

13.6.2

1363

Safety Event
if a Safety Event occurs which:
prevents the use of a material portion of any Batch; and
requires access to the Escrow Materials to rectify that Safety Event,

provided thst where the Contracior:
Is unable or unwilling to promptly do such remedial work; or

having been given the opportunity to quate on rectifying that Safsty
Event, has failed 10 provide a quote within the time period specified
in such request {or in the absence of a specified period within a
reasonable period, faking inlo account the circumstances of such
request); or

provides a quiote within such peried but subsequently withdraws
the same,

then the Contractor shall release a copy of the Escrow Malerials necessary to
remedy such Safety Event,

Transfer of licenses

Each of the licenses granted o the Company by the Conlractor urider
Clause 13.1.3 shall be assignable in whole or In pan to any purchaser or
transferes or Lender or lessee of all or any of the Locomotives in accordance
with Clause 29 (Cession and Assignment), provided that &} any transferse
shall not be a competitor of the Contractor and (i) any such assignment shall
not place any more onerous obligations on the Contractor than exisied prior to
the assignment. The Company shall ensure that any person to whom tha
benefit of any licence Is assigned takes such assignment subject fo the
limitations of such licancs,

intellectual Property Rights Warrantles
The Contractor warranis to the Company that:

the Contracior has licensed to the Company all Intellectual Property
Rights necessary to use, operate, service and maintain $he Locomolives:

the Dellverable Materials and the Technical Materials are sufficient 1o

enzble the Company to use, operate, service, maintain, repair and
overhaul the Locomotives; and

the design, construction and use of the Locomolives shall not Infringe
any Intelleciual Property Rights of third parties, provided that the
Contractor shall have no labllity to the Company in respect of any
{ntellectual Praperty Rights infringemant to the extend that it results from:
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13.6.3.1

18.8.3.2

13633

137

i3.8

i34

13.841

13.9.2

brgach by the Company of the Company's obligations under tis
Agreement; or

inpropet Use of the Locomaotivas; or

modifications to the Locomotives other than by or on behalf of the
Contractor,

Ghsolescence

Either Party shall promptly advise the other ¥ it becomas aware of the
obsclescence or scheduled obsolescence of any Component of the
Locomotives {including any Componant suppiied by any of its supgliers).
Without derogating from any other abligation of the Contractor under this
Clawse 13.7, if any Component ordered by the Company becomss obsolste
prior 10 such order, the Contractor shall assist the Company {as the Company

may ressonably requirg) in sourcing such obsolele Gomponent from an
allernative supplier,

Third Parly Intellectual Property

The Contractor undertakes to oblain, by way of licence or ntherwise, the right
1o use and 1o license to the Company (without payment of royalty and for the
life of the Locomotives) o use (and to grant sub-flicences 1o a Permifted Sub-
licensee) all Inteflectual Property Rights required by the Contractor for ihe
performance of the Project Documents and by the Company for the licenssd
purpeses sel out in Clause 13.1,3.

General

To the exient that any documaeniation, Software or pther material is
supplied Dy, or on behall of, the Contracior 1o the Company or installed
In or ysad on the Locomatives in sither case in the provision of any
service [maintenance or otherwise), thal documentation, SoHware or
matarial shall be deemed 1o be includsd in the definition of Deliverable
Materials, Technical Maierials or Escrow Materials {as applicable) as i
the relevan! dosumentation, Software or material was created pursuant
1o this Agroement and the rights or gblipations set out in this Clause 13
shail apply accordingly.

Whenever thers is a request from the Relevant Asthority that would
result in the release to the Relevanl Authorily of the Escrow Materialg,
then, where practicable. prior 1o that ralease laking place, fhe Contraclor
shall be given 2 reasonable opportunity 1o discuss the release of those
materigis direclly 10 the Relevant Authorily in such a way thal the
Contragtor is directly in control of and can minimize the adverse
consequences of thal release. The Conlractor shall act in a timely

manner in respect of such discussions and disclosures to the Relevant
Authority,
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13.10 inteliectuat Property Rights indemnities

13,104 The Contractor hereby indemnifies the Company for the Company itself,
and in respect of any claims arising against the Company under a similar
indemnity given or 1o be given by the Company 10 its Permitted Sub-
ficensees in refation 1o the infringement or alleged infringement of any
intellectual Property Rights of any third parly caused by the Company or
any of its Permitted Sub-licensees using the licences granted to them in
accordance with this Clause 13 except that the Contractor shall not be
sequired to indemnify the Company in respect of modifications made by

the Company or any Permitted Sub-licensee to the subject matler of a
ficence.

13.10.2 The Conlractor hereby indemnifiss the Company in relation to the
infringement or alleged infringement of any Intelfectual Property Rights
of any third parly by the design, construction or use, operation, service,
maintenance, repair and overhaul of the Locomotives or any Gomponent

thereof except thal the Contractor shalt not be required to indemnily any
person: :

13.10.2.1 in respect of (A} modifications made to the Lacomaotives which are
not made by ar on behall of the Contraclor, or (B) arising out of
Improper Use;

i3.10.2.2 1o the exient that the infringement or alleged infringement relates
lo and is caused as a result of use by the Company of material
which was nol supplied by or an behalf of the Conlragtor; and

13.16.2.3 io the exient that the infringement or alleged infringement results
from breach by the Company of ils obligations under this
Agresment.

13.10.3 The Contractor shall fully indemnify and keep indemnified the Company

within & {five) Businass Days of demand against any action, claim
demand, proceeding, cost, charge or expense (including teasonable
legal expenses on an atlorney client basls), and against all costs and
damages of any kind which the Company may incur in cannection with
any actual or threalened proceedings before any court or arbitration
body, arising from or incurred by the Company by reason of the matier
which is the subject of the indemnity in question.

13.10.4 The Cantractor shalf be entitied fo conirol all proceedings in relation o
any claim for which il has granted an indemnity under Clause 13.10.3.
Bhauld the Company receive a claim for which it wishes to call upon an
indemnity granted under Clause 13.10.3, # must:

13.10.41 rniotify the Contracior prompily of auch glaim;

13.104.2 not admit liabifity in refation to or settfe such claim without the
Contractor's prior written consent;
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13.10.4.3

13.10.4.4

13.10.5

13.10.5.1

13.105.2

13.1

allow the Contractor to conduet or settle such claim as It sees fit;
and

provide all reasonable assistance 1o the Contractor in conneclion
with s handiing of such claim.

Withoult prejudice to Clause 13.10.1 where the design or construction of
the Locomotives by the Conlractor or the use, operation, service,
maintenance, repair, avethaul or madification of the Locomotives by the
Company in accordance with this Agreement infringes the !nteliectual

Property Rights of a third party, the Contractor shall promptly and at its
cos! either:

procure the licence of such Intellectual Property Rights to prevent
the further infringement of such Intellectual Property Rights on the
same terms as the relevant ficence set out in Clause 13.1 (without
payment (aother than by and at the cost of Contractor} of any
royaliy or similar obfigation by any person); os

modify the Locomotives so that no Intellectal Property Rights of a
third parly ara Infringed (in each case, without the Contracior
committing a further breach of ils obligations In respect of the
Locomotives).

Escrow Agreement

Save as olherwlse expressly sat out In this Clause 13, the terms of the
Company’s (and any Relevant Authorily's, if applicable} access 16 the Escrow
Materials are as sel out in the Escrow Agreement. The Contractor shall and
shall procure that the Escrow Agent shall, enter info the Escrow Agresment as
socn as reasonably possibly, but in any event within six months of the
Etfactive Date,

14, Contractor Covenants

14.1

142

Tax Clearance Cerlificate

The Contractor shall provide to the Company on each anniversary of the
Effective Date, an up-to-date and valid original Tax Clearance Certificale
issued by the South African Revenue Service in respect of the Contractor.

Exchange Control Approval

The Gontractor shall provide lo the Company evidence reasonably satisfactory
fo the Company lhat the Contractor has complied with all applicable
requirements of the Exchange Control Deparment of the South Altican
Reserve Bank, from time 10 time, in relation to the Importation of Components
and related goods and services o South Afdca In conneclion with this
Agreement and the Cortractor's payment obligations in respect thereof.,
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14.3 Key Sub-Conlracts

The Cantractor shall:

14.3.1

14.3.2

14.3.2.1

14.3.2.2

give written notice to the Company of the identity of the Key Sub-
Conlractor(s) (and notics in relation te the Key Sub-Contracts as ai the
Effective Date as sel out in Schedule 9 (Key Sub-Contractors) Is hereby
given); and

give written nolica to the Company of the terms of each Key Sub-
Contract which relate:

to the Master Programma; or
the Specilication,

together with any changes thereto retating to the Master Programme or
Specification from time to time which would affect the Contracior's ability
1o comply with tis ablipalions under this Agreement.

14.4 Removal of Personnel

14.4.1

14419

14.4.1.2

14.4.1.3

144.2

14423

The Engineer may requlra the Contracior by writtan notice to suspend
any employee of the Contractor or of any Sub-Contractor from working
In connection with this Agreement who, in the reasonable opinion of the
Engineer;

misconducts himself;

is Incompetent or negligent in the performance of his duties or any
other conditions of this Agreement; or

persists in any conduct which is prejudicial to safety or health.

{n the avent of such request, tha Conlractor shall take immediate action
to aranga for either the removal of such parson and replacement by a
competent substitute, or the retralning of such person, provide always
that the Contractor shall not re-deploy such person untl it has
demonstirated to the Enginger's satisfaction that such re-training has
beon successiully completed,

The cost of such semoval and replacement or retraining shall be borne
by the Contractor.

4.5 information, Assistance, Necessary Consents and Personnel

14.5.1

The Contracter shall make avallable and provide to the Company {or to
such third parties in South Africa as the Company may direct) In & timely
manner all assistance, advice, documents, evidenca and information
which is necessary or desirable for a locomotive manufaciurer to
provide, and which may from time to time be required under any Legal
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Requirement, or Necessary Consent or reasonably requested by the
Company, in order:
14.5.4.4 for the Coniracior or the Company (depending on which party is
required to oblain the same under any Legal Requirement) to
obtain ‘any Nacessary Consent;
14.5.1.2 io enable the Locomotives to abtain all Necessary Consents to
enter revenue eaming sesvice;
14.5.1.3 that all such Necessary Consents referred lo In Clause 14.5.1.1

14.5.1.4

and Clause 14.5.1.2, continue to be complled with and maintained
in full force and etfect In connection with the Locomotives;

to enable the Company 1o address, pursue or seftle any dispute
with the RSR in conneaction with 1he Locomotives; and

or that is otherwise reasonably requesied lrom time 10 time by the
Company in connegction with the supply of the Locomotives,

14.5.2 To the extent thal, in complying with any such requirement or request In
relation to any Locomotive, the Contractor shall incur any costs and
expenses, such costs and sxpensas shall be borne as follows:

14.5.21

14,5.2.2

from and including the Effeclive Date up to and including the expiry
of tha Warranty Period in relation 10 the last Locomative, by the
Contractor; and

thereafter, to the extent that such compliance requires not more
than five Business Days’ work on the part of an appropriately
qualified person, by the Contraclor or, to the exten! thal such
compliance requires more than five Business Days' work on the
part of an appropriately qualitied person, by the Company, ta the
extenl that the relevant costs and expenses which are actually
Incurred by the Conlractor exceed those incurred by the Contraclor
during and in respect af the appropriately qualfied person's first
five Businass Days of work and to the extent that the felevant
cosls and expenses are evidenced and reasonable,

1453 The Conlraclor shall also procure that all Sub-Contraclors provide such
assistance, advice, documents, evidence and information as ig referred
3 in Clause 14.5.1.

14.5.4 The Contractor shall render to the Enginger free of charge:

14.5.4.1

such technical assistance and advice in relation to any Locomotive
comprised in any Batch as the Engineer may reasonably require at
any time up to the date of issue of an Acceptance Cedificale for
the last Locomotive comprised In such Balch, solely for the use of
or on behall of the Company; and
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14542

14.5.5

14554

14852

14.5.6

14.5.6.1

14562

14583

1457

in mccordance with Part 12 (Training) of Schedule 2 (Agreemont
Manzgement), informanon in respect of the training of personnel
and/or Company Employaes by the Contractor.

On the reasonable request of the Company in relation to any Baich, the
Contracior shall make available io the Gompany, free of charge io the
Company, personnel of appropriate competence, expertise and
gualifications (employed eithier by tha Conlractor or any relevant Sub-
Contractort up to the date of issue of the Acceplance Certificate far the
last Locomotive comprised in such Baich, for the purposes of dealing
with maiters referred to in this Agreement. In parlicular (withow
irmitation} such personnel shall;

attend meetings with any Felovant Authority; and

provide {as reasonsbly requested by the Company) reporis,
information, advice andfor assistance in relation to matters relerred
10 in this Agreement, including (but not limited to) prior to andior
foitowing any such mesting.

The Company shall assist the Contractor in carrying out its obligations
under this Clause 14.5, on the reasonable request of the Conlraclor, by:

altending msalings with qualified personnst;
providing information; and
exgcuting documents,

provided that in each case the sxten! of such assistance is Teasonable In
all the circumstances and such atlendanoe, provision of injormation or
execution of decumants could not otherwise have been carried oul by
tha Contractor self

The Contractor shall ensure thal any instructions given by or on behalf of
the Company lo the Contractor, and which are to be executed by the
Contractor or any Sub-Contractor, are execuied in a manner thal
complies with all Necessary Consents.

14.8 Sufficient Personnel

14.6.1

1452

14621

For the Agreemeni Period, the Conlracior shall glve or provide ali
necessary superintendence by a suitable number of persons with
adequate knowledge of the operalions and work required for the
praovision of the Locomotives, in accordance with this Agrasment,

The Contractar shall provide sufficlent personnel aporopriate to the size,
nature and type of work to be cacried oul under this Agreement and shall
provide:

such informalion relating 1o the organisation, managemen and
supervision of persennel undertaking the Contractor's obligations
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14622

on the Contractor's behall as reasonably required under this
Agresment; and

such turther information as the Engineer may reasonably request
from fime to time relating fo the organisation, management and
supervision of personne! undartaking the Contractor’s obligations.

14.63 For the Agreement Period, the Contractor shall procure that the Key
Personnel devote as much of their working tima as Is necessary to
ensura proper performance of the Contractor's obligafions under this
Agreement. The Contractor may nol make any changs in Key
Personne! without tha consent of the Engineer, not to be unreasonably
withheld or delayed, the Engineer having dus regard fo the
qualifications, skills and experience of the proposed successor.

14.7 Qualifications of Personnel

The Conlractor shall employ or cause to be employed in connection with this
Agreement and In the superintendence of its performance only persens who
aro skilled and exparienced In thelr professions and trades.

14.8 Deocumentation and Technlcal Assistanca

14.8.1 Records

14.8.1.1

148.1.2

14.8.1.21

14.8.1.2.2

Without prejudice to Clausa 17.1 (Incorporation of Schedule 3
(Agreement Management) and the obligation 1o comply with
Schedule 3 (Agreemenl Management), the Contractor shall, and
shalt precure that all its Sub-Contractors shall, maintain a true and
correct set ol records of personnel and all activities relating to the
periormance of this Agreement and a complele, up to date and
orderly documentary record of all transactions entered into by the
Contractor for the purposes of this Agreement, In accordance with
and as described In more detall in Scheduls 3 {Agreement
Management) and mainiain 2t such other information reasonably
required by the Engineer and/or specified in this Agreement. Al
such Information, records and documentation envisaged In this
clause 14.8.1.1 (Decumentation) shall be available at af
reasonable times {or inspection by the Engineer.

Notwithstanding Clause 33.4 (English Language), the Contractor
shall be relieved of tha ohligation 1o provide documents undar this
Agreement in the English language where:

the document ariginates from a Sub-Conlrector who is
located in a territory which is not English speaking; and

the document is not an Operating Manual, technical record
or fault finding guide. does not constitute Deliverable
Documentation or Is nol otherwise required to be produced
or maintained under any Legal Requirement from time to
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time In force in South Afica fwhether or ngt by {he
Cuairacior or tne Company).

14.8.1.3 Where any document or intormation which falls within the Escrow
Materials is not in the English language and the Company requires
access 10 that document or information as a result of the reques! of
a Belevani Authority acting under Legal Requirement then the
Contractor underiakes to produce oOf procure an  sccurate
translation into the English fanguage of that document or
information forthwith upon notice of such requirement by the
Company, or the Relevant Authority provided that in the event that
such rgquirament of the Company or the Relevant Authority arises
as a result of a Change in Law. Clause 12.2 (Change in Law) shall
apply in retation o the cost of the translation,

. 14.8.2 Requirements under Schedule 3 {Agreement Management)

Wilhoul prejudice to Clause 14.5 {Information, Assistance, Necessary
Consents and Personnel), the Contractor shall prepare and provide to
the Company all those parts of the Documentation as are detailed in
Schedule 3 Agreement Managemant, in accordance with the provisions
in thal Scheduls.

1483 Contractor's Responsiblities re Documentation
The Gontractor shall bear the cost of and be responsible far:

14.8.3.1 carrecling any mistake, inacouracy, discrepancy ar omission in the
Dacumentation whether or not the same shall have been approved
by tha Engineer, without any undus delay, and

14.8.3.2 preparing any of the Documentafion or submitting # o the

. Engineer as a resull of any tailure of the Contracior properly 1o

. prepare any of the Documerttation or submit it to the Engineer in
due lime,

14.8.4 No Derogation from Contractor’s Obligations

Subject to Clause 17.5 (Etfects of Approvals), neither the submigsion of
the Documentation nor review, comment, approval or disapproval by the
Engineer of the Documentation [or any parl of i) shall religve the
Comracior of any of iis responsibililies under this Agreement.

1485 Retention Period

The Contractor shall, and shall procure that alt Sub-Contractors shall,
retain all racords referred to in this Clause 14.8 (and any other records
which the Contractor is required 1o keep under this Agreement) for a
period of not less than six years afier expiry or earlier lermination of this
Agreement. The Company may audit any and all of those records at any
reasonable tims upon reasonable notice during the Agreement Period
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and during the six year pericd following the Exply Date or earlier
terminztion of this Agreement {as the case may be).

14.9 Replacement Bond

14.9.1 If, in relation to any Bond (the Existing Bond) a Bond Expiry Date or a
Credit Event acours, the Contractor will:

14.9.1.4

14.9.1.2

in the case of a Bond Expiry Date, procurs the issue of
Replacement Bond no fater than 20 (wenty) Business Days prior
to the oceurrence of such Bond Expiry Date; and

in tha case of a Credit Event, procure the Issue of a Replacament
Bond no later than 20 (twenly) Business Days atter the occurren
ol such Credit Event. '

14.9.2 Each Replacement Bond shall:

14.9.2.1

14222

14923

be issued on substantially the same, but no less beneficlal, terms
as the Existing Bend;

be issued for an amount not less that the remaining amount
required 10 be guaranized under such Bond in accordance with tha
requirements of this Agreement and the Existing Bond; and

ba sffective on and from the Bond Expiry Date or, In the casa of
Credit Event, by no later than the fast day of the period referred to
in Clause 14.9.1.2.

14.8.3 The cost of lssuing a Replacement Bond shali be borne by the
Contractor, Including the reasonabla costs incurred by the Company
where the dralt Replacemen! Bond provided to the Company does nol
comply with Clause 14.9.2

In this Clause 14.9:

Bond Expiry Date means in relation o any Bond, any data during the
Agreement Period on which that Bond terminates and/or expires for any
reason whatsoever, other than where the bonded amount (as
corlemplated and defined in such Bond) is reduced to zero in
accordance with its terms.

Credlt Event means, in relation to any Bond and for so long as that Bond
is in place, the credit rating of the issuer of that Bond falls, at any time,
below the minimum credit rating specified in the detinition of the relevant
Bond {as contained in this Agreement).

Heplacement Bond means a replacement Bond Jssued on the tarms set
out In this Clause 14.9 and otherwise In compliance with the requirements
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15.1.2

O) 15.1.3

of this Agreement by a bank with a credit rating at least equal to the
minimum credit raling specified in the definition (contained in this
Agresment) epplicable 10 the retevan! Bond,

15. Malntenance & Repairs

151 Malntenance Services

ft is recorded that tha Comraclor Is able to provide comprshensive
maintenance services to the Company in respect of the Locomotives,

It the Company so requires by notice In writing to the Contracior, the
Contractor shall submit to the Company a detalled proposal for the
provision of all maintenance services required under the Maintenance
Plan In respect of the Logomotives.

If the Company wishes to implement a proposal by the Contractor for the
provision of maintenance services in respect of the Locomolives, it may
require thal the Parties enter into negotiations for a period of not more
than 30 (thicty) Businass Days or such longer time as may be agreed in
writing with a view to agreeing the terms and conditions of an agreement
(the Malntenance Service Agreement or MSA) to govern the provision
ol maintenance services by the Contractor to the Company and any
conseguential amendments 1o the terms of this Agreement. Each Parly
undertakes lo enter into and canduct such nagotiations In good faith.

15.2 Mainlenance Plan

152.4

(-..)} 162.2

15.2.3

The Contracter shall develop a Maintenance Plan which shall consist of
two insteuction manuals, aamely the *Malntenance and Lubrication
Guidg", and the “Component Overhaul Schedule” and submit the outline
Maintenance Plan for the Company’s raview in accordance with the
timing set out in the Master Programme.

The Engineer shall, if he so chooses, give comments within 10 (ten)
Business Days after receipt of the Maintenance Plan, if the Engineer
comments on tha Maintenance Plan, the Parlies shall meet within
10 (ten) Business Days thereafler to review and discuss such
comments. To the extent thal the Panies agree, as a resu't of suth
meeting, that the Maintenance Plan should be revised, the Contractor
shall revise the Maintenance Pian within 20 (twenty) Business Days after
such meeting. Such revised Maintenance Plan shall constitite the
Maintenanca Plan for all purposes of this Agreement.

The Contractor shall, on the Gompany's request provide to the Company
all the necessary equipment, at the Contractor’s price, In order o enable
the Company to implement the Maintenance Plan,

15.3 RAepalrs

15.3.1 If during the Agreement Perlod any damage o a Locomotive accurs,
arising from an accident or otherwise:
LOCOMOTIVES SUPPLY AGREEMENT = 110
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153134

15.3.1.2

15.3.1.3

1332

19.3.3

1534

the Company shall notify the Coniractor in writing of eueh ovent,

the Company and the Contractor shall jointly and promptly develop
a stalement of work specifying the work necessary 1o repair such
damage (the Statement of Work);

the Contracior shall prepare and submil a guote 1o the Company
within the time period specified in the notive referred to in Clavse
18.3.1.7 and if no such time period is specified, within a
reasonable time penod, hased on the hourly rates set out in
Schedule 17 (Contractor Hourly Labour Rates), taking inte account
the nalure and extent of the repairs specified in the Statement of
Waork and fisting the parsonne! (including the capaciies of such
persenngl) required to carry oul such repairs,

i the quote {s accepled by the Company, the Contrector shall
conumence the repairs at a mutlually agreesbis fime and place.

if the guote is not accepled by the Company, the Company may procure
the repalr of such damage using ihe Statement of Work,

The Company shail reimburse the Contractor jor all reasonably incuried
costs and expenses {accompanied by reasonably delailed supporting
evidence thereof} incurred in the preparation ol the Statement of Work,

18. Bpares, Change-Out Spares, Tools and Test Equipment

i6.1 Spares

1611

Tha Contractor and the Company shall consult with each cthar with 2
view 1o agreeing, as soon as reasonably praclicable after the Effective
Date but in any event no later than 30 days after finalisation of the
design of the Locomotives in accardance with Par 6 (Design Process) of
Scheduie 3 (Agreement Management), a masier spares fist setting out
the type, guantity and price of Spargs to be purchased by the Company
and provided by the Coniractor to the Company under this Agreament,
such list, once finalised, to be aftached 1o this Agreement as Part 1 of

Schedule 8 (Spares, Tools and Tes! Equipment) (the Master Spares
List}.

18.1.2 The Contractor shall compile the Master Spares List in accordance with
the following principles:

16.1.2.1 aach Spare shall bear an individual pad number (Part Number);

15122 each Spare shall be priced and identitied separately on the Master
Spares List;

16.1.2.3 the price for each Spare shall be inclusive of VAT and quoted on
an as delivered basis, inciusive of ali necessary postage,
packaging, carriage, insurance and ireight cosls and any cusiom
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duties and a0 valorem duties paid on their importation if applicable
{the Spares Sale Price):
16.1.2.4 the Master Spares List shall specify:
16.1.2.4.1 the delivery lead tima for each Spare;
16.1.24.2 the anticipated annual usage of all Spares; and
16.1.24.9 the required float size in respect of Spares necessary for tha

. propar maintenance of the Locomolives in accordance with
the Manuals, including, without limitation, to ansure suffictent
Spares lo support future componenl overhauls or
contingency components with fong delivery iead times; and

. 16.1.2.4.4 each Spare compiising the Inittal Spares Order {defined
Q) below) incuding any capital spare shafl ba identified.

16.1.3 The Spares Sale Price shall bs fixed for the first 12 months (such period
commenting on the Effective Date and thereaftes Indexed.

16.1.4 The anticlpated annual usage of the Spares and the required float size
may, in consultation with the Company, be adjusted by the Contractor
based on the Maintanance Plan (once agreed) and taking Inta account
actual usage of the Locomotives by tha Company and the operating
conditions of the Locomotives.

16.1.5 Subject to Clauses 16.1.3 and 16.1.4, once agreed in accordance with
Clause 16.1.1, the Master Spares List may not be varied, amended
and/or supplemented without the prior written consent of the Company
(such consenl not to ba unreasonably withheld or delayed).

-

Q ) 16.1.6 The Company may-order and purchase and the Contractor shall procure
) the availability, sell and deliver 10 the Company the Spares so ordered,
) in accardancs with this Clause 16.1.

16.1.7 The Contractor and the Company shall consull with each other with a
view 1o agreelng, as soon as reasonably practicable after the Effective
Date an Initial order of Spares (including capital spares) seting out the
type and quantity thereot up to the valus set out in Scheduie 1 (Pricing
and Paymerd Terms} (tha Initizal 8pares Order).

16.1.8 The Company shall purchase and the Contractor shall selt and deliver 1o
the Company, ths Spares listed In the Initial Spares Order in accordance
with Schedule 1 (Pricing and Payment Terms),

16.1.9 In addition to the Initial Spares Order, the Company may, from time ta
time, ordar and purchase Spares by writlen aotice to the Contractor,
specifying the typa and quanity of tha Spares so grdered.
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18.4.10

16.1.11

16.1.12

16.1.12.4

16,1 12.2

16.1.123

16.1.12.4

16.1.125

16.1.12.6

16.1.12.7

16.1.13

Within 5 (five) Business Days of receipt of 2nv order referred o i
Clause 16.1.7, ne Conwraclor shall confirm receipt of such order and the
expected dale for defivery of each of the Spares so orgerad.

The Cenfractor shall Dsliver the Spares to the Company at the Pstivary
Point in the quantities so ordered and wilhin & period which corresponds
to ihe delivery fead time spacified fos the tams s0 ordered in the Master
Spares List, or if no such lead fime is specified within a reasonable
period,

The Contractor shall design, manufaclure, engineer, supply, test,
commission, sel, deliver, provide, modify andfor aiter the Spares:

_such that the Spares do not prejudice compliance of the
Locormotives 10 which such Spares are fitted or to be fitted with the
Specification for such Locomotive and so as not to prejudice the
design life of the Locomotives specified in Clause 5 {Coniactors
Principal Obligaters);

in accordance with all due skill, care, diligence, prudence and
foresight to be expected of approprialely qualified and experienced
professional designers and engineers with experience in carrying
oul work of a similar scope, type, nature and complexity 1o that
required under this Agreement;

in accordance with, and so that the Spares shall function in
accordance with, the best modemn design and engineering
principles and practices in the activity concerned;

in & safe manner and free {to the extent possible using the best
medern design and engineering principles and practices) from any
material risk to the health and well-being of persons using,
operating or mainfaining, or involved in the management of the
Spares, fiee from any material risk of poliution, nuisance,
interference or hazard;

using materiafs and goods which are new and of sound, good and
satigfactory qualily such that the Spares will be of new
manutacture and of sound, good and satistactory quaiity;

in accordance with the best modern principles and practices in the
aclivity concerned and Good Industry Practice) and all Lega
Requirements; and

so thai each Spare is fit for operation ant/or use for the purposes

of enabling the Company to use the Locomotive in revenue
sarvice,

The Contracior:
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16.1.13.1

16.1.13.2

16.1.133

16.1.134

16.1.14

confirms 1o the Company that all Spares shall have the benafit of
the warranty regime substantially on the terms set out in Clause 10
{(Warranty Regime);

shall ensure that a% Spares arp supplied to the same design
including and ali modifications 23 the Components fitted to the
Accepted Locomotives;

shall ensure that any and afl moditications carrlsd out to the
Locomolives by he Contractor ere also applied to the Spares; and

shall maintain records of these modifications undertaken by the
Contractor and tha resulting configuration,

Notwithstanding anything to the contrary contained In this Agreement,
the Parties acknowledge and agree that the Company may, after expiry
of the Agreement Perlod and at any lime thereafter, purchase Spares
directly from the original equipmant manufacturer or supplier of that
Spara,

16.2 Change-out Spares

16.2.1

16.2.1.1

16.2.1.2

16.2.1.3

1622

16.2.3

16.24

Tha Contractor shall at all times during the Fleet Defect Protection
Period, provide, maintain and replenish from time 1o time, at the expense
and risk of the Conlractor, a quantily and variety ol Spares as is
necessary to!
\
enable the Contractor to repalr any Defect and to parform its other
obligations under Clause 10 (Warranty Regime);

enable the Contractor o perfarm its obligations under Clause 11
{Missiort Reliability and Fleet Avallability}; and

ensure thal no failure to meel the Fieet Availabiity Target under
Clause 11 (Mission Reliabilily and Fiest Avaiizbility) arises as a
result of the unavailabilily of such Spares (the Change-out
Spares).

All Change-out Spares shall be stored at tha Delivery Point,

The Company shalf be entilled 1o Inspect and audit the Change-out
Spares and their values from time to time. Withoul prejudice to such
rights of the Company, the Contractor agrees (o promptly deliver to the
Company on prior written request an inventory of Change-out Spares
logether with a written confirmation that such inventory is accurate as of
the date such invenlory was generated.

On expiry of the Fleet Dafect Protection Period, the Contractor shall offer
for sals to the Company any Change-Oul Spares remaining at the end of
such perled on such lerms as the Contrastor and the Company may
agree.
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16.3

16.3.1

16.3.2

16.3.2.1

16.3.2.2

16.33

16.3.4

16.3.5

16.4

16.4.1

16.4.1.1

Tools and Test Equipmem

The Company and the Contractor shall consult with each other with a
view o agreeing, as soon as reasonably practicable after the Efiective
Date but in any event no laier than 30 days afier finglisation of the
design of the Locomotives in accordance with Part 6 (Design Procass) of
Schedule 3 {Agreement Management), on the type, quantity and price of
Tools and Test Equipment to be provided o the Company by the
Contractor under this Agreement, which will be reflected in an agreed lisl
drawn up by the Contractor and delivered to the Company, such list,
once finalised, to be attached io this Agreement as Part 2 {Tools) and

Parnt 3 (Test Equipment) of Schedule 8 {the Master Tools and Test
Equipment List}.

The Contractor shall compiie the Master Tools and Test Equipment List
in accordance with the folfowing principles:

each Tool and item of Test Equipmen! shall be priced and
identified separately on the Master Tools and Tes! Equipment List:
and

the quaniity 10 be ordered of Tools and Test Equipment shalt be
determined by the Gontraclor {in consullation with the Company),
provided that the tolal value of the priced Master Tools and Test
Equipment List shalt not exceed the Recommended Tools Value
{in the case of the Tools) and the Recommended Test Equiprment
Value {in the case of the Test Equipment} in, each case, as
defined in Schedule 1 (Pricing and Payment Terms).

The Company shall purchase and the Contractor shall procure the
avaiability, sell and deliver 1o the Company, the Topls and Test
Equipment listed in the Tools and Test Equipment Order in accordance
wilh Schedule 1 {Pricing and Payment Terms).

The Company may, from time 1o time, order and purchase additional
Toals and Test Equipment by written notice to the Contractor, specifying
the type and quantity of Tools andior Test Equipment so ordered.

The Coniractor shall Deliver the Tools and Test Equipment 1o the
Company at the Delivery Point in the guantities so ordered and within a
period which corresponds to the delivery lead time specified ior the
iterms so ordered in Part 2 (in tha case of Tools) and Parl 3 fin the case
of Test Equipment) of Schedule 6 {Spare, Tools and Test Equipment), or
it no such lead time is specified within a reasonable period.

General

inspection

Upon arrival of any Spare, Too! or Test Equipment at the Delivery
Point, the Coniraclor shall present the same to the Company or, if
s0 requested by the Company, 1o the Company'’s nominee {the
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Relevant Person) for verlfication of correct items and quantities,
and of condition,

16.4.1.2 The Relevant Person shall sign a delivery note in respact of those
Spares, Tools and Test Equipment complying with the quantities,
qualiy and condition required under this Agreement, Signature of
such delivery note shall, for all purposes of this Agreement,
constitute Acceptance of that Spare, Too! or item of Test
Equipment {as applicable).

16.6,4.3 i, in the reasonable opinion of the Relevant Person, any Spare,
Tool or item of Test Equipment defivered is not of the type and in
the quantity ordered or is nol in compliance with the condition
tequired under this Agresment condition, the Relevant Parson
shall issue a rejection certificate In respect of the relevant Spare,
. Tool or Test Equipment stating the reasons for its rejection.

(-;_)) 164.1.4 Upon the Company lssuing of a rejection certificats under
Clause 16.4.1.3, the Contractor shall remova the ralevant Spare,
Too! or Test Equipment (as applicable) from the Delivery Point and
substitute such rejected Spare, Too! or Test Equipment as scon as
reasonably practicable with Spares, Tools and/or Test Equipmem
capable of being accepted pursuant to Clause 16.4.1.3, and
present such substitute Spare, Tool or Test Equipment lo the
Relevant Person for verification and inspaction, whereupon the
procadure contemplated by Clauses 16.4.1,2 and 16.4.1.3 shall
recommence.

16.5 Risk

All risk of loss, theft or damage to any Spare, Tool or Test Equipment shall
pass fo the Company on signature ol a delivery note in respeet of such Spare,
q} Yool or Tes! Equipment {as applicable).
)

16.6 Title Transfer

The Contractor shail transfer tille 10 all Spares, Too!s and Test Equipment with
full tille guarantee, free from any encumbrance (other than any encumbrance
crealed by the Company), by physical delivery at tha Delivery Point upon
paymenl, in accordance with Scheduls 1 (Pricing and Payment Terms) of the
amourt for such Spare, Tool or Test Equipment.

17. Contraci Management
171 Incorporation of Schedule 3 {Agreement Management)

The Campany and the Contractor will comply with all of their respective
obligations set out In Schedule 3 (Agreemeant Management).

LOCOMOTIVES SUPPLY AGREEMENT - 18
TFR SUPPLY AGREEMENT 232 DIESEL

LCCOMOTIVES

Codn: TFRAM — HN - ArNA

0058-0372-0001-0490



——-

0058-0372-0001-0491

74331871_2

17.2

173

174

17.5

17.8.1

17.5.2

Obligetions Cumulative

kach of the Contractor's and the Gompany's obligations in Schedule 3
(Agresment Management) are in addifion to, and shali not himit, its other
obligations under this Agreement. Salisfaclory performance of its obligations
under Schedule 3 (Agreement Management) {or any of them) shall not
discharge the Contractor or, as the case may be, the Company from any
failure 1o periorm its other obligations under this Agreement.

Contractor’s Obllgations noi Affected

Without prejudice fo the Contraclor's rights under Clauses 3.8 (Potential
Grounds for Extension) and 21.8 (Damages), no act of, or omission by, the
Engineer in performing any of his duties under and in accordance with this
Agreament shall operale to relieve the Contractor of any of the duties,
responsibilities, obligations or lisbilities imposed on the Contractor by any of
the provisions of this Agreement.

Reasonable Exercise of Engineer's Discretions

Wherever in this Agreement the Engineer is required to make any
determination or to exercise his discretion by the giving of decisions, opinions
ar consenis or to express satisfaction or approval or olherwise take any
action, the Engineer shall exercise such discretion fairly and reasonably within
the terms of this Agreement (save where this Agreement expressly states that
he or it Is to have absolute or sole discretion), and having regard to all the
circumstances provided thal it shall nol be unfair or unreasonable for the
Engineer to refuse fo issue an Acceptance Cerfificate it the conditions of
Clause 7.2.6 {Acceplance) are nol mel.

Eitect of Approvals

Where the Company, the Enginger or the Engineer's Representative {or
thie agent of any of them) has become obliged 1o issue a cerificate in
accordance with this Agreemeni or any olher Project Document, it shail
do so promplly and in any event within five Business Days of having
becoms so obliged. Provided all the criteria have been met for the
issuance of such cerificale in accordance with this Agreement, such
certificate shall be deamed o have been signed and issued by the
Company, the Engineer, the Engineer's Repressntative or the relevant
agert (as applicabls) on expiry of such five Business Day period.

Any approval, consent or cenlificate given or issued by the Company, the
Engineer or Company Representative (or agent of any of them) under
and in accordance with this Agreement or any other Project Document
shall take effect in accordance with its terms but shali not relleve the
Contractor from any liabifity 10 the Company arising out of, or connected
with, the performance of non-performance of the Contractor's obligations
under this Agreement, excepl that the issus of an approval, consent or
certiticate shall constiite discharge by the Contraclor of its obligation 1o
oblain such approval, consent or cerlificate.
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176

1761

176.2

7.7

17.7.1

17.7.2

Third Party Instructions

Notwithstanding any other provision of this Agreement, the Contractor
undertakes that it shall not accept any instructions from any Relevant Authority
which, if implemented, could cause a Variation to the Specification or (o any
olher provision of this Agreement unless:

the Project Manager has given his prior wiitten consent {such consenl
not 1o be unreasonably withheld or delayed); or

the accepiance of instructions is required by the provisions of any Legal
Requirements, in which case the Contractor undertakes 1o give notice to
the Company of the acceptance of instructions as sogn as is reasonably
practicable.

Payment of Penalties

The Contractor shalf pay any Penalty incurred by it under and in
accordance this Agreement (as indicated in the retevant Penaly
certificale where applicable) within 10 (ien) Business Days of the
Company issuing a Tax invoice to the Contractor for the amount se! oul
in that cerliticate. if the Contractor disputes the incurral, or the amount,
of any Penally levied by the Gompany under this Agreemant, the matler
will be Wreated as a Dispute in accordance with Clause 26 (Dispule
Resolstion) and the Contraclor shall pay such amount to the Company
in accordance wilh this Clause 17.7 (notwithstanding such Dispunte). If
such Dispule is determined substantially in favour of the Conlractor, the
Company shall repay to the Contractor an amount equal to the Penalties
so paid (or thal portion of the Penalties which were found not 1o have
been validly incurred by the Contracior), together with interest at the
Prime Rate on such amount from the date of payment of such Penaily
by the Contraclor lo the dale of reimbursement of such Penalty {or
portion thereof) by the Company.

Shouid the Contracior fail to pay any Penally in accordance with Clauss
17.7.1, such amount shall be regarded as a malured obligation due by
the Contractor for the purposes of Clause 849 {Set-0Mf) and the
Company shall be entitled to deduct the amount not pald by the
Contraclor from the next Milestone Payment or any other payment or
amount then due by the Company to the Contractor.

18. Responsiblilty for the Locomotives and Insurance

18.1

General Obligations

The Coniraclor shall be responsible for each Locomotive completely
manufactured or in the course of manufacture and for all materials acquired by
or delivered to the Contractor or any Sub-Coniractor in connection with Ehis
Agreemant whether the property of the Conlractor or any Sub-Contractor or
the Company whether on the Contractor's, or any Sub-Contracior's, premises
of in transit until such time as risk in the relevant Locomotive passes 1o the
Company in accordance with Clause 8 {Risk, Title Transfer and Paymenis)
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182

18.2.1

18.2.2

18.2.3

18.2.4

18.2.5

18.3

{but without prejudice 1o Clause 10 (Warranty Regime)) The Contractor shz!l
be responsible fo: the replacement of each Locomotive or pan thereo! or
material which shall be lost, destroyed or damaged by any cause whatsoever
prior 10 the passing of risk in relation to such Locomotive in accordance with
Clause 8 {Risk, Title Transfer and Payments).

Seope of Coverage

The Contraclor shall, ai its own expense, provide and maintain as a minimum
the following cover in farm and substance satistactory to the Company:

in the name of the Conlractor (and provided, always, that the Company
is named as an additional insured thererunder), Properly Damage
insurance against destruction, damage or loss from any cavse
whatsoever of the Locomotives, whether completely manufactured or in
the course of manufacture and all materials, equipment, machinery,
spares and other ltems acquired by or delivered to the Contracter or any
Sub-Contractor in conneclion with this Agreement and shall keep them
so insured for the ful replacement value of such Locomolives and
materials In accordance with Clause 18.3 (Duration).

in the name of the Contractor (and provided, always, thal the Company
is named as an additional insured theraunder), Marine and Air Cargo
Insurance {including all risks properly insurance for all insurable risks of
physical loss or damage) in respect of the Laocomotives, whather
completely manufactured or in the course of manufaciure and afl
malerials, equipment, machinery, spares and other items in connaciion
with this Agreement whilst in transit or temporary storage en route trom
country of origin anywhere in the world until completion of unloading at
the Delivery Point;

in the name of the Conlractor (and provided, always, that the Company
is named as an addiional insurad theraunder), insurance in terms of the
provisions of the Compensation for Occupational Injuries and
Diseases Act No. 130 of 1993 as may be amended or in terms of any
similar  Workers Compensalion and Unemploymen! Insurance
enactments in the Contractor's or Subconfracior’s  operational,
manufacturing or assembly locations {the Facilities);

Production insurance cover for the Locomotives:

Third Party Liabfiity insurance in form and substance salisfactory to
the Company in an amount not less than R1,000,000 {one mifion) in
respect of each and every occurrence. The Contracior shalt procure that
such third pary liability insurances are in place no later than 3 (three
months) prior 1o Handover of the first Locomotive.

Duration

The Contraclor shall procure that the insurances described in Clause 18.2
{Scope of Coverage] are in place no later than the date of this Agreement and
in each case remains in effect in respect of sach Locomolive until risk in that
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Locomotive passes to the Company in accordance with Clause 8 (Risk, Title
Transfer and Payments) or in the casz of he mswances descrbed in
paragraphs 18.2.4 and 18.2.5, unfil an Acceptance Cerlilicale is issued in
respect of the final Locomotive.

1B.4 Policles and Premium Receipts

The Contractor shall:

i8.4.1

provide 1o the Company on the date and promptly on request from time
to time a certificate of insurance or other evidence satisfactory to the
Company that the insurances required by this Clause 18 ars in force and
properly maintained in accordance with this Agreement;

ensure thal all polential and appointed Sub-Contractors are aware of the
whole confents of this Clavse 18; and

enforce the compliance by Sub-Contractors with this Clause 18 where
applicable.

18.5 insurance Procesds

18.5.2

18.5.3

19. Training

Alt monies received under any palicy or pelicies of insurance in respeat
of destruction or damage or foss of any Locomotives or materials as
described in Clauses 18.2.1 and 18.2.2 or such proportion of the monies
received as is applicable thereto, shall be applied by the Contractor in or
wards the replacement of such Lotomotives or materals lost,
destrayed or damaged, but this provision shall not affect the Contractor's
liability under this Agreement.

In respect of any amount which becomes payable as a result of a claim
in respect of public liability insurances, the amount of any deductible

shall be paid dirgctly to the relevant insurer {0 facititate settiement of that
claim,

Third Party Liability insurance for Drivers

The Contractor shall, al #ts cost and expenss, procure thal such
insusances in respect of the Company’s Train Drivers in each Contractor
Facility are effected by the Efective Dale, and are maintained for such
period as training for Train Drivers takes place at such facility pursuant
{o the 1erms of this Agreemant,

The Company and the Contractor shall comply with thelr respective obligations sei
out in Part 12 (Training) of Schedule 3 (Agreement Management).
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20, Soclo-Economic Obligations

20.1 Supplier Development

20,11

20,1.2

i is a fundamental requirement of the RFP thal the Contractor
contributes to the Supplier Development Programme, as applied by
Transnst SOC Lid,

In response to this requirement, the Contractor vnderiakes to implement
the SO initiatives described In Part 1 (SO Bid Document) of Schedule 4
{Soclo-Economic Obligations).

20.2 Net Used

203 Broad-based Black Economic Empowerment

20.31

2032

20.3.3

It Is a fundamental requirement of the RFP that the Contractor complies
with its social obligations with respect to the government's Broad-based
Black Economic Empowerment (B-BBEE) policy.

In response to this requirement, tha Contractor undertakes to implement
and comply with the Further Recognition Development Commitments,
the contents of which are described In Pan 1 (SD Bid Documem) of
Schedule 4 {Socio-Ecanomic Cbligations).

Without derogating from the generality of Clause 20.3.2, the Contractor
shall at all times maintain, as & minimum, a Level 4 accreditation
{(measured in terms of the Department of Trade and Industry B-BBEE
Codes of Good Practice). Throughout the Agreemenl Pericd, the
Contractor shall provide to the Company as soon as reasonably possible
(but in any event no later than 10 Business Days) after each anniversary
of the Effective Date, an up-lo-date and valid B-BBEE accreditation
certificate in respect of the Contractor, evidencing compliance with the
cavenan! contalned In this Clause 20.3.3,

20.4 SD Pian & CCS Flan

20.4.1

20.4.2

The Contractor shall develop and present to the Company, in writing, a
detalled plan (in relation to the Supplier Development Programme, the
SD Plan and in refation 1o the Climata Change Strategy, the CCS Plan
and together, the Plans} setling ot the naiure, extend and estimated
monetary value of the SD and CTCS commitments which the Contractor
Is prepared to undertake, the details as to how the Contractor proposes
to achieve such commitments as well as mechanisms and procedures to
allow for access o information and wverification of the Contractor's
compliance with the respective Plans.

The terms of the Plans and monetary value of the commitments
thereunder shall not {unless otherwise agreed In writing) be mors
onerous 1o the Contratior or be less or less favourable 1o the Company
than;
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20421

204.2.2

20.4.3

20.4.4

20.4.5

20.4.6

20.4.8.1

20.4.6.2

20.4.7

2048

20.4.8.1

A 8 e A i i B ¢t £ Y i e i Sl A A o e 14 -

in the case of tha SD Plan, the commitments made by the
Contractor in Part 1 (SD Bid Document) of Schedule 4 (Socio-
Economic Obligations); and

in the case of the CCS Plan, the commitments made by the
Contractor in Part 2 (CCS Bid Document) of Schedule 4 (Soclo-
Economic Obligations),

The Paties underiake to negotlate In good faith with a view ta agreeing
the content of the Plans by no later than the date which falls 120 {ona
hundred and twenty) Business Days alter the Effective Date (or such
later date as the Company may consent to In writing).

1f the Partles {acting reasonably and in good faith whh due consideration
to the initiatives proposed by the Conlractor in Schedule 4 {Socio-
Economic Obligations) fail to reach agreement on elther of both Plans
within 120 {one hundred and twenty) Business Days of the Effective
Date, it shall constitule & Contractor Event of Defaulf and Clause 21.4
{Breach and Termination} shall apply.

The Contractor shall for the duration of this Agreement comply with each
of the Plans and the Further Recognition Development Commitments.
Each Plan and the Further Recognitian Development Commitments may
be updated (subject to Clause 20.4.2) from time to time by agreement
between the Parfies without the need to amend this Agreement.

The Contractor shall:

monitor, audit, and record In an auditable manner, its own
implementation and compliance with the Plans and the Further
Recognition Development Commitments; and

provide the Enginger with such information as the Engineer may
reasonably request concerning the implementation by the
Contracior thereod.

The Engineer must report La the Conteactor and the Company at the end
of every 3 (three) months as 1o whether or not the Engineer reasonably
considers, based on the information available to it, thal the Contractor
has during such time complied with the Plans and the Further
Recognition Development Commitments and the extent, if any, to which
the Cantractor has nol so complied.

Without prejudice to the Company's rights under Clausa 21:

If the Engineer reasonably considers that the Contractor Is not at
any time complying with any Plan or the Furlher Recognition
Development Commitments, the Engineer may make such
recommendations as he considers reascnably appropriate 1o the
Contractor as o the steps he reasonably conslders should be
taken by the Contractor in order for the Contractor to remedy such
non-comptliance and the time period within which such steps must
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be laken. U such recommendaticns ara not implemented by the
Contractor in accordance with such recommendations, then tha
Engineer must repart that non.compliance to the Company;

20482 the Company may, at any time, request a meeting with the
Contractor to consider any non-compfiance reporied to by the
Engineer or which otherwise comes 1o its attention. Both Parties
must attend such a meeting and negotiata In good taith with a view
to reach agreemsnt on the steps or actions that the Conlractor
must undertaks in order to remedy that non-compliance.

20.5 Non Compliance Penalties

20.5.1 If the Coniractor fails, at any time, to achleve its commitments under and
in accordance with any Plan or under the Further Recognition
. Development! Commitments, Including any recormmendations of the
Engineer under Clausa 20.4.8.1 (a Non Compliance), the Conlractor
- shall, subject to Clause 20.7 (Nan Campliance Penalty Cap), pay a Non
Compliance Penalty to the Company In respect of such Nan Compliance

at lhe Applicahle Rale,

20.5.2 Non Compliance Penzities shall be calcuiated as a percentage of the SD
Value attributable 1o the unperiormed commitmen! of the Contracior
under the relevant Plan as at the dale on which such Non-Compliance
Penalty is caiculated, and accrue at the Applicable Rate per week until:

20.5.2.1 the date on which the Conlractor has remedied such Non
Compiliantce by complying with the relevanl Plan and/or the Further
Recognition Development Commitments(as applicable); or if
earlier

20.5.2.2 the dale on which this Agreemen! is ferminated pursuant fo
Clause 21.1.6 (Conlractor Defaull).

20.6 Rate of Non Compliance Penalties

«®

20.6.3 in relation to each Plan, Non Compliance Penalies shall accrue =l the
following Applicable Rates;

20.61.1 for the first waek {or part thereof}, a rate of 1,00 {(one ) per cent per
annum caleulated in accordance with Clause 20.8.2;

20.6.1.2 for the second week (or part theraof), a rate of 2.00. (wo) per cent
per annum calculated in accordance with Clause 20.5.2;

206.1.3 for the third week (or part thereaf}, a rale of 3.00 (thrae) per cent
per annum calculated In accordance with Clause 20.5.2;

20.6.1.4 for the fourth week {or pari thereof), a rate of 4.00 {four) per cent
per annum calculaled in accordance with Clause 20.5.2; and
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206.1.5 for any period of Non Compliance after the fourth week a rate of
5.00 {five) oar cenl par ansum caloulated in accordance with
Clause 20.5.2,

2086.2 in refation 1o the Further Recognition Development Commitments, Non
Comptliance Penallies shall accrue at the following Applicable Rates:

208.2.1 for the first week (or part thereof), a rate of 2.0 (lwo) per cent per

annum of the SD Valye,;

206.2.2 for the second week (or pari thereof), a rate of 4.00 (four) per cent

per annym of the S0 Valus;

70823 for the third week (or part thereel), a rate of 6.00 {six} per cent per

annum of the SO Value;

206.2.4 for the tourth wesk {or part thereof), a rate of 8.00 {eight) per cent

per annum of the 8B Value, and

20.6.2.5 for any period of Non Compliance after the fowrth week, a raie of

10.00 {ten) per cent per annum of the 8D Value.
207 Non Compliance Penalty Cap
The madimum amount of the Contractor's kiability to pay Non Compliance
Penallies under {his Clause 20 shall nol exceed:

2071 in the case of either Plan, 2.5 (lwo and half] per cenl of the SD Value;
and

20.7.2 in the case of the Further Recognition Developmant Commilments, 7.5
(seven and a half} per cent of the SD Vaiua,

{each a Non Compliance Penatty Cap).

20.8 Hon Compliance Penalty Certificate

2081 it any Non Compliance Penalty arises, the Engineer shall issue a Non
Compliance Penalty Certificate on the last day of each wesk during such
Non Compliance indicating the Non Compliance Penallies which have
acerued during that period,

20.8.2 A Non Compliance Penaity Cerlificate shall be prima facie proof of the
inatiers o which i refates. ¥ tha Contractor disputes any of the amountis
sel out in a Non Compliance Penally Cerlificate the dispute shafl be
resolved in accordance with Clause 26 (Dispute Resolution).

209 Payment of Non Compliance Penalties

20.9.1 Subject to Clause 20.8.2, the Contractor shall pay the Non Compliance
Penalties indicated in the Non Compliance Penalty Certificate within 10
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{ten) Business Days of the Company issuing a Tax lnvoice o the
Contragtor for the amount sel qul in that ceriucate. [ the Company
coes not 1ssue & Tax lnvoice to the Contractor for Non Compliance
Panallies accrued during any relevant period, those Non Compliancs
Penalties shall be carried forward 1o the next period.

209.2 The Contractor shall pay the amoum due undes Clause 20.5 within 10
days after receipt of an invoice from the Company, failing which the
Company shall, withou{ prejudice to any other rights of the Company
under this Agreement, be entitled to calf for payment under the SD
Band.

2093 Should the Contraclor fail to pay any Non Comgpliance Panaities within
the time indicated in Clauses 20.9.1 or 20.9.2 (as applicable), the
Company shall, without prejudica to any olher rghls of the Company
under this Agresment, be entitled io:

20.9.34 deduet the amount not paid by the Contracior from the next
Milestone Payment; andfor

20.9.3.2 claim the amount not paid or deducted from the next Milestone
Payment under the SD Bond.

20.9.4 The Non Compliance Penaliies set forth in this Clause 20 are stated
exclusive of VAT. Any VAT payable on Non Compliance Penallies will
he for the account of the Contractor.

20.10 Exclusive Remedy

20101 The Coniractor's obligation to pay Non Compliance Panalties constitules
the entire liabilily of the Contractor and rights of the Company arising out
of or altributable {o such non-compliance, provided that limitation shalt
not fimit, prejudice or derogate from:

20,10.1.1 the Company's rights under Clavse 21.4 (Consequences of
Contractor Defaull) and 21.7 {Final Accounls) in cireumstances
whare the relevant Non Complisnce Penally Cap has been
reached as contemplated in Clause 21.1.8 (Contractar Default);
and

20.10.1.2 the Company's rights under this Agreement in respect of any other
breach or non-performance by the Confractor of its obligations
under this Agreement,

26.10.2 Pravided that the Coniractor pays the amount under Clause 20.9
{Payment of Non Compliance Penalties), the Company shall not be
entitled (o terminate this Agreemant.

20,103 The Contractor acknowiedges that the paymenis under Clause 209
{Payment of Non Compliance Penalties) represent a genuine pre-
astimale of the prejudice sulfered by the Company
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20.1% B-BB

20111

20.11.2

20.11.3

20114

20.11.5

EE end Conlraclor Corporate Structure

The faclors which influenced the Company's declsion to enter into this
Agreemenl with the Contractor Include, inter afia, the corporale and
organisational structurs of the Contractor and the way In which it
facliitates B-BBEE participation,

The Contractor must notify the Company forthwith of any changs in the
relative Parlicipation Interests and provide to the Company any
information which it may reasonably require {(which the Contractor is
regsonably able to provide) in raspect of any actuat or (if the Contractor
has knowledge thereof) proposed acquishtion, disposal, transter or other
change of ownership of a lega! or beneficial interest In the Contractor or
the BEE Parly.

The Conttactor will not implement or permit ta occur 19 any material
change in the Paricipation interests without tha Company's written
consent, nol to be unreasonably withheld or delayed. It shall be
reasonable for the Company to withhold its consent to 2 proposad
change in Participation Interests, if the proposed transferee or holder of
any new Participation Interests does not meel the contracling policy
requirements of the Company from time to lime or adversely etfects (or
teasonably likely to adversely affect) the Contractors cammitments {or
the achievement of such commitments) under the Further Recognition
Development Commitments. The Company shall notify the Contractor
whether it consents to the transfer of Participation Interests within 20

(iwenty} Business Days having reteived notice thereof from the
Coanltractar.

Notwithstanding Clause 20.91.3, tha Company shall not unreasonably
refuse its consent to any change of relative Participation Interssis which
involves the transfer of Participation Interests to Black Persons intended
to produce compliances with the Furlher Recognitlon Development
Commitments,

The Centracter shall procurs that the Guarantor notifies the Company ol
any malerial change in the ownership interests of the Guarantor in any
South African subsidiary which is a member of the Contracior.

For purposes of this Clause, malerial change means any direct or
indirect change in part and/or in aggregate at any time over the duration
of the Agreement involving 15% of the total Participation interests of the
Contractor and includes a change involving the encumbrance ol
Participation Interesls or the tegal and beneficial ownership of the BEE
Party.

2i. Breach and Termination

211 Contractor Defaul}

Each

of the following events or crcumstances Is a Contractor Defaull:
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21.1.1

21.1.2

21.1.3

2114

21.1.4.1

21.142

21.1.5

21.1.8

[ — - e e =

o [ e — .

e s m e e g 0t

the Contractor fails to commence the Works within 30 (thinty) days of the
agreed date for commencement in accordance with the Master
Programme or such extendsd dzte as agreed betwsen the Paries in
accardance with the terms of this Agreement; or

the Parties tall 1o reach agreement on elther Plan In accordance with
Clause 20 (Socio-Economic Obfigations); or

the Contractor commits any other material breach or persistent breach of
the terms of the Project Documents (other than as refarred o elsewhere
in this Clause 21,1 or where expressly described as an event of default
of the Conlractor {howsoever defined) under that Project Document); or

if, al any time and in relation o any Baich:

mare than 20 (twenty) per cent, of the Locomotives in such Batch
have not been Commissioned wilhin 30 days of thelr Scheduled
Handover Dates;

more than 20 (twenty) per cenl. of the Locomotives In such Baich
are Failed Locomotives; or

if in refationt to any Batch, the aggregale of the Delay Penallies paid
and/or due and payable by the Conltractor under Clauss 9 {Delayed and

Early Delivery} (whether or not pald) equal or exceed the Detay Penalty
Cap for such Batch;

if the aggregate of the Non Compliance Penalties paid andlor due and
payable by the Conlractor under Clause 205 (Non Compliance
Penalties) {whether or not paid) equal or exceed the appiicable Non
Compliance Penally Cap,

and, in each case ¥ capable of belng remedied, fals to remedy such breach
within 20 Business Days of the earlier of the Company giving notice of the
breach to the Contractor or the Contraclor becoming aware of such breach; of

2117

21.1.8

2119

the Contractor fails to comply with any of its payment obligations under
this Agreement such that an undisputed sum in an apgregate amount of
at least R500,000 is outstanding for & period of at least 5 Business Days
aftar the Dua Date {or Due Dates) relating to such aggregate amount; ar

a cesslon or assignment of the rights and/or obligations of the Contraclor
under this Agreemenl occurs in breach of Clause 29 (Cession or
Assignment); or

a Security Document is breached or repudiated by the pary providing
such sectrity or It is or becomes unlawlul for a pany to a Security
Document to perform any of its obligations under those decuments or
instruments, or any cf them becomes ineffective or unenforceabla or is
alleged by such parly to have become Ineffective or unenforceable: or
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21110

21111

2t.1.12

21,193

any Bond terminates or expires or a Credkt Event in refation {a the issuer
of that Bond occurs, In either case, In clicumslances where no
Replacemant Bond is provided to tha Contractar In accordance with
Clavse 14.9 (Replacement Bond);

the Contractor repudiales or rescinds a Project Document or evidences
an intentlon to repudiale or rescind a Project Document or abandons the
manufacture of the Locomotives:

an Insolvency Event occurs in respect of the Contractor, the Guarantor
or any other party to & Security Document; or

any representation or warranty made by the Contracior in terms of
Clause 3 (Representations and Warranlias) or by the Guarantor In terms
of clause 3 (Representations and Warranties) of tha Parent Guaranten is
or proves to be incorrect or misleading in any material respect when
made of deemed o be repeated.

21.2 Company Default

Each of the following events or circumstances is a Company Default:

21.2.1 an Insolvency Evant occurs in respect of the Company; or
21.2.2 the Company (ails {o comply with any of its payment obligations under
this Agreement on the due date for payment such that an undisputed
sum In 20 aggregate amount of at least R5,000,000 Is outstanding for a
period & least §Business Days after the Due Date {or Due Datos)
relating fo such aggregate amount, This Clause 21.2.2 shall not apply lo
a payment default under Clause 8.15 {Untawiul claims).
21.3 No-Fault Termination Events
Each of the following events or circumstances is a No-Fault Tesmination
Event: :
21.3.1 a Force Majeurs Event; and
21.3.2 where this Agreement Is terminated under Clause 33.8.5 (iegaltty).
21.4 Consequences of Contractor Default
21.4.1 if a Contractor Delault has occurred and Is continving, the Company
shall be antitled, without prejudice to any other rights or remedies it may
have in law:
21441 to terminate this Agreement (in whole or In pant in respect of any
Locomnotive) with immediale effsct by written nolice to the
Contractor; or
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214142

2i.4.1.2.1

21.41.22

21413

2t.4.2

2143

2144

21.4.4.14

~serve writteh notice of default on the Contractor requiting the
Contractor, af the option of the Company, {0 either:

remedy such breach or circumstance referred to in that
notice of default within 20 (twenty) Business Days of that
notice (or such longer period as may bo agreed in writing by
the Company In its absolute discretion); or

within 5 (flve) Business Days after that notice, to put ferward
a reasonable programme to remedy the breach or
circumstance, such programme 10 be In writing and to
specily the proposed remedy in reasonable detall and the
fatesi date by whith il is proposed thal that rermedy shall be
completed,

and if sither of the time periods sel out in Clavse 21.4.1.2.1 or
21.4,1.2.2 abovs are not observed, or If such remedial programme
is not acceptable to the Company, the Company shall be entitled
lc exercise the terminallon rights set oul  In
Clause 21.4.1.1; and/or

exercise iis sights under gach of the Parent Guarantee, the
Advance Payment Bond or the SD in actordance with its terms,

It the Company chooses not 1o serve a termination nolice pursuant to
Clause 21.4.1, the Company shall nol be 1aken to have walved any of its
righls under this Agreement and the other Project Documents.

#f any Contractor Defaull occurs and the Company does not wish to
temninate this Agreement, the Company shall ba entitled 10 exercise the
rights set ou In Clause 12.11 (Failure to Carry Out Work), without
having 1o serve a notice of fermination purscant fo Clause 21.4.1.1 to
activate such rights, but subject 1o the requiremsni 1o give notice 1o the
Conftractor in atcordance with Clause 12.11 (Failure to Carry Out Work).

If the Company terminales this Agreement under Clause 21.4.1.1 In
respect of any one or mora (but not alfy of the Locomotives, the
Contraclor shall immediately pay to the Company (but without prejudics
1o the rights of the Company under Clause 21.8 {Damages) an amount
equal {o all Milestone Payments paid by the Company 1o the Contractor
under this Agreement in respect of the Locomatives to which the
lermination applies (which the Company shall cartify accompanled by
reasonably detailed supporting svidence) together with:

Interest on each such Milestone Payment for the peried since the
dale on which the Company paid such Milestone Payment to the
Conlractor, at such rate as Is equal to the rale paid by the
Company to its Lenders In respect of the Locemotives (as certilied
by the Company and accompanied by reasonable evidence) or in
the case whera there Is no such financing, at the Prime Rale; and
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21442

any and all broken lunding costs or losses incurred by the
Company to its Lenders (including, without imiialon, 2 iegal costs
4a ginet out-ot-pocket expenses incurred by the Lenders andfor
the Company in connection with such fermination) in respact of the
Locomotives and/or any Spares, Tools andfor Test Equipment by
vitve of such terminalion, or as a result of any repayment or
prepaymert required in connection with such termination.

21.4.5 i the Company terminates the whole of this Agreement under
Clause 21.4.1 above:

21.4.5.1

21452

21.4.53

21.4.5.3.1

21.4.535.2

21454

214585

21458

214857

alt wark on the Locomotives shall cease:

the Coniractor shall convey {o the Company all Locomotives which
have been Commissioned beforg the dale of termination;

it, on the date of termination, the value of Lacomotives which have
been Accepted before and to tha! date and the value of those
Locomotives which are conveyed to the Company in accorgance
with Clayse 21.4.5.2:

is less than the sum of the Milestone Payments made by the
Company to thal date, the Conlraclor shali refund the
difference {o the Company and pay thal amount within 10
{ten) Business Days of receint of demand,

axceads the sum of the Milestone Paymenis made by the
Company to that date, the Company shall, subject to the
Contractor having paid all amounts and performed all othar
obligations owed by the Conlractor to the Company under
this Agreament {lncluding, wilhout limitation, the payment of
damages sulfered by the Company contemplaled in
Clauss 218 (Damages)), pay the dilerence o the
Contracior within 10 {ten) Business Days of receipt of 2 Tax
invoice for the relevant amount;

the Gontragtor ghall, on demand by the Company, deliver o the
Company {(or s nomines) all Deliverable Malerials which should
have been dalivered to the Company at thal time;

ownership of all Deliverable Materials which have been dalivered
to the Company or should al that fime have been defivered 1o the
Company shall vestin the Company {or its nominee);

the Contractor shall indemnify the Company and hold i harmiess
in relation to alf losses, actions, claims, demands, costs, charges
and expenses arising directly oul of any action or claim by any
person whose contract with the Contractor Is lerminated as a resuit
of the effect of this Clause 21.4; and

the Company may elect 1o complete the manufacture and supply
{in terms of the Specification) of Locomotives which have rnot heen
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Delivered on the date of termination, as set out in Clause 21.4.6
below,

21.4.6 If the Company elects to complste tha manufacture and supply of
Locomotives pursuant to Clause 21.4.5.7, the followlng shall apply:

21.4.6.1 the Conlractor shall immediately prepare a final aceount (which
shall be subject to Dispise) in accordance with Clauss 21.7 (Final
Accounts) and the Company shall pay to the Conlractor an amount
equal to the ditference (if any} between the amount certified by the
Engineer under Clause 21,7 (Final Accounts) and the total amount
of all Milestona Payments which have been paid 1o the Contractor
at that fime;

21.4.62 upon payment 1¢ the Contractor of amounis owing to il under
Clause 21.4.5.3.2, the Company shal be entiled (and the
Contraclor shall permh I} to take possession of and o remove
Irom the premises of ths Contracior any Locomaotive it its state of
cornpletion and any Components or materials intanded 1o be
incorporated In or fixed to it which the Contracior then holds or
subsequently receives (all in their state of completion at the time of
removal) and, against receipt by tha Contractor of that payment,
title to that Locomotlvs, those Components and materials will pass
to the Company; and

21.4.63 the Contractor shall promptly ticence and provide fo the Company
all Intellectuat Preperty Fights necessary for (but for the sole
purpose of) compleling the manufacture and supply of the
Locomotives.

21.5 Conseqguences of a Company Default

21.5.1 it a Company Delault has occurred and is continuing, the Contractor

may, by written notice to the Company, without prejudice to any other
rights or remedies it may have in law:

21.5.11 in the case of a Company Defaull under Clause 21.2.1 tarminate
this Agreement with immedtate effect;

21.5.1.2 in the case of a Company Default under Clausa 21.2.2 , requlre
that the Company remedy thal Company Detaull within 10 (ten)
Business Days. If the Company [ails to remedy that Company
Qefault within the prescribed perlod, the Cantractor may terminate
this Agreement with immediate effect by written notice o the
Company and ¢l2im damages in terms of Clause 21.8.2.

21.5.2 On termination of thie Agreememt under Clause 21.5.4, the
consequences of termination set out in Clauses 21.4.5 and 21,4.6 shall
apply.
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216 Consequences of a No-Fault Termination Event

21.6.1

21.6.1.1

21.6.1.2

21.6.2

On the occurrence of a No-Fault Termination Event, the following shall
apply:

if that No-Faull Termination Event is 3 Forca Majeure Event, gither
Parly may terminate this Agreement in accordance with Clause 25
{Force WMajeure); and

in the case of each such No-Faull Termination Event, the
consequences of lermination et out in Clauses 21.4.5 {excluding
21.4.5.6) and 21.4.6 shall apply in thelr enlirety, save thal the
Company shall be enliled only to complete the manufaciure of
those Locomatives in respect of which assembly had commenced
an the date of termination and the licence provided by the
Contraclor 10 the Company under Clause 21.4.6.3 shall ba
restricted accordingly.

Each Party hereby expressly agrees in favour of the other Pary, that it
shall have no right 1o claim damages {whether in conlratt, warranty,
delict or otherwise) from the other Party for any loss or harm suffered by
it pursuant to a fermination of this Agreement as a result of a No-Fault
Termination Event.

2.7 Finat Accounts

Upon the termination of this Agreement under Clauses 7.10 (Suspension,
Postponement and Change in Quantities of Dekivery of Locomotives) or 21.4
(Consequences of Contractor Default), 21.5 (Consequences of Company
Default) or 21.6 {Consequences of a No-Fault Termination: Event), or 21,30
{Termination by Company) the following will apply:

21.74

21.7.2

21.7.21

21.7.22

21,723

the Contractor must promptly prepare a final account {which shall be
subect o Dispute}, Indlcating all Work done to the date of termination,
including Warks already certified by the Engineer as part of the previous
Payment Cerificates issued in terms of Clause 8 (Risk, Title, Transfer
and Payments);

the Contracter shafl indicate In tha final account:

all of the Milestones reached for which Payment Certificates have
been issued by the Engineer;

ek of the further Miestones reached since the last Payment
Certificate was issued by tha Engineer, giving detalls in respect of
such Waorks or Milestones as to comply with the requirements for a
statement In terms of Clavse8 (Risk, Tile, Transfer and
Payments); and

any other Warks that have been completed, but ot to the tevel to
comply with the requirements of the next Milestone, including af
Work performed by the Contractor in relation to the design,
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manufacture and assembly of the Locomotives for which payment
was or is claimed by the Contractor and not yet paid;

21.7.3 the Enginesr mus!t authorise paymeant In respect of all Milestones and
other elements of the final account contemplated by Clause 21.7.2 and,
in addition, must consider the following:

21,7.34 the Works referred to in Clause 21.7.2.2, and musi certify and
authorise payment of any futher Milestone that has been achisved
in accordance with Clause 8 (Risk, Title, Transfer and Paymenis)
and the powers conferred on tha Engineer under this Agreement in
relation lo the cerlification of payments for Milestones); and

21.732 the Warks referred to In Clause 21.7.2.3, and, if salisfied that the
Works have been carried out in compliance with the Contractor
cbiligations under this Agreement, determine the valua of those
Works, having due regard 1o prevaling markel values of, and rates
applicable ta, those Works, considaring the quantities and quality
thereof. Any such value determined by the Enginesr will ba the
certified value of those Works for purposes of determining the
amount of payments due to the Contractor ynder this clause,
provided that the Confractor may dispute thet value, In which case
the maiter mus! be referred for resofution under Clause 26
(Dispute Aesolution);

21.74 if tha Englneer daes not agree with that final account, eithsr Pady may
refer the matter tor resolution in accordance with Clavse 26 (Dispule
Resolution).

21.8 Damages

Nolhing eontained In this Agreement:

21.8.1 shall detracl om eilher Party's cbligation ‘o mitigate its damages
suffered In consequence of a breach of this Agreement by the other
Pary: or

2t.8.2 shail, subject to Clauses 8 (Delay Penallies), 21.6 (Consequences of a

No-Fault Termination Event}, 22 {Limitation of Liability) and any other
limitation: o} Hablity provided for In this Agreement, alect the rights of
either Parly o claim damages from the other for all losses or harm
suifarad as a result of a breach of this Agreement,

21.9 Accrued Rights

Termination of this Agreemant shall not affect any accrued rights and
obligations under this Agreement and ihe other Project Documents as al the
date of termination. Termination of this Agreement (whether in whole or in
pan) under Clauses 21.4.1 {Consequences ot Conlractar Default), 24.5.1
{Consequences of Company Default), 21.8 (Consequences of a No-Fault
Termination} and/or 33.8 {llegaiity} shall ba withou? prejudice to all rights of
the Gompany under Clauses 7 {Handover and Acceplance), 10 (Watranty
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Regime), 13 (intellectual Property Rights) and 23 (indemnities) whether the
sama shall have accrued prior 1o, or shall accrue subsequent to, termination,

22, Limitation of Liabllity
221 Liablilly of the Contractor

2214 The total liablfity of the Contractor under or in connection with the Project
Documents, whether in contracl, warranty, delict {including, without

limitation, negligence or patent Infringement) or otherwise shall be
fimhed as follows:

22144 in the case of llabity under Ciause 5.7 {Fuel Efficiency),
Clause 7.5 (Falled Locomotive), Clause9 {Delayed and Eaty
Delivery), Clause 11 (Mission Reliability and Fleet Availability) and
Clause 20 ({Socio-Economic Obligations) and notwithstanding
anything ta the contrary in this Agreement, in accordance with
such clauses’ own regime for penalties andfor claims andfor
limitations of fiablitles which shall operate independently of this
Clause 22 and any limitations set forth herein;

22.1.1.2 in relation to Clause 10 (Warranty Regime}, solely to the cost of
making good or camying out any, modification, amendment,
rectification, replacement and/or repalr required under that
Clause; and

22.1.1.3 in refation to any breach of any ather obligation under this
Agreement whether fundamental or otherwise (sxciuding those sat
forth In or relerred to In clause 25 (Force Majeure), Clauses
22.1.1.1 and 22.1,1.2 ) In relation to any particular Batch, to an
overalt limit of 15 {fifteen) per cent. of the Baich Velue in aggregate
for all claims or events affecting or relating to the Locomotives in
such Batch, whether or not express reference is made {0 this
Clause 22,1.1.3 in any provision of any Project Document,

22.2 Liabliity of the Company

2221 The total liabllity of the Company under or in connection with the Project
Documents, whether in contract, warranty, delict (Including, without
limitation, negligence or patent infringement) or otherwise, shali, in
relation lo any Batch,shafl ba mited to 15% {fiftsen per cent) of the
Batch Valug in aggregate for all claims ar events affecting or relating to
the {Locomofives In such Batch, whether or not express reference is
made to this Clause 22.2.1 in any provision o! any Project Document.
However, such limitation shall not apply to the following:

222.1.1 the llabllity of the Company for paymant of the Total Contract Price
in respect of Locomotives that have been Accepted;

222.1.2 the liability of the Company for payment of the purchase price for
Spares, Tools and Test Equipment not olherwise forming part of
the Total Contract Price, which have been Accepted;
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222143 the liability of the Company for payment of the amounts
contemplated In Clausa 25 {Force Majeure}; and
22.2.14 any liabiflity of the Company arising from any Indemnity for third
party claims agalnst the Contractor under Clause 13 (intgllectual
Praperty Rights), Clause 23.2 (Company’s Principal Indamnity}.
223 Consequential Loss
Neither Paty shall bs liable to the other, whether arising from breach of
contract, defict or otherwise, for any Indirect Loss, except for any element of
revenue or profit which has been Included within the caloutation ot any penalty
regime under any Project Document or any simitar or other amount expressly
payabla by either Party under or in connection with any Project Document,
224 Mo Double Counting
Neither the Company nor the Contraclor shall ba entilied to recaver any
amount from the other under a Project Document {by way of indemnity or
otherwise) it and to the extent it has previously recoverad for the same loss or
damage under that Project Document or any other Project Document or
atherwise,
225 General
2254 The limilations of liability specified in this Clause 22 shall not Include:
22.5.11 any interest at the Default Rate which becomes payable on any
overdue amounts;
225.1.2 any additional amount slther Parly is required to pay to the other
Party pursuant to Clause 8 (Risk, Title, Transter and Paymeanis);
22513 any VAT payable; nor
22.5.1.4 In the case of the Conlractor only, any amounts payable by tha
Contraclor fo the Company under Clause 21.4 (Consequences of
Contractor Default} constituting a refund {in full or parially) to the
Company of any Milestone Payments pald by tha Company 1o the
Contractor in respect of Lecomotives 1o which termination of this
Agresment applies,
each of which amounts shall be payable in addition lo and on lop of such
limitations of fability.
2252 Nothing in this Clause 22 shall fimit any liability for personal injury or
death and damage ta property belonging to third parties.
LOCOMOTIVES SUPPLY AGREEMENT — 135
TFA SUPPLY AGHEEMENT 232 DIESEL
LOCOMOTIVES

Code: TFRAC - HD - B602

504



0058-0372-0001-0510

P43187%_2

23. Indemnities

231

£3.1

23119

23.1.1.2

23118

23.2

23.2.1

2322

233

Contiactor's Paacipal indemnity

Subject to Clavse 23.4 {Exclusions), if and to the extent the performance
or non-performance by the Contractor {or any person on its behall) of
this Agreement, or any act, omission, breach or neglect on the pan of
the Contractor, the Guaranior or any subconiractor or any member of
thsir regpeclive groups, or any of their respactive employess, agents or
representatives acting in such capacity:

causes personal injury 10, or the death of, or loss or damage 1o any
person [other than the Company) or any propsrly or righits of such
person of causes any fiability or penally {o the Relevant Authority
or resuils in the breach of any Legal Requirement or Necessary
Consent; or

causes or resulls in the Company being lizble for any harm
pursuant to section 61 of the Consumer Prolection Act, 68 of 2008
{the CPAY;

causes loss of damage o the Company or any property rights of
the Company or causes the Company io breach any Legat
Requiremen! or Necessary Consent,

the Contractor shall indemnify the Company against any loss or damage
suffered by the Company directly in connection therewith,

Company's Principal Indemnity

Subject to Clause 23.4 (Excluslons), if and to the exien! any uniawiul or
nagligent act or omission or breach of this Agreement by the Gompany or any
of #s employses, agents or represeniatives acting in such capacity:

causes personal injury 1o, or the death of, ot loss or damage o any
person (other than the Contractor) or any propery or righls of sueh
person; or

causes or resulls in ihe Coniractor being liable for any harra pursuant to
seclion 61 of the CPA,

the Company shall indemnify the Contractor against any loss or damage
sulfered by the Contractor directly in connetlion therewith,

Spares ndempity

The Gontragtor shall indemnily the Company on demand against any third
parly claims, or other liabilifies, damages, fines or penaities, which the
Company may at any time suffer or incur in respscl of dealh or personal injury,
or damage 1o property, resuiting from the possession, custody, maintenance
or repair of the Spares Tools or items of Test Equipment by the Contracior or
any other person on its behall.
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234

23.4.1

23.4.2

23.4.3

23.5

23.51

2352

2353
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Exctuslons

The following exclusions to indemnities provided in terms of this Clause 23.4
shall apply:

ngither Parly shall be libfe to indemnify the other Party (belng the
Indemnified Party) against any claim from third parties to the extent
that it results from any intentional act of the Indemnilicd Party or
negligenl act or omission, or from any failure to comply with Clause 32
{(Mitigation) on the pan of the Indemnified Party or its employees or its
agents;

the Company shall not indemnify the Contractor against any clalms for
death or injury or property damage under Clause 23.2 {Company’s
Principat Indemnity}, lo the extent that those claims era caused by the
Coniraclors wilful default, grossly negligent or negligent act or omission
or arise in relation to any Locomotive when in the possession of the
Contractor, its Sub-Coniractors or suppliers or its or their respetiive
agents or employees;

the iIndemnity granted by the Company to the Contracter under
Clause 23.2 (Companys Principal Indemnity) is granted on the
understanding and basis that the Contractor has an obligation {0 and/or
has satisfied itself that it is abis to design, manufacture and Commission
the Locomatives, in accordance with ihe Specilication and the olher
requiremenis of this Agreement.

Further iIndemnity Provisions

The indemnities set aut in this Clause 23 shall includa all direct costs
and expenses (including legal expenses on the scale as between
attorney and cllent} incurred by the Indemnified Party as a result of any
claim against which it Is indemnified In terms of this Clause 23, subject
always to Clause 22 (Limitation of Liability).

An Indemnified Parly shall not admil any fiability in respact of any claim
which may ba mada in respect of any indemnified loss. In the event of
such admission being made without the prior written authority of the
Indemnifying Parly so o admit, the Indemnity given under this clause
shall be rendered nulf and vold 1o the extent that, but for the admission,
the Indemnified Parly would not have been lizble In common law for
such & claim,

The Indemnified Party shall notify the Indemnitying Party In writing of
any such clalm within 10 {ten) Business Days after the Indemnilied Party
becomes aware of such claim or an event reasonably expecied to give
rise to a claim to enabls the [ndemnifying Party to cantest such claim.
Fallure by the indemnitied Party 1o notify the Indemnifying Party in terms
of this Clause 23.5.3 shall not take away or render Invalld or resuit in the
prescription of the rights or claims of the indemnified Party against the
Indemnifying Parly in terms of this Clause 23 except {o the extent that
the indemnified Party is prejudiced by such delay.
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2354

2355

234586

238

23.7

2371

23712

in connection with any proceedings retated Lo a malter [other than
agains! the Indemnilying Party) to be indemnified under th'z Cizuse 23,
the Parly seeking Indamniication shall use such advisors chosen by the
Indemnifying Parly and, if the Indemnifying Parly requests, allow the
indemnifying Pary 1o conduct the procesdings in the name of the
Indemnified Parly, who shall render all reasonable assistance to the
indemnifying Party. Nolwithstanding the foregoing, the Indemnified
Parly shall enly seftle such claim with the consant of the Indemmifying
Pasty, which consent shall not be unreasonably withheld or delayed.

The Indemnifying Party shall be obliged {o pay the indemnified Pasty the
amount of any indemnified loss suffered or incurred by the indemnified
Parly as soon as paymenl by the Indemnified Pary becomes dus and
payable to the relevani third party,

The provisions of this Clause 23 shall survive the termination of this
Agresmeni.

Adjustment for afler-Tax Liabilitles

Any amount payable (whelher by the Contraclor to the Company or vice
versa) under this Agreement by way of indemnity or reimbursement (but not
otherwise) shall be of such amount as is suflicient to place the recipient
{indemnified party) in the same after-Tax position as it would have been in had
ihe ioss, liability, damage, claim, cost or expense giving rise to the indemnity
or reimbursement not arisen (and so thal, without fimitation, the Indemnity or
reimbursement obligation of the ofher pady (indemnifying party) shall include
irrecoverable VAT in respect of those cosls or axpenses but shall
{notwithstanding any other provision ol this Agreement) exclude VAT other
than irrecoverable VAT,

Accounting Assumptions

For the purposes of determining, under Clause 23.6 (Adjusiment after Tax
Liabilities), what amaount is required to put the indemnilied pany in the after-
Tax position therein referred to, it shall be assumed (irrespective of whether il
is in fact the case) that, to the exient thal il can do so consistently with the
requiremnents of all Legal Reguirements, published South African Revenue
Service practice of general application and applicable rules of generally
accepled accounting practice, the indemnified parly draws up its accounts and
submits its tax returns and computations on such a basis as would not require
the amount of the indernily or reimbursement payment to be increased by
reason of any liabifity to Tax, and in calculaling the amount of any
irrecoverable VAT it shall further be assumed that:

the indemnified parly is registered for the purposes ol VAT {whether
separate or as a member of a group registration);

neither the indemnified party nor any membar of any VAT group
registration including the indemnified parly carries on any businesses or
acliviies other than those contermplated by this Agreement; and
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23.7.3

238

239

23.10

23.41

- S

the indemnified party (and where applicable the representativa member
of a group registration Including the indemnified parly) has carried out its
cbiigations under the VAT legisiation 1o make proper VAT retums on a
timely basis including, without timitation, the due and fimely claiming of
credit for Input fax avallable to it and the due and timely supplying of
documents and information properly required by any VAT authority.

Furiher Adjusiments

If It is subsequently established, In the case of any payment to which
Clause 23.6 (Adjustment after Tax Liabifities) applies, that the Tax position of
the indemnified party is (but without prejudice to Clause 23.7 {Accounting
Assumptions)} In any respect different from that assumed for the purposes of
calcutating the initial emount of the payment, such adjusiments, and
repayments or futher payments, shall be made as are required to take
aecoun! of that difference.

Payments to Third Partles

If any payment by one Party to a third party Is made In respect of an obligation
under this Agreement to indemnify or relmburse the other Party and gives rise
to an increased Teax fabllity tor the other Party, Clauses 23.6 (Adjustment after
Tax Liabiiities) 1o 23,8 (Further Adjustments) shall apply as if the payment had
actually been made to tho other Parly.

Notice of Endemnily Clalms

The Company shall promptly notify the Contractor af any incldent of which 1t Is
aware ghving risa 10 a clalm against the Company or any claim baing made or
action brought against the Company arising out of the matters in respect of
which the Company s entitled to an indemnily from the Contractor under
Clause 23.6 (Adjustment for afier-Tax Liabilities).

Limitation

Each of the indamnities contained In this Clause 23 shall apply to the
maximum extent permitted by applicable law. !

24. Handling of Incldents

24.1 Company Response

24,11 Subject to Clause 24.2 (Delence by the Contracter), the Company may
respond to any incident and, in the case of any clalm being made or
action brought against the Company, conduct the negotiation far the
selllement of any such claim or action and conduct any liigation or
proceedings that may arise from any such claim or actton.

24.1.2 The Contractor shall not make any admission or take any action which
might ba prejudicial to that negotiation or proceedings without the prior
writian consant of the Company.
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24.1.3

242

24214

2422

2423

2424

2425

24.3

if & claim. action or demand is mage against the Company (Relevant
Clalm} in respect of which the Contractor is liable 1o indemniy the
Company under the lorms of this Agreement, the Company shalt nolify
the Gontracior as soon as is reasonably practicable on becoming aware
of the facl of the Relevant Glaim, stating in reasonable detail the nature
of the matter,

Detence by the Contractor

On notification by the Company under Clause 24.1 {Company Responss) of a
Relevant Claim, the Contractor shall have the right to assume the defence of
ihat Relevant Claim upon giving rotice ta the Company to that effect within 20
Business Days afler receipt of the notice referred to in Clause 24.1.2, and fo
accepl, salile, compromise or otherwise deal with such Refevanl Claim as 1l
seas fit; provided always that it shall:

keep the Company informed as 10 the sfate of the conduct of the
Relevanl Glaim at reasonable intervals and on enquiry by the Company;

conduct the Relevant Claim having consulled with the Company and
taking accaunt of the reasonabls requests of the Company;

indemnify on demand the Company against all losses, claims, damages,
cost, expenses and Habilities of the Company arising as a rasull of the
conduct or result of the Relevant Claim by the Conlractor or of any
acceptance, seltlemant, compromise or other arrangement reached in
relation 1o the Relevant Glaim;

nofily the Company of the fact, and terms, of any sefilement,
conpromise or other arrangement in relation lo the Relevant Claim; and

ol sellle, compromise or consent 1o any entry of judgment with respect
{0 the conduct of any Relevant Claim without the prior written consent of
the Company (such consent not to be unreasonably withheld) where the
seitternent, compromise or consent refers to the Company and doss not
coniain restrictions acceptable fo the Company 1o prevent either the
disclosure of the lerms o! the seitlement, compromise or gonsen! or the
making of any further statement in relation to the proceedings o which it
relates,

Subrogation to Company’s Rights

Where subrogation would otherwise arise under any Lega! Requirements and,
subject 1o any relevant contraciual obligation of the Company, the Contraclior
shall be subrogaied to the rights of the Company o recover agains! the
parson making the Relevant Claim, provided that the Contractor shalt
indemnify the Company on demand against all losses, claims, damages,

costs, expense and liabilities of the Company arising as a result of such
subrogation,
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24.4 Asslstance
Subject to Clause 24.2.3, each of the Contractor and the Company shall give
reasonable assistance o the other In the defence or conduct of any Relevant
Claim against a third party referred to in this Clause 24, whether the Relevant
Claim Is conducted by the Contracior or the Company.

245 Company's Rights againsi Others
Where the Conlracter &t any time pays or s liable to pay an amount
(!ndemnlty Amount) to the Company to satisfy the abllity of the Contractor
{o indemnify the Company under this Agreement, {f the Indemnity Amount
salisties in full tha losses, clalms, damages, coste and liabllities of, and claims
against, the Company arlsing oul of the evenl or breach of this Agreement
giving risa to the lizhilly of the Contractor to indemnify the Company
{Indemnity Event) and the Company s or subsequently becomes entitied 1o
recover Irom some other person any sum in respect of the Indemnity Event,
then, provided that the Company’s losses, damages, cosls, labiltles and
llabilitles for claims made against it by third parties In relation to the Indemnity
Event hava been permanently satisfied in full by the Indemnity Amount;

2451 the Company shall, 1o tha extent that it Is aware of the existence of such
rights of recovary against the other person, give notice to the Contractor
of such rights;

2452 the Contractor shall have the right to take over the conduct of any claim
for such recovery against that other person upon giving notica to the
Company to that offect within 20 Business Days after recelpl of the
notice referred 1o in Clause 24.5.1 and to accept, sattle, compromise or
otherwise deal with such claim as it seas (it, providaed always thal it shall:

245.2.1 keep the Company informed as to the slate of the conduct of the
claim at reasonable Intervals and on enquiry by the Company;

245.22 conduct the clalm having consulted with the Company, and taking
account of the reasonable requests of the Company;

24523 indemnify on demand the Company against all josses, claims,
damages, cosls, expenses and Habilities of the Company arising
ag a resuit ot the conduct or result of the claim by the Contractor or
of any acceplance, settlement, compromise or other arrangement
reached in relation to the claim;

24524 nolify the Company of the fact, and the terms, of any settlerment,
comprornige or other arrandement in relation to the clalm;

24525 not settle, compramise ar cangent ta any entry of judgement with
respect fo the conduct of any such claim without the prior written
consent of the Company (such consen! not fo be unreasonably
withheld} whera the seiflemen!, compromise or consent refers (o
the Company and does not contain restrictions acceptable to the
Company to prevent either the disclosure of the terms of the
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settlement, compromise or consent or the making of any further
statement in refation to the proceedings to which it relates;

where subrogafion would otherwise arise under any Legal
Requirement and subject to any relevant contractual obligation of
the Company the Contractor shall ba subrogated to the righls of
the Company to recaver ageinst such other person provided that
the Contractor shall indemnify on demand the Company against atl
losses, claims, damages, cosis, expenses and labllities of the
Company arising as a result of such subrogation; and

sublect 1o Clause 24.5.24, each of the Contractor and the
Company shall give reasonable assistance to the other in the
defence or conduct of any claim ageinst a third parly referred to In
this Clause 24.5 (Company's rights agains! Others) whether such
claim is conducted by the Coniractor or the Company.

246 Clalms against the Contractor

24.6.1

24.6.2

24.63

# a claim, action or demand is made against the Contracior {an
Agreement Clalm) in respect of which the Company is lizble to
indemnily or pay the Contractor under the terms of this Agreement, the
Contraclor shall nolify the Company as soon as Is reasonably
praclicable on becorning aware of the fact of the Agreement Ctaim,
stating in reasonable detall the nature of the matier.

Sublect to Clause 24.7 [Delence by the Companry), the Contractor may
conduct the negotiation for the setilement of any such Agreement Clalm
and conduct ny litigation or proceedings that may arise from any such
Agreemant Claim,

Subject to Clause 24.7 [Defence by the Company), the Company shall
not make any admission or take any action which might be prejudicial to
that negotiation or proceedings withaut the prior writtan consent of the
Contractor.

247 Defence by the Company

On notification by the Contractor under Clause24.6 (Claims Against the
Conlractor) of an Agreement Claim, the Company shall have the right o
assume the defence of that Agreement Claim upon giving nofice to the
Convactor to that eftect within 20 (twenty) Business Days atier receipt of the
notice referred lo in Clause 24.6 (Claims Against the Contractor), and lo
accept, setlle, compromise or otherwise deal with such Agreement Claim as Is
sees fit, provided always that it shall:

24.7.1 keep the Contractor Informed as lo the slate of the conduct af the
Agreement Claim at reasonable intervals and on enquiry by the
Contractor;

2472 conduct the claim having consulted with the Contractor and teking
account of the reasonable requests ol the Contracior;
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24.73

24.7.4

2475

24.8

249

24.10

indemnify on demand the Contractor against all losses, claims,
damages, costs, expenses and liabilities of the Contractor arising as a
result of the condutt o result of the Agreement Claim by the Company
or of any acceplance, setilement, compromise or other arrangement in
relation to the Agreement Claim;

notify the Contractor of the fact, and terms, of any settiement,
compromise or other arrangement In relation to the Agreement
Claim; and

nol setlle, compromise of consent o any entry of judgment with respect
to the conduct of any Agreement Claim without the prior witten consent
of the Contractor {such cansent net to be unreasonably withheld) whare
the sefilement, compromise or consent refers to the Contractor and does
not conlain restrictions acceptable to the Contracior to prevent either the
disclosure of the lerns of the Setilement, compromise or consent or the
making of any further statement in relation to the proceedings to which it
refates,

Subrogation to Contractor’s Rights

Where subrogation woutd otherwise arise under Legal Requirements and,
subject fo any relevant contractual cbligafion of the Contractor, the Company
shall be subrogated o the rights of the Contractor to recover against the
person making the Agreement Claim provided that the Company shall
indemnify on demand the Contractor against all losses, claims, damages,
cosls, expenses and liabllities of the Centractor arising as 4 result of such
subrogation.

Assistance

Subject to Clause 24.7.3, each of the Company and the Centractor shall give
reasonable assistance to the other in the defence or conduct of any
Agreement Claim against a third party referred o in this Clause 24, whether
the Agreement Claim is conducted by the Company or the Contractor,

Conftractor's Rights against Others

Where the Company at any time pays or is lizble to pay an amount
(indemnity Sum) to the Cantractor to satisly the lizbility of the Company to
indemnify the Contractor under this Agreement, If the Indemnity Sum satisfies
in full the losses, claims, damages, costs and liabilities of, and claims against,
the Contractor arising out of the event or breach of this Agreement giving risa
to the liability of the Company to indemnify the Contractor (Indemnity
Occurrence) and the Contractar is or subsequently becomes entitled to
recover from some other pesson any sum in respact of the Indemnity
COccurrence, then, provided that the Contraclor’s losses, damages, costs,
ligbilities and liabilities for clalms made agzinst it by third pariies in relation 10
the indemnity Occurrence have been permanently satisfied In full by the
Indemnity Sum:
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241041 the Contractor shall, to the extent that i is aware of the existence of
such tights of recovering against that other person give notice 1o thg
Company of such rights,

24.10.2 the Company shall have the right to 1ake over the conduct of any claim
for such recovering against that other person upon glving notice to the
Goniragtor to that effgel within 20 (twenty) Business Days of receipt of
the notice referred to i Clavse 24.10.1 and 1o acoep!, saitle,
cempromise or otherwise deal with such claim as it sees [it, provided
always that it shall;

24,1029

24.10.2.2

24.10.2.3

24.10.2.4

24.10.2.5

24 10.2%

241027

keep the Contractor informed as ta the state of the conduct of the
elaim at reasonable intervals and on enqulry by the Contractor;

conduct the claim having consulted with the Contractor and taking
account of the reasonable requests of the Contractor;

indemnily on dermand the Contractor against all losses, claims,
damages, cosls, expenses and liabilities ol the Contractor arising
as a result of the conduct or result of the conduct or resull of the
claim by the Company or of any acceplance, sefifement,
compremise or other of any acceptance, selllement, compromise
or ather arrangement reached in relation to the claim; and

notify the Contractor of the fact, and the lerms, of any seltlement,
compromise of other arrangemant in relation fo the claim,

aat setlle, compromise Or consent to any entry of judgmant with
respect o the conduct of any such claim without the pricr written
sansen! of the Contractor (such consent nio!l {0 be unreasonably
withheid) where the seltisment, compremise or consent refers o
the Contracior and do2s not contain resvictions scceplabie 1o the
Contractor 1o prevent either the disciosure of the terms of the
sefllement, compromise or consent or the making of any further
statement in relation to the proceedings to which it relates; and

where subrogation wouwld otherwise  arlse  under  Legal
Requirements, and subject to any relevani contraciual obligation of
the Coniractor, the Company shall be subrogated to the rights of
the Coniractor 1o recover against such olher person provided that
the Company shall indemnify en demand the Contractor againss all
logses, claims, damages, costs, expenses and liabilities of the
Company arising as a resull of such subrogation; and

subject 1o Clause 241023, each of the Contractor and the
Company shall give rpasonable assisiance o the olther in the
defence or conduct of any claim against 2 third pary referred to in
this Clause 24.10 {Contraglor's rights agains! Others), whether
such claim is cenducted by the Contractor or the Company.
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24.11 Controf of Information

In relalion to any incidend, cfaim or action referred to in this Clause 24
(Handling of incidents), the Parties shali agree all dealings with the Information
media in respect of the relevant incident or event 1o which the claim or action
relates.,

25, Fotce Maleure

25.1 Etlect of Force Majeure

25.1.1

25.1.2

25.1.3

251.4

25.1.5

25.1.6

Neither Party shall be In breach or otharwisa llzble to the other Pacty in
any manner whatsoever for a fallure on its part 1o perform any of s
obfigations In terms of the Project Documents due as 2 direct result of a
Force Majeure Event.

Subject fo Clavse 25.3 (Termination Oplion), the date for performance of
the conlractual obligation which has been detayed by the Force Majeure
Event (the Affected Qbllgation} shall be deemed suspended for so lang
as such obligation s affected by such Force Majeura Event and relief
from [liabifity for non-perdformance by reason of the provisions of this
Clause 25 shall commence on the date upon which the Party sesking
ralie (the Alfected Party) gives written notice in terms of Clause 25.2
{Notice and Miligation) and shall terminate on the date on which Ihe
Force Majeure Event ceases to exlst,

The Affected Party shall not be enlitled to payment from the other Parly
in respect of extra cosls and expenses Incurred by virlue of the Force
Majeure Event or In relation to any steps taken by the Affecled Party in
mitigating the effects of the Force Majeurs Event.

Where the Alfected Obligation is a payment obligation under this
Agreemenl, the Aliectad Party shall, in addition, pay to the other Party,
al the time the delayed payment is actually made, an amount equal to
the amount recelved as interest by the Affected Party on the delayed
payment,

The Contractor acknowledges that, o the exient, and for the period
which, it is unable to provide the Locomptives, the Company 1s not liabla
to make the Milestone Payments or part thereof, except In respect of any
obligation Fully parformed by the Contractor for which a payment Is due
by lhe Company in tarms of thiz Agreement.

Where the Alfected Obligation Is an obligation due by the Contractor
under this Agreement, until the provision of such obligation Is resumed
by the Conlractor, the Company [s entiffed to oblain or procure the
provision of the afiected obligations {rom any third party in accordance
with Clause 12,11 {Failure to Carry Out Work), The Contractor agrees
Io give all reasonable assistance to enable the third party to provide or
pracure the provision of tha Affecled Obligations.
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25.2 Notice and Mifigation
25.21 The Afectad Pariy suai:
25.2.1.1 immediately give written nofice to the other Parly substantially in

the form of Pro Forma 18 of Schedule 8 (Pro Formas) {in the case

of the Company} and substantially in the form ol Pro Forma 7 of

Schedide 8 {Pro Formas) {in the case of the Confractor}; and
252.1.2 at aib Yimes use, at its own cost, all reasonable endeavowrs 1o

mitigate the effect of the Force Majeure Event (including complying
with the request of the Enginger), and to continue to periorm its
cbligations under the Project Documenis and keep the other Party
informed of those sleps provided that where the Afiected Parly is
the Contractor and the Force Majeurg Event is of a type described
. in paragraph (¢) of the definition of Forge Majeure Event involving
the stalf of a Sub-Contracior, then the Contracior shall uss its best

endeavours lo take the action referred Yo in ihis paragraph
25.2.1.2;

e

2522 The Affected Party shall give notice 10 the other Party forthwith {upon
becoming awarg of the same) upon the event ending or being removed
o its existence no longer preventing performance of the affected
obligations, The Affected Party shall continue the full performance of
those obligalions not affected by the Force Majewre Event and shalt
resume the full performance of those affecled obligations as soon as
possible thereafier.

25.3 Termination Oplion
i a Force Majeure Event octurs which prevents either Parly fram careying out

all or substantially ali of its obligations for more than & {six) consecutive
months, either Parly shall have the right lo terminate this Agreemenl by giving

. 20 (iwenty) Business Days wrillen notice to the other Party, in which case the
f provisions of Clause 21.6 {Consequences of a No-Faull Termination Event)
will apply.
5.4 Disputed Force Majeure Event
2541 it ‘the recipient of 2 nolice given under Clause 252 ([Nolice and
Mitigation) dispules that:
254114 a Force Majeure Event has ocourred;
254.1.2 the effect of such Force Majeurs Event; or
254,13 the period for which the Scheduled Acceplance Date is lo be
exiendsd,

then it shall give written nolice 1o the Affected Party, the Parties shail
deaf with the maRer in accordance with Clause 26 (Dispute Resoiution).
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25.4.2 The Force Majeure Event shall not excuse:

25.4.21 any abligation on tne pan of a Party to make payment to the other
Party of any sum that that has accrued and has become due and
payable under this Agreement; ot

25,422 any breach or default,

in sach case, which occurred prior 10 the occurrence of the Force
Majeure Event or any breach or defaull which occurred prior 1o the svent
of Farce Majeure Event.

2h. Dispute Resolution

26.1 Initial Negotiations and Escalation Procedure

26.1.1 The Parties shall altempt in gond faith 1o resolve promplly any dispute or
claim arising out of or ralating Yo the Project Documents or the exisience,
breach, termination or validity therec! {a Dispute) by mutuat consullation
and negoliation as foliows:

26.1 1.1

26.1.1.2

26.11.3

gny Dispute shall, in the tirst inslance, be referrad by aolice in
writing {the Motice of Dispute) from the relerring Party to the other
Parly and within 10 Business Days of the dale the Notice of
Dispute is received the Farly receiving the Notice of Dispute shall
delivar to the piher Party a wrillen response 1o the Notice of
Dispute {(the Response). Both the Notice of Dispute and
Response shall include a statement of the position of the Parly
preparing the Notice of Dispute or Response and shall annex any
documents relied upon by that Party;

within 5 (five) Business Days of recelving a Response to a Notice
of Dispule, or if no Response is delivered, within 5 {live) Business
Days of the date upon which the time for delivery of a Response
erpired, the Representatives shall meet at mutually acceptable
times and places to discuss and ¥y fo reach agreement on 3
sesolution o the Dispute; and

if the Representatives are unable or fail to, reach agreement o
resolve the Dispulg within & {five) Business Days of the date for
commencing their discussions pursuant o Clause 26.5.1.2, then
within & {five) Business Days the Steering Commiltee shad meet at
muiually acceptable times and places lo discuss and iry to reath
agreement on a resoiution to the Dispute,

26.1.2 Al negotiations and discussions pursuant to Clause 28.1 are confideritial
and shall be treated as compromise and seiilement negotiations for the
purpose of any applicable rules of evidencs.

2613 ii the Stearing Commitiee is unable o, or fails to, meel and/or resolve
the Dispuls pursuant lo Clause 26.1.1.3 within 5 (five) Business Days {or
such fanger period as the Sieering Commillee may agree), the Dispute
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28.2

26.2.1

26.2.1.1

26.2.1.2

28.2.1.3

26.2.2

26.2.2.1 ,

26222

26.2.2.3

26.2.3

26.2.4

shall be referred to and setled by arbitration in accordance with
Clause 26.2 (Arbitration}), unless the Parties agree to refer the Dispute to

an expert for a non-binding opinion In accordance with Clavse 25.2
below.,

Experl Opinlon

Where a referral of & Dispute to an expert, for & non-binding opinion, is made
pursbant 1o Clause 26.1.3:

the expert shall in the case of a Dispute of:

a technical nature, be an engineer or engineering company with
not fass than ten (10} years' experience In the design, manufacture
ot operalion of locomolives; or

a financlal nalure, be & financial adviser or financlal advisory
company with relevant experience in providing advice on project
linancing transactions similar to or of & higher magnitude than the
Works, in the rail transport secler, of not less than 15 {fifteen)
yeass; of

a purely legal nature, be an atiorney or advocate with relevant
experienca in transactions Involving design, manufacture and
supply of equipment, and having praclised as an attorney or
advecate in commercial litigation for not less than 15 (fiteen)
years;

the expert shall ba appolinted by agreement between the Parties, based
on 4 (four) nominations, with each Parly nominating 2 (two) potential
experls, 1f the Parlies cannot agree on the experi, then the exper shall:

in the case of a Dispute of a technical nzlure, be appointed by the
Chairperson for the time being of the Engineering Councif of South
Africa;

in the cass of 2 dispule of a financial nature, be appointed by the
Chakperson for the time being of the South African Inslitute of
Chartered Accountants; or

In the case of a dispute of a legal nature, bs appointed by the
Secretarial of the Arbitration Foundation af Southern Africa;

the expert shall be entitted at his or her discretion 1o secure such
addiional advice andfor infermation as he/she may require in order to
give the opinion required by the Parties;

the expert shall give hisher opinion within 20 {twenty) Business Days of
the referral of the Dispute for expert opinion In terms of this Clause 26.2.
if no opinion s recelved by the time referred 1o in this Clause 28.2, the
Dispute shall proceed to arbitration in terms of Clause 26.3 (Arbitration)
below unless the Parties agree ptherwise.
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2583 Arbitration

26.3.1

263.2

26.3.3

26.34

26.3.5

Subject to Clause 26.4 (Court Procaedings), any Disputs, If not resolved
through consuhation of the Parties in accordance with Clause 26.1
{Initial Negotiations and Escalation Procedures) or by the rendering of
an Expert Opinion in accordance with Clause 26.2 (Expert Opinion),
shall be seltied In terms of the South African Arbitration Act, No. 42 of
1865 (as amended) bit with the application of the Rules of the
Arbitration Foundation of Scuthem Africa (the Rules) by 3 (thres)
arbitrators appointed in accordance with the Rules.

The arbitrators, ons nominated by the Contractor, one nominated by the
Company and another appointed by the Arbitration Foundation of South
Africa, who shall be & neutrel party possessing expartise with respect to
the issues raised In the dispule, shall apply South Alrican Law.

The arbitralion and all communications In connection therawith shall be
In the English {anguaga.

The arbitration shall take place et a location agreed batween the Parties
piior lo the commencement of arbliral proceedings, or in the absence ol
agreement, in Johannesburg, South Africa.

The arhitral award shall be subject to appeal as provided for by tha rules
of the High Court. The Pariies consent to the arbitral award belng made
an ordar of court of competent jurdsdiction. A Party shall ba entitled to
request that a costs order be made against the other Parly as pant of the
arbitration award.

26.4 Court Proceedings

Nothing coniained in this Clause 26 shall prohibit any of the Parties from
approaching the court of competent jurisdiction to apply for interim or
conservatory relief {but nct menetary damages) or lo seek relief in tha form of
an interdict or determination refating 1o the Interpretation or application of this
Clause 26, provided that such court is satisfied thal such proceedinge have
not been brought frivolously or vexaliousty, and thay i is appropriate for such
relief to be adjudicated by the courf, as opposed lo arbitration In terms of this

Agresment.
26.5 Consolidation of Proceedings
26.5.4 #, in respect of a Dispule or any olher dispute relating to a Sub-
Contactor, Key Sub-Contract or otherwise:

26.5.1.1 there are Issues raised which are substantially the same as, or
connecied with, issuss raised in any cther exisling and continuing
Dispute {in this Clause, an Existing Dispute) or any related
difference, controversy, claim or dispute of whatever nature arising
under, out of or In connection with a Key Sub-Contraet (inciuding,
withoul limitation, any question of breach, interpretation, validity,
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26.5.2

2653

2654

stiecl, performance or termination of such Key Sub-Contract) (in
this Clause, a Helated Dispute); or

some common question of law or lacl arises in lhe Existing
Dispute and the Relaled Dispute; or

the rights 1o refief claimed in the Existing Dispute and the Refated
Dispute are in taspect of, or arise oul of, the same avent or set of
clrcumstances,

then the Relaled Dispute (whether prior 10 or aRler having been referrad
for determination by arbitration or by a courl in accordance with the
preceding provisions of this Clause 26) shall on the application of any
party to the Existing Dispute or Related Dispute be rafarrad to the
arbitral tbunal ar count relating o the Existing Dispute to determine
whether (i) the Related Dispute should be heard al the same time as the
Existing Dispute by the arbitral tribunat or court to which the Existing
Dispule hag been referred and (i} the terms of such reterral,

f an Existing Dispute or 2 Related Dispule arises which s, or is to be,
referred lo arbitration or to 2 coud and there exists another disputs to
which one or more of the grounds set out in Clauses 26.5.1.1 10 265.1.3
{inclusive) applies and that olher dispute arises under, out of of in
connection with an agreement 10 which bne or more of e Panies is a
party, then the provisions of Clause 26.5.1 shall apply, mufatis mutandis,
to the determination of thal other dispute; provided that: {i) such other
agreament gonlaing provisions for the consolidation of proceedings or
concurrent hearings on terms substantially similar to the terms of this
Clause 26.5; and (i) the parties to the Existing Dispute or Relaled
Disputa all provide their prior writlen consent 1o the consolidation of
proceedings or concurtent hearings in refation 1o the Existing Dispute or
Related Dispute and the dispule under such ather agrasment. A dispute
under another agreement which satisfies ali of the requirements of this
sub-clause shall be trealed as a Dispute for the purposes of lhis
Clause 28.5.

Any parly to an Exisling Dispule or Related Dispute as provided for in
Clause 26.5.1 avove may, acling reasonably, object W any proposed
consgiidation or ordering of concurrent hearings in relalion 1o Hhose
dispules and where an objection is exercised, (in the case of arbifral
proceedings) the refevanl proceedings shall not be consolidated uniess
the relevant tribunal considers such objeclion has been raised
unreasonably by the relevant Party, For the avoidance of doubl: ) no
Existing Dispute shall be consofidated with a Subsequent Dispute where
one of those has bean referred 1o arbitration, and the ohar o court and
(i} the provisions of this Clause 26.5.8 shall not apply 10 Ihe proposed
consolidation of disputes to which the provisions of Clause 26.5.2 apply.

it proceedings are nol consolidaled pursuant (o Clause 26.5.1 above,
goncurrent hearing of those proceedings may, on application by any
party who {8 3 pany 10 those proceedings, be ordered on such terms as
may be agroed by the relevant parly or parties {in (he case of arbitration)

LOCOMOTIVES SUPPLY AGREEMENT « 160
TFA SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Code: TFRAG ~ HD - 8R0S

0058-0372-0001-0524

RG-169

519



0058-0372-0001-0525

7633671 2

2655

26856

or, in the absence of such agreement, as directed by the relevant arbitral
tribunals, and in any event as directed by the relevamt conrt  in the
absence of agreemen’ helwsen (e relevant arbitral tribunals, the
directions under this Clause 26.5.4 shall bs made by arbitral tribunaf for
the Existing Dispute. For the avoldance of doubt, the pravisions of this
Clause 26.5.4 shall not apply 10 any proposed consolidation of disputes
ta which the provisions of Clause 26.5.2 apply.

Each of the Parlies acknowledges that the tribunals oF courts hearing
concurrent procesdings may communicate with each other 10 enable
them lo decide the lerms on which such hearings are io be conducled
and ta the exlent necessary to permit such communication the Parties
waive thelr rights of confidentiality of procesdings.

Proceedings to which any Party is a party which are neither consolidated
nor ardered 6 be heard concurrently shall temain confidential to the
Party or Parlies, as the case may be, party to such hearings. Where
consofidation of proczedings or concurrent hearings in respect of
proceedings involving any Party have been ordered, such proceedings
shall cease 1o be confidential as belween the parties involved in such
proceedings but shalt otherwise remain confidential for ali other
purposes.

27. Cenfidentiality

27.1

2711

27.1.2

27.2

27.2.1

27.2.2

27.23

273

For ihe purpose of this Clause 27 the follawing definitions shall apply:

Confidentiai information means al information of a commergial,
proprigtary or sensilive nature (whather recorded or nol), including in
particular any information relating to the know-how, lrade secrsis,
products or business of the Company or the Conlractor;

Disclesing Parly means the Parly making disclosurg of the Confidentis!
Informalion and Recelving Parly means the Party receiving the
Confidential Information,

During the term of this Agreement and afler fts termination or expiration for
any reason whatsoever, the Receiving Pardy shalt:

maintain the confidentiality of the Confidential Information of the
Digclasing Parly;

not disclose the Confidential Information of the Disclosing Parly o any
person other than with the prigr written consent of the Digclosing Party
of in accordance the provislons of this Agreement; and

nol use the Confidential information of the Disclosing Parly for any

purpoge ather than the performance of ils obligations under this
Agreement.

During the term of this Agreement, the Receiving Parly may disclose the
Confidential information of the Disclosing Parly to the Receiving Party's
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employees, professional advisers and subcontractors only lo the extent that it
is reasonably necessary for the purposes of the Implememtation of this
Agreement.

24 The Recelving Parly shall make sure that each recipient of the Confidantial
Information of the Disciosing Party comnplies with all the Receiving Party’s
obligations of confidentiality under this Agreement as If the reciplent were the
Recelving Party under the ferms of this Agreement.

27.5 The obligations of the Parties under this Clause 27 shall survive the expiry or
tenmination of this Agreement for a period of 4 (four) years after termination of
this Agreement.

27.86 The Parties agree that the Disclosing Parly shall ba entitled to the remadies of
interdict and spacific performance for any threatened or aciual breach of this
Clause 27 by the Receiving Party.

28. HNotices

28.1 The Parties choose as their doricifia eitandi et executand? and as addregses
their respective street addresses hereunder (or such other address, not being
a posl offica box or poste reslante, of which the Party concerned may notily
the olher in writing). All legal process end notices given under the Project
Documents may validly be served or defivered at such addresses and at no
other addresses. For the avoidance of doubt, the Parlies may not serve or
defiver any legal process by way of elecironic mail,

28.1.1 The Company:

Transnet SQC Lid

Inyanda House

21 Weilington Road

Parltown

Johannesburg, 2163

Facsimila No:  +27 11 5§54 9594
Attention:  General Counsel
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28.1.2

28.2

28.21

2822

28.2.3

2824

The Contractor;
Global House
60 Tulbagh Road
Kempton Part
1630
Fagsimile No; 011 396 159
Altention; Rowlen von Gericke

A change In domicilium by either party shail only take effect 5 {five) Business
Days afier receipt of written notice of such change by the other Party.

Any nofice or correspondence given In terms of the Project Documents shall
be in wriling and shall:

it delivered by hand, be deemed to have been received by the
addressea 1 (one) Business Day afier the date of defivery;

it posted, be deemed to have been received by the addressee 5 (tive)
Buslness Days after dispaich;

it sent by facsimile, be deemed 10 have been received by the addresses
1 (one] hour alter #ts suveccessful transmisslon or, If outside normal
business hours, 1 {one) haur after the start of normal bustness hours on
tha next Business Day;

If sent by electronic mail, be deemed to have been received by the
addressea 1 [ona) hour after its successlul transmisslon or, it oulside
nomal business hours, 1 (one} hour after tha start of normal business
hours on the next Business Day.

23. Cesslon and Asslgnment

29.1 Subjec! 1o the provisions of Clause 29.2, neither Party shall be entitted 10
cede, assign or delegate this Agreement or any of lis rights or obligations
under this Agreement 1o any third party without the prior writien consent of the
other Party.

29.2 Notwithstanding the provisions of Clause 29.1, the Company may, in respect
this Agreement and any other Project Document to which the Contraclor is a
party:

28.2.1 cede it rights and interests thereunder, without the consemt of the
Coniractor, tor 1ha purposes of raising finance fromn banks and financlal
institutions {including any export credit agency) in order lo fund its
payment abligations under the Project Documents; and
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29.22

28.3

28.3.1

28.3.2

cede any of its rights endfor delegate any of its abligations thereunder,
without the consent of the Contracter to a~ Alffiale of e Culapany,
provided that the Company has established 1o the Contracior's
reasonable salistaction that the relevant wansieree has sulficient
financial resources and capacity to meet the obligations of the Company
under the Project Documents.

The Goniraclor shall nol be entitled to sub-contract any part of its obligations

under this Agreemen! withoul the prior written consent of the Company,
provided that;

no such consent shall be required by the Coniraclor when sub-
contracling any part of ils obligations 10 2 Key Sub-Contractar;

should the Contractor sub-contract any part of its obligations under this
Agreement, such sub-conlracting arrangement shalt not relieve the
Contractor of any of ils obligations or habilities hersunder and the
Coniractor shail be liable for any act of its subconlractors regardiess of
whether such acts are negligent or otherwise.

36. Applicable Lew

3041

30.2

30.3

304

2044

3042

Tnis Agreemen! shall be governed by and construed and interpreted in
accordance with the faws of the Republic of South Africa and all disputes,
proceadings and other matters relating thereto shall be deait with and resolvad
in accordance with such faws.

Subject to Clause 26 {Dispute Resoluion), the Parlies consent and submit o
the jurisdiction of the South Gauteng High Courl, Johannesburg, in respect of
al or ahy legal proceedings referred to in Clause 26.4 {Courl Procesdings)
arising froni or congerning the Project Documents.

The Parties agree thal the High Coud of South Atrica (South Gauteng High
Cour, Johannesburg) is the most appropriate and convenient court to settle
any Dispute contemplaied in Clause 26.4 (Count Procesdings). The Parties
agrez not lo argue o the contrary and waive -objeclion o this court on he
grounds of inconvenignt forum or otherwise In relation to such proceedings,
To the sxtent allowad by law, the Company may fake:

such proceedings in any oiher cour; and

concurrent proceedings in any number of jurisdiclions.

31 Survival

Notwithslanding the termination or expiry of this Agreemeni, the provisions of
Clauses 1, 2, 5, 10, 8.4 10 8.10 {inclusive), 13, 14.8.5, 21.4 1o 21.8 (inclusive), 22,
23, 24, 26 to 30 (inclusive), 32 and 33 shall expressly survive such termination or
expiry and continue in full force and effect along with any other Clauses of and any
Schedules to this Agreemen! necessary to give full and proper effect to those
Clauses.
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32. Mitigation

324

322

Each of the Company and the Contractor shall at all imes take all reasonable
steps to minimlse and mitigate any loss for which the relevant Party is entitied
to bring a claim or other recourse agalnst the cther Party pursuant to the
Project Documents.

The provisions of this Clause 32 or any other Clauses in this Agreement
pertaining to mitigation are not intended ta place any lesser duty upan a Party
to mitigate, than either Party has In terms of common faw. it ig not tha Partles*
intention to exclude thelr common-law duty to mitigate,

33, Hiscellaneous

324

33.2

333

334

335

33.5.1

Non Rellance

The Parties acknowledges that, in entering Into this Agreemen, they have not
relied and will not rely on any stateman!s, representations, warranties or
undertakings not expressly set out in this Agreement, including (without
fimitation) any statemenls, representations, warranlies or undertakings In the
invitations and instructions to tenderers issued by the other Panty or the other
documents made availeble by the other Party prior 1o execution of this
Agreement.

indulgences

No extension of time, Indulgence, compromiss or other arrangement granted
or allowed by either Party shall constitute a walver or novation of or in any way
prejudice thal Pary's rights in terms of tha Project Documents nor constituta
an estoppel,

Costs and Expenses

Each Parly shall pay its own costs in connection with the preparation and
drafting of this Agreement and the other Project Dosumenits.

English language

This Agreement [s written in the English language and any subsequent
communication between the Parties in relation lo the Project Documents shall
ba in English and In no other fanguage whatsoever,

Walver of immunity
Each Party irrevocahly and unconditionally;

agrees nat 1o claim any immunity from proceedings brought against it in
relation to the Project Documents and to ensurs that no such claim is
mads on its behalf;
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consents generally to the giving of any relief or the issue of any process
In connection with those proceedings: and

waives all rights of immunity In respect of it or ils assets,

338 Cotinterparts

Each Project Document may be executed by the Parties In separate
counterparts, each of which, when executed and delivered, shall be an
original, bul alf such counterparts shall together constitute one and the same
Instrument. Al signatures need not be contained in the same counterpart,
Signatures received by facsimile or electronic mail shafl have the same force
and eltect as original, inked signatures.

33.7 Entlre Contract

371

33.7.2

This Agreemenmt and all aMachments, schedules, exhibits and
supplements hereto and read together with the ather Project Documents
constitule the entire agreement between the Company and the
Contractor regarding the design, manufacture, sale, purchase and
operation of the Locomotives and supersedes any and all previous
agreements and understandings between the Partles in relation o the
sublact matler of the Froject Dacuments.

Neither Party shall have the right to vary a Project Document ot any part
of il except in accordance with the express provisions of Part 6§ of
Schedule 3 or by an instrumen! in wriling, signed by duly authorized
representatives of both Parties, Neither Party shall assert any claim with
raspect lo any term not expressly Included herein,

3318 Wegaiity

33.8.1

3382

33.p.2.1

338.2.2

If al any time any one or more of ithe provisions of a Project Document Is
or becomes invalld, illsgal or unenforceable In any respect undsr any
Legal Requirement, the validity, legality and enforceability of the
remaining provisions ol such Project shall nel In any way be aflected or
impaired.

if al any tima after the date of this Agreement elther Parly becomes
aware that:

any malerial provision of a Projec! Document [the Invalld
Pravisien) has become invalid, illegal or unenforceabls; and/or

a Change In Law allor the date of this Agreement makes or will
make it unlawful or Impossible, without breaching the allected
Legal Requirement, for & Party {the Affected Party) o perform ati
or a material parl of its obligations under that Project Document,

such Parly shall promptly notify the other Party.
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3383

33.8.31

3384z

33.8.4

3383

3380

Withowt prejudice o any other terms of the Praject Documents, the
Parlies shati promplly consult in good faith with a view fo agreeing as
s00n a8 raasonaby practicable,

in the case of Clavse 33.8.2.1, one or more provisions {the MNew
Pravisions) in lieu of the invaiid Provision such as will, so tar as is
possible under any Legal Requirement, have the same commercial
effoct as the Invalid Provision would have had # i had not been
ilegal, uneniorceable or invalid; andior

it the case of Glause 33.8.2.2, any methods of avaiding the etfacts
of any such matier, including the making of a Variation, and,
subject lo oblaining any necessary consenis, translerring the
Affgcted Party’s rights and obligations under that Project
Document to another person not affected by that Legal
Requirement, provided such person and the terms of transfer are
acceplable to the other Parly in its absolute discretion,

Motning in this Clause 33.8 shall impose any legat fiablity on the
Afiected Party or the other Party o implement or agree lo the
implemaniation of any such malters.

if the Parties are unable to agree in wiiting a method of resoiving the
Hegally, invaiidity or unenforceability on terms acceptable 1o both
Fadies within 30 Businsss Days alter the dale of issuance of the nolice
referred 1o in Clavse 33.8.2, either Parly shall {subject fo Clause 33.8.3)
be enlitled o terminale this Agreement by nofice in writing,

In the case of Clause 33.8.2.2, the Alfected Parly shall only be entitied
lo 1erminate this Agreement at any time {whether or not within such 30
(thirty) Buslness Days perfod} on or after the date on which it becomes
untawiu! or impossible, without breaching a Legal Bequirement, tor the
Affected Pary to perorm ali or a materal part of its obligations under
this Agresmant. On such dale, this Agreement shall terminate in relalion
to alf the Locomatives and the provisions of Clause 21.6 {Consequences
of a No-Fault Termination Event) shall apply.

339 Further Assurances

The Panies and their Aepresentatives shall &1 all imas co-operate with one
another to facilitale the implementation of the Project Documents. Whenever
this Agreement requires or permits any Rapresentative o exercise his
discration or take any action which may affec! the rights of the olher Pasty,
such Reprasentative shall exercise such discretion:

3391

338.2

within the time siipulated for the exercise of the discretion or i not
stiputaied within a reasonable lime; ang

in gaod faith,

LOCOMOTIVES SUPPLY AGRESMENT - 3-%5
TFA BUPPLY AGHEEMENT 232 MIESEL.

LOCOMOTIVES

Code: TFRAC ~ HD - 8509
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33.10 Sub-Coniracting: Continuing Liability of the Contracter

Any sub-contracting by the Contractor of its obligations shalt be strictly in
accordance with this Agreement. The appointment or authorisafion by the
Contractor of any Sub-Contractor, agent, officer or employea shall not relieve
the Contractor of any obfigation under this Agreement, and (subject to
Clause 1.4) the acts and omissions of any such Sub-Contrattor, agent, officer
or employee shall, for the purposes of this Agreement, be deemed to be the
acts and omissions of the Contractor,

LOCOMOTIVES SUPPLY AGREEMENT - 158
TFR SUFPPLY AQREEMENT 202 DIESEL

LOCOMOTIVES

Cods; YFAAC ~ HO . BGCS
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SIGNATURE PAGE

Thus signed and exsealed by the Paities and winessed on the foliowing dates and af the
following places respaclively:

For and on behalf of

TRANSNET 80C

Signature: Date: ... i rtne it renrs e e aerara o

vne: K. 2 focbt € -

Capacliy.  Chief Executive Officer -
Transnet SOC LTD {Duly
authorised hmreto)

As witness: \
|%‘-.& Y o ?:_j.; k\.l.

Signatura: .. .. ... ... k Data:

.
Name: TR EReecu, Place Johannesburg

Plece: Joharnesburg

For and on behalf of:

FRIEDSHELF 1507 PROPRIETARY LIMITED (and, subject 1o 8 name change, to be known
and registerad as CNR ROLLLING STOCK SOUTH AFRICA PROPRIETARY LIMTED)

Signature: Z (,M . Dawe /? MM.C;@ ;,,[J

Name: W & Y 57 Place Johanneshurg

Capachy:
”0/4 ... Dats: lq?d/lb(//@rp[”?@ﬂ{-

%ﬁ JER KL Piace:  Johannesburg

As wilness:

Signature: ..., [/

Name: Mﬁﬁlﬁ[
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CHR CONSORTIUM/UNINCORPORATED JOINT VENTURE

Ms Lindiwe Mdletswe - 10 March 2014
Commodity Manager : '
. Supply Chath - :
Transnel Fréight Ral Lo
Johannesbing

pear Lindiwa

465 new Diasel Locomotives for General Frelglit— Cost Impa’ot of
Mamufacturmg in Durban

®
With reference to the TFR request ralating bo the CNR fesponée for the cost Impact of
bufiding the I6comotives in Dutban, wa would lika to polnt dot that opr original quotation is
hasad upon buitding the locomotives in Koedoespoort or Ganmiston. We understand from
TE that th Koednespoont facility has already been allocated but CNR would ke to vequest

that before a final declsion s mada regarding this matter that wa are granted site visits for
hoth Dlirban and Germiston,

As regerds the request for the costimpact of tivs decision, CNR would like to polnt oyt that

our prefiminary studfes show that the cost of building the locémotive in Durban will be
higher than the cost of bullding tha lscomotive In Germiston.

.\'aurs sincerely

flowienvon Gerlcke
On Behalf of CHR Consoriium

Core of: Qlobat fiasa, & Yotbaph Roud, Karapton Pack 1520
9.0. 8oy 10285, Aston Banor, Kemplon Pack, 1619

Tk w1241 0%l
Fau: ¥27 13 3bB1seq
Emai: Rowlen@plobateroups. orp
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CINIR
B UET N
CNR CONSORTIUM
11 March 2014
Attention: Lindiwe Mdletshe
Transnet Frelght Rail
Aoquisttion Councit

465 New Dlesel Locomotivas for General Frelght — Impact of Locating In Durban
Dear Lindiwe and Garry

Further to our previous email in this regard. Following the request from TFR for GNR Consortium to consider the
Durban facilities for manufacture of locomotives, the following caloulations were made:

‘® IMPACT OF MANUFACTURING IN DURBAN \IS JOHANNESBURG
TRANSPORT COSTS
Saving Extra Cost Corament

Engine Importéd but
Engine , R 8000.00 | testing done InJHB

ABB is [ocated In JHB. 40%

Isirmported portion,
Propulsion System R___16000.00 | assembly inJHB

Knorr Bremse located In-
Brakes R 8000.00 | JKB.

_ Imported components
Chinese compoenents supplier R 8 000.00 - | from Daltan
Locomotive Gears : P A 400000 | Based i JHB

{ @@ir Conditioner R 400000 | BasedinJHB
heels + Axdes R & 000.00 Imported components
Refrigerator R 50000 | Based in JHB
U-tubes and gear case R 4000.00 Rotacon based in Durbzn
| Communications equipment : . R 20000 | tocated in JHB
" Total £ 2000000 | R 4070000
Difference per locomotlva _ : R 20700.00
Extra Cost on Lotomotives R 4077 900.00

Care of: Global House, 60 Tulbagh Road, Kempton Park 1630
P.0. Box 10285, Aston Manor, Kemnpton Park, 1619

Tek 427 11 2301900
Fax: +27 11396 1594
Emall: Rowlen@globalgroups.org



Imported Locomotiva
Saving on Imported {oromotives .
(20) R 1000 000.00 Fully built focomotives
Bogie, under-frame and
body papels imported
Saving on Kits {15) .R_285000.00 | frorr Dalian
Tota! R 1285 000.60

Total Extra Transport Costs

R 2792 £09.00

Transport Cost s calculated based on 32ton at R1S 000 and 28T 2t R16.000 per trp,

FLIGHTS AND ACCOMODATION

Minimum of 4 people to fly (F) to Durban

every week from JHB R 1320000.00

Accomodation (A) R 96000000

ExtraF & A cost . R 228000000
Offize Costs

.| I r 60480000

_ New Office set up for 60 personnel

R .~ 9755 600.00

Total Extra Costs of locating In Durban

"The abiove costs only relates to the measurable finanda! Implications. Please bear fn nd that there-is hwmys ba
a considerable amount of Immeasurable fAnancial losses that will be Incutred due to rdocating to Durban,

Furthermore, It will be very Inconvenlent and counterproductive to spiit our resources between Johannesburg

and Durban,

o these reasons we request that the manufaduring should be done at Koedoespoort. Knowlng the
\ @ doespoort facity well, I was wondering whether It will be possible to utilise the old Koedoespoort East

ruundry facllity,

The bNB Consortium Is of the opinlon that the project can be better managed and executed in the Koedoespoort
facllity given ts proximity to the existing offices.

Kind regards

Rowlenvon Ge}lcka

On behalf of CNR Consortium / Unincorporated Jolnt Venture

Page20f2
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CNR ROLLING STOCK SOUTH AFRICA PROPRIETARY LIMITED
{Registration Number: 2014/016852/07)

{the “Company"”)

NOTICE OF SUBMISSION OF WRITTEN RESOLUTIONS IN TERMS OF SECTION 74 OF THE
COMPANIES ACT, NO 71 OF 2008 FOR CONSIDERATION 8Y THE BOARD OF DIRECTORS
OF THE COMPANY

WHEREAS

1.

The following resolutions are submitted for the written approval by the directors of the
Compary in terms of section 74 of the Companies Act, Na 71 of 2008 as amended (the
“Companies Act”). Accordingly, the resotutions set out In this notice must be adopted by
written consent of a majority of the directors, given in-person, or by electrodic
communication (as defined in the Companies Act) {by signing Annexure A).

The board of directors of the Company wish to pass the following wrilten resolutions ag 2
matter of urgency, and a_S required in accordance with clause 30 of the Company's
memarandum of incorporation (“MOI*), in order to enter into the Supplementary Agreement
in relation to the Locometive Supply Subcontracting Agreement between the Company and
CNR (Hang Kong) Corporation Limited. (the “Agreement’).

A draft of the Agreementhas beenreviewed by zll of the directors of the Company and is
attached hereto as Annexure B,

RESOLUTION NUMBER 1 ~ Approval of entering Into the Agreement
Far purpases of compliance with the requirements of clause 30 of the Company’s MOI, the
directors wish to apprave the entering into of the Agreement, a draft of such Agreament

being attached hereto as Annexure B, by and between the Company and CNR {Hong
Kong) Corparation Limited.

RESOLUTION NUMBER 2~ Authorizing the signing and execution of the Agreement

The directors wish to authorize Mr. Wang Gang to sign and execute the Agreement on
behalf of the Company.

RG-185
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NOW WHEREFORE IT IS TC BE RESOLVED THAT:

4, for purposes of compliance with the requirements of clause 30 of the Company's MO, the
entering into of the Agreement by the Company, a draft of such Agreement being attached
hereto as Annexure 8, lo be eniered into between the Company and CNR Hong Kong

Corporation Limited, is hereby approved,

5. Mr. Wang Gang is hereby authorized to sign and execute the Agreement on behalf of the

Company.
SIGNED BY %_M
v y
ON BEHALF OF THE COMPANY
» CAPACITY: DIRECTOR OF THE COMPANY
DATE: ! ?y 2{ o))
>

Y7O.N07ANNNA ANt A
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Annexure A

WRITTEN RESOLUTIONS IN TERMS OF SECTION 74 OF THE COMPANIES ACT, NO 74
OF 2008FOR CONSIDERATION BY THE BOARD OF DIRECTORS OF THE COMPANY

NOW WHEREFORE IT IS TO BE RESOLVED THAT:

1 for purposes of compliance with the requirements of clause 30 of the Company's MO, the
enlering into of the Agreement by the Company, a draft of such Agreement being attached
hereto as Annexure B, to be entered into between the Company and CNR (Hong Kong)
Corporation Limited, is hereby approved;

Company.

Mr. Wang Gang Is hereby authorized to slgn and execute the Agreement on behalf of the

RG-187

Resolution
Numbers -

Date

Signature

1.

Against

Gang Wang

'%Eféwf

T

Lulamile Linceln

Xate

Tao Yu

o 301§

Rowlen  Ethelhert
Von Gericke

2

Feng Yu

Roberto Gonsalves

Gang Zhao

Against

Gang Wang

187 7h7 15

Lulamile Lincoln

Xate

Tao Yu

Rowlen  Ethelbert
Von Gericke

"%«wf

Feng Yu

178-0974-0001-0015
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Resolution Date Signature
Numbers -
Roberto Gonsalves
Gang Zhzo
p
t
!
]
g’
4

373-0974-0001-0016






BUSINESS
DEVELOPMENT
SERVICES
AGREEMENT

s e P s sl S k. M a3 SO T8 T i er—n e o O Ko

CNR ROLLING STOCK SOUTH

AFRICA PTY LTD.
{Regn. No. )

with

L e e e e e e

BEX STRUCTURED PRODUCTS

PTY LTD.
(Regn. No. 2000/028999/07)

Or its NOMINEE

AGREEMENT DATE: MAR 08, 2015
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This Agreement is entered into by and between the following parties:

BEX STRUCTURED PRODUCTS PTY LTD (hereinafter, referred to as "BEX"} (which expression
includes its associates, subsidiaries, affillates, successors and permitted assigns), a company
duly incorporated and existing under the Companies Act in South Africa, and having its
registered offices at 1st Floor, 24 Crescent Drive, Melrose Arch 2076, Johannesburg, duly
authorised and represented by My, Marc Bond.

and

CNR ROLLING STOCK SOUTH AFRICA PTY LIMITED (hereinafter referred to as the
"Company”} {which expression includes its successors and permitted assigns), a company
duly incorporated and exlstmg under the Companies Act in South Africa, and having its office
address at , duly authorised and represented by the
person signing this Agreement., duly authorised and represented by Mr.
signing this Agreement.

J

(Hereinafter, BEX and the Company may be individually referred to as a “Party”, and
collectively as “the Parties”.}

WHEREAS:

A. BEX, a professional service advisory business that specialises in business enterprise
optimisation using financial modelling, derivatives and engineering techniques, with
its long subsisting relationships in the territory of South Africa (hereinafter “The
Territory”) has acquired a familiarity with regulatory, social, cultural and political
framework whereby it is capable to closely co-ordinate with the designated
authorities to comprehend the applicable Government policies, identify the
opportunities of participation in various Government and Private projects, lend
consultancy on participating in various tenders and bidding processes and thus
facilitating trade of goods and services concerning such projects.

The COMPANY is a global company specializing in the manufacture of Locomotives
and Spare Parts for the same, with a focus on emerging markets. The COMPANY has
approached BEX to provide advisory services in respect of the Project, for expanding
their business in the Territory and help it in achieving their BEE (Black Economic
Empowerment) objectives in the Territory on a long-term basis.

B. The Parties have, after mutual discussions, acknowledged and agreed that they have
suitable and complementary resources to jointly hamess the opportunities in the
Territory through a Business Development Services Agreement, whereby BEX will
play active role In providing advisory services in respect of the Project, Business
development ang BEE structuring and management in the Terrltory.

C. in view of the above-set background, the Parties have agreed to redute In writing
their mutual understanding and thelr respective fundamental interests, rights,
duties, obligations and liabilities in relation to the agency, their respective roles in
this regard, the terms and conditions on which the Parties would implement the
agency relationship and certain other matters thereto.

Confidential :: Business Services Agreement: CNR&BEX Page20f12

)2



RG-192

1. Definitions and Interpretation

1.1, Definitions

Certain terms are defined within the recitals and within the body text of this
Agreement. In addition, the following terms shall have the following meaning:

“Affitiate”

“Agreement”

“Agreement Date”

“Business Day”

“Force Majeure”

means, with respect to any Person, any other Person that,
directly or indirectly, through one or more intermediaries,
controis or is controlled by oris under common tontrol with
such person.

means this Agreement, including the recitals and schedules
hereto, as the same may be varied or amended from time to
time in writing by agreement of the Parties;

shall mean and refer to MARCH 08, 2015; being the date of
execution of this Agreement;

means any day on which banking institutions in South Africa
are open for business,

means any of the following events or occurrences: (i) Acts of
God, such as fires, fioods, thunderstorms, earthquakes,
unusually severe weather and natural catastrophes; (ii) civil
disturbances, such as strikes, lock outs and riots; {iif) acts of
aggression, such as explosions, wars, and terrorism which
are not foreseen; or (iv} acts of government or actions of
regulatory bodies which significantly- inhibit or prohibit
either Party from performing thelr obligations under this
Agreement,

“Person” includes any individual, company, corporation, firm,
partnership, consortium, jolmt wventure or association,
whether a body corporate or an unincorporated association
of persons,

“Product” means the Company’s related products and Services.

“Project” shall mean the change In scope whereby Transnet
Engineering (TE} requires the Company to change the
locatlon of the local manufacture programme from the TE
Spartan Preteria facility to their Durban facility.

“Territory” means Republic of South Africa,

“Third Party” means a person who is not a Party to this Agreement and
does not include Affiliates of any of the Parties.

Confidential :: Business Services Agreement: CNR&BEX Page3of12
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“Nominee” means any juristic person or Company that may be
nominated by BEX with the prior written consent of CNR
from time to time to continue with arid fulfil the obligations
of this Agreement and/or to provide the necessary Invoices
for executing the commercial aspects of this Agreement,

“BEE” means Black Economic Empowerment as set out in the BEE
Charter of the Republic of South Africa.

1.2. Interpretation

1.2.1.References to this Agreement or to any other instrument shall be a reference
to this Agreement or that other instrument as amended, varied, novated, or
substituted from time to time.

1.2.2.The headings in this Agreement are for ease of reference only and shall not
affect the interpretation or construction of this Agreement.

1.2.3.References to Recitals, Clauses and Schedules are references to recitals,
clauses and sub clauses and schedules to this Agreement.

1.2.4.Words importing the singular number shall include the plural and vice versa
and words importing the masculine gender shall include the feminine and the
neuter gender and vice versa.

1.2.5.Each of the representations and warranties provided in this Agreement are
independent of other representations and warranties and unfess the contrary
is expressly stated, no Clause in this Agreement limits the extent or application
of another Clause.

1.2.6.“In writing” includes any communication made by letter or fax or e-mall.

1.2.7.The words “include”, “including™ and “in particular” shall be construed as being
by way of illustration or emphasis only and shall not be construed as, nor shall
they take effect as limiting the generality of any preceding words.

1.2.8.References to a person shall be construed so s to include:

1.2.8.1.  individual, firm, partnership, trust, joint wventure, company,
corporation, body corporate, unincorporated body, association,
organization, any government, or state or any agency of a
government or state, or any local ar municipal authority or other
governmental body (whether or not in each case having separate
legal personality);

1.2.8.2.  that person’s successors in title and assigns or transferees permitted
in accordance with the terms of this Agreement and

1.2,9.References to a person’s representatives shall beto its officers, employees,
legal or other professional advisers, sub-contractors, agents, attorneys and
other duly authorized representatives.

Confidential :: Business Services Agreement: CNR&BEX Page 4 of 12
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1.2.10. References to statutory provisions shalt be construed as references to those
provisions as are respectively amended or re-enacted or as their application
is modified by other provisions (whether before or after the date of this
Agreement]) from time to time and shall include any provisions of which they
are re-enactments (whether with or without modification}.

1.2.11. Al warranties, representations, indempities, covenants, guarantees,
stipulations, .undertakings, agreements and obligations given or entered into
by more than one person are given or entered into severally unless otherwise
specified.

1.2.12. In the event that the date on which any act or obligation specified in this
Agreement to be performed falls on a day which is not a Business Day, then
the date on which the act or obligation is to be effected or performed shall
take place on the next Business Day.

1.2.13. This Agreement is the resuit of negotiations between, and has been
reviewed by, the Parties and their respective counsel. Accordingly, this
Agreement shall be deemed to be the product of the Parties, and there shall
be no presumption that an ambiguity should be construed in favour of or
against any Party solely as a result of such Party’s actual or alleged role in the
drafting of this Agreement,

2. Preamble

2.1. Whereas the TE requires the Company to change the location of the local
manufacture programme from the TE Koedoespoort Gauteng facility to their Bay-
Head Durhan facility.

2.2, And whereas the Company has approached BEX to assess and formulate the entire
strategy and planning to-quantify and benchmark the costs associated with the re-
location as per Clause 2.1.

2.3. And whereas BEX has agreed to undertake the wark at their sole risk and at no cost
to the Company If the agreed benchmark costs are not realized from Transnet
Freight Rail (TFR).

2.4. After extensive research and negotiations with hath the Company & TFR, BEX and
the Company have agreed that the benchmark costs for the Project will be fixed at
R280 million (Rands Two hundred and eighty million only) excluding VAT.

2.5. Since BEX has undertaken to negotiate and finalize the deal with TFR on risk basis, it
is agreed between both parties that BEX be entitled to an agency commission
equivalent to the difference between the price excluding VAT awarded to the
Company by TFR and the price benchmark of R280 million excluding VAT as detailed
in Clause 7.

3. Scope and Purpose of the Agreement and key principles

3.1, The Parties have entered into this Agreement to record their mutual understanding
as regards thelr relationship and the manner in which such relationship shall be
effectuated and implemented through this Agreement,

3.2, The scope of this Agreement is the regulation of the rights and relationships of the
Parties, both among themselves and with respect to Third Parties, with the aim of

Confidential :: Business Services Agreement: CNR&BEX Page5of12
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4,

identifying, preparing and executing deals to supply the Company’s locomotives
and services in the Territory.

3.3. In order to achiave their joint commercial objective, the Parties shall operate this
Agreement as per the terms and conditions set out herein.

3.4, Each Party agrees to co-operate with the other Party on the best effort basis.

3.5. Each Party hereby agrees and undertakes towards the other Party to perform and
observe all of the provisions of this Agreement,

3.6. The Parties acknowledge that the broad parameters for the conduct of this
Agreement (subject always to the terms and conditions of this Agreement) is to
enable increase of the market share of Company’s Services in the Territory and
enhancement of the economic value of the Parties.

General Conditions of appointment

4.1. The Company hereby appoints BEX to provide advisory and consulting services in
respect of the Project and to aid Business Development and to assist in achieving
the Company’s BEE objectives in in the Territory.

4.2. The Parties hereby agree and acknowledge that they are independent contractors.
No partnership, joint venture or employment is created or implied by this
Agreement,

Duties and Responsibilities of BEX

5.1. BEX shall provide advisory services in respect of the Project and will assist in
preparing the Bid documentation in respect to the Project on risk basis.

5.2. BEX shall assist the Company to improve its market share in the Territory.

5.3. BEX shall not make any representation on behalf of the Company except in
conformity with the written instructions issued by the Company.

5.4. BEX will have a period of one year from the Agreement Date to deliver the Project,
failing which this agreement will automatically terminate and the Parties can then
decide on its resurrection or not, by written agreement.

5.5. BEX will inform the Company timeously in writing if it wishes to appoint a nominee
to carry on with the provisions of this Agreement in its place and the appointment
of nominee shall be effected after the written consent of CNR.

Duties and Responsibilities of the Company

6.1. The Company shall on its own make necessary submissions of proposals and
documents as per the requirements of the bidding documents, wherever
applicable, in the most competitive manner.

6.2. The Company shall be responsible to study, understand and interpret the
requirements of the bids or offers on its awn or in conjunction with its Partners and
BEX shall in no way be liable for any misconstruction of any clause mentioned
therein.

6.3. The Company shall alone be respensible for complying with all conditions and for all
after sale support services to TFR and BEX shall riot be obligated for any consequent
liabilities arising out of the same, whatsoever.

Confidential :: Business Services Agreement: CNR&BEX Page 6 of 12
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Remuneration, payment terms etc.,

7.1

7.2

7.3.

7.4.

7.5.

For the Project Scope deviation (referred herein above), BEX shall assist the
Company to negotiate the best possible price with TFR based on a minimum price
benchmark of R280 million (Rands Two Hundred and Eighty million only ) excluding
VAT.

The Company agrees that BEX will be entitled for an agency commission equivalent
to the difference between the price excluding VAT awarded to the Company by TFR
and the price henchmark of R280 million excluding VAT. For exampla if the price
awarded is R650 million, then BEX will be entitled to an agency commission of R370
million, The Company price will be fixed at R280 Million irrespettive of whether the
total Project value is negotiated lower than the R650 million by TFR,

BEX shall be entitled to agency commission irrespective of the fact whether the
supply is of main product or any spare part or ancillary item thereto,

The agency commission as stated above shall get due and payable In proportionate
tranches as and when payment is received by the Company.

The company shall pay BEX within 10 business days after recelving the invoice and
the BEX banking details as per clzuse 12 from BEX,

» Term and Termination

8.1,

8.2.

83.

This Agreement shall be effective from the Agreement Date and will remain vatid till
the time the Company remains eligible for award of the scope deviation by reason
of the fact that the original Project has been awarded to the Company or is not
called off before execution. However, once the Agreement for the scope deviation
Is signed by Company within the validity of this Agreement, this Agreement shall be
automatically extended and shall remain in force until full payment due to BEX
under this Agreement is made by the Company..

Notwithstanding the aforementioned, if either Party hereto commits a breach of
this Agreement or defaults in the performance of any obligation hereof, and if such
default or breach is evidenced and not rectified within 14 (fourteen} business days
after the same has been called to the attention of the defaulting Party by a written
notice from the other Party; then the non-defaulting Party, at its option, may
thereupon terminate this Agreement by submitting a written notice to the other

Party.

Any expiration or termination of this Agreement pursuant to Clause 7.2 shall be
without prejudice to any other rights or remedies to which a Party may be entitled
hereunder or at law and shall not affect any accrued rights or liabilities of either

Party.

Ulabiiity provisions

9.1.

Each Party undertakes to cause its employees, agents, and Affiliates, as long as they
are associated with terms of this Agreement, to respect and comply with this
Agreement,

Confidential :: Business Services Agreement: CNR&BEX Page7of 12
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10.1.

10.2.

10.3.

10.4.

In any case, each Party undertakes to collaborate in good faith with each other to
aveid or minimize any disadvantage or harm affecting the other Party.

9.2. The provisions of Clause 9 shall continue to apply following the expiration or

termination of this Agreement and for a period of Five {5) years thereafter.

10. Confidentiality

Buring the course of this Agreement, one Party (the “Discloser”} may, on a
case-by-case basis, disclose to the other Party (the “Recipient”) certain Confidential
Information all of which shall be regarded as confidential. "Confidential
information” means any information as the Discloser may from time to time
provide {or have supplied or disclosed on its behalf) to the Recipient, including all
financial or other information relating to its business affalrs or the business affairs
of the Affiliates, whether orally or in a written, physical or visual form, regarding the
products, activities, Including (without limitation) data, software systems,
information technology, products, applications together with analyses,
compllations, forecasts, studies or other documents prepared by the Discloser
(including, but not limited to, lawyers, accountants, consultants and financial
advisers) and/or its Representatives which contain or otherwise reflect information
about the Discloser and/or its Affiliates.

The Recipient shall at all times during the term of this Agreement and for a
period of five (5) years following Its termination, hold all Confidential Information
which it acquires from Discloser under the terms of this Agreement, or otherwise,
in strict confidence and shall not disclose such information to any third party or
duplicate, transfer, or use directly or indirectly, the Confidential Information other
than in Recipient’s performance of its obligations under this Agreement.

The foregoing restrictions shall not apply to any information which: (i) is or
becomes generally available to the public other than as a result of & breach of
obligation by Recipient; or (ii) is lawfully acquired from a third party who owes no
obligation of confidence in respect of the information; or (iii) Recipient is required
to disclose by law {provided that Recipient shall assert the confidential nature of
the information and give immediate written notice to Discloser and assist Discloser
in obtaining a protective order against such disclosure).

Upon request of Discloser, or upon the expiration or any earflier termination
of this Agreement, Recipient shall promptly return all copies of the Confidential
Information in whatever form or media, to Discloser or, at the direction of
Discloser, destroy the same. Recipient shall certify in writing to Discloser such
return or destruction within ten (10) days of the date of Discloser's request.

Subject to all other terms of this agreement, this Agreement and its Annexes
are also Confidential Information and either party shall not disclose, advertise or
publish the terms or conditions of this Agreement of the Annexes without the prior
written consent of the other party.

1]1. Miscellaneous

Confidential :: Business Services Agreement; CNR&BEX Page 80f12
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11.1. All notices required or permitted to be given under this Agreement shall be
in writing, shall be given to the other Party and shall be deemed given to a Party
when:

11.1.1. delivered to the appropriate address by hand or by overnight courier service
{costs prepaid); -
11.1.2. received by the addressee, if sent by certified mail, return receipt requested;

in each case to the following addresses and marked to the attention of the person
{by name or title) designated below (or to such other address, facsimile number or
person as a Party may designate by notice to the other Party):

BEX:

BEXStructured Products Pty Ltd

For the attention of: Mr. Marc Brand

Address: 24 Crescent Drive, Melrose Arch 2076, Johannesburg

) ) The Company:
CNR ROLLING STOCK PTY LTD.
For the attention of: Mr.
Address:

All correspondence, exchange of information, documents between the Parties, with
Customers / third parties shall take place in English language,

11.2.No Party may assign any interest, benefit, right or obligation under this Agreement

to any Person without having obtained the prior written consent of the other Party,

It shall be a condition of any assignment that the assigning Party gives prior written

notice to the other Party and to the Third Party including any Authority {if required

by Law or any contract) of its intention and that such Person, provides prior written

confirmation that it does not object to such intended assignment, and with respect

to an assignment to non-Affiliates that the other Party provides- prior written

confirmation that it does not object to such intended assignment. Furthermore, it

shall be a condition of any assignment that the new participant shall have to ratify

! ’ this Agreement in writing and dccept to be bound by and adhere to the provisions

of this Agreement, and in any event of assignment to an Affiliate as specified above,

the assigning Party shall continue to guarantee the performance of the new

participant under this Agreement and in any event of assighment, it shall aiso

tontinue to be bound by the exclusivity and confidentiality provisions set forth
herein,

11.3.If any provision of this Agreement Is or becomes iliegal, unenforceable or invalid
under the law of any jurisdiction applicable to the Parties, nelther the legality,
validity or enforceability of the remaining provisions of this Agreement nor the
legality, validity or enforceability of such provision under the law of any other
jurisdiction shall be in any way affected or impaired thereby; provided, however,
that if such severability materially changes the economic benefits of this Agreement
to a Party, the Parties shall negotiate an equitable adjustment In the provisions of
this Agreement in good faith.

Confidential :: Business Services Agreement: CNR&BEX Page 9 of 12
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11.4.This Agreement {including any annexes thereof} sets forth the full and complete
understanding of the Parties as of the date of execution of this Agreement and
supersedes all other prior negotiations, agreements, and understandings of the
Parties with respect thereto. No Party shall be bound by any other obligations,
conditions or representations with respect to the subject matter of this Agreement.

11.5.No waiver of any of the provisions of this Agreement shall be deemed to be or
constitute a waiver of any other provision whether similar or not. No single waiver
shall constitute a continuing waiver.

11.6.Neither this Agreement nor any of the terms hereof may be amended,
supplemented, waived or discharged unless the Parties 50 agree in writing.

11.7.Nothing in this Agreement, except to the extent explicitly provided, shall be
construed to create an association, trust, partnership, joint venture, or other
fiduciary relationship between the Parties or to impose a trust or partnership duty,
obligation or fiability between the Parties., No Party shall by virtue of this
; Agreement be deemed to be the representative of the other Party for any purpose
o whatsoever, and no Party shall have the power or authority as agent or in any other
capacity to represent, act for, bind, or otherwise create or assume any obligation on
behalf of any other Party for any purpose whatsoever, except specifically agreed in
writing by the other Party.

11.8.This Agreement may be executed in one or more duplicate counterparts and when
executed by all of the Parties shall constitute a single binding agreement.

11.9, Neither Party hereto shall be liable for any failure to perform its obligations
under this Agreement due to a Force Majeure event. In the event of Force Majeure
the Parties shall evaluate the obligations affected by the Force Majeure event, and
shall mutually agree in writing on the measures to be taken or on the effect of such
Force Majeure event on the Parties’ obligations hereunder. The Parties may agree
that performance of a Party's obligations shall be suspended during the period of
existence of such Force Majeure event as well as the period reasonably required
thereafter to resume the performance of the obligation. The Parties shall use their

) best reasonable efforts to minimize the consequences of this Force Majeure. In the
event of Force Majeure the Parties, shall discuss and mutually agree on the
continued co-operation between the partles, including the necessity of termination
of this Agreement.

11.10. Nothing expressed or implied In this Agreement is intended or shall be
construed to create or extend any rights or benefits to any third party, other than
the Parties hereto excluding clause 12,

11.11, Except to the extent of Indemnification obligations related to Third Party
claims, neither Party hereunder shall be liable for special, incidental, exemplary,
indirect, punitive or consequentlal damages arising out of a Party’s performance or
non-performance under this Agreement, whether based on or claimed under
contract, tort {including such Party’s own negligence) or any other theory at law or

in equity.

Confidential :: Business Services Agreement: CNR&BEX Page 10 of 12
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12. BEX Banking details

The Banking details will be mentioned In each Invoice provided by BEX to the
Company.

Any changes to the above banking details of BEX wili be advised by BEX to the
Company in writing. In the event of the Company receiving what appears to be an
instruction from BEX, amending the BEX banking details, the Company shall only be
entitled to act upon such instruction if it was received in writing from, or confirmed
in writing with, the signatory to this Agreement,

13. Binding Effect

With effect from the Agreement Date, this Agreement shall become unconditional
and a legal, valid and binding obligation of each of the Parties.

14, Signature In counterparts

This Agreement may be executed in counterparts, each of which shall be deemed to
be an original and which together shall constitute one and the same Agreement.

IN WITNESS WHEREOF the Parties have executed this Agreement on the date and at the

place mentioned below.

SIGNED AT ON THIS THE am DAY OF MARCH 2015

For and on behaif of BEXSTRUCTURED PRODUCTS PTY LTD:

Name: MR. MARC BRAND Designation: Authorized Signatory
Signature:
AS WITNESS:
1.
SIGNED AT ON THIS THE DAY OF MARCH 2015

For and on behalf of CNR ROLLING STOCK PTYLTD..

Name: Designation: Authorized Signatory

Signature:

AS WITNESS:

Confidential ;: Business Services Agreement: CNR&BEX Page 11 0f 12
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Annexure -~ A

Statement of Advisory Services to be provided by BEX to CNR ROLLING STOCK SOUTH
AFRICA PTY LTD. (CNR} In respect of the Project as defined in Clause 1.1 of this
Agreement

BEX, with its long subsisting relationships in the territory of South Africa has agreed to
provide CNR with the following services as part of its Advisory 2nd Consulting Services on the
Project;
1. Conduct detailed research on the costs associated with the Project on risk basis
2. Negotiate with TFR and assist the Company to conclude the deal with TFR on the
Project at the agreed minimum benchmark price of R280 million excluding VAT.
3. Assist CNR in preparing the Bid documentation and negotiating with TFR on pricing
levels in relation to the Project.
4, Advise CNR on the regulatory, social, cultural and political framewark in South Africa
with respect to the Project.

5. Identify the various opportunities of participation in various Government and Private

projects, leading to the shortlisting and focus on the current Project as -

contemplated in this Agreement.

6. Closely co-ordinate with the designated authorities to comprehend the applicable
Government policies and advise CNR accordingly to ensure smooth execution of the
Praject.

7. Provide consultancy on participating in the Tenders and bidding processes refated to
the Project.

8. Assist CNR in increasing their footprint in Government and Private Projects in South
Africa,

it is hereby noted and agreed between the parties that the above services are provided asa
pre-Project service and will conclude on CNR signing the Contract for the Project with
TRANSNET. BEX will provide necessary proof of delivery of the above services as required by
CNR.

Confidential :: Business Services Agreement: CNR&BEX Page 12 of 12
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CNR ROLLING STOCK SOUTH AFRICA PROPRIETARY LIMITED
(Regtstration Number: 2014/016852/07)

(the “Company"}

NOTICE OF SUBMISSION OF WRITTEN RESOLUTIONS IN TERMS OF SECTION 74 OF THE
COMPANIES ACT, NO 71 OF 2008 FOR CONSIDERATION BY THE BOARD OF DIRECTORS

OF THE COMPANY

WHEREAS

1.

The tollowing resoiutions ara submitted lfor the written approval by the directers of the
Company In terms of section 74 of the Companies Act, No 71 of 2008 as amended (the
*Companies Act’). Accordingly, the resalutions set out in this notice must be adopted by
written consent of a majority of the directors, given in person, or by electronic communication
(as defined in tha Companies Act) (by signing Annexure A).

The board of directors of the Company wish ta pass the (oflowing written resolutions as a
matter of urgency, and as required in accordance wilh clause 30 of the Company's
memarandum of incorporation {"MOI"), In order to enfer Into the Agency Agreement in
relation to the relocation of the manufacturing facfiity of Transnet Engineering Division (“TE")
from the Koeduespoor tacility Gauteng ta Bay-Head Duban(the "Agreement”), under the
provisions of which, the agent will assist the Company lo negotiats with Transnet {acting
through TFR) and facliitate the award of costs assaciated with the relocation aforementioned,
and the Company will pay the agent agency commission as provided in the Agreement.

RESOLUTION NUMBER 1 - Approval of entering Into the Agreement

For purposes of compliance with the requirements of clause 30 of the Company's MO1, the
directors wish to approve the entering into of the Agreement.

RESOLUTION NUMBER 2- Authorizing the signing and execution of the Agresment

The direclors wish to authorize Mr, Wang Gang 1o sign and execute the Agreement on
behalf of the Company, Including the payment required in the Agreement,

NOW WHEREFORE IT IS TO BE RESOLVED THAT:

N NN
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WRITTEN RESOLUTIONS IN TERMS OF SECTION 74 OF THE COMPANIES ACT,NO 71
OF 2008FOR CONSIDERATION BY THE BOARD OF DIRECTORS OF THE COMPANY

NOW WHEREFORE ITISTO éE RESOLVED THAT:

1.

for purposes of compliance with the reguirements of tlause 30 of the Compariy's MO, the
entering inta of the Agreement by the Company Is heteby approved;

Annexure A
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2. Mr. Wang Gang is hereby authorized to sign and execute the Agreementon behalf of the
) Company, including the payment required in tha Agreement.
Resolution Date Signature
Numbers -
1. For Against
Gang Wang 7/0"‘/‘ 2 hpior 1t
tulamile  Lincoln - '
Xate
Tao Yu ;,a/%,/ -}vl{ ,,:ffjf
Rowlen  Ethelbert :
Von Gericke
Feng Yu ?,,,5'. Y = (91
.) Roberto Gonsalves
Giang Zhao 2'?//1177 il %_,
2. For Against
Gang Wang PE o] M
! hpresnt’) 7 U]
Lulamile Linceln
Xate
Tao'Y -
! M/A‘H w101 f AV
Rowlen  Ethelben I l
Von Gericke
Feng Yu iS40 | & 13,
Roberto Gonsalves
Gang Zhao ;q//{p, s /‘f( Q,{
I

AT MMT A ARG RnAn

\_g_,/\‘*'
Oy
[

N4
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2
3. for purposes of compliance with the requirerhents of clause 30 of the Company's MO, the
entering into of the Agreement by the Company Is heraby zpproved;
4, Mr. Wang Gang Is hereby authorized to slgn and executs the Agreement on behalf of tha i

Company, Including the payment required in the Agreement. i

SIGNED BY M

ON BEHALF OF THE COMPANY

CAPACITY: DIRECTOR OF THE COMPANY

DATE: 27e3l patd
r i

¥79-0974-0001-0031
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MINUTES OF A MEETING OF THE DIRECTORS OF CNR ROLLING STOCK SOUTH AFRICA
PROPRIETARY LIMITED HELD AT 3RD FLOOR, 95 GRAYSTON DRIVE, SANDTON, JOHANNESBURG,
ON THURSDAY, 8 OCTOBER 13, 2015 AT 08H00

ATTENDANCE
regent:

Gang Wang {GW)
Tao Yu (TY)
Lulamile Lincoln Xate {LLX)
Stan Whiting (Altemate to Rowlen Ethelbert Von Gericke) {SW)
Roberto Gonsalves (RG)
Feng Yu (dial in) {FY)
Gang Zhao (dial in) (GZ)
Meiling Wang (dial in} (MW)
Ning Zhou {NZ)
Jane Dong {(JD)

1. Opening of the Meeting

11.  TY, as the Chairman of the Board, welcomed all who were present at the meeting, and
declared that FY, GZ and MW would dial in the meeting.

2. Confirmation of Guorum
2.1. The quorum reguirements of the Board were confirmed by those present at the meeting.

2.2. GW declared that he had personal financial interest in respect of Resolution Number 4. TY
declared that he had personal financial interest in respect of Resolution Number 3. All of the
other directors present responded that they did not hiave any business interest, or perscnal
financial interest to declare.

3 Confirmation of Agenda
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From protocol perspective, SW and RG proposed to do with the outstanding issues of the previous
board meeting. TY proposed to go through firstly today’s agenda and come back to the outstanding
matters of the previous board meeting, some of which were actually covered in today’s agenda. Al
directors agreed with this.

Administrative issues

41. Resolution 1 - the resolution was approved after the CEQ (Gang Wang) confirmed that the
Products Supply Agreement contains:

1) the original delivery dates;
2) a contract price of 86,353,759.00 US Dollars;
3) SA law has been applied; and

4) the prices, which can be adjusted in accordance with the final design, are within acceptable
deviations from those contained in the Locomotive Supply Agreement ("L8A").

LLX, SW and RW expressed their concern on the delivery schedule.

CNRRSSA is requesting an extension of the delivery dates by 6 months or so. All the directors

agreed that this needed to be agreed with TFR and signed. Once agreed with TFR, the

delivery schedule of the Product Supply Agreement can be updated on & back-to-back basis.

42.  Resolution 2 ~the Related Party Transactions relating to items bought by CNRRSSA from TE
and SA local companies and supplied to CNR Hong Kong and CNR Dalian. Approval of this
resolution by all directors s only being sought for items on Annexure C (List of Related Party
Transactions) of Schedule 1 (NOTICE OF THE MEETING).

4.3 Resolution 3 ~ MW reminded of the board that TY will leave the meeting due to the personal
financial interest. The other directors refused TY to leave the meeting. The resoiution is
approved by GW, LLX, RG, SW, FY, and GZ after the clarification that R2.04 million is the
total cost to the Company, which consists of a fixed basic annual salary of R1,5 million and a
fixed annual bonus of R540,000. The board ¢an decide an extra performance bonus for
CFO.The remuneration wili be escalated by 8% per year.

4.4. Resolution 4 MW reminded of the board that GW will ieave the meeting due to the personal
financia! interest. The other directors refused GW 1o leave the meeting, The resolution is
approved by TY, LLX, RG, SW, FY, and G2 after the clarification that R2.1 miliion is the total
cost to the Company, which consists of a fixed basic annual salary of R1.5 million and a fixed
annual bonus of R540,000. The board can decide an extra performance bonus for CEQ. The
remuneration will be escalated by 8% per year.
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Resolution 5 — The resolution is approved by all the directors,

Project Progress Report to the Board

5.1.

5.3.

Design Freeze

GW introduced the progress of Design Freeze to the Board. He introduced that this had been
completed and TFR was invoiced §% of the total contract price of the LSA, and this had been
paid by TFR {including VAT).

The directors agreed that the shareholders needed to consider the implications on the PMA
Fees and Share Capital of the Company.

Durban Relogation

GW introduced to the Board the progress of Durban Relocation. With the assistance by BEX
to the negotiation with TFR, the Company finally negotiated for R647m to be paid by TFR.
Half has been received and the other half will be received as and when locomotives are
deliverad to TFR, BEX has been paid a fee of R67m for the services provided, plus VAT.SW,
RG and LLX requested that it be noted that they did not sign the resolution for the BEX

mandate. GW to provide the board members with a copy of the Variation Order by TFR..
_mandate.

SW, RG and LLX re-iterated that their concerns with the BEX contract. GW provided the
relevant documents of BEX to the directors, such as Cor39 and BEE Credential Certificate.
Also, the estimated cost for Durban Relocation, the BEX Proposal and Reason for Selecting
BEX have already been provided to the directors in April.

GV expressed that the only reason that the other directors approved this is that it is beneficial
to the Company. In case there're concerns for SW, RG and LLX, they can decided on their
own judgment.

Delivery Schedule

GW introduced that the delivery of the first 20 locomotives was to be delayed for about 4
months due to the manufacture facility relocation to Durban, which lacked of skill and
manufacturing experience and needed long workshop preparation. This also happened in
other OEM project in Durban. The Company also requested TE to submit & reliable dellvery
schedule in consideration of the Durban relocation, and was stili waiting for TE’s confirmation.
it was about § months' delay or more.The directors agreed that it was imperative that the
amended schedule needs to be agreed and signed if the delivery dates are being moved out,
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because the scheduie in the LSA would apply until a revised delivery schedule had been
signed by the parties.

8D Report

GW introduced the progress of SD and the SD target was 64%, to which Local Content can be added.
Management confirmed that this is achievable. SW expressed concern that Yonge needed to invest
R340m in order to be able to achieve the SD target.

General Discussion Points at the Meeting

7.4.  GW briefad the merge between CNR and CSR and future shareholder change from CNR to
CRRC.

All the directors approved this item.

7.2. GW and TY expressed the concern to settle the dispatch of three black women.to the
Comnpany by the local shareholders as soon as possible. GW proposed a deadline for this,
which is the middle of December, 2015.

LLX will re-engage with the Endinamix CEQ candidate and arrange an interview with the-
CEQICFO of the Company. Global and Cadiz to recruit pecple as well,

7.3, AFS8's — The board ratifed the round-robin resolution’approving the audited annual financial
statements,

7.4. Taxes — It was noted that the Grant Thonston revised the tax computation based on what
was discussed at the last board meeting. Management will either negotiate the fee on GT's
proposal for the Transfer Pricing proposal or obtain ancther quote. Either way this urgent
matter needs to be finalised. SW, RG and LLX accepted Grant Thonston’s proposai.

7.5.  BEE Improvement Plan — Management will employ more Black employees in Johannesburg
and Durban to ensure compliance with LSA BEE targets. In addition, procurement from local
suppliers will be increased. Management confirmed that they are aware of the BEE targets.

7.6. Directors' Fees — The directors agreed that the directors’ fee to be R100,000. The directors
need to consider to invoice whether in person of by a company.

7.7.  Agenda items- The directors agreed that the agenda must include the matters arising from the

previous board meeting.
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8. Date of Next Board Meeting

8.1.  Thedirectors agreed that the next board meeting wouid be held at 26" Jan of 2016.
g, Closing of the Meeting

The meeting was closed at 12:00 am.

Date:

Tao Yu
Chairperson



RG-212



RG-213

X

CNNRRSA Board Meeting

6 May 2016

1. Approval of previous minutes
¢ Disagree that board approved fees of R100 000. This does not accord with the proposal sent
to the board which was approved at the last board meeting and covered out-of-pocket
expenses for Cadiz and Lulamile Xate:
» The principles were agreed to by.the board and the FD undertook to pay Cadiz next week.
Lulamile Xate to claim his out-of-pocket expenses as well.

2. Secondments

e The Company is happy with all three employee (1 x Global, 1 x Cadiz and Babalwa Dludlu for
Endinamix). |

» Company has agreed that Babalwa Dludlu will meet with the Company to finalise her
appointment as well as the other 2 employees.

e Shareholders will send the Company a letter confirming the employees and their salary.
Babalwa Diudlu will co-ordinate this.

¢ The Salary Deduct Method per Resolution 9 means that the Company will pay the agreed
TCC and deduct these from the future Project Management Fees.

3. Matters Arising
» Grant Thornton: The mandate has been signed. Meeting with GT to take place on 16 May.

The SA directors stressed the importance of finalising the Transfer Pricing policy as soon as
possible as this has been on the agenda for a while.
* CA to be employed — agreed with the principle. They are speaking with a few candidates.

4. Financials
s Cash Flows: The following adjustments are required
a} Formatting of numbers
b) Opening and closing cash balances
o [ncome Statement and Balance Sheet — to be linked to the cash flow budget and emailed to

board.

5. R600m loan

e Security will be provided by a parent company guarantee, This is being done for hedging
purposes. The board requires the terms and conditions of this loan to be presented before
approval can be granted.

e Management needs to provide clarity on the company’s hedging policy. The borrowing is
only one aspect. What percentage is being loaned? How? When?

® The Company needs to respond to the Cadiz document on the hedging strategies by 13 May
2016. Failing this Lulamite Xate will resign from the board.
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6. Resolution number 4
» This addendum is not approved as this requires 40% of the contract to be paid within 7 days.

We may not have the R600m loan by then and the Company may not wish to hedge all in
one go.

7. Resolution humber 5
¢  Notapproved. This is the cost of testing for 21 locomatives only. Contract needs to specify
what the R5.7m covers. The Company wants to negotiate with Dalian with regards to the
balance of the locomotives as the cost per locomotive is too high.

8. Resolution humber 7
s Approved

Resolution number 8
¢ The SA directors to send questions on the financial statements to management.
¢ KPMG to meet with board to discuss the financial statements,

* SAdirectors requested a copy of the BEX report submitted to TFR, Made it clear that the
shareholders have not approved the BEX contract. This was provided to the SA directors
during the meeting. RvG requested that Jeff Wang produces a timeline of the various
discussions that took place between the company and TFR as weli as the company and BEX.
This document needs to list the contents of the discussions as well as the outcomes.

10. Resolution number 11

s Only approval to the extent that the resolutions 1 -10 have been approved.
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This Agréement is enfered into by and between the following partes:

BLISINESS EXPANSION STRUCTURED PRODUCTS PTY LTD (herelnafter, referred to as "BEX“)
(which expression inchudes its assoclates; subsidiarles, affillates, successors and permitted
asslgns}, a company duly incorporated and existing uinder the Companles Act In South Africa,
and having Rs registered offices at st Floor, 24 Crescent Drive, Melrase Arch 2076,
Johannesturg, duly authorised and represented by Mr. Mark Shaw

and

CNR ROLUNG STOCK SOUTH AFRICA PTY LIMITED (hereinsfter referred to as the
“Company”} {which expression Includes its successors and permbtted sssignees), a company
duly Incorporated and existing under the Comparies Act In South Africs, and having }ts office
address at 3rd flaor, 95 Grayston Drive, Sandton 2396, Johznnesburg, South Africa, duly
authorised and represented by the person signing this Agreement., duly suthorised and
represented by Mr, Gang Wang, signing this Agreement.

{Herelnafter, BEX and the Company may be individually refemed 10 25 a “Party”, end
coltectively as “the Parties”.)

WHEREAS:

A BEX, 2 professional service advisory business that speclaises in business enterprise
optimisation using financlal modelling, decivatives and englineerng techniques, with
Hs fong subsisting refatlonships Tn the territory of South Africa (hereingfier *The
Territory*) has acquired a familiarity with repulatory, soclal, cultural and political
framework whereby It is tapable 10 closély co-ordinate with the designated
euthoritiés to compréhend the applicable Government polictes, ientify the
opportunitles of participation in varlous Government and Private projects, lénd
consultancy on particlpating in varlous tenders and bidding processes and thus
facliitating trade of goods and servites concerning such prjects.

The COMPANY is a global company speclallzing In the manufacture of Lacomotives
and Spare Parts for the same, with z focus on emerging markets. The COMPANY has
approached BEX to pravide mdvisory services In respect of the Project and for
expanding thelr business in the Territory and help it In achieving thelr BEE (Black
Economtc Empowerment] objectives In the Territory on a long-tem basls.

B. The Parties have, after mutual discusslons, actknowledged and agreed that they have
sultable and complementary resources to jointly harness the opportunities [ the
Tertitory through this Business Developinent Services Agreement, whereby BEX will
play &n active role In providing advisory services In respert of the Project, Business
development and BEE structuring and fanagement In the Territory,

C In view of the abovie-set background, the Partles have sgreed to reduce In writing
their mutval understanding and thelr respective fundamental Interests, rights,
dutles, obligations and lfabllitles In refation to the sgenty, thele respective roles in
this regard, the terms and conditions on which the Parties woyld Implement the

agency relationship and certain other matters thereto.
—- 7 ,_Q&
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1. DBefinlions and {nterpretation

1.1. Definktions

Certain terms are deflned within the recitals and within the body text of this
Agreement, In addition, the following terms shall have the following meaning:

“Affiliate”

*Agency Commission”

“Agreement”

“Agreement Date®

'BEE'

*Business Day”

"Force Majeurg”

"Nominee”

*Person”

*Price”

means, with respect to any Person, 2ny other Person that,
directly or Indirectly, through one -or more Intermediaries,
controis or Is controlled by or & under commaon control with
such person.

the difference between the price excluding VAT awarded to
the Company by TFR and the Project Benchmark Costs of
R580 milfion excluding VAT

means this Agreement, Including the recitals and schedutes
hereto, as the same mdy be vaifed or amended fromi time to
time In wiiting by agreement of the Partles;

shalf mean and refer to APRIL 25, 2015; being the date of
execution of thls Agréement;

means Black Economic Empowerment as set out In the BEE
Charter of the Republlc of Soutk Africa.

means any day on which banking institutions In South Africa
are open for business.

means eny of the followlng events or occurrences: (i) Acts of
God, such 3s fires, floods, thunderstorms, earthquakes,
unusually severe weather and natural catastrophes; (i) civll
disturbances, such a5 sirlkes, lock auts and rlots; (Wi} acts of
aggressiosi, such as explosions, wars, and terrorism which
ere not foreseen; o (lv} acts of government or actions of
regutatory bodies which significantly Inhiblt or prohibit
elther Party from perfarming their obligations urider thig
Agreement,

means any juristle person or company that may be
nominated by BEX whth the prior wrltten tonsent of CNR
from time to time to continue with and fulfil the obligations
of this Agreement and/or to provide the necessary services
and any expertise required for executing the commercial
aspects of this Agreement.

Includes any Individual, company, corporation, firm,
partnership, cansortium, joint venlure or assoclation,
whether a body corporate or an unincorporated association

of persons,

shall tnean the amount pakd by TFR for the impleméntation

- —
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*Product”

"Project”

*Project Benchmark
Costs*

*Seape Deviation”®

"Territory™

*Third Party”

“TFR*

1.2. Interpretation

of the project
means the Company’s refated products and Services,

shall mean the change In seope whereby Transnet
Englaeering (TE) a division of Trensnet SOC Limited
requires the Company ta thange the Tocatfon of the loca!
manufacture progrimme from the TE Koedoespoort
Gruteng facllity to thelr Bay-Head Durban facility,

shall mean RS80m (Five hundred and elghty million Rand)
excluding VAT

shail mean costs assodated with the Implementation of the

Project

means Republic of South Africa.

means 3 person who Is not a Party (o this Agreement and
does not include Afflifates of any of the Parties,

means Transnet Freight Roll, a division of Yransnet SOC
Urnited

1.21.References to this Agreement or to any other Instrument shall be a reference
to this Agreement or that other Instrument 25 amended, varled, novated, or

substituted from time ta time,

2.2,The headings in this Agreement are for ease of reference only and shaff not
affect the Interpretation of construttion of this Agreemént.

o 1.2.3.References to Recitals, Clauses and Schedules are references 1o recitals,

FO

P

H 1.2.8."Mn writing” includes any communication made by letter or fax or e-maif.

|

clauses and sub cfauses and schedules fo this Agreement.

1.2.4.Words importing the singular nirmber chall include the plural and vice versa
and words Importing the mascullne gender shall fndude the feminine and the

neuter gender and vice versa.

| 1.2.5.Each of the representations and warrantles provided In this Agreement are
independent of other represéntations and warranties and untess the ¢ tontrary
s expressly stated, no Clause in this Apreement limits tha extent or application

of another Clause.

Confidentlal = Business Services Agreement: CNR & BEX
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1.2.7.The words "include”, "including” and "In particular” shafl be construed as being .
by way of illustration or emphas!s only and shalt not be construed as, nor shall
they take effect a5 limiting the generality of any preceding words,

1.2.8.References to a person shall be construed sa s to Include;

1281,  individual, firm, partnership, trust, Joint venture, compeny,
corporstion, body corporate, unincorporsted body, associatjon,
organization, any government, or state or any egency of a
government or state, or any local or municpal suthority or other
governments! bedy (whether or not In each case having separste
lagal persenality); '

1.28.2.  that person's successors in title and assigns or transferees permitted
In  accordance with the terms of this Agreement; and

1.2.9.References to 3 person’s representatives shail be to ks officers, amployees,
legzl or other professional advisers, sub-contractcrs, agents, attorneys and
other duly authorized representatives.

1.2.10. References to statutory provisions shall be constryed as references to those
provisions as are raspectively amended or ré-enacted or as thels application
Is modified by other provisions (whether before or after the date of this
Agreement) from time to time and shall Include any provisions of which they
are re-enactments {whether with or without modificetion).

1.2.11. All warrantles, representations, Indemnitles, covenants, guarantees,
stipulations, undertakings, agreements and obligations given or entered Into
by more than one person are given or ertered into severally unless otherwlse

specified.

1.2.12. In the event that the date on which any act or ohligation specified In this
Agreement to be performed falls on a day which Js not a Business Day, then
the date on which the act or obligation Is to be effected or performed shali

take place on the next Business Day.

1.2.13. This Agreement Is the result of negotlations between, and has been
reviewed by, the Parties and thelr respective counsel. Accordingly, this
Agreement shall be deemed to be the product of the Partles, and there shal)
be no presumption that an ambiguity should be construed In favour of or
agalnst any Party solely as 2 result of such Perty’s actual or alleged role In the
drafting of this Agreement.

2. preambla

2.1. Whereas TE requlres the Company to change the location of the local marivfactyre
programehe from the TE Koedoespoort Gauteng facility to thelr Bay-Hesd Durban

facility.
2.2, And whereas the Company has spproached BEX to assess and formulate the entlra

strategy and planning to quantify and benchmark the costs associated with thé re.
lecetion a3 per Clause 2.1,

——— e e Gy = —— — -
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2.3, And whereas BEX has agreed to undertake the work at thelc sole risk and 3t no cost
to the Company if the agreed Project Benchmark Costs are not recovered from
Transnet Freight Rail [TFR).

2.4, After extensive research and negotlations with both the Company & TFR, BEX and
the Company have agreed that the Project Benchmark Costs will be fixed at R580
million {Rands Five hundred and eighty million only] excluding VAT,

2.5, Since BEX has undertaken to negotlate and finalize the deal with TFR on a risk basls,
* it Is agreed between both parties that BEX be entitled 10 an Agency Commission a5
detalled in Clavss 6.

3. Scope and Purpose of the Agreement and icgg principles

3.1, The Parties have entered Inta this Agreement to record their mutual understanding
as regards thelr relatlonship and the manner In which the Project shall be
implemented through this Agreement.

3.2, The scope of this Agreement Is the regulation of ths rights and relationships of the
Parties, both among themselves and with respect to Third Parties, with the alm of
executing the Project and other services In the Territory.

3.3. In order to achleve thelr joint commercial objectlves, the Partles shall operate this
Agreement 35 per the terms and condjtions set ovt lereln.

3.4. Each Party agrees to co-operate with the other Party on a best effort basls.

3.5. Each Party hereby agrees and undertakes towards the other Party to perform and
observe il of the provisions of this Agreemeny,

3.6. The Partles acknowledge that the broed parameters for the conduct of this
Agreement (subject always to the terms and conditions of this Agreement} [s to
Implement the Project in the Tervitory and to enhance the economic value of the
Partles.

4, GeneralConditions of appointment

4,1, The Company heteby appolnts BEX to pravide advisery and consulting services in
respect of the Project and to ald Busiriess Development and to assist [n achieving
the Company’s BEE chjectives In the Terrftory.

4,2. Tha Partles hereby agree and acknowledge that they are Independent contractors,
No partnership, Joint venture or employment & created or implied by this
Agreement.

5. Dutles and Responsibilitles of BEX

5.1, BEX shall provide advisory services In respect of the Project and will assist In the
implementation of the processes related to the Project on a risk basls.

5.2, BEX shall ssslst the Company to achleve Its objectives In the Territory,

5.3. BEX shall ot make any representation on behalf of the Company except in
ronformity with éxpress written permission from the Company.

5.4, BEX will have two years from the Agreement Date to implernent the Project

5.5. BEX will Inform the Campany timeously In writing if It wishes to appelnt a nominee
or zssign the provislons of this Agréement. The appolntm:nt of such nominee or
assignee shall be effected after the written consent of the Company.

i — e 4 —r——
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6. Remuneration, payment terms ete.

7.

6.1.

6.2,

6.3.

6.4.

6.5.

6.5.

7.1-

7.2,

7.3,

7.4,

For the Profect Scope deviation (referred hereinabove, BEX shali assist the
Company to negotiate the best possible price with TFA based on the Project
Benchmark Cost of R580 milllon [Rands Five Hundred a2nd Efghty miliion only }
excluding VAT,

The Company sgrees that BEX will be entitled to an agency temmission equivalent
to the difference between the price excluding VAT awarded to tha Company by TFR
and the Project Benchmark Cost of RS80 million excluding VAT. For example If the
price awarded Is R680 million, then BEX will be entitled to 2n agency commission of
R100 million{excluding VAT) Le. RES0m less RS80m. '

The Company will be entitled to the Project Benchmark Cost of R580 Milllon
irespertive of whether the total Project value Is negotlated lower than the RE80
milTion by TFR.

BEX shall ha entitled to the agency commission frrespective of whether the Project
Benchmark Cost arise from the supply of services, main product or any spare part or
ancillary ltem thereto. .

The agency comemission as stated above will be due and payable Ini full as and when
i} the Company and TFR has entered Into an agreement that the Company will be
awarded the Price more than the Project Benchmark Costs by TFR, and i) the first
payment of the Price is received by the Company,

The company shall pay BEX within 10 business days after from receipt of the involce

from BEX,

Term and Termination

This Agreement shall be effective from the Agreement Date and will remaln vaild
for a period of two years and for such time that the Company remaln eligible for the

award of the Scope Deviation.

Once the agreement for the Scope Deviation has been signed by the Company, this
Agreement shall remain in force untll full payment due to BEX under thig
Agreement Is made by the Company,

If elther Party hereto commits a breach of this Agreement or defaults In the
performance of its obfigations, and if such default or breach is not rectified within
14 (fourteen) buslness days after the same has been calléd to the attention of the
defaulting Party by a written notice from the other Party; then the non-defaulting
Party, at ts option, may declare a dispute and hereby consent to the arbitration
being deslt with In terms of the expedited Rules of arbitration of AFSA within 30
days. The arbltration shall be determined In accordance with the provisions of
South Afrlean law and the Partles submit to South African Jurlsdiction for the

purpose of this arbitration

Any expiration or termination of this Agreement ptgmuan_t to Clause 7.2 shalt be
without prejudice to any other rights or remedles ta which a Party may be entitled
hereunder or at law and shall not affect any accrued rights or liabliitles of either

Party.

Page 7 of 12 &
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B.1. Each Party undertakes to cause Its employees, agents, and Affiliztes, o5 long as they
2re assoclated with terms of this Agreement, to tespect and comply with this
Apreement.

In any case, each Party undertakes to coltaborzte in good falth with each other to
avold or minimize any disadvantage or harm affecting the other Party,

8.2, The provisions of Clause B shall continue to apply followlng the expirstion or
termination of this Agreement and for a period of Five (5} years thereafter.

9. Confidentality

9.1, Ouring the course of this Agreement, one Party (the “Dlscloser’) may, ona case-
by-case basls, disdose to the other Party (the "Recipfent”} certaln Confidential
Information ali of which shall be regarded as confidentlal, "Confidential
Information® means any Information as the' Discloser may from time to time
provide (or have supplied or disclosed on s behalf) to the Reciplent, {ncluding all
financial or other Information refating to kts business affairs or the bustness affairs
of the Affillztes, whether oralty of In a writtén, physical or visual form, regarding
the praducts, activities, including (without limitatian) data, software systems,
information technology, products, applications together with analyses,
compliations, forecasts, studles or other documents prepared by the Discioser
{including, but not Iimited to, fawyers, accountants, consultants and financial
advisers) and/or s Representatives which contaln or otherwlse reflect Information
about the Discloser and/or Its Affiliates.

9.2, The Reclplent shail at alf times durlng the term of this Agreement and fora period
of five (5} years following lts termination, hold all Confidenttal information which it
acquires from Discloser under the terms of this Agreement, or otherwize, In strict
confidence and shafl not disclose such informatlon to any third party or duplicate,
transfer, or usa directly or Indirectly, the Confidentlal Information other than In
Reciplent's performance of its obfigations under this Agreement.

The foregoing cestrictions shall not spply to any Information which: (i) Is or
becomes generally evallable to the public other than as a result of a bresch of
obligztion by Reclptent; or (I} s lawfully acquired from s third party who owes no
obligation of confidence In respect of the information; of (i) Rectplent s required
lo disclose by law {provided that Recipient shall assirt the confidentlal nature of
the information end give Immediate written notice to Dicloser and assist Discloser
In obtalning 2 protective order 2gainst such disclosure).,

5.3, Uponrequest of Discloser, or upon the expiration of any earller termination of this
Agreement, Reclplent shal promptly return all coples of the Confidential
information In whatever form or media, to Discloser or, st the direction of
Discloser, destroy the same. Reclpient shall certify in writing to Distloser such
return'or destruction within test {10} days of the date of Discloser’s request.

Confidential : Business Services Agreement; CNR & BEX Pa_geBofIZZ
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5.4, Sublect to all other terms of this agreement, this Agreement and Hs Annexes are
also Confidenti2l Information and either party shall not disdose, dvertise or
publish the terms or condlitions of this Agreement or the Annexes without the prior
written consent of the other party.

10. Miscellaneotss

10.1. AY notces requlred or pesmittéd to be glven under this Agreement shall ba In
writing, shall be given to thée other Party and shall be deemed ghiven to a Pasty
wheri:

10.2.1. dellvered to the appropriate address by hand and by emall or by overnight
courier service {costs prepald);

in each case to the following addresses end marked to the attention of the person
" {by name or title) designated below {ar to suth other emsil address, facsimile
number of persen 23 a Party may designate by notice to the other Party):

BEX:

BEX Structured Products Pty Ltd

For the attention of: Mr. Mark Shaw

Address: 24 Crescent Orlve, Mefrose Arch 2076, Johannesburg and by email at
enqulﬂes’@bexstructuredprodqc!s.:u.ta

The Company:

CHR ROLLING STOCK PTY LTD.

Forthe attentlon of: Mr, Gang Wang

Address: 3" floor, 85 Grayston Drive, Sandten, 2196, Johannesburg

All correspondence, exchange of Information, documents between the Partles, with
Custamers / third partles shall take place In English language.

10.2.No Party may assign any Interest, benefit, right or obligetion under this Agreement
to any Person without having obtained the prior written consent of the other Party
which consent shall not be unressonably withheld, Iri the event of assignment es
specified above, the assignlag Party shall continue to guzrantee the parfarmance of
the new participant under this Agreement and In any event of assignment, it shall
also continue to be bound by the exclushvity and ronfidentiality provisions set forth

herein.

10.3.If any provision of this Agreement Is or becomes Hlegal, unenforceable or invalid
under the law of any jurisdictlon applicable to the Partles, neither the fegaiity,
validity or enforceability of the remalning provisiens: of this Agreement nar the
fegality, valldity or enforceability of such previston under the law of zny other
Jurisdiction shall be In any way affected or impalired thereby; provided, however,
that if such severabllity materfally changes the economle benefits of this Agreemient
to a Party, the Partles shall nepotiate an equitable adjustment i the provisions of
this Agreement in gocd falth,

P o T T Cp—— -—
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10.4.This Agreement (Including any annexes-thereof) sets forth the full snd complete
understanding of the Parties as of the date of execution of this Agreement and
supersedes all other prior negotiations, apreements, and understandings of the
Partles with respect thereto. Nao Party shafl be bound by any other obligations,
conditlons or representations with respect to the subject matter of this Agreement.

10.5.No walver of any of the provisions of this Agreement shall be deemed to be or
constituta a walver of any other proviston whether sjmilar or pot. No single walver
shall constitute a continuing walver.

10.6.Neither this Agreement nor any of the terms hereof may be amended,
supptemented, walved or discharged unless the Partles so agree in writing.

10.7. This Agreement may be executed In one or more duplicate counterparts and when
executed by all of the Parties shall constiwte a single binding agreement,

10.8. Nelther Party hereto shall be linble for any faliure to perform its obligations under
this Agreernent due to a Force Majeure event, In'the event of Force Majeura the
Parties shall evaluste the obligations affected by the Forca Majeure event, and shall
mutually agree In wntlns on the measures to be taken or on the effect of such
Foree Majeurs event on the Parties’ obligations hereunder, The Partles may agree
that performance of a Party’s ébligations shall be suspended during the period of
edstence of such Force Majeure event as well 25 the perlod reasonably required
thereafter to resume the perfomaan:e of the obligation, The Partles shall uss their
best reasonable efforts 16 minimize the conteqizences of this Force Maleuvre, In the
event of Force Majeure the Parties, shall discuss and moutually agree on the
continved co-operation between the partles, Including the necessity of termination
ofthls Agreement.

10.9. Except to the extent of Indemnification obligations related to Third Party claims,
neither Party hereunder shall be liable for special, Intidenta), exemplary, Indirect,
punitive or consequential damages arlsing out of a Party’s performance oF non-
performance under this Agreement, whether baxed ‘on or clalmed under contract,
tort {including such Party’s own negligence] or any othertheory at law or in equlty.

11, BEX Banking detalls

The Banking details will be mentloned In each invoice provided by BEX to the
Company,

Any changes to the above banking detalls of BEX will be advised by BEX tothe
Company in writing, In the event of the Campany recelving what appearsto be o
Instruction from BEX, amendlng the BEX banking details; the Company shall only be
entitled to act upon such Instruction if It was recelved In writing fram, or confirmed
In writing with, the slgnatory to this Agreement.

12, Binding Eff

With effect from the Agreement Date, this Agreement shall become anconditlonal
and a legal, valld and binding obligation of each of the Panilas,

L

Conﬂdmﬂal » Bus&nass Serviceg Agreemene: CNR & BEX . Page 100f12 7

-4

/‘

= S

37

BT RN,



RG-226

13. Sigmature |n counterparts

This Agreement may be executed In counterparts, each of which shall be deemey to
be an original and which together shall constitute one and the same Agreement.

IN WITNESS WHEREOF the Parties have executed this Agreement on the date and at the

place mentioned below.

SIGNED AT Pﬂﬂt’.‘f cWN  onTHsTHE 25th  DAYOF APRIL 2018

For and pn behalfOf BEX STRUCTURED PRODUCTS PTY LTD:

Name: MR MARX SHAW Designation: Authorized Signatory

sigrature; |\ KA
W

SIGNED AT é nim ONTHIS THE 25th DAY OF APRIL ms

For and an behalf of CNR RILLING STOCK SGUTH AFRICA PTY £1D..

Name: MR, GANG WANG Deslgnation: Authorzed Signatory

Signature: .: (M
zZ ]
AS WITNESS: —
M
\

Confidends]  Business Services Agreement CNR & BEX
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Anttexure - A
Details of Services ta be provided by BEX to THE COMPANY in respect of the Project:

BEX, and its assocfates have significant refationships In the Territory BEX has spreed 10
provide the Company with the following services as part of Its Advisary and Consulting
Services on the Project:

1. Conduct detailed research on the costs associated with the Project on a risk basls

2. Nepotlate and assist the Company to concivde the project at the minlmum
benchmark cost of RS80 miltion excluding VAT,

3. Advise the Compeny on the regulatory, soclal, cultura] snd pelitical framework in
South Afrdca with respect to the Project,

4, In addition to the Profect, Tdentify various opportunities to particlpate in simillar
projects, -

5. Clesely co-ordinate with appropriate counterpanies to advise en applicables
Govemment policies and advise the Company on suctessful execution end-
Implementation of the Project.

6. In addition to the Project, assist tha Company in [ncreasing thelr access to In
Government and Private Projects Inthe Tenvitory

7. Agsist the Company in relation to the Project to achieve the Price; if requested by
the Company, BEX will attend the meeting with the Company in regard 16 ghving
report, analysls, explanation and presentation ta TFR,

B. Provide project plan, Information, data, or documents refating to the accounting
records or other necessary data, documents or anatysls on the Profect.

o )
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TICHAUER & BLOCH

Chartered Accountants (SA)
IRBA NUMBER: 936677E
21 7w Avenue, Parkiown Norih
PO Box 464 Parklands 2121
Telephone ~ (011) 442-6623 Fax — (011) 442-4985

Ceriffication Date: April 30 2015 Date: April 29 2016

BEE Verification Certificate

of exemption for Micro Enterprises

BUSINESS EXPANSION STRUCTURED
PRODUCTS (PROPRIETARY) LIMITED

Reg. no: 2009/020420/07

Johannesburg, Gauteng

Scoracard Verification: Final Codes of Goed Practice Gazstied - 9 February 2007

BEE Status - Broad Based Level: 4 Contributor
100% racognition

Company Identification status: Exempted micro enterprise, .e., turnover B 5m and below.

Signature

179-0974-0001-0082
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Ceritficate issued by the Companies and Intellectuzl Property
Commission on Tuesday, May 18, 2016 12:68 2
Certtificate of Confirmation . Ao

Crmypandes pad Busloctisl
Propamty Commitsion

A dmalidy iff (e Mmitdup

Registrelion number
] Erierprise Name

2009/020420/07
BUSINESS EXPANSION STRUCTURED PRODUCTS (PTY) LTD

| @

Auditor
Namo TICHAUER AND BLOCH
Posial Address PO BOX 484
PARKLANDS
2924
Active Directors / Ofiicers
Sumame and first names iDnumberor  Director type Appolrt.  Addreeses
dete of birth mant date
SHAW, MARK 7405275078081 Diretor 15002015 Postsk PO BOX 464,
PARKLANDS; JOHANNESBURG,
GAUTENG, 2121
Resldentlat: 9 BONAIRE, 115 3RD
AVENUE, FAIRLANDS,
GAUTENG, 2155
g LEGAL FRONTIERS (CORPORATE B2000051024  Secrelary 22002008 Poslal PO BOX 464,
- SERVICES) CC, as a secretary of (Comparies and PARKLANDS, 2193
M2000020420 CC's} _
Resldenllal 24-7TH AVENUE,
PARKTOWN NORTH, 2193

Tha Companies and statectd Prepesy Commdigion
of South AMice
£ Q BOX 470, PRETORSA, 5001, Republ of South Atice. Do 250, PRETCRIL
a8 Contie Tol BB 100 2472, Wabslle vewr.cioe co 2a
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Proposal Estimated Cost Increased on Durb
based on original proje«
| . HEimEm
5 47k )
No. Description Increased
amount (total)
BmEme
1 lincreased logistics cost 45, 100, 000
SE IR ST AN iRAT R
2 |Increased cost for setupfacilities in 217, 300, 000
{ Durban & travelting
i
2. el XKNIZHEEARES -
EAZRRA .
(BRS R RRESSHEANE
3 H38F) Increased Cost on technical 60, 750, 600
support & guide on brandnew process
layout{ compared with the KDS)
A B A =T R T RISk BE Rt FRdim
(FrERVaNREEN E5RAMAER
9 4 |IARED 31, 800, 000
Difficulty and cost increased on traning
the new emplyees
! HER R B HL R A = BLiA R 5 R A 3 i
5 |increased cost for site service on site 47, 470, 000
- |by supplier
RHTERKBIE, KA EOE.
6 [Increased Financial cost for postpone 48, 000, 000
|the delivery due to the relocation
SRR SRR |
7 Inc;;ased insurance cost 272, 685
8 |@#REMkInflation 26, 335, 435. 88

4
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RRAWMEAE

an Relocation(increased cost
2t, Draft)

vidid

Remark

HELLFER: 120585 7=84007; FEEER (1
S50ABH%/A) : 1500248/ AR%K*150 A BK/A
124 B T4E=189075 =¥

Office rental: 1.2 million Randfyear*7years=8.4
nillion Rand; Accommodation cost {150 man-
ay per month):R1500/man-day* 150man-days

per month*12 months “7years =18.9million Rand

BIRIHERA: 800R (/pEFFRER) 7.5/ 830 A
*270TLiEH

WmEERA;: 1500245/ A\ B*30°270=12,150
L0002 %%

Technical Service:806R(hour
rate)*7.5hours*30persons*270 working day=48.6
million;Additional Accommodation Cost:
R1500/man-day *30 persons *270 business
days=R12,150,000

BESI157LH2126=31807245%: (WM
HWTEASS ERE—T) ; HNAAS
150,000 per loco increased * 212
comotives=R31.8million in total; (to be verified
onTE traming)

L4755 e FE SR I A3 (F%TE)B’HO%ﬂ'ﬁ;
FBUK10%H 5.

On site service will be calculated according to
10%o0f procument amount(excludes TE), and the
relocation will increase 10%.

R R AR MN20%
9089504240*0.0003=272685.127

Insurance cost is increased by 20%(to confirm
the original insurance amount)

RG-234
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RN S South Afiien m oremeebuy

walysis of GOST lncresse
for
Locomotive Delivery
and

Locomuotive Factory Relocation

from
Pretorla, Gauteng to Durban, Kwa-Zulu Natal
1n terms of
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Executive Summary

South Africa

CNR Rolting Stock Seuth Africa
China Construction Bank Bullding
RS Grayzton Trive

2198 Sancfton Johannesburg

We have been requested 1o snalyse the Cost Increase for the Lotomotive Delivery ang
Locomothve Factory relocatien ja terms of Manufacturing Faclity Refocation for Class 450
Locomotives Supply Project, The decision to relocate from Pretoria, Gauteng to Durban, Kwa-
Zuka Neteiwill cost an estimeted R719 020 548,

On this amolunt we happy to offer a sattlement discount of 10% amounting 1o R71.902 054
Therefore the reduced amount due ta CNR afier deducting the settlement discount amounts to

RE47 181 434,

in ordes to align the balance of the payment with the project execution, the settlement discount
assumes the following settiement terms.

©  50% payabla within 13 days of signature and the balance R323 590 747

< 50% payable In 24 equal Instalments of R13 482 948 “the relocetion payment”)
commencing the end of the first month that the project commences

% Therefora CNR RS SA will Involce for 24 monthly Instelments of R13 482 048

% Please note that the relocation payment will be lavaked seperetely from the
miestone payment involce as per the Locomotive Supply Agreement for the
manufachure of the 212 locomotives {"the LSA"), which will b2 pald 25 per the
document epproved by Transnet. In addition, the relocation payment shoulg
not reduce nor inceease or affect the mifestone pa*fmentsﬂpulated inthe LSA.

Material costs 223582441 3%
Logiatical vosts 6420941 %
Technleal support 70000000 10%
Transportation 94194785 e
Defta o Werehouse tosts 75 650748 0%
Dthercosts 193474302 27%
Total 719090548 100%

Due to the tight time for preparation, there are some elements which affect this Durban
relocation project, we reserve the apportunity to give the darification,
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Introduction

In brder to be able to relocate tha entire operation of manufacturing, production, gssembly and
servicing from Pretoria to Durbsn, there are severs! incremental costs, risks and material
changes that will need to be considered,

During the execution of this project, In order to complete the technology trensferring,
manufacturing, trsining, testing and maintenance tasks for this lascomotive project successfuily,
as well as the empawerment of the black economy, the manufecturing facifitles 2re reloested
trom Preteria to Durban. Thus this proposal §s submiited. This proposal is seen as the project
document as per the contract,

These considerations can be broken down into;

- Labourcosts

~  Material costs

~ Operetional and logistical effects

~ TYechnical support

= Physica] transportation of materials and respurces

- increments! warchousing costs '

- Financing and risk costs due to time constraints and delays.

Each of these areas carvy a substential wefght on the total cost of relacstion, considering the
move from 2 skilled factory with hish-end tachnology In 2 nationaliy-central locatien to 2n
environment where locomothe manufscturing skills are IImited and supply of menufatturing
engineers ©§ limited, Added ta that, belng the largest Industeiat port In South Africa; industrial
property Is highly sought after, especlafly in and around rallway areas due to the hish tratfic on
the railway lines between Durban and Johanneshurg,

The larpest non-operational and loglsticel cost faced 1 also the S-month delzy {n production of
entire 232 locomotive, which s placing substantfal currency-hedging risk, import and Inflatianary
risk, fnsurance, and training costs,

Alkin-2ll, there will alse be encillary benefits In using the same team to relocate as will be
running the day-to-day operatlons In Durban. This will minimise team friction, hand-aver
wastege and delays, lack of accountabiiity and a host of expertise-related risks.

2749
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Below Is & breakdowrn of each of

the sbove-mentioned sections, justifying the detalled cost analysls of the relocation project

Cost Breakdown

The total cost Implications of the relocation and the inherent costs of relocating manufaciure to
Durban from Pretoris amount to an estimated R719m. importantly, thls amounts to less than 10%
of the total Class 45D focomotive menufacturing project. The attached outline detalls and
explains the R719m, .

Labour Costs

Totol cast R54.4mi 8% of refocation costs
The amount is broken down below, This {s ~8%¢ of tota] relocation cost,

tanufacturing costs, amounting to R38.3m, relate to the added size of each team that
will be required in order to complete each locomotive bulld. Due to the Jatk of skills and

expeisnze in Durban, the aversge team size par Jocomotive {of 25) will need to be
increased to 31 {i.e. 6 sdditional mentorships from CNR) fn order to maintal production

levels of 12 locomotives per month, which ks Imparative for the success of the project,

The {ncrezase In team size accounting for the R38.2m over the period of production is

available on request.

Quality assurance relstes to the Increase In supervision labour requlred to inspect and

monitor protiuctdon of locomatives dug to the lack of experience in the new Durban

factory, An zdditlona & speclalists from CNR will be required to mentor and supervise

the production of 12 lbcomotives per month, with each supervisor monitoring the

production of up to 2 Weomotives at a time, This additional cost amounts to R4.6m over

the period.

Customer Service Team ("CST*} will need to Increase marginally to account for the

Increase In pressure derlved from deafing with more supplier end ¢lient Issves from a

remote location, This will require an edditions] § agents and the setting up of a (ST

Infrastructure sufficient to manage the CST requirernents. This will tote) R8.3m over the
pericd.

Program manzagement for the relocation and new operation will require 21 additiona!l 3

sanlor managers due the substantial Increase in team sfze, loplstical complewdty and

supervislon, This will amount to an additional R3.4m over move shd the Initlal

production phase.

! Costs

 kebour : Manufactiring 1 (Avg Costper Emp * fium Durban Emp Required) - 33280000 |

! related costs (Avg Cost per Emp * Num Pretoria Emp Required)

i
LI, -

------

F.NE L}

- mod

RG-241



-

\
@

B R L Ty

RG-242

[T VR

Dbt ke P 2 27 R Rolitng Stock South Aftica
™ = P, China Construction Bank &
= Rolling Stocl 55 Soapmios s
¢ 2195 Sandton Johannesbur,
_ South Africa . 9
o "T aa ‘_ - ___N_l_:_r_n Supervisnrs * Cost per Supervisor ﬁ“j'&“ 164}?6:00".
 Customergervice ¥ " Additfonal€mp*Cost . | 3064000 |
: Programmgt _ i
i i Senlor Managers Rag ¥ Cost Per Manzger 3383333 |
i et el — i
P |
Total' ' 54367833 |
Material Cnsts

Bl U

Totnl cost AZ24m: 31% of relocotion eosts

Additional materlal costs amount to R203m as 2 result of the relocation. This has the largest
Impact on refocation, amounting to ~30% of relocation cost.

- Inflationary costs equsting to R203m will be incurred, based on a S-month dalay, This Is
calculated vxing the South Africeni Infistion rate of 5.5%pa, decomposed to 2,355 over
the 5 months.

- Incremental estimated precurement costs of R2im. Considering than cerlzin raw
materials will rot ba available In South African warehouses at the outset of the project,
and considering the target of 12 locomotives per manth, wa estimate 3 months’ storage
to various warehouse suppliers will cost approxiinately 95 per aanum over the 5-menth

delay.
i Materdzi | inflatfon direte 7T Tt ol e [
Co " | scheduleshin i s-month Inﬂat!on Total Project Cost - 202034165 .J
} | Addlitional | Raw Materfals * 5 months Financing Cost ‘ i
’! procurement ; * % of Stock on Hand for 3 Months | 20948276 :

S S,
'

T e T T eyt

To:al : :
g | | 223982441 |

Bt winra 1SN TH e 8 e a® o ¢ oy = 3= i A 8 2 o8 ket 43 o e v s e A T P e 10010 144 1 b AU et s o+ o}

Operationzl & Loglsties Costs
Totol cost R4z <1% of relocation costs

Impact of changes to logistics and operations will amount to R5.4m. This Is ~c1% of total
relotation cost.
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- Administrative costs to
re-work logistics will be required, ss the roli-out and execution of the refocation and
final manyfacturing project will need to be sitered. This amounts to R1.7m.

"= A new environment will require to be thorooghly tested in order to maintain the
required level of quality and delivery, This will amount to R475k.
- Additional staff travel costs due to the move will amount 10 an estimated R2m,
-~ Higher Inventory requirements wifl be required due to the distance from Gauteng. This
will result In 2 cost of R2.2m,

logistics | Admincoststovewark 1 3

Costs {logistles i X 1781358

{ Dryvun i hew environment 1 AsperFixed (... 87576

I Additfonal travaicosts | Quowaton | Z024415

' Higher Inventory - mstof ! i g

i ’ i 210797

R B I AT T
Technlcal Support

|

Total cost R70m: 1055 of reloation costs

Additional technical supgort will be required, amounting to R70m. This Is 10% of tatal relocation

cost,

= The additiona! technleal support comprises the additional technical and englneeﬂng
teams that will need to be available on the groupd beyond the initial =18month
production phase. These speclalised teams will be I addition to the requirement from
the Pretorja plant due to the lack ¢f expertise In maintensnce and post-production
servicing currently availabla in Durban, This will amount to R38.5m.

- Therewlll also be an increased cost of on-site service by suppllers due 10 the Increasa in
travel and relocation of Gauteng-based suppliers, This Is estimated at RILSm over the
pre- end post-production periods.

Technical )1 lncreased cost uf tech suppurt D0O00D ¢
, - As per | S viuuiorsloil et SN
{Swport | Enginsering ) oo | 20500000
| increasod cost of on-site service by } 31500000 ,!

_1 local small business supplier

e v I.-.....- +rotos ohmentom—rpy se o
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[ Total

Transportation

Total cost R24.2nu: 13% of ralocation Losts

Physical transportation from Pretoriz to Durban will amount 1o R24.2m. This Is ~20% of total
relocation cost.

= There vill be a RSB7K cost saving to being based kn Durban due to proxlmiy to sn
dustrial port,

= Physical transportetion of sssembly parts of loromothves Is estimated st R54.8m,

. j explalned as follows: the cost of road logistics in Scuth Africa s estimated 2t {averzge) 5%

of pre-transport costs, Assuming the project s trensporting ~A1.3b worth of rew
materizls, Tha total ks thus estimated ot R64.8m.

= Short-term Insurance on the value of transported goods will amount t0 R22.5m, based
on Industry-level Goods tn Transit Insurance premiums of betwesn 0.29% and 0.8% of
valve,

~ Transport protection, express shipments (for timesensitive delivery), Trucks for
handover and Testing goads when recetved are directly Inherited costs of the refocation,
amaunting ta ncremental costs of R7.5m.

B 0 AN g S A I e b s e B S S A AL A s 8 8 S e it b Sty B Bl U Ad e mEAy St AL i e drw Ly

70000000

LI ——

{ Transportetion ) Internstional 1 PN | D
. shipments ! AsperfxedQuowbon = | ST

I i F.m;ina Durbag i I 64 800000
® ! { Brake System - Durban | T
( 1 ! 4 ;

: sty e et 88 COSt of Road Logistics® Costof 5 -———vm g

: Traction Chala< | |

;  Durban B Raw toral Materials - i

i Deha supplychain- —

- POuban

! 1 Insurance £ insurance Premium % * Total B

: i InsurableValve | 22500000 ¢

; 1 Transport protettion 3283231

: ! Express shipments } 895427

E - Tru cl: For han handover ,_j As per Fixed Quotation Y437k

s ..11,!-9995!9.5'113&._..,.‘.... F— e ATOOESS

Yot T T " satoaes
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Incremental

Warehousing Costs

Totol cost R75.7m: 105 of relocution costs

Additional warehousing costs will amount Yo 575.7m, which Is ~10% of total relocation cost.

~  As aresult of tha scarcity of prime industrial factories in Durban, tha cost per squere
metre Is substzntially higher than Pretorla by between R35/sqm-R55/sqm. This wi
rasult in an Increzse fis lease cost of R16.5m over the long-term period.

= Fenclng, secrity and office furnfture of R20OE,

", ‘ - Dffiee construction and dhvil works upgrades will ermount toR3.9m, based on estimated
office space of “850sqm,

= The project necessitates that ~5-15% of totsl factory space is used for shelving and
storage. This wilt result In 2n additionat cost of R12m. This is hased on & calculated buitd
costof R11,200/sqm.

- Additiona! forklifts and stacking trucks will be required that would not have been as
necessary or 25 costly in Pretoris. This wi amount to 20 forkifts end trucks In total, st a
cost of RE3m.

- Additional defivery vehldes and (new] systems to be implemented in the new factory
wili amount to R7m.

- Additional staff & porsonnef witl be required, Incurting a substantial refocation cost to

— bring tn skilled Jabour from Gauteng (~90 personnel). With Incentive safares and a
relocation incentive, this amounts to R24.5m.
: \. - Due to the lack of experience of the new teams, extemal fabour and profescional

consulting/supesvisary teams wifl need to be brought k. Four of thesa engineering
consultants will be needed during the primary production phase, costing RS.8m,

}Dé'if;t; m;"i\d_tsit‘unal I:é'égﬁ:_c:{_fs: Incremental Cost Per Sqm * Total Sqm 1. 36 BOOTG0D
 warshouse | Fencing/Security | T AsperFredQuotaion | 115355 |
 eotts i Civifworks i T
: ! upgrades/office ! Office Sqm * Rate perSgm l 3n7o00 |
|  construction i t i
3 ; Offico & warchouss | , . I 3
fur wore i As per Fixed Quotation | . ias—gig 3 J
) ;Racks&é‘»hewing i % of Sgm ¥ Cost per Sam ... 21862500}
L iouifordisfstecker | [Cost perTruck® Num Trutks) + fCost | 5300000 N
R/
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; : ::;;”::"ﬂ & oventory | As per Fixed Quotation 3133999
' U Additionai s & ]"" “(TeamTo Be elocated ¥ Salary 1T
| 1 personnel increase) + Once-off Relocation | 24503400
; Incentive {
: { Extra outside labour & Enginear Consulting Fees ¥ Num
P .iserdces Engineers - kil
L I N et 75650745
Finanting & Risk Costs

s
1 Additional detivery
¢ pehictes

Y CTLT S

per Forld[?t * Num Forkhfb)

China Constrvction Bank Building

25 Grayston Ditve

2188 Sandton Johannesbury
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As per Fived Quotatinn

i 39243552

Ao i

.

Totol cost R134m: 27% of relovation tosts

Financing costs are Lthe second bigpest cost to the relocation, amounting to R184m, or ~27% of
totsl relocation cost.

Lebour jollztion due to the S-month delsy end the additional required resources
amounts to RL8m, based on 5.5%pa CPL
Fiaanca cost & a result of rolling aver forward currency (USD) contracts are estimated
&t R87m. The buy and selt spread on forward contracts equals 2 x ZAR 0,12,

Bend Jdebt Instriment costs Increase wifl amount to RI8m based on cash flow risk and

upfront payments,

Contingency risk of 4% on 2ssumptions, amounting to R25.9m.
There will be increased Insurance costs amounting to R2.8m due to the relocation and

new téams nvotved.

Tralning costs of additional teams and new staff will be required, amounting to k3,6m,
based on Industry standard of 6% fraining costs.
There s a risk provision of 9%, amounting to R54.7m. This rlsk s primarily focused
around the pressure the relocation wif put on the finsl locomative production project,
The overall effect on a large-scale relocation, with new teams, steff, speclalists, expertise
and a less-known environment will creste substentfal risk In meeting defiverables and

timellnes,
. Finance | tabour Infistion orlginal | .
! Cost comtract | Add!tianaIStaff Costs CP} 1 “1 810 4205 !
i Finatee costs on forward % Premiom * 3 SZARD A3 N
! contracts Spread onUSD 87750000 }
i i Bond costs ingrease “Duties* TotalValue Added  * 38000000 |
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T l'Conﬁngen_w_ . T % on Cost ;1 25867 585
,! | Increased insurance tosts 1 Aspermed. Quotation 2750000
: , increased training costs | Std % Training Cost ¢ Valiss of 3587623
: {___ additionalStaff .
; Risk prevision intrease ’
3 fpm,m o, Sontest |} Semsers
i I R A 183474303

Costing Summary

The above-mentioned breakdown, detailed in the ettached cost spr_ead-sfhset. outlines the need
for the further Investment of R719m for tha relocation of operations and manufacture to Durban,
Any costs attrihutable to TE with regards ta the Durban relocation have not been taken Info

account In the cost of & 71om,

-

.
]
i

Although this Is a marginal cost In ferms of the total project, it shouid be: trasted g5 materiai to
the final project production. in order to fot impaci on the quality of seivice, manufacture and
delivery of this crucial efement of the total fotomotive project, & makes spund business sense to
maintain the same teams thronghout the relocation and mnufaﬁure.iaﬂaﬁvbag the seamiess
handover betweeq the two phases, and maintalning the level of skilt and gxper!ence throughout.

The above brezkdown should address any Issues pertaining to the costs of the relocation taking
into account a Smonth delay, If not, please do not hesitste to ountact us for further details,

relating to any or all of the summarised flgures.

71
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Definition

3‘

5.

B.

TRANSNET SOC UTD{acting through its Transnet Fralght Rail division), 2 public company
Incorporated in South Africa {registretion number 1890/000800/30) and referred to in
Section 2 of the Legal Succession to the South African Transport Services Act, No 9 of 1089

{the Company);
CNR RS SA, 2 company reglstered under the laws of South Africe{registration aumber

2014/016892/07) and, subject to a name chiange, to ba known and segistered as CNR
ROLLING STOCK SOUTH AFRICA PROPRIETARY UMITED (the Contractor);

TE; means Transnet SOC Limited acting through its TRANSNET ENGINEERING Division
{registration number 1550/000900/30) {the "Subcontractor};

Local Suppller, means tha suppllers In South Africa other than TE;

Locomatfve, means colectively or fndividuslly, tha locomotives to be manufsctured and
supplled to the Company by the Contrattor in accordance with this Agreement, with
each Individual lscomotive being Identified by its vehicle nurbsr;

Tralning, means the trzining to be provided by the Contrattorto the Corpany
personng| In accordance with Parl 12 {Tralning) of Schedule 3 {Agreement tManagement);

a1 4% -



O Raibyr Sock Soaty At (P Lid feep 2008 15600y o1

South Africa

A —

r, Jeff Wang
Chief Executive Officer
CE Rolling Stock {Pty) South Africa

Mr. Anoj Singh
hief Financlzd Officer
Yransnet SOCUmited

Contect Detell

Jeif Weng (CEO)
Tel: 27 61 8346361(SA}
0085 13940991925(CHINA)

Mel Ad.: fuckwiBIfI com

Communiceion Maneger

Jana Dong

Ted 27 61 024 THBY{SA)

00288 13585582608 (CHINA)
Mail Add: porreapmiBa.com

Boke
Tel: 27 61 BA4DINS(SA)
O0BS 15941169205 {CHINA)

Ma Adu:boke plao@163.com
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Costs % of Total Relucation ¥otee |
Laboter Costs R B4, 367,233 e % 19
Manofacturlng eost jncrezse R 38,239, {00 53| 3
Increase quality assurance 1t 4,540,000 i 4 8
Custoser service R 3.3,03'!, o 1%: 3
I mANAReneNT R 3,283,333 _0%! 3
¥aterial Cost _ : R 223,82, 44 : F :
Inflation due to schedule shift R 208,034,168 R 2
Additional proeurement coats ft 20, 018,276 o : 2
Losistics Costs _ R 6,420,941 "
fidnin costs ts re—work logistics k 1,731,158 Fired Quotation
Dry run in new eavirorment R 474,570 Fixed Quotption
Additional trevel costs R 2,024,410 Fixed Quotstion
Higher {nventory = cost of canitall R %, 180,787 Fixed Quatation
iicel Sunport R 70,000,000
'ereased cost of tech support R 28,030,000 3
Englneering | R 10,500,000 8
Increassd cost of an-site secvice
by euppliers R 31,500,000 4% 3
Transportation '
International shipments -} £67.104 Flxed Quotetion
fartg Transportation to Durden R 64,600,000 6
Ingurance R 22,500,000 4
Transport protectinog B 3,234,281 Fixed Guatotion
Express shiprents R 895,427 Fized Quotation
Truck for hendover R 1,402,378 . 'mi‘ : Fixed Quotation

Locas testing

R_1, 790,858

Deltn to wershorse costs

R 75, 650, 746

Additioma] Lease costs R 15, 80D, 000
Fencing/Socurity R 110,395
Civil works upgrades/office const] R 3,827,000
" fite & varchouse furniture R 188,899
«dcks & Shelving ® 11,952,500
( ~al fork!lﬂﬂsta:knr trucks R 5| 30&000
. diticosl dzlivery vehicles R 8,824,652
Technology & Srveniory systeos R 3,133,000
Additlenal sreff & personnel R 22,503,400
i niside Je seryi it &, 800, 000
Jther Costs 2 194,474, 30
Labour {oftation original controed R 1,610,105 ¢
Finance casts on forward eomnm# R 87,750,000
Bond essts Increase R 18,000,000
Contingeney K 25,857, 59%
Intreased fnsurance costs R 2,750,000
Increased tralning costs R 8,587,623
sk previzion ine o R 54,708, 676 :
fotal. T R 729, 050, 5e8] |

Fixed Quotation

5
Fixed Quotation
5
Flxod Quotatfon
B
5
Fized Quotation
Fixed Quotation
3
3

3
1

4

Continpency Rick ~ Fixed &

* Pixed Quotation
L]

_Standerd Risk - Fixed %
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[Glcbal Variebles
Biesel Locomotive

Locomotive Weight 200 tons
Project Value 9, 600, 0600, 000
4,950,000,000 [ -
5 mths

232 locomotives

TR Ro'lng Broeh Savih Afico
€30 Consiuiion Bank Buiting
05 Grayn Drive

2100 SaMthﬂhmhng
Lle i D]
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Inflation
fnnual Inflation 5. 5% SAR3 CPY
5 Months Inflation 2, 8%
(CNR imported cost &Local
Total Cost 9, 000, 000,000 supplier cost)
Inflation 203, 034, 168
hdditional Cost
Materiais 3, 600, 809, 000
interesy, 0% pa
_ |Cost 135, 000, 000
+ 1% on hand 16%
20, 948, 278
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A7 Rolling Stoc 05 Grayton Dk
South Africa 2158 Sanifion Johay
emseond I R com

Bond cost incréase

Total Value 8, 000, 000, 000

Value Added (wargin) 20%)

Total Valug Added 1, 800, 000, 000

Buty 1%

Duty Amount 18, 000, 000

Forward Contract Cost

Inported Value 4,050, 000, 000

12¢ Spread on I'sd 0.13

Paying Double for Buy- 0.26 Rand to the USD

R/USD , 12 ZAR/USD
n Additional Cost % 2.2%
1o {Total Cost 87, 750, 000

Insurance on Transportetion

Standard Insurance 20, 000,000

Insurence 58, 000

0, 25%
Valus 9, 000, 000, 000
{Insurance 22, 660, 000




, 11, 962, 500

sy duks poge e 0y CNR Reving Stock Sovin Afvicg
w2 Rolling Stock Criew ConstaseDon ook Do
@5\‘{5@ Sauﬂ? afrdto 2188 Sarchon Sy
oISt g3 o
Additicnal Lease costs
£00,000 R pa
1ndustrial Rent Pia 150,000 5,000 sqm 30
Industrial Rent Dur’ 350,000 §,000 sqm 70
Diff 200, 0G0
16, BCO, 00D
Racks & Shelving
174 of sqm
5,000 sum

14,600 cost per sqnm

Small Office 850 som
55 R/sgm
3, 927, 600
Loeal forklifis/stacker trucke
g R
i6 120,000 lifts
& 700,000 trucks

5, 300, D00
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Rolling Steck

South Alrca

Parts Transportation to Darban

Cost of Road Logistics 5% of Total Costs
Total Imported Materia A0% of Costs
Total Imported Value 4,050,000, 000 orfginal cost
Hargin 20%

Total Costs 3, 240, 000, 000

Haterials from Costs 1, 296, 000, 000

Lozistics on Vaterials 64, £00, 000

GR Relfing Siock Bouth Aty
Chine Catgiruclion Bank Suligng
03 Braysion Db

2158 Swmiton dhanesburg
Rt gIMEIEs com
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Rolling Stoclc ChinsConstrsclo Bonk B
South Afrfcax 95 Grayzlon Ddve
2195 Snndion Johanpesbung
e ".‘.E?"Zﬁ!-"f-."a:" B e v e e -""?"mﬂ?;#—l&"-‘
Sauh Al Reserve Bant Macro-ceanomic analysls on trends, growmh fn
Stats EA m.mmrhk. infiation and
interest movernents 2nd general narat
Fir?4 epeoyfation (risk.
JSE Naws
Trensporiation Referenios
Dzparmen! of Transpost voww drancpod gevra
Dweban Clearing .ty et 2
Road Freight Logistics pruzrfionisfics co 3
Soulh Afrtcon Rallweys wursoutheldesnmatiyavs cnos
Finanes Cosls
South Afdcan Reserva Bank v reshank oo 28
Conzuting with variovs fngnca experis cansaing
Standond Bank
o SASFh
Bldvest Bank
Wl.ebmwad fResearch
§A Bozrd for Peopls Freclices
EVA Solvtions vivy evaaciulions.co 23
Excend HR Consuitng wywestoed oo vy
Property Ressareh
Seefl Property Agenty e szelieo vy egency
Propariy24 Busrlopenys4com  Ron-fgeacy
Standard Bank Proporty eanking portiotio exslslance
Nedbenk Prefarred Property Gulde banking partiofts essiciance
FHE Property benidng porifolo ssslstance
Industral Listings v ndusttatislings £0.29
8A Commercta) Proparty Naws ___gaw eacammerrinhronnews.coza
= Factory & Maledale Costs
Industry experte Iy manufaclure cansuling
.ab (rdustry exparis in mining & efficiencles conculing
* Indislry exporis In cost-eptimisation consuting
Trading Economics AL tradinpeconomies.£0.29
Mamufactuding Clrela AN D7 el
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Tax Invoice
Business Expansion Structured Products (Pry)Ltg Dois 07109115
1% Ficor
24 Creseent Drive Page !
Melrose Arch
2076 - '
VAT 4740255264 Document No - - * 1NA10082

CNR Rolling Stock South Afica (Ply)Ltd

3" Floor J Sandion

85 Grayston Drive Email: fiyongzhikualii@163.com
Sandton

2188

VAT 4550265242

- Aft : Allen Lee -CNR Rolling Stock South Africa (Pty) Ltd
3" Floor, 95 Grayston Drive

Account Your Refelance Tax Exempi
SNRDD1 N Exclusive
Code Descripﬁon Ex VAT Price
1000000 Re: Agency commission with respect to the project scope deviation associated wilh
changing the location of Transport engineering’s local manufackire programme from
the TE Koedoespoort Gauleng facility to their Bay-Head Durban facility
Total aaency commisgion;
Thae price awarded to CNR by TFR for the Project Scope deviation ZAR 647,181,494.00
5B80,000,000.00;

(@

Less: the profect benchmark cost per the Business Services Agreement
between CNR and BEX dated 23 April 2015 ZAR

Total agency commission due to BEX {gx VAT) ZAR

Work performed in lerms of Scopa Deviation In terms of Business Services Agreement-
Business enierprise opiimization and advisory services inclding:

a) Condue! detailed market research and produce 8 comprehensive cosl analysls wilh detailed
axplanzlions with regand to changing the tocation of Transpont engineering's local manufacture
programma from the TE Koedoespoort Gauteng facility to their Bay-Head Durban fasilily on a
fisk basis {"the Project’)

£) Advise on the sotial, cuttural and political ramework In South Africa and o idendify vanious
opportunities 1o participate In similar projects .

) To co-ordinate with appropriate counterparlies to advise on applicsble Govemnment policies
with regard 1o the successhul execution and implerentation of the Project

b
£7,151.484.00

—
S— Sub Total 67,181,494.00
Standard Bank, Discount @ 0.00% 0.00
Rosebank Branch Code —
004305 Amount ExclTax 67,191,494.00
Account Number 002 054 833 Tax 9.405409.18

Total
Payable upon presentation - ol

© Sage South Africa (Ply} Ltd 2013

1k
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Mr Jeff Wang

CKR Rofling Slock Sowth Africa
95 Grayston Drive

Sandton

Johannesburg

2196

Deezr Str,

Variation order to finalisa the relocation of tha construction of 233 Class 45D
tocomotives by CHR Rolllng Stock South Afcfea (CNR) to TEs facilities In Durban

Your proposal dated July 2015 regarding the above refers.
This letter serves to confim the acceptance of the Variatlon Order Issued by Transnet in
accordance Paragraph 2, Schedule 3, Part 7 dause n0.2 (Cornpany Propesed Yarlations) of

the Lacomotive Supply Agreement between Transnet SCO Limked and CNR Rofling Stock
South Africa dated 17 March 2014,

Accepted Varlation Order Is es follows:

1. TFR Class 45D: Lotomotive Supply Agreement - Durban Vadation Order for an
amount of R647 181 494.00.

2. Proposed payment terms as folfows:

~  50% payable within 14 days of signature amounting to R323 590 747,00. The
remainder, being 50% payable In 24 equal Instaiments of R13 482 948.00 [Cthe
relocation payment”) commencing the end of the first month that the profect

commences provided that the project Is on track,
= Therefore CNR RS SA witl Involee for 24 monthly instalments of R13 482 948,00,

t detalied invoidng based on the varlation order and payment terms stipulated,

Cadim Conty P.0. Bar 2501
150  Comomisvienar

Johsme: ¥
§~iriiua B O 41 et |
’ hecior: LG Maba 0 kioleln® (Group Chiol ¥ Fotbay (4 Mol PEB Kstheigd N Wooh ZA Nagdts VM Socryre Wdngloet
%.Balgu 5 Shana o8 Eugron el ot e L i
(-0 I . " *
Growp Company Socrwiary; ANC Cabe

o e

Scanned by Camscanner
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Republic of South Africa

MEMORANDUM OF INCORPORATION FOR A PRIVATE COMPANY
Name of Company: CNR Rolling Stock Sauth Africa Proprietary Limited

Registration No.: 2014/016892/07

This MOl was adopled by Special Resolu
incorporation of the Combany.

30/0‘{]20;4;

CERTIFIEDA TRUE COP
OF THE ORIGINAL Y

Michael Stanley Wehb

Commissioner of Oaths
Ex-Officio, Practising Attorney RSA
Hogan Lovells (South Africa)

22 Fredman Drive
Sandfen

Companies Act, 2008

tion passed on [} in substitution for the exisfing memcrandum of

RG-263
Les




34 6/201
CE JEDA RUE COPY
OF THE ORIGINAL

Kichael Stanley Webb
Commissioner of Oaths
Ex-Officio, Practising Atlorney RSA
Hagan Lovelis {South Africa)
22 Fredman Drive
Sandton

4.1.3.43.

4,1.3.14,

4.1.3.15.

4.1.3.16.

4.1L3.17,

4,1.3.18.

4.1.3.10.

'4. 1,;3.20.

413.422  salaries and other benefifs (insofar as not
approved In the: Company's annual hudget
of that Director's service agresment),

any material changes fo-any of the fees, salaries or other
remuneration payable la senior managefnent including
directors, whether such ‘material changes apply fo an

individual of in aggregate;

any material amendment, varlation or substitution of any
Difector's service or employment agreements;

subject to. the provisions of clause 161, all Shareholders
will vote in favour of approving. any change in control in a
Shareholder provided. that such change i control hes been
approved by Transnet in terms of the Locomotive Supply “
Agreement and by the counterparties to ihe Project
Dociments, as the case may be, where such- approval is
required;

the sale or other disposal of all or more than 20% (twenly
percent) of the Company's immovable property, plant andfor
equipment {ncluding but ot limited to the goodwill of the
Gompany andior any of its Intangible: assels) whether or not
in the ordinary course of business;

the sals of other disposal. of tfie whole or more than. 20%
(twenty percent) of the Business;

the creation andior modification of any morigage, pledge,
natarial bond or other lawful Encumbrance over any of the
assefs of the Company other than as provided for In the
Project Documents or in the ordinaty course of the Business;

the taking over or acquisition of the whoid of a subsstantial
part of {he business of any pther person or any merger of
amalgamalion with other companies or with any other
business. which would constitute & material transaction for
the Cormnpany having regard to its assefs and Business;

the granting by the Company of any power of aftorney
outside the ordinary course of 2? Business;

-

i
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CERTIFIED A TRUE GOy 4£1.3.28

4.1.3.21.

4.1.3.22,

4.1.3.23,

4.1.3.24,

4.1.3:25.

4.1.3.26.

OF THE ORIGINAL,

5

Michael Stanley Webb 4.1.3.30.

4.1.3.20

Commissioner of Oaths
Ex-Officio, Practising Allorney RSA
Hogan Lovells (South Africa)

22 Fredman Drive

Sandion

4.2.

Lers

the placing inlo business rescue, fiquidation or winding up,
de-registration or permanent discontinuation of any of the
activities of the Buginess of the Company,;

the use of the Company or in any way engaging its credit
except on account of or for the exclusive heneft of the
Company,

the incurcal by the Company of any material foreign

exchangé. exposure other than in the oidinary course of the
Business;

a compromise generally with the Company's ¢reditors;
the jisting of the Company:;.

(i) terniination of (i) amendment lo or waiver of any fights in
respect of {he. milestone payments In; the Locomotive
Supply Agreement (as defined thareln);

N ——

the conclusion of any contract outside the ordinary course
of the Business;

the institution of any legal proceedings other than those
arising in the-ordifiary course of business; '

the incofporafion or acquisiion of & subsidiary of the
Corripany;

the alteration, -discontinuation, suspension of the Business
or acquisition of ahy other business, whether directly or
indirectly, by means of :a share or asset purchase, or
otherwise:

Subject to ariy provision to the contrary in this. MOI, and notwithstanding the omission from
this MO! of any provision to that effect, the Company may do anything which ttie Companigs

Act empowers a company to do.

5, RESTRICTIVE CONDITIONS: IN ACCORDANGE WITH SECTION 15(2)(b} OF THE COMPANIES

ACT

51.

The Company has the sole purpose, objsct and business of undertaking the Business, the '

Project in accordance with the terms and conditions of the Project Documents.

WAzt

RG-265
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Attention:

Boarad of Directors

CNR Rolling Stock South Africa (Pty) Ltd
¢io Jeff Wang

and

China Railway Rolling Stock Comporation Limited (*CRRC")

clo MrWang {vuangguoiun_@_ngg’ c.CC)

Re Appointment of Business Expansion Structured Products (Pty) Ltd

1. We refer to the recent appointment of Business Expansion Structured Products (Ply) Ltd {registration
number 2009/028420407) ("BEX) by CNR Roling Slock South Afiica {Pty) Ud ("CNRRSSA" or the
*Company”), althotgh we note thal the Company is In the process of changing its name,

2. This letter is addressed by Endinamix (Pty) Ltd, Global Raiway Africa (Pty) Ltd and Cadiz Corporate

Solutions (Pty} Ltd, In thelr capacities as shareholders of CNRRSSA, to the board of directors of CNRRSSA

and to China Railway Rolling Stock Corporation Lid {"CRRC"). Plzase note that Cadiz Special Projects (Ply)

J' Ltd has transferred the economic benefit of the shares held by it in the Company to Cadiz Corporate
Solutions (Pty) Ltd although we are unsure if the company secrelary has affected this fransfer yet.

3. It has come to our attention that CNRRSSA recently concluded an agreement with BEX in terms of which
CNRRSSA appointed BEX to act es an intermediary for purposes of negotiating a contract with Transnet
SOC Lid ("Transnet?) relating to the ‘cost of lbcaling and operaling CNRRSSA'S locomotive assembly
business at Transnet Rall Engineering'’s Bay-Head depot In Durban, Kwazulu-Natal,

4. It has also come to our atiention that despite all of the board fembers nominated by the minority
shareholders of CNRRSSA {"non-CRRC directors”) expressing serious reservations and offering
considerable opposttion to the appointment of BEX, the directors nominated by CRRC (‘CRCC directors”)
nevertheless proceeded to vote in favour of such appointment,

§. On 8 April 8 2015 =2 draft BEX =greement daled 8 March 2015 {"Draf Business Development Services
Agreement’} was received by e-mail from CNRRSSA in which BEX suggested the following in paragraph
,‘ 7.2: "The Company agrees that BEX will be entitied for an agency commission equivalent to the difference
between the price excluding VAT awarded to the Company by TFR and the price benchmark of R280 million
excluding VAT. For exampla If the price awerded Is RE50 mitfion, then BEX will be entitled ic an agency

cormmission of R370 million.”

6. On 8 April 2015 a2 partially signed wriiten round robin resolution was circulated by CNRRSSA and ron-
CRRC directors were requested lo sign the resolution *in order to enter into the Agency Agreement in

relation to the reiscation of the manufacturing fachiity ....... .

' 7. Wwas assumed atthe time that the reference fo an *Agency Agreement” in the resolution was in fact intended
to be a reference to the proposed Draft Business Development Services Agreement to be concluded with

. g . b . T owamae o e ---—w-*-‘—--—--.-..-.--——.-_....i--_



10,

1.

12.

13.

14.

15.

16.

"BEX Structured Products (Pty) Lid", registration number 2000/028999/07. The resolution recelved by e-
mail had already been signed by atl the CRRC directors,

At the board meeting of 10 April 2015 the non-CRRC directors objected strongly (o the Company entering
into an agreement with BEX and requested that their dissent be expressly noted and minuted.

Notwithstanding the objections of the non-CRCC directors, CNRRSSA nevertheless proceeded to sign ihe
agreement with BEX (as opposed to BEX Structured Products (Pty) Lid) on 23 April 2015,

It also appears that BEX is an Exempted Micro Enterprise based on the BEE Verification Cerlificate issued
to it on 30 April 2015 and that the company had never traded before that.

Furthermore, the sole director, Mark Shaw, was only appointed on 15 Apsit 2015,

ft has also become clear from the Draft Business Services Agreement that CNRRSSA and BEX
"benchmarked” the cost to CNRRSSA of locating its business activities at the Bay-Head depot in Durban at
R280 million, Alihough itis not clear when these calculations were amived at, a document refiecting how the
“Estimated Cost Increase” amounting to R287 028 121 was calculated was only received via e-mail on 23
April 2015,

BEX subsequently proceeded to represent CNRRSSA in discussions with Transnet which culminated in
CNRRSSA concluding an agreement with Transnét in terms of which Transnet agreed o bear the cost of
location and establishment by CNRRSSA of its business at the Bay-Head depot in an armount close to the
above mentioned RESOM (the actual amount beaing RE47 181 494).

it appears, based on an involce from BEX dated 7 July 2015, that the CNRRSSA benchmark was somehow
Increased from R280 million recorded In the signed Business Service Agreement dated 23 April 2615 to an
amaunt of R580 million, afthough this was never presented to the board of CNRRSSA. Consequently BEX
earned & fee of RGY 181 494, excluding VAT,

it is not clear to us why, having negotiated the terms of an. agreement with Transnet as extensive and
complex as the Locomative Supply Agreement and despite having access to considerable rail rolling stock
experience within its shareholder base, CNRRSSA nevertheless felt itnecessary ta appoint an intermediary
such as BEX which appears to have been a newly formed company with no trading history and littte or no
background in the assembly, manufacture, maintenance or operation of locomotives or any other experience
in the rall induslry, to negotizte a second (directly related) agreement with Transnet and furthermore o do

so on such significantly generous terms.

Although the second agreement concluded with Transnet may be financially beneficial for CNRRSSA It Is
remains unclear how or why such agreement was concluded given that the Locomotive Supply Agraement

RG-268




17.

envisages and provides for CNRRSSA to establish ifs operations at the Bay-Head depot and for the supply
of locomotives to take place at Bay-Head on a fixed price basis. In addition, the agreement also already
makes separate provision for the supply of spares, tools and test equipmant by CNRRSSA % Traasnet In
relation to an agreed Master Spares List and a Master Tools and Test Equipment List and based on prices
and valves to be agreed by tha parties.

As shareholders of CNRRSSA we regard this transzction and more especially the appointment of BEX as
perplexing: Furthermore, such fransaction was not undertaken In accordance with the terms of the
Memorandum of Incorporation of CNRRSSA which provides (in clause 4.1.3.27) that CNRRSSA may not
conclude 3 contract that is oulside of the ordinary course of the *Business® of CNRRSSA without Inter alia
the consent in writing of shareholders holding 70% (seventy percent) of the voting rights that are exercisabla
by shareholders, As no such consent was sought or obtairied we are of the v‘ie'w that this fransaction was
concluded by CNRRSSA without the requisita authority.

18. OF greet cancem to us is the fact that the CRRC directors have not responded to any of the previaus
comespondence from the non CRRC directors requesting explénaﬁms for this transaction. Unless this
matter is sddressed appropriately within 10 business days of delivery, it Is our intention to follow our rights
and to act in the best interests of CNRRSSA.

19, Furthermore, we believe this matter o be of significant Importance and as such we wil! be scheduling a
meeling with Transnet 1o discuss the matter.

Yours sincerely

Sigred by LL Xute, director, for and on behalf of Endimamix (Pty) Lid

\
i Date ?’[ 06!/ relb

Signed by RE Von Gérickz director, for and on behalf of Global Raflway Africa (Pty) Ltd
Date = O
7 Tuue 20/g

mGonsaives, director, for and on behalf of Cadiz Corporate Solufions (Ply) Lid

\

Date__* June Lsie

e S S,
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Robbie Gonsalves

L& 14

From:
Sent:
To:

Ce:
Subject:

Dear Ndiphiwe

Robbie Gonsalves

-Tuesday, 20 September 2016 10:23

Ndiphiwe Silinga (ndiphiwe silinga@transnet.net)
Stan Whiting; Lulamile Xate (Lulamile@xatell.co.za)
BEX

Thank you for making the time to meet with us. As indicated to you we enclose a soft copy of the documents we

provided to you at the meeting.

o 0

Regards
<<
Documents for cover sheet for BEX transaction,pdf (2.4MB} ~
Cover sheet for relevant BEX documentation.docx (22.3KB)
(2.4MB)

>



CRR CONSORTIUM/ UNINCORPORATED JOINT VENTURE

Ms Lindiwe Mclstowe 10 March 2044
Cominodity Maragar - -

. Supply Chaln -
Transnet Fréight Rall
Johanneshisg

Dsar Lindwe

465 new Dioge! Lucometives for General Fralilit -~ Cosk Impaxt of
Manui‘as%m_mg fe Duiksniy -

With reference to the TER request ralating to the CNR r&sgonée for the cpst Tmpact of

huitdlng the lbcomatives I Durban, v would ke 0 paint tmt that our original quotation i

based upon building the lfottmotivas in Koadaaspoort or Gemision, We understand from

TE that tha Koadeestinort facility has slready bsen allocated Bt CNE world Be 1o Feguest
that hafore & final daciston Is made regarding this matier that we are granted sits vishs for
Brath Disrhan and Sermision,

A5 re,gardé the ragquest for the cost impatt of this decision, CNR would ke o point out that
e preliminary studies show thas the cost of buitding the leedmotive in Ourban wil ba
higher thian the gost of buiiding the lecomative in Geraristan,

Youys sinsaraly

G @t

Rowlan von Gericke
O Rehalf of CNR Consorthun

Coine otz bt Eencaso, 600 Tibogt Rowd, Kenspben Fack 1630
P33, Ba; 30385, Aston Manar, Xemplen Park, 1678

ok sy i1 Eeio
Faz 127 21 395 1504
b gwlendptohlaroups cop

{ oe B
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Documents and Notes as requested by Transnhet

re the CNRRSSA/BEX transaction

PDocument 1

This point is intended to add clarity to the ensuing discussion in that CNRRSSA have received
correspondence from two different legal entities which we will identify as BEX 1 and BEX 2. The
supporting documentation for this point is tabled in Document 11 below.

These companies are

BEX STRUCTURED PRODUCTS PTY LTD (registration number 2000/028999/07) (BEX 1)
BUSINESS EXPANSION STRUCTURED PRODUCTS (registration number 2009/028420/07) (BEX 2)

Document 2 (Page 6a-1 to 63-3)

Resolution received as attached in E-Mail dated 8 April 2015 requesting that the directors should
sign the resolution in order for CNRRSSA to appoint “The Agent” {BEX 1) to assist CNRRSSA to
negotiate with TFR and facilitate the award of cost associated with the relocation”

Document 3 (Page 6bl- 6b12)

Also attached to the E-mail dated 8 April 2015 was a “BUSINESS DEVELOPMENT SERVICE
AGREEMENT” from BEX 1 dated 8 March 2015.

In this agreement, Clause 7.2 reads as follows: “The Company (CNRRSSA) agrees thot BEX 1 will be
entitled for an agency commission equivalent to the difference between the price awarded to the
Company and the price benchmark of R280m. For example, if the price awarded is R650m, then BEX
1 will be entitled to an agency commission of R370m. The Company price will be fixed at R280m
irrespective of whether the total profect value is negotiated lower than the R650m by TFR.”

¢ Note 3a
o Atthat stage the 3 SA Directors (Meaning Endinamix, Cadiz and Global) were not

aware where the R280m figure originated or where it was coming from

o The 3 SA Directors did not sign the resolution.
o At the directors meeting that followed and was held on 11 April 2015, mention was
made by CNRRSSA that they attempted to get R280m from Transnet but that it was

rejected.
= No indication was given at that stage how CNRRSSA arrived at the R280m

o The 3 SA Directors again rejected the proposal completely.

Pocument 4 (page 8c-1 -

On 20 April 2015 the 3 SA Directors again received a request from CNRRSSA asking them to sign the
same resolution listed In Document 2 above allowing CNRRSSA to appoint BEX 1.

This was once again not sighed.
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Document 5 (Page 8d-1 to 8d-15)

Alsc on 20 April 2015, a proposal dated 2 February 2015, cafled “PROPOSAL TO CNR TO PROVIDE
CONSULTANCY SERVICES IN RELATION TO PROJECT COSTING LEADING TO AWARD OF COST BY TE TO
CNRRSSA FOR PLANT RELOCATION”, submitted to CNR by BEX 1 was received.

¢ Note 53
o interesting to note that this document is dated 2 February 2015 whist the first

proposal the directors received is dated 8 March, 2015. (See document 3 above).
o Page 7 (of 15) of the second proposal lists different cost options.

Document b (Page 8-3)

In an E-mail dated 21 Aprii 2015 the 3 SA Directors received, for the first time, an attachment to the
E-mail named “Proposed Estimated Cost increase on Durban Relocation” which shiow the
calculations CNRRSSA made for the relscation.

The total amount was R287 028 121,

Document 7 (Page 8b-1)

Also on 21 April 2015, CNRRSSA sent their document named “Process of Choosing BEX (not referring
to which specific BEX) as TE Durban negotiating agent”

In this document CNRRSSA states that they are “inclined” to rather use the BEX “Benchmark” option
as set up in the proposal document (document 5 above) from BEX dated 2 February 2015,

Document 8 (page 8/3a to 8/3c¢)

A Board meeting was scheduled for 6 May 2016. Before this meeting CNRRSSA again requested the 3
SA Directors to sign the same resolution mentioned in Document 2 and Document 4 above allowing
CNRRSSA to appoint BEX {no specific BEX comparniy is fisted).

¢ Note 8a
o The 3 SA Directors again did not sign the resolution
O At this time the 3 SA directors had already learned that CNRRSSA had in any case

signed with BEX 2.

Document 9 (Document marked 14)

The report submitted to Transnet by CNRRSSA called “ANALYSIS OF COST INCREASE FOR
LOCOMOTIVE DELIVERY AND LOCOMOTIVE FACTORY RELOCATION FROM PRETORIA, GAUTENG TO

DURBAN, KWA-ZULU NATAL. Dated July 2015.

» Note9a
o According to CNRRSSA, this document was drawn by CNRRSSA in collaboration with

BEX 2
o The purpose of this document js summarized under the heading “Costing Summary”
on page 10 of 12 of the document
= |n short it is said in the document: “The abovementioned breakdown,
detailed in the attached cost spread sheets, outlines the need for the further
investment of R719m for the relocation of operations and mariufacture to

Durban”
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Document 10

After a CNRRSSA Board Meeting held on the 6 May 2016, a letter dated 9 June 2016 was sent to
CNRRSSA by the 3 SA Directors regarding the transaction with BEX 2.

¢ Note 10a
o From the financials received at the Board meeting it was evident that CNRRSSA had

already received R323 590 747 of the R647 181 494 that was approved by TFR and
that BEX 2 had already received R67 181 494 from CNRRSSA.
o Todate {22 August 2016) no response has been received from CNRSSA to this letter.

Document 11

This batch of information pertains to the concerns of the 3 5A Directors as regards the legitimacy of
the company CNRRSSA entered into an agreement with.

The CNRRSSA directors signed the agreement with BUSINESS EXPANSION STRUCTURED PRODUCTS
{registration number 2009/028420/07) (BEX 2) and not BEX STRUCTURED PRODUCTS PTY LTD
{registration number 2000/028999/07) (BEX 1) the company that originally quoted,

It appears that BEX 2 is an Exempted Micro Enterprise based on the BEE Verification certificate
issued on 30 April 2015 and that the company had never traded before that.

The sole director, Mark Shaw, was only appointed on 15 April 2015.



RG-276

ANNEXURE “RG 18“



——--Original Message——

from: Ndiphiwe Silinga Transnet Corporate JHB [mailto:Ndiphiwe.Silinga@transnet.net]
Sent: Thursday, March 2, 2017 12;13 PM

To: Lulamile Xate [Lulamile@xatell.co.za) <Lulamile @xatell.co.za>; Rowlen von Gericke
<Rowlen@globalgroups.org>; Robbie Gonsaives <Robbie.Gonsalves@cadiz.co.za>
Subject: A LETTER FROM CNR ROLLING STOCK SA

Dear Sirs

The attached letter from CNR Rolling Stock SA to the Group Chief Executive of Transnet, Mr Gama,
co-signed by Messrs Gang Wang and Lulamile Xate, refers.

In essence the letter seems to advise that all differences between the shareholders of CNR Rolling
Stock SA have been resolved and that there now exists a good working relationship between the

parties,

As a direct result of the differences that existed between the shareholders you laid a complaint
against what you suspected to be an untoward conduct by the entity and/or some of its
shareholders in relation to the relocation costs to a plant in Durban. Transnet through its external
attorneys initiated an investigation which is still at its initial stages.

In light of the tone of the attached letter, we would be pleased to hear from you whether the
resolved differences include the issues raised in your complaint. In the circumstances, Transnet
would like to know whether you are still pursuing or withdrawing the complaint.

Regards,

Ndiphiwe 5ilinga
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28 March 2017
Mr Ndiphlwe Silinga

TRANSNET SOC Ltd

Graup Executive; Legal & Compliance
45th Floor, Room 4518

Carlton Centre

150 Commissloner Street
Johannesburg 2001

Dear Sir
CNR ROLLING STOCK SOUTH AFRICA (PTY} LTD {“CNRRSSA” of “the Company”)

Your emali dated 2 March 2017 and the CNRRSSA letter dated 21 February 2017 {attached ta your
emall) refer,

We thank you for reaching out to us in order to clarify what the CNRRSSA letter may mean in respect
of the BEX issue we raised with the executives of Transnet on 13 September 2016, At sald meeting we
raised two ltems we wished to discuss with Transnet management.

The first issue related to the relationship and co-operation between CNR, as the major shareholder in
the Company, and the minority shareholders In the Company. We are pleased to be able to report to
you that significant progress has been made by all parties to ensure that the parties obtain a better
understanding of the needs of the respective shareholders and their representatives on the board of
the Company, from a corporate governance and stakeholder Interest perspective. The aim of the [etter
was to convey this message to Transnet. The second issue related to the BEX issue and the Impact on
the minority directors. An original draft of the ahovementioned CNRRSSA letter made reference to
the BEX Issue but this was removed by Mr. Xate as the minority directors and the minority
shareholders have deliberately not engaged with CNR on this Issue, given that Transnet is undergoing
its investigation. We therefore respectfully encourage you to continue along this road until a
satisfactory outcome ls reached and will contlnue to co-operate fully with you in this respect.

Yours faithfully

=i

@ Xatt+ personally and on behalf of Endinamix

Ll g—/ﬁcﬁé_

Rowlen von Gericke —on behalf of Global

(e

Robbie Gonsalves - personally and en behaf of Cadlz
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Deay Frad
REPORTABLE IRREGULARITY: CRRC ROLLING STOCK 5A (PTY)LTD ("OUR CLIENT)

4 INTRODUCTION

i We refer to your lefter of 12 June 2017 addressed {0 our client, your letlers dated 12 June
2017 and 11 July 2017 addressed to the Indapendent Regulatory Board of Auditors and
the meeting held on Monday 14 August 2017, and atiended by me by way of a
conference call link ("the meeting").

12 lnthe meeting, we discussed the alieged "reportable irregularity” arising from a proposal
which our client prepared for Transnet SOC Limited {"Transnet’) and s business
development services agresment enlered info between our dlient and Business
Expansion Struclured Products Proprietary Limited ("BEX").

13 We undarsiand that, at this ime and on the basis of information provided io you, you are
of the view that the proposal and tha agreement contain afteged irregularities for the

.foilowmg rRaschs

{a) the propesal significanily ausrepresented o Transnst (he cost of the relocation of
& manufacturing facility from Preloria to Durban; and

(bj a payment made by our client to BEX appears fo “lack sound commercis!
substance and purposs”.

14 Following the discussions st the meeling, il appears 16 us thal you have noi been given all
the information and context surtounding the propusal. and the agresment, that you rasd
o properly assess these documents, and we untleriook io haise with owr chent, and

ROgan i owels {500 ARe; I0e (FRRsratom marmbie SWVDIAHEASZS VAT mpsirancs number (430134817 5 mmim.&ﬂmzwml
ugnmmnymmtw:w«-tmm% Sstorpas Lovslie’ 16 a0 Woemational et praches ihet inclides Hogan mmuwwum
1O LS LEE win gMlzes o A Boiyng, mmmmwwww Frarddiat
Hghtaay Mioek b S dheps Oty Nmm Houiye mwndmg Lorioy) Liw Amegubicn LacHTrlanrg Radng Wavies 0oy Mam uikan W rEREpokE

Musgow Bhevch How Yo MNattem Vagnin Tesr Penh Prasseidus Rio de davme e S FIecno S ade St Buum Wifly Segurtaw Sydeny
Totyo Lhietadty, Wanar Watogo~ OO Ashoniod Qo Bnitpest Jkats B FI7 2800k Bussesy Sa900 fendars  BRSNERDIED (Sesniy

1 eatie (st Arstay gt L Mateet DB WBMME R B Gund Wiletdh ABOIRY 5 Bupaeny & Gy \'m ¥ Lhigvey, G Cmang,
u'- wr, h Fhoti J&mp W Goetedn L Marteotsd. W Htasol K ouiondye §assiubeny R setly DWmm W LEbitwi [ Magarr | Mahomen 5. Meger
O o 3 MGPRET N hepes E Ne 1P KPatenen ©Poey. | Pl smm © Fuwonsty. H Sthsenns © Serobe A!mgxrg S Scombela E Soure;
u e S themp Pmmwa.NVMt v\fwum:: M Wohd  Coesrsis DAdiew RACHE O s D Raln  Serew Astonarss | Agher, & Crante
© Dpngidico A i, M s P Lowa, W Sa-atan U Machisdly. W Hichiles Fhiung k Mpnowirs 4 Fadows € Sade P Sirae Ppa;. H SaRgRe, £ van 2y
Resanpies UG 7 Akam B Andoveen K Bovet R Rokinr 5 Bhoni # Bhage | Dubme 1 ¢vmws JBromal | Gaidecturys K Opdindziry § Hovylels G dagn
AR P sl B ietdols, MMVEsiey JM A I inciiare P Ualie ¥ Saskey © St 5 Nandier Mo Pittimm | W%ean N Padiigchen

¥y ) Sroke R Vengon, ¥ Wegeo nmlcwm
Hood ol Foie Bladomy Ghor Bwsatw ¥z B Thameay oot FrananiORss P Lahe e it ey

Hn o fy Qe S GEod V0 OPSIING O BNGT o (PRl 1 Malpe L Wit L X bedtene  oole il 3 = o taty o B90R 2P atnd pew 7 By £ G e W
L T A O Ll tx:. % 'm imm 2.0 wm«.ﬂ\;u?uxp mu»,w‘;»m s mmvm :gmgm Lcr ,M,;,‘,,m WP gy o b
. . I -

Y R ¥ i

RG-281



Fred von Eckardstein v 2 04 September 2017

15

iy

232

23

24

Z5

28

27

28

gather information and documentation with a view to addressing the aliegations vou have
eisied. ane wihicn allegations aie dispuied by owr cirent

We will set out the further information that we have received from our client, below
BAGKGROUND AND RELATIONSHIP BETWEEN TRANSNET, OUR CLIENT AND BEX

Our client has instructed us as foilows:

As you know. dunng March 2014, Transnet awarded contracts 1o fow equipmant
manufacturers, including Bombardier Transporation South Africa ("Bombardier”). o
provide incomatives, the majority of which aie 1o be manufactured in Preforia or Durban,
and our glisrt was awarded a coniract to manufacture and supply 232 diese! locometives

Foliowing the award of this contract {0 our chent, Transnet approached both our client and
Bombardier to request a varation to the original contrect The variation concemed the
relocation of the Transnet locomotive manufacturing fadiity rom Pretoria o Durban. and
our ciient prepared & proposal and costing for this variation {"The Project™)

We understand that cur client and Bombardier were approachad by Transnat 88 they arg
the pricary users of the manufacturing taci!zty, although & pan of the space is also used
by Transnet Ouw client hae no knowledge of whether or not Bombardier submitted a
preposal to Trangnet

Qur client, having been asked i provide a proposal to Transnet, felt obliged to respond
Accordingly. cur client put together a brief proposal te Transnet dated 28 January 2015,
and a copy is altached as Annexure A

As you will see from Annexure A, our client al this stage had only managed to put
together a high-leval proposal, which did nol contain any breakdown of the cosis of the
Project. This proposal wes discussed with 2 muihdasmpmra;y team appointed by Transnet
("the Transnet Team") who advised that this proposal was nol detailed enough as
Transne! requirad more mfmmatmn and costing

Our client then submitted & revised proposal to Transnel, which is dated 1 February 2015
and is attached as Annexure 8 This proposal previded that "the cost will be miore than
R100.000.000" but did not provide any detailed break-down of the costs, At this stags, our
client was not in a position to provide & deiailed cost break-down as a relonation of the

type contemplaied. was beyond its day to day experfise

This revised proposal {Annexwie B) was also distussed at & mesting beiween
reprosentatives of our client and the Trensnel Tedm Agsin, Transnel advised our client
that the proposal was not comprehensive enough for them o properly consider

it should 2iso be noted that our client is a Chinese Headguariersd Manufacturing Group
and 1t is accordingly not familiar with local costing and conditions.

At this meeling, Transnel's Team advised our cliant to prepare 8 more professional
proposal setling out infer slia:

{a} whal would be reguired to complate the relocation of the manufacturing facility
and the ampiememahnn of the Project;

b} all of the anciliary issuves which would need to be considered as parn of the
redocation (for example, insurance, warehousing costs, financing etc) ang

{c} 2 detaied eakdown of the vanous PIOjRCt componenis wilh 8 mone delaled
anatysis of the costs comprising sach component of the Project
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In a further effort to meet Transnel's requiremants, our client then compiled 2 more
deiaded cosi esiimate. wiuch was finalised in March 2015, and a copy of this is aliached
as Annexure C. You will see from Anhesure C that our client atiempled io make a further
and more detailed proposal. However, this cost estimate, while more detailed than what
had previously been submitied to Transnet, remained nothing more than an estimale. on
an uninformed basis, of the costs, estimated by our client's faclory engineers, based on
what they befieved a similar project woutd cost in China. In preparing this subrussion, oui
client's factory engingers, failed to facior in the significantly higher cosis applicable in
South Africa (such as increased labour costs),

Once again, this more detailed cost estimate set out in Annexure C, was not salisfaciory
to Transnet

Our client and BEX had originally met in 2014, shonly after our client was awarded the
original contract by Transnel, at a railway exhibition. Al that fime. aur cliem axchanged
business caids with BEX

Subsequently, BEX visited our ciient at their offices to see whether BEX could assist our
client with its business and this meeting was initiated by BEX, not by our client,

At this meeting our client mentioned to BEX that our dlient had been asked to provide
Transnet with a proposal for the relocation of Transnets manufacturing facility and that
aur client had been experiencing difficulty in putting together a proposal which met
Transnet's requirements.

BEX offered fo assist our client in pulting together the required proposal and 2 cost
breakdown which would meet Transnet's requirements. Qur clienl was of the view that ¥
BEX could provide the skill and expertise required to pul a satisfactory proposal together
for Transnet. our client was prepared to engage with them.

BEX provided our client with a copy of its company profile, a copy of which is attached as
Annexure 0. which our dient was comforiable with. As our client was under substantial
lime pressure fo submit a detafled proposal to Transnef as Transnet's finencial year end
was approaching, and s our client was unable to provide a proposal in the form required
by Trangned, i required BEX's services in order 1o be able to do so.

In accordance with our client’s request, BEX then analysed the project. and carefully
considered the costing and applicable models and methodologies, and confirmed with our
client that the estimated broakeven cost of the Project would be R580 million This is, of
course, highet than the R318 million which our client had calculated but, as megntioned
atove, this figure was 2n approximalion of what the project would cost if it were
undertaken in China, without looking af what the cosie in South Africa would be. The main
drivers 1o which the increased costs can be attributed are:

{a)  labour cosis,
b} the impact of tiring,
{¢)  hedging and nsk management costs; and

(d additional and materiat costs o be allocated to upgrading and renovating the
Durban facility fo ensure parily between it ant the high quality of Transnets
Preioria manufacturing facility

Our client and BEX thereafler entered info a business development services agresment,
pursuant to which BEX agreed fo provide cerlain senvices in terms of the agreement

attached as Annexure £
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With respect to the fee that BEX would receive for providing these services our clien! did
not want fo take any risk itself in ferms of having to absorb additiona! fees from BEX. Our
client was in no way assured of being the successful project bidder and, had i agresd o
pay BEX's fees upfront, it would have been out of pocket had it not been suecessful in its
bid.

A our client needed BEX's services in order to properly respond to Transnet's request for
proposal, our client agreed a risk-sharing arrangement with BEX. As you know, it was
ultimately agreed {as recorded in the Business Senices agreement) that inter afia:

{a)  BEX wouid assist our client in negotiating the "best possible prica” with Transriet,
based on the Project benchmark cost of R580 mitlion (this being the minimum
amount which our client would need to receive in order not to make a loss from
the Project),

(b}  BEX would be entitled 1o an “agency commission” equal io the difference batween
the price awarded by Transnet and the project benchmack cost,

{©)  Our dlient would be guaranteed its R580 million —Le. if the fotal price agread to by
Transnet was R580 million of isss, our client wouk! have been entitied fo the full
price fo be paid by Transnet and BEX would not have received any fee for their
services

Our client was of the view at the time thal Transnet would nol agree to a project cost of
R580 million and that the finai project cost might be lower than this Based on our clients
prior business experience. that our client believed that Transnet woulg require a discount
on this amount Thus our client believed thal the final project cost would be closar 1o,
R580 million Hence they befieved there was very litle risk for them in agreeing an
“upside” fee arrangement with BEX

As to why our client was prepared to undertake this project on a break-even basis, our
client has advised ihat they were prepared to do 0, for stategic reasons. Our client had
already been awarded a contract 1o provide 232 Jocomotives to Transnet and hoped to
secure future work in South Africa. Being prepared to underiake the relocation project on
& cost-neutral basis could further assist our client in sscuring any such future work In
addition, our client is ultimately 5 State-owned company in China and #ts mandate and
strategy is to encourage investment outside of China. Hence the focus was on frying to
ensure that our client did not make & loss as a result of the implementation of the Praject,
rather than frying to make a profit, and our cllent appmached the malter on a strateglc
long lerm basis It is clear from the above that thers are cullural differences in how
Chinese companies and South African companies do business and which has not bean
factored in by you

After consulling with BEX, our ghenl then issued 8 further projeci proposat and gosting io
Transnel. atlached as Annexure F While our client. based on advice received from BEX,
belisved that its breakieven cost for the project was RS80 milfion, the proposal submitied
io Transnet contained a project cost of RE385 BS1 786 to provide for cost incraases due to
tabour costs. hedging and ete and caused by the lengthy period required fo exeruts the
Progect, and further 1o enable our client to accommodate any seductions in our dlients
propused Projest cost, that might be required by Transnet, and withoul necessarily putting
our client into a position where our dlient would make & loss on the Projeci.

Unavoidably, and due to 3 time extension by Transnet, s furiher proposal, marked
Annexure &, was r2quired o be subinilted 10 Transne! in an amount of R719 030 548,
but building in @ distount that would reduce the project cosi to RB47 189 294, and
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Transnet accepted that the additional costs had aniger s 3 resoll of the exiension by
Transnet, and Transnel accepted the prics and discoun! that our client had proposed

Our client's proposal {Annexure ) was accepted by Transnet, and we attach Transnet's
written acceplance as Annaxure H While our client is not privy to the facts on which
Transnet based its decision to sccept owr client's propusal, # is likely that the lime
pressure that Transnet was under io initigte the relocation of the manufacturing facility
and thereafter to start the Project as soon as possible may have played a part, Transnet
itself refers o an “extremely ight delivary schedule” associated with this project {see
Annaxure 1} Also. our client further assumed that Trananel would have considered bids
from other parties for this project ~ pamcuhﬂy 85 our dient was aware thal Bombardier
was approached to submit 2 proposal Our client assumes ihal, in light of this, its proposal
must have been favourable as compared to any other proposals that Transnet might hiave
received, bearing in mind that our client’s benchmark cost of RSB0 million was calculated
an & breakeven basxs and that other bidders would not have submited bids on ﬁus besis
and would accorgingly have built & profit margin into their bids While our dlient
anlicipgied that Transnet waild push back on its proposal and try io rediice this, Transnet
accepied that our cisem had already built in 2 10% ﬂsssoun! and appeared comioriable
with this

Following Transnet's acceplance of our client’s propoaal, in an amouni which was higher
than what our client believed Transnet would agree o, our clieni issued an invoice fo
Transnet (see Annexure .} and BEX issuad an invoice for its “fee” lo our client - please

see Annextre K

We have asked our clieni as to whether, when the projact price of RB47 181 494 had
been agreed to by Transnet. there had been any discussions with BEX about reducing the
commission payable to BEX undsr the husiness development services agreement

Our client has advised us that they did consider this and even, had a discussion with My
tdark Shaw of BEX in which they raised thair concermns that with hindsight the commission
payable to BEX mqght be high However, Wir Mark Shaw dismissed this, and on the basis
that the fee or commission payable to BEX had already been contractually agréed Our
client then raised the issue with #ts pareni company in Ching. The parent company asked
what the likelthood of litigation would be if they iried io reduce the commission payable to
BEX and our client advised thal this was likely. On this basis, wishing fc avoid protracted
litigation and possible damage to its reputation, our client's parent company instructed our
client not to pursue a laim or request for o reduction of e commission payable to BEX.

Utirmately, our client 18 of the view that, bad fhey known si the cuiset that Transnet would
fave sgresd 1o a project fee excaeding REB0 million, they would ot have been happy
with, nor agréed o, the for Arangamenis agraend wi!h BEX a3 set ool in the business
development services sgieement Al the Hime, ouy olisnt wag of the bona fide belisf that
the final project fee would be closer to RS60 million. and did not conlemplate that it gould

be significantly higher than this

I conglusion, we trust that the above informsation provites you with a better context and
undersisnding of the {tansactions which have been reporied a8 slieged “matarial
inegularities”. and we reilerate that owr client dispiies fhiai there ware graunds to do so
Uttrately, BEX did receive 3 substantial commission oy the services it provided to the
company but, and a5 indicated above, there ave sommercizl and bona Fde reasens for
fhis

We furitiet rerind you of the so.calied “business juogmeant mle' in lerms of which it 15
preswmed that in making 3 busness decision, the diresikwrs of a company acted on an
miormed basis 1 0ood 3tk and i the honest befiel tha the aclion laken wag m the bagt
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interests of the company. !t is evident from the Information provided 1o you that, at all
relevant times, Our client's management acted in the best interests of the company, and
with the requisite degree of care, skill and diligence in respect of its dealings with
Transnet and BEX, and any allegation to suggest that our client and/or its directors acted
imegutarly or in breach of their fiduciary duties are unmeritorious and specifically denied.
Our client expressly denies that they were party to improper dealings, and have advised
us that the transactions referred to herein are bona fide arms-length transactions betwean
willing contractors.

5. In tight of what Is detailed herein, our cfient is of the view that it would not be proper or

comect for KPMG to qualify its current draft financial statements, nor revise our clients

financial statements for the prior financial year.

Yours sincerely

Vaughn Harrison

Partner
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12 June 2047

Members of CNR Rolting Stogk South Afiica {Ply) Lid
China Construction Bank Building

95 Grayston Drive

Sandion

2196

Dear WMembers

REPORTABLE IRREGULARITY

This letter is in accordance with the requiremenis of the Auditing Profession Act, No. 26 of 2005,
{the Act). section 45 — Duly fo report on Ireguigrities.

The Act defines a reportable irreguiarity as any unfawful act or omission commitied by any parson
responsible for the management of an entity, which -

{a} has caused or is likely to cause material financiat loss to the entity or fo any partner, member,
shareholdar, credifor or investor of the antity in respect of his, her or s dealings with the entity;
or

{b) is frauduient or amounts o theft; or

{c) represenis a material breach of any fiduciary duly owed by such person io the entity or any
partner, member, shareholder, creditor or investor of the eniity under any law applying io the
enlity or the conduct or management thereof, '

| have reason fo belleve that a reportable irregularily has taken or is laking place and, as required
by the Acl, | have reported particulars of the irregularity to the Independent Regulatory Board for
Auditors (IRBA) in 2 writlen report dated 12 June 2017 a copy of which is altached. As indicated in
that iefter, I am not at present able to make a legal determination in respect of the suspected unlawful
act or omission, but have exercised professional judgement, basad on the svidance or information
which has come o ry knowledgs, including undertaking further investigations of information a5 were
considared necessary in the circumstances,

The Act requires me as s00n a$ is reasonably possible, but no later than 30 days from the date of
the ndividual auditor's report which was forwarded to the IRBA, lo send encther raport to fhe IRBA

which must inglude:;

1. Astatement that | am of the opinion that:

{a} no reportable imegularity Is taking placs; or

{b} the suspecled reportable iregularity is no longer laking place and thal adeguate sieps have been
taken for the prevention or recovery of any loss as a result thereof, if relovant: or

{e) the reporiable irregularity is continuing.
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2. Detailed particulars and information supporting the statement abova.

Please note that, where the reportable iregularity Is continuing, the IRBA has a responsibifity to
notify any appropriate regutator in writing of the details of the reportable Iregularity and to provide it
with a capy of my report.

I Invite you to discuss my report to the IRBA, at a meeting to be arranged as soon as possible, and
at that meeting | will afford you the opportunity to make representations in respect of my report.

Please acknowledge recelpt of this report.

Yours faithfulty

i /Uia_a’:i\\ .

KPMG Inc.

Fred von Eckandstein
Registered Auditor
Director

IRBA number: : 355186
Direct email address: d.voneckardstein@kpmg.co.
Direct lelephone number: 083 297 8921
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12 June 2017

v imran Yanker

The Dirscior; Standards

indepandent Regulatory Board of Auditors
PO Box 8237

Gieansions

1616

Buitding 2

Gresnstons Hill Office Park
Emerald Boulevard
Modderfoniein

1809

Email: ristandards@irba co.za
Telephone: DBT 940 8200

Dear Sir

FIRST REPORY: REPORTABLE IRREGULARITY
Name of entity audited: CNR Rolling Stock South Africe {Pty) Ltd
Registration numbar of entity: 2014/016892/07

My firm has been engaged by CNR Rolling Stock South Africa (Ply) Lid to audit the company's

annus! financial statements

| have resson to believe that a reporiable irregularity, as dsfined in the Auditing Profession Agt, has
taken, or is taking place | am not able lo make e lsgal determination in respect of the suspected
unlawful act or omission, but have exercised professional judgement, based on the evidence or
information which has come to my attention including undsriaking further investigations of
information as were considered necessary in the circumstances.

Particulars of the reporiable imegularity are.

1. According to information thal we have received the proposal by CNR Rolling Stocit South Africa
{Piyj Ltd to Transnet SOC Lid (Transnet’} for the ‘Analysis of cost increasa for locomotive
delivery and locomotive factory iocation from Pretoria, Gauteng fo Durban, Kwa-Zulu Natal In
lerms of Manufacturing Facilty Relocation for Class 450 Locomotives Supply Project
significantly misrepresented the cost lo Trangnet. Transnst issued & variation order on 23 July

RG-289

2015 scoopling the proposal. Qk/
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2. CNR entered into a Business Development Services Agreement with Business Expansion
Structured Products (Pty) Ltd (reglistration no. 2009/020420/07) {*BEX") on 25 April 2015 relating
to the proposal mentioned in 1. above and made payments to BEX which appear to lack sound

commercial substance and purpose.

Please acknowledge recelpt of this report.

Yours faithfully

& Y /fj\wﬂ&\["‘b .

KPMG Inc.

Fred von Eckardstein
Registered Auditor
Director

IRBA number: 355186

Direct email address: voneckardstein@kpmg.co.
Direct teleghone number: 083 297 8921

M A 4 o ¢ o ——
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Robbie Gonsalves
————— =
From: Robbie Gonsalves
Sent: Friday, 22 September 2017 17:28
To: Von Eckardstein, Fred; DLOCO??Jeff Wang; 72(?777); daisy; liyongzhikuaiji@163.com;

Rowlen von Gericke (rowlen@globalgroups.org); Lulamile Xate
{Lulamile@xatell.co.za)

Cc: Friedman, Dean; Fouche, Leon; Mojela, Thabo; MacKenzie, Cherrene; Morris, Neil
Subject: RE: Reportable Irregularity 22.09.2017
Dear Fred

Thank you for taking my call earlier today. You mentioned that there was a previous Reportable irregularity as well.
None of the South African directors (myseif, Lulamile Xate or Rowlen von Gericke) ware aware that we had an issue
with this Reportabie Irregularity until yesterday and had no idea of the previous Reportable Irregularity until you
mentioned it to me today. Please send us the previous Reportable Irregularity as well as all related correspondence
with the company. As mentioned on the call to you, we (myself, Lulamile Xate and Rowien von Gericke) would like to
meet with you as soon as possible and have requested that management set this up for quite a while. We will in the
meantime ensure that the company responds fully to this Reportable Irregularity.

Regards

From: Von Eckardstein, Fred [mailto:fred.voneckardstein@kpmg.co.za]

Sent: 22 September 2017 02:18 PM

To: DLOCO??)eff Wang; ??(?777); daisy; liyongzhikuaiji@163.com; Robbie Gonsalves
Cc: Friedman, Dean; Fouche, Leon; Mojela, Thabo; MacKenzie, Cherrene; Morris, Neil
Subject: Reportable Irregularity 22.09.2017

Dear All,

As discussed on Wednesday, please find Reportable Irregularity attached.

Regards

Fred von Eckardstein

Pariner _ _ _ _ _
Sector Head-Construction, Industrial & Automotive Markets

KPMG Inc.

85 Empire Road
Parktown

2193

South Africa

M: +27 (0)83 297 8921
£ fred.voneckardstein@kpmg.co.za

Website

South Africa Blog
LinkedIn

Twitter
Facebook page
YouTube channel

KPMG in South Africa is a B-BBEE Level 2 Empowered Suppiler
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20 October 2017

Mr Fred von Eckardstein
KPMG inc.

KPMG Crescent

85 Empire Road, Parktown
2193

Email: fred.voneckardstein@kpmg.co.za

Dear Sir
REPORTABLE IRREGULARITY

Your letter dated 22 September 2017 refers. This response has been complied by the directors
representing the South African shareholders of CRRC SA Rolling Stock {Pty) Ltd (“CRRCSARS”)
(previously known as CNR Rolling Stock South Africa (Pty) Ltd) (‘CNRRSSA”) (the “Company”)
but has been reviewed by Wang (leff) Wang, the CEO. We have sought the assistance of
Endinamix and their members in responding to your concerns and sincerely trust that this
matter has been adequately dealt with to your satisfaction. As per your request we have
outlined the history of the consortium, the taxation issues and the commercial aspects of the
Project Management Agreement.

We submit that what follows below unequivocally demonstrate that no reportable
irregularity as envisaged in section 45 of the Auditing Profession Act 26 of 2005 occurred or
is occurring and furthermore that the relevant agreement does have commercial substance
and does not fall foul of section 80 of the Income Tax Act.

1. History of Consortium

Transnet Freight Rail (“Transnet”) issued the Request for Proposal (“RFP’) for the
Projects (meaning the supply of 1064 locomotives made up of {i} the supply of 465
diesel locomotives to Transnet pursuant to the RFP issued under tender number:
TFRAC-HO-8609 (dieset locomotives), and (ii) the supply of 599 dual voltage electric
locomotives to Transnet pursuant to the RFP issued under tender number: TFRAC-HO-
8608 (electric locomotives)) on 23 July 2012. The Company became to be successful
in the supply of 232 (of the 465) diesel locomotives to Transnet (“the project”) after
partnering with Globat Rail, Cadiz and Endinamix (“SA shareholders”}.

The initial contact between CNR and Global Rail commenced with the first tender for
the supply of 95 electrical locomotives (which was not successful but established a

solid relationship between these two parties).

1 R
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1) The supply of 95 Electrical Locos (“T95”) came to Globai Rail's knowledge on 7
December 2011.

2} Global Rail procured the tender documents and obtained these on 22 December
2011.

3) Global Rail decided to work with CNR and CRCC (not CRRC) (both companies which
Globai Rail knew well} and decided to meet them in China. These meetings took
place from 4 January 2012.

4) After the meeting Global Rail started interacting on the tender with TFR from 10
January 2012. In total there were 480 email communications. The emails and
documents are obviously too voluminous to print but we invite KPMG to either
come inspect these email and documents or let us know how they would like to
view these.

5) On 21 January the first email correspondence was received from Dalian.

6) Dalian personnel arrived in SA on 30 January 2012.

7) Global Rail undertock all the technical discussions with different component
suppliers in SA.

8) Global Rail completed the Supplier Development calculations.

9) The bid was submitted on 12 January 2012.

10} On 21 June 2012 Global Rail received a letter from TFR (dated 19 June 2012) saying
we were not successful in the tender. The reason, according to TFR was that the
bid did not meet the minimum Supplier Threshold of 60%.

11) On 9 July 2012 this consortium addressed a letter to TFR (Dated 9 July) complaining
about the reasons provided for not being awarded the T95 tender.

12) On 27 July 2012 Global received a letter from TFR dated 26 july 2012 saying that
they will explain In detail later. This explanation was never received.

13} On 22 Oct 2012 Engineering News published an article that CSR had won the

tender.

The relevance and importance of this (unsuccessful) T95 tender is that all parties
concerned gained invaluable experience and review with and into the tender process
and legislative requirements which was eventually applied in the 1064 Tender dealt

with below.

Cadiz Special Projects Limited (a wholly-owned subsidiary of Cadiz Holdings Limited

at the time), acting through its Cadiz Corporate Solutions division (“Cadiz”) entered

into a consortium agreement with The Beijing Axis (“TBA”) based in Beijing, China on

4 December 2009, The legal relationship of Cadiz and The Beijing Axis is one of joint
contractors) in terms whereof Cadiz and The Beijing Axis (China} share whatever fees

it may earn from transactions between Cadiz clients and Chinese
investors/buyers/funders. Matt Pieterse of TBA (who was based in Beijing at the

time) had known llza van Niekerk (of Global Rail) for over twenty years and k/\

2
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connected Global Rail and Cadiz. Cadiz and TBA offered the following services to the
T95 consortium.

In respect of its appointment as financial advisor to the Consortium for the T95
tender, Cadiz/TBA offered to provide the following services:

2

[}

Cadiz/TBA will co-ordinate the tender submission in respect of Section 3: Clause
31 and Clause 32: Financial Offer and Other Pertinent Information, where such
information is applicable, and where Cadiz/TBA needs to invoive other members
of the Consortium for the information required Cadiz/TBA will do so;

Cadiz/TBA will brief and liaise with all other professional advisors, which may
include legal, insurance, accounting and tax advisors, where their input is required
in terms of Section 3: Clause 31 and Clause 32;

Brief and liaise with the relevant South African regulatory authorities;

Brief the Consortium as to various alternative structuring strategies and local
governance issues, if required;

Assist in obtaining Performance Boards and Financial Guarantees, where required;
Address exchange rate risk and other risks to the proposed funding structure and
propose hedging strategies, where required;

Construct the financial model, cash flow projections and funding model, where
required in Section 3, with all the technical inputs thereto to be provided by the
Consortium;

Coliate information required for and prepare the financial model databook
required in Section 3;

Source possible funders (in co-operation if so required) in respect of the Project;
and

Obtaining term sheets from funders, where required.

As CNR, Global Rail and Cadiz had worked so well together on the T95 tender it stood
to reason that they would work together on the 1064 Tender as well. What follows is
the history of the 1064 Tender

1)

2)

3)

17 July 2012. Global Rail became aware of the tender for 1064 locomotives. This
was for 599 Electric and 465 Diesel Locomotives.

17 July 2012. Global forwarded the document mentioned above to madam Ouyang
lingping of CNR HQ (hereafter referred to as Quyang), the same Chinese company
under which Dalian (CNR-Dalian) the locomotive manufacturer falls and with
whom Global Rail co-operated with for the T95 tender (Note: this time we decided
not to involve CRCC as we had done for the T95 tender).

8 July 2012 Giobal Rail and Cadiz received a message back from Ouyang advising
us that she was preparing a draft to her executives for the two (599 and 465) loco
projects. In this message she immediately asked for assistance on:
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Summary of the two projects

BEE requirements

sD

LC

Risk analysis
f. Delivery, etc.

4) 8 August 2012. Global Rail and Cadiz received an email from Dalian (Jeff Wang,
who was also involved with the T95 tender) advising is that the first people from
Dalian (including Quyang) will arrive in SA to start working with Global Rail and
Cadiz on the project.

5) 8 August 2012. Global Rail and Cadiz received feedback from Ernie Lai-King of ENS
advising us that Mr John Ferraz will be the person from ENS that will be involved
with this tender process.

6) 9 August 2012. Global Rail and Cadiz received an email from Ouyang with an
attachment named “Scope of Work” which also included ENS (refer Annexure 1.3).
In the email Ouyang mentioned that the “Consortium should be led by you”
(Meaning Rowlen von Gericke)

7) 9 August 2012. An email was sent to Transnet Freight Rail (“TFR”) advising them
that we will quote on both the 465 Diesel as well as 599 Electric Locos.

8} 10 August 2012. Ouyang confirmed receiving the “Executive Summaries” from
Global Rail.

9) 16 August 2012. First communication with Transnet Engineering (“TE”) arranging
to set up a meeting on the work that they could possibly do for the Planned
Consortium. In the process many emails were received and sent from RvG and
others within the Global Group.

10) From 23 August 2012 Global Rail started communications with and having muitiple
meetings with South African companies/manufacturers as well as internationai
companies based in South Africa. These companies are, amongst others:

a. Transnet Engineering for manufacture of Locomotive bodies
b. Union Carriage and Wagon (UCW)} for manufacture of Locomotive
hodies

DCD Dorbyl for manufacture of Locomotive bodies

MTU for the supply of Engines

Cummins for the supply of Engines

Knorr Bremse for the supply of brake equipment

Wabtec for the supply of brake equipment

Booyco for the supply of brake equipment

Donkin Fans for the supply of fans

ABB for the supply of electrical components such as Traction Motors,

Main Generators, Control Systems etc. \{a
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Timken for the supply of wheels

SWASAP for the supply of axles

Green Radiators for the supply of Radiators

n. Rotacon for the supply of gear casings

11) 14 September 2012. The first Bill of Materials (BOM) sent from Global Rail to CNR
on possible contractors {including South African manufacturers) (refer Annexure
1.4)

12)26 September 2012. CNR responds to BOM and undertakes to supply
specifications.

13) 31 January 2013. Responsibility Matrix sent to all concerned (refer Annexure 1.5).

14) Between the time RFP was received (17 July 2012) and the time the tender was
submitted (30 April 2013}, 205 emails were exchanged between Global Rail/Cadiz
and CNR. Most correspondence was technical and financial.

15) Between the time the tender was submitted (30 April 2013} until the time the
negotiations commenced (4 February 2014 for 465 Diesel Locomotives), 327
emails was exchanged between the parties.

16) From the time of negotiations (4 February 2014 for 465 Diesel Locomotives) to the
time the contract (for 232 locos} was signed (17 March 2014), 950 emails were
exchanged.

17) From the time the tender for 232 Locos was signed (17 March 2014) up to present
(18 October 2017) 1224 emails were exchanged between the parties.

18) The following activities demonstrate Global's intimate involvement with the
tender process:

a. Prior to as well as the tender process for both 465 Diesel as well as 599

Electric Locomotives

i. Global took the lead in all technical matters i.e. negotiations with
suppliers as mentioned above (files and email correspondence
available for review at Global’s offices)

ii. Handling ALL correspondence, {in collaborations with CNR Dalian
and CNR HQ) with Transnet {files and email correspondence
available for review at Global’s offices)

iii. Playing a major role in deciding, in collaboration with CNR Dalian,
which component manufacturers to be used (files and email
correspondence available for review at Global’'s offices)

iv. Handling all correspondence with CNR on technical matters (files
and email correspondence available for review at Global’s offices)

v. Taking the lead in compiling the Bill of Material (BOM), with full
support of CNR Dalian which is by far the most important document
from which the price of the locomotive is determined as well as

3~ =
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Local Content and Supplier Development ({files and email
correspondence available for review at Global’s offices)

vi. Takingthe lead (from within Global’s own ranks) as well as involving
another company specializing with Supplier Development (SD)
matters which was one of the “cornerstone” requirements for the
tender to be successful {files and email correspondence available
for review at Global’s offices).

vii. Taking the lead (supported by CNR Dalian) in making sure that the
Local Content, which was another “cornerstone” requirement for
the successful evaluation of the tender.

viii. Using local South African expertise in Diesel and Electric Locos to
compile the comments in the tender documents on the technical
aspects of the two tenders.

ix. Compiling the final tender documentation and making sure that
each and every document in the tender files was submitted as
required. This in itself was a major task which can be seen from the
4 {four) lever-arch files available in Global’s offices for each tender.

x. Making office space available and providing Chinese food for a few
weeks for more than 20 Chinese people that were at Global's
offices during the tender process.

xi. Providing transportation.

xii. Using Global’s “in house” legal representative (Fugene Nyssen
assisted by Gerrit Bekker) to assist CNR on legal matters.

xiii. Assisting Chinese personnel all the time with the obtaining of visas.

b. Between the period when the tender was submitted and before
negotiations started:

i. Handled afl communications with Transnet in collaboration with
CNR Dalian and CNR HQ (files and emaii correspondence available
for review at Global’s offices).

ii. Handled all other communications in coliaboration with CNR (files
and email correspondence available for review at Global’s offices).

iii. Handled all technical discussion with South African suppliers during
this period.

¢. During the negotiating period (staring 4 February 2014) and signing of the
supply agreement (17 March 2014)

i. As the negotiations started during the China New Year festival,
Global assisted in obtaining visas for the personnel from Dalian.

ii. Handled the first meeting {with the support of Cadiz and ENS) and
the negotiation meetings with Transnet at Weber Wetzel's offices.
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iii. Global was the main negotiator (on the technical matters) in close
association with CNR. At the negotiating table there were normally
the following people “around the table”:

e At least 5 people from Transnet
e Webber Wentzel
e Up to six senior people from CNR
¢ From Global:
o Rowlen von Gericke {always)
o Eugene Nysschen (atways)
0 One or two other peopie depending on what was to
be discussed
¢ From Cadiz
© Robbie Gonsalves (always)
o Sam Mokorosi (always)
o One or two other people depending on what was to
be discussed
e  From ENS
o John Ferraz (when legal matters were discussed)
e From Endinamix
¢ Lulamile Xate

tv. Leading all discussions with CNR (in collaboration with Cadiz should
the matter involve financial matters) after a negotiation session
with Transnet to prepare feedback to Transnet (in collaboration
with CNR) either in a letter form or in preparation for the next day’s
negotiation with Transnet (copies of correspondence available for
review at Global’s offices).

v. 950 e-mail messages were exchanged during this period {email
correspondence available for review at Globai’s offices).

vi. Leading discussions with technical companies to reduce prices as
required by Transnet during the negotiations.

d. In the period following the signing of the Locomotive Supplv Contract
with Transnet for the supply 232 Diesel Locomotives.
i. Aproject management team was formed with CNR Dalian including
4 people from Global.
ii. Preparation of the Project Management document.

iii. This team was very active in all discussions with CNR Dalian until
such time when CNR was capable of handling the project
management themselves (all correspondence and ddocumentation
available for review at Global’s offices in this regard).
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iv. From the time the Locomotive Supply Contract was signed and
during Global’s period involved with the Project Management and
thereafter (up to date) a total of 1224 emails were sent/received
and are available for review.

The Consortium Agreement (Annexure 1.1} was initially signed between CNR, Global
Rail and Cadiz (“Original Consortium Members”) on 29 April 2013. At this stage the
BEE Consortium had not been formalised as the Original Consortium Members insisted
on ensuring that the BEE Consortium comprised of members who had the necessary
experience and credentials and who could add significant value to the project.
Shortly after the Consortium Agreement was sighed, an Accession Agreement
{Annexure 1.2) was signed by the Original Consortium Members and Endinamix {being
the BEE Consortium).

It is very clear from the Consortium and Accession Agreements that:

The Parties or Consortium (CNR, Global Rail, Cadiz and Endinamix) had to deal
exclusively with one another in relation to the preparation and submission of the
proposals and in relation to the negotiation, execution and implementation of and of
the agreements with Transnet or Transnet Engineering.

Endinamix (the BEE member) was to become a party to and be bound by the terms of
the Consortium Agreement and became a member of the Consortium.

In lieu of the Supplier Development bond contributions, Global Rait and Cadiz had to
contribute the following services, without charge, to the Consortium {at that time we
were still tendering for the 599 Electric Locos as weli as 465 Diesel Locomotives):

i Marketing of the products and services of the Heavy Duty plant to
Prasa, Transnet and other potential customers;

ii. The administration associated with the establishment of any project
company; and

iii. The liaising with the taxation authorities for each project company
established.

CNR demanded that the other the Consortium Members comply with the following
responsibilities as they did not have the knowledge or experience to establish a project
company in South Africa and to comply with all the necessary rules and regulations,
including BEE {egislation. CNR relied very heavily on the local knowledge and expertise
of the South African members of the Consortium, not only at this early stage but
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throughout the entire process that led to the eventual award of the DLoco tender. The
responsibilities of Cadiz, Global Rail and Endinamix were allocated as follows:~

= Global Rail -

i Act as overall project manager for the Consortium in respect of the
preparation and submission of the Proposals (responses to the RFPs)
which will include, inter alia, the preparation of project timetables and
the collation and submission of the documentation for the submission
of the Proposals.

it Negotiate with all possible South African manufacturers to possibly
become suppliers to this venture.

iii. Management of the technical aspects of the Contracts (agreements
with TFR and TE) including delivery timelines and supply strategy.

iv. Maximise the Supplier Development score for the Proposals.

V. Assisting with supplier development proposal/s, local content
documentation as well as B-BBEE scorecard.

vi. Assist with all legal matters.

vii. Global employed Mr 1ain Kerr (an electrical locomotive expert) and
used his expertise to ensure that the CNR design complied with the
TFR Electric locomotive specification.

e Cadiz -

i Assist with the financial aspects of the manufacturing activities of the
Consortium. Specifically for the Total Cost of Ownership mode!
(“TCO”), Cadiz shall collate, aggregate and prepare the TCO model
based on the inputs we obtain from Dalian and CNR.

ii. Brief the Consortium as to various alternative local structuring
strategies and all South African governance issues surrounding the
manufacturing activities of the Consortium.

iii. Negotiate the terms and conditions of all agreements that may be
required to implement the activities of the Consortium.

iv. Life cycle costing of the locomotive.

V. Engage with the potential funders to the Contracts, if so required.

\9
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vi. Assist CNR raise Chinese financing such as export financing for Chinese
capital goods.

vii. Brief and liaise with all other professional advisors including tax and
legal.

Endinamix —

Assist with the completion, preparation and submission of the
Proposals, specifically the technical and B-BBEE and Supplier
Development aspects of the Proposals.

-

ii. Assist the Consortium, where required, with local assembly,
maintenance, service and repair of locomotives, as agreed with
Transnet.

jii. Assist the Consortium, where possible, with project management of
the technical aspects of the Proposals and the Contracts, including
delivery timelines and supply strategy, for which Global Rail shall be
remunerated separately. Assist with communications with Transnet.

iv. Assist with regulatory approvals, where required.

v. Facilitation and coordination of meetings with the Government and
other local institutions.

vi. Effective flow of communications and correspondences between the
Parties.

To ensure the effective management, direction and control over the activities and the
operations of the Consortium a Management Committee was formed.

The Management Committee comprised at least one duly authorised representative
from each Party. The Management Committee had the following representatives
{(“Party Representative”) from each Party:

Global Rail:  Mr Rowlen von Gericke;
Cadiz: Mr Robbie Gonsalves; and
Endinamix:  Mr Lulamile Xate.

During Phase 1 {meaning the period from the Signature Date of the Consortium
Agreement until Transnet notified the Consortium whether or not one or both of the
Proposals has been accepted by Transnet) the Parties had to each bear their own costs
and expenses incurred in the performance of their obligations under the Consortium
Agreement. In the event that the Consortium Agreement was terminated, Global Rail,

10
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Cadiz, and Endinamix had to bear the percentage of the costs and fees of Simanye
(Pty) Ltd (BEE consultants) and the costs of purchasing each RFP from Transnet.
Furthermore in the event that the Consortium Agreement was terminated and
Endinamix was unable to pay its share of the costs and expenses, Global Rail and Cadiz
had to bear a disproportionate share of such costs and expenses. Lastly, a large portion
of the very high fees and costs of the attorneys of the Consortium, namely Edward
Nathan Sonnenberg, had to be paid by Globa! Rail and Cadiz in the event of the
Consortium not being successful.

. Taxation impact of the PMA fee

We note that KPMG issued a clean opinion on the financial statements of the Company
in respect of the year ended 28 February 2015 on 14 September 2015 (refer Annexure
2.1). These financial statements reflect that the Company had a loss before tax of
R23 119131 (refer Annexure 2.2). The R50m PMA Fee is included in this loss. Thus the
Company was only able to deduct R26 880 869 of the PMA Fee in the year ended 28
February 2015. The 10 month period ended 31 December 2015 aiso reflects a loss
position and likewise the year ended 31 December 2016. Thus the Company has not
been able to deduct R26.9m of expenses for at least 32 months. However Endinamix
has included the full RSOm PMA Fee in its tax return in respect of the year ended 28
February 2015 (Annexure 2.3}). Furthermore we enclose a tax clearance certificate
from SARS {dated 10 October 2017) reflecting that the Company is in good standing
(Annexure 2.4). Should the shareholders in Endinamix wished to have avoided income
taxin any way then the PMA Fees could have been structured as preference dividends.
In fact preference shares were considered at one stage during the negotiations
between the SA shareholders and CNR but as the shareholders were aware that the
company wouid suffer losses in the first few years of the project, they were advised
that preference shares could be viewed as a tax avoidance structure. Finally,
Endinamix paid output VAT on the PMA Fee as reflected in the attached ITR14

(Annexure 2.5).

The table below reflects the additional taxable income (and related income tax) that
was paid as a result of the PMA Fee.

a Q
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Company Endinamix Sum

Tax without PMA Fees

Taxable income before PMA Fees R 26 830 869 RC R26880869
Tax at 28% R7526643 RO R 7526 643
Tax with PMA Fees

Taxable income before PMA Fees R 26 880 869 RO R26880869
PMA Fees -R 50000000 R 50000000 RO
Taxable (loss)/income after PMA Fees -R23119131 R50000000 R 26830869
Tax at 28% RO R14000000 R 14000000
Increase in taxation R 6473 357

Annexure 2.6 is an email from Robbie Gonsalves to the Financial Director of the
Company dated 9 May 2016. You will see that at the 6 May 2016 board meeting, the
foliowing had been discussed:

a) The directors representing the SA Shareholders (“Minority Directors”) requested
a meeting with KPMG (this meeting never took place) to discuss the financial
statements; and

b) The Minority Directors were always concerned that the income tax and VAT
amounts due in respect of the PMA Fees were accurate and regularised.

The above communication reflects that the Minority Directors were committed to
ensuring that the annual financial statements, income tax and VAT returns correctly
dealt with the PMA Fees correctly.

Project Management Agreement (“PMA”")

Erom the time Transnet issued the Request for Proposal (“RFP”) on 23 July 2012 until
the time that the Locomotive Supply Agreement (“LSA”) was signed on 17 March 2014,
thousands of hours were spent by the Endinamix members on both Phase 1 (i.e. from
23 July 2012 until early Jan 2014), when Transnet informed the CNR Consortium that
they were successful in the bid {subject to final pricing and definitive agreements being
negotiated) and Phase 2 (the finalisation of the final price and negotiations of the
terms and conditions of all the definitive agreements with TE and TFR).

Endinamix is made up of the following parties:

—  Cadiz Corporate Solutions (Cadiz)
Global Railway Africa (Global Rail}
Azon Rail
Kopano Ke Matla
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Linontando Investments
Makana Investment Corporation
Lineta Investments

The members of Endinamix were selected because of their credentials and skills they
were able to bring to the consortium. In selecting the members of the consortium, the
following credentials were sought:

ENDINAMIX CAPABILITIES DETAILS P
Financial and transaction support Financial strategies

Funding options

Financial risk management

Transaction advice

Corporate governance

BBEEE and local participation support Black Economic Empowerment support
Local strategies

Rolling stock component supply Bogies (castings)

Wheels

Traction motors

Brake blocks

Rolling stock overhaul and upgrades Refurbishment of large components
Refurbishment and upgrade of rolling
stock

Logistics and transportation Road support services
Supply chain and logistics support

Fabrication and machined steel Various fabricated steel components

component supply

Rolling stock maintenance support Ongoing maintenance support — both
body and underframe

Project management services Project management support

Quality control and management
Stakeholder management

Supplier development strategies and SD commitment implementation
implementation support

The abbreviated profiles of the Endinamix consortium members folliow:
Global Railway Africa (Pty) Ltd

* The Global Group comprises a number of private companies in South Africa
{SA) that conducts its business worldwide.

u
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Global’s business includes the research, development, manufacture and
supply of railway and rail related products, comprising mostly Railway Roiling
Stock.

Global commenced business in 1996 and have very successfully grown into a
diversified group of companies. Although these different companies have
versatile capabilities, they remain intricately and strategically complementary
to each other.

Global Railway Africa {Global or GRA} has a specific focus to design, supply,
manufacture, maintain and support rail and rail related products for customers
in Southern Africa, Africa and internationally. This include iocomotives.
Global has an exemplary track record in the supply of rolling stock services and
components to private companies and SOCs in South Africa.

Global has, for instance, since its inception, provided in excess of 360 000
components (including 9000 axles, bolsters, side frames and various other
small and large castings) to Transnet Engineering with not a single quality
related NCR. These were supplied from Chinese suppliers, including companies
falling under CNR, which made Global well known to Chinese companies,
including Dalian

In pursuit of Transnet Engineering’s demand for ever decreasing prices, Global
engaged manufacturers in China and worked closely with these suppliers to
optimise and sometimes completely overhaul their processes to meet
Transnet Engineering’s higher standards, meet Global quality requirements
and reduce the overall cost of components to TE.

GRA’s pricing and QA record bears testimony to the success of these initiatives.
In 2005 Global also, very successfuily, completely refurbished 4 locomotives in
Sudan

in 2008, Transnet Engineering raised concerns about their ageing locomotive
fleet, specifically that there were several locomotive designs, each with their
own traction motor and these becoming more difficult and expensive to
maintain.

Global worked with Traction Motor manufacturers around the world and
finally selected a suitable and reliable Chinese Traction Motor manufacturer to
develop a universal traction motor to fit to the 7E locomotives.

Importantly, Global took the lead in the design of the critical Traction motor-
locomotive interface which allowed the single traction motor to be used in
multiple locomotives. Global won the bid for this work and delivered and
supported 200 of these traction motors since 2008.

Leveraging years of experience as the Engineer in charge of the Diesel
locomotive fleet of more than 1400 Spoornet Diesel locomotives (during the
time when Rowlen von Gericke was still with Spoornet/Transnet) and which
included refurbishment and maintenance, Mr. Rowlen von Gericke (CEO of
Global) offered to CNR an unique review to Diesel locomotive performance

14
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and maintenance requirements in South Africa for the locomotive bid for 465
Diesel Locomotives.

®  When CNR were approached by Mr von Gericke to partner for the Loco tender,
(starting with the 95 Locomotive bid) it was an obvious choice for them to
accept, because of Global’s technical design capabilities, experience in TFR/TE
standards and protocols along with their reputation in and experience working
with Chinese based manufacturers.

® During the preliminary design and tender process, Global employed
locomotive experts and worked closely with TFR and TE to develop and clarify
specifications and local requirements.

¢ Global hasthe ability to work closely with the OEM (CNR/Dalian) to ensure that
these were correctly interpreted.

e Global has the ability to handle the technical communication with TFR/TE in
order to ensure a quality product meeting TFR’s specifications and
expectations.

¢ Global has over the years been approached by various OEMs in China {and
indeed the world} to consult, partner or represent them in South and Southern
Africa.

® Global has become the technical partner of choice for supplying rolling stock
products and solutions into Africa.

Cadiz Corporate Solutions (Pty) Ltd (CCS}

Cadiz Corporate Solutions was previously a division of Cadiz Special Projects Limited,
a wholly owned subsidiary of Cadiz Holdings Limited, a leading specialist financial
services group listed on the JSE (Cadiz is now a separate company known as Cadiz
Corporate Solutions (Pty) Ltd) . Founded in 1993, the group specialises in research and
trading in the equity derivatives and fixed income markets, quantitative research,
stock broking, asset management and structured solutions for the corporate,
institutional and retail markets. Cadiz Holdings Limited is a Leve! 3 B-BBEE Contributor.

CCS provides a muiti-disciplinary approach to providing strategic advice to South
African organisations and parastatals in relation to:

Corporate Restructuring;
Capital Raising;

Black Economic Empowerment;
Business Valuations; and

e Derivative Strategies.

o o @
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To further enhance our value proposition, we have concluded strategic partnerships
with advisory firms in China (The Beijing Axis) and India {Eternus Capital), giving us
access to investors from both of the rising Asian giants. Since the conclusion of these
partnerships, CCS has been responsible for arranging a number of visits by Chinese
and Indian investors to South Africa. Simultaneously CCS has arranged for a number
of South African corporates to visit Chinese investors in Beijing.

CCS has successfully executed some of the [argest and high profile transactions in
South Africa in excess of R100 billion over the past ten years. We are recognised for
our independence, thought leadership and innovation.

Kopano Ke Matla Investment Company (The Kopano profile is attached as
Annexure 1.1)

The Kopano Ke Matla Investment Company (“Kopano”) was established in 1936 by the
Kopano Ke Matla Trust (“Kopano Trust”) which was established as the ownership and
governance vehicle for COSATU’s investment activities. The sole beneficiary of Kopano
Trust is the Congress of South Africa Trade Unions {(“COSATU"}. COSATU was launched
in December 1985, with current membership exceeding 2 million workers. Kopano are
Level 1 B-BBEE contributor.

Kopano envisages a continuum that begins with the pursuit of opportunities, whilst
ultimately securing the participation of black business in the mainstream economy.

Kopano is currently invoived in a few strategic sectors of the economy including
resources and technology, communications and property through various subsidiary
companies.

Kopano prides itself in being the discerning business’ partnership of choice for a
number of reasons such as:

e Broad Based BEE: The union’s members, allies and associates ensures BBBEE
on a level unparalleled;

@ |mmune to political and personality leadership change: Kopano by virtue of
COSATU’s national standing will remain central to the country’s economic
success;

e Strong balance of cash and assets: Kopano's financial standing to date remains
stable and poised for future growth;

e Access to captive markets: 220 000 potential SMME businesses with an alliance
partner; and

e Kopanao further subscribes to the key economic and development imperatives
as determined by the millennium goals, the Polokwane resolutions and
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COSATU'’s key conference resolutions. Kopano seeks to establish and further
their involvement in this key growth sector.

Linontando Investments (“Linontando”)

The company was formed by women who are already successful entrepreneurs in
different sectors. It is a response to the government’s call for women to take up the
challenge of economic emancipation through actively participating in the growth of
the economy of the country. Linontando is a Level 3 B-BBEE contributor.

Linontando’s vision is to provide value adding engineering solutions to rolling stock
and rail related products through manufacturing, upgrade, maintenance and
refurbishments. Linontando would like to make a contribution to the sustainability of
rail transport as the preferred and efficient mode of transport.

Linontando’s services are packaged in order to add vaiue to our partners and
customers:

e Design and manufacturing of parts and equipment for motor coaches;
Rolling stock overhaul and upgrades;
¢ Signalling
Refurbishment on motor coaches and plain trailers general overhauls of motor
coaches and plain trailers;
Supplier of brake systems for carriage and freight stock of railway rolling stock;
Rail operations and management;
Rail maintenance and inspection technologies;
Quality control and management.

e o W »°

Makana Investment Corporation (Pty) Ltd (“MIC”)

In order to enable Makana Trust to meet its objectives it formed MIC as a diversified
commercial investment holding company in 1997.

MIC represents a worthy cause, provides a network of influential stakeholders, creates
value in its ventures, identifies talent in previously disadvantaged groups and creates
and maintains professional and focussed working relationships with all its
stakeholders.

Makana Trust supporis the ex-Political Prisoners Committee (EPPC), which has an
estimated 52,829 beneficiaries (3,364 former political prisoners and a further
estimated 49,465 of their dependants, of which 3,086 are registered on the EPPC
database). Approximately 40% of all ex-political prisoners are estimated to be disabied
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or chronically ill. Its activities include providing bursaries, funeral costs and caring for
the orphans of ex-political prisoners and their family members.

MIC is over 98% black owned and quaiifies as a broad based ownership scheme and is
a Level 1 B-BBEE contributor, which is the highest possible BBEEE accreditation,

MIC is an investment company with stake in various entities. Makana gets involved in
the management of a number of its subsidiaries. One such subsidiary is Sebenza
Forwarding and Shipping (Pty}) Ltd. Sebenza is 3 customs clearing and freight
forwarding entity. Sebenza is involved in managing and arranging logistics for big and
smail players in a number of entities. Within the rail industry, Sebenza has managed a
number of projects including:

¢ The movement of PRASA locomotives purchased from Spain;
e Movement and storage of TATA steel rail tracks

In all these projects MIC arranged the transportation, the customs clearing and the
whole logistics up to the point of delivery. They aiso financed the customs duty and
VAT in access of R100 million. Sebenza is managed by Xolani Sithole, who also serves
on the Endinamix board and as CFO of Makana. Through Sebenza, Makana has
expertise around logistics for local transport needs and international movement of
cargo and parts. Sebenza has global reach to over 300 locations and has been in
business for over 20 years.

Azon Rail (Pty) Ltd (The Azon Rail profile is attached as Annexure 1.2)

Azon Rail is a partnership of two African Women executives who, through their
working experience for the largest freight railway company in Africa, have a combined
industry experience of over 30 years in railway operations management.

Experience and expertise include:

e Rail operations
o Train service planning and execution
o Rail safety and risk management
o Crew management
© Rolling stock optimisation

Rail infrastructure management
People management

Supply chain optimisation

Business improvement and execution

Process re-engineering \‘e

18
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¢ Project management.

Azon Rail is a Level 4 B-BBEE certified company.
Lineta Investments

Masters in Economic Geography, Wits University 1998
Honours in Economic Geography, Wits University 1996
Bachelor of Physical Education, Wits University 1995

@

Lineta is owned by Mr Mpumelelo lulius Nobanda (ID No. 7106065849083). Julius was
born in Libode a small town in the Eastern Cape. He was educated in Ntlaza Junior
School and Chief Henry Boklein Senior School. He passed Standard 10 with distinction

in Biology.

His professional career started as research assistant at Wits University, Development
Economist and he is now a business pPerson. Mr Nobanda has a working experience
in excess of 14 years. The following roles are worth mentioning:

e Managing Director Lineta Investments also trading as Ntlaza Cement Worx.

¢ Former Executive Director and shareholder to Global Railway Africa (Pty) Ltd
(2007-2014). Responsible for Supplier Development and B-BBEE initiatives for
rail sector projects.

e Executive Director— MAN Ferrostaal Southern Africa, responsible for new
business in South and Southern Africa (2005-2007).

e Executive & Regional Manager — Eastern Cape Development Corporation,
responsible for project development and economic interventions for the
Eastern Cape (2002-2005).

Director — Department of Trade and Industry, responsible for LED initiatives.
Project Manager — SDI Program, responsible for the “Unpackaging of Mega
Projects” in SDIs and I1DZs.

* Non-Executive Board member of Singisi Forest Products, a subsidiary of
Hansmerensky Group.

© Lecturer and Junior Lecturer, Wits and Vista University Soweto Campus.

e Researcher for Ebert Stiftung Institute and Land and Agriculture Policy Centre
(LAPC).

¢ Recipient of a research grant from International Development Research Centre
(IDRC) of Canada, for a paper presented at the Trade and industrial Policy
Strategies (TIPS).

e Author of an unpublished paper on Informal Ciothing: The case of Down Town

Johanneshurg.
19 Q




o g

95 Grayston Drive,S5Sandton

BE
CIRIRC crrc sA Rolling Stock (Pty) Ltd

,Johannesburg ,5outh Africa,2196

Tel: 0100072318

Email:cnrsa2015@gmail.com

RG-313

e Author of a published paper on Manufacturing in Soweto: small-scale metal
workers (see Urban Forum, 1998, Vol. 9 No. 2, p. 241-252).

Mr Nobanda is also in possession of the following skills:

Project management

Business management
Leadership

NO WA W R

The following people were and are involved on the Project from each of the Endinamix

members:

Financial management and analytical skills

Legal analysis and management of contracts
Commercial analysis pertaining to contracts
Management of human capital

Company

individuals

Cadiz Corporate Solutions

Robbie Gonsalves
Sam Mokorosi

BC van Rooyen

Jaco Olivier

Vicky Lai

Charl Schmahl
Tshegofatso Sekgwele

Global Railway Africa

Rowlen von Gericke
Martin von Gericke
Johan von Gericke
Chris von Gericke
llza van Niekerk
Marius van Niekerk
Stan Whiting

Jamie Backhouse
Heinrich Pienaar
Johan Schutte
Nerosha Sewsunker
Eugene Nysschen
lain Kerr
Christophe Marina
Gerhard Bekker
Richard Bradfield

Azon Rail

Bahalwa Dludlu
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Kopano Ke Matia Eugene Robson
Prabir Badai
Stephen Ntithe

Riad Khan
Linontando Investments Tholakele Dlamini
Lindiwe Ngcobo
Nana Sabelo
Makana Investment Corporation Lulamile Xate

Xolani Sithole

John Nassel-Henderson
Peter-Paul Ngwenya
Lineta Investments Julius Nobanda

None of the parties retain time-sheets as their businesses do not bill by the hour.
However Cadiz has reconstructed an estimate of the hours spent by their personnel
alone on the project. Annexure 3.1 sets out these details. The project has been divided
into 7 stages by Cadiz (based on the significant time allocated to each of these stages)
as follows:

Tender documents
Briefing sessions
— Consortium discussions
— Tender preparation
~ Response to tender queries
—  TFR/TE negotiations
- Consortium negotiations

Cadiz {and all the other Endinamix parties) worked on a pure success basis.
Furthermore, Cadiz shares one third of its fees with The Beijing Axis (Cadiz’ joint
venture partner in China who interacted with the CNR team in Beijing and provided
translation services and assisted the Chinese understand how to do business in South
Africa). Cadiz and TBA (as well as all the other Endinamix parties) not only worked on
a success basis but if the CNR consortium was not successful then Cadiz and TBA {and
Global Rail) would have been liable for 10% of the expenses related to the BEE
consultants (Simanye), the Cadiz and TBA travel and accommodation costs, and legal
(ENS). Thus Cadiz and TBA stood to lose a few million Rand if the bid was not successful
(labour costs and out-of-pocket expenses). On a pure charge-out basis, the fee for
Cadiz (and TBA) alone would have been in the region of R6.8m. As this is a risk-based
success fee, the fee for Cadiz (and TBA) would have been in the region of R20.3m (on
a 3x basis) and R33.8m (on a 5x basis). If one extrapolates this it can be seen that the
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Initial Fee of R50m did not compensate Endinamix for allthe services rendered by their
members at the time the Initial Fee was paid. Recall that the project value is R10bn.
All the above applies to Global Rail as well except that the Global Rail fee would have
been substantially higher given that Globai Rail had many more employees on the
project (due to the technical requirements of the bid) and Global Rail also provided
their offices, secretaries, transport and food for a contingent that swelled up to 35
people at times. Finally it must be borne in mind that all the Endinamix parties were
contractually bound to work exclusively on the CNR bid even if the CNR Consortium
was not successful in Phase 1 and thus would not have been able to render their
services to any other bidders if CNR had not been successful in Phase 1.

The PMA Fee was and is in lieu of contributions made and to be made to the project.
The Initial Fee of R50m was to cover the sunk costs and sweat-equity of the Endinamix
members. In addition, the Initial Fee is taken into account each and every time a
payment is made to Endinamix i.e. the “Endinamix Fee Formula” is the “Endinamix
Total Fee minus the Initial Payment” (of RSOm). Furthermore as Endinamix was
entitled to the Initial Payment (and not Global Rail and Cadiz), the Endinamix fee is
calculated with reference to a margin of 5% whereas Global Rail and Cadiz have a
margin of 10% {refer to “Total Fee” in the PMA).

Evidence of the work that Cadiz completed can be found in 1497 files (1.87 GB)
available for KPMG to review at Cadiz offices (or these can be copied on a flash drive).

In summary however, Cadiz was involved (in line with their responsibilities as per the
Consortium Agreement) in the following aspects of Phase 1 and 2 of the tender for the

project:

1. Establishing the company {CRRCSARS)
a. MOl
b. Shareholders Agreement
c. Secretarial records
(all aspects of negotiating and finalising the establishment of the com pany)

2. Negotiating and finalising the following agreements:
a. BEE term sheet
“b. Establishment of Bogie Factory
¢. Consortium Agreement
d. Supply Agreement with TE

3. Financial i.e. the preparation, checking for accuracy of the following models and

schedules for the tender:
a. Contract price
. Q
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Tender annexure: Local Content
Tender annexure: Supplier Development
Analysing quotes from suppliers
Analysing warranties from suppliers
Hedging risks and policies (refer Annexure 3.1 for an example of the work
due on this by Endinamix (both English and Mandarin as provided by TBA))
Negotiating hedging contracts with Standard Bank and RMB
. Analysing project cash flows
Evaluating currency movements on contract price
BEE scorecard analysis
Biils of Material (units, price per unit, currency) etc.
TCO Model
. TCO Energy Model
Pricing Annexure for tender
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Cadiz was obviously just one party involved with the above activities. Global (a massive
team), Azon Rail (Babalwa Dludlu in particular), Kopano {Eugene Robson and Riad
Khan), Linontando (Tholakele Dlamini, Lindiwe Ngcobo and Nana Sabelo), Makana
(Lulamile Xate and Xolani Sithole) and Lineta (Julius Nobanda) spent many days, nights
and weekends working through these very complex documents (particularly on the
BEE, Local Content and Supplier Development aspects). It must be understood that
CNR had never manufactured locomotives for any South African entity and even
though they are the largest locomotive manufacturer in the world, very little of this
was done for clients outside China. The Endinamix team {(which included TBA)
therefore provided had to deal with all the technical, financial, taxation and legal
aspects of the project.

Rowlen von Gericke {“RvG”) of Global Rail {(who also worked on a pure success basis
and provided facilities, meals, accommodation and transport to the CNR delegation)
has analysed all his emails sent and received in relation to the project. In total, 3 169
emails were sent and received. 2 962 of these relate to the 232 Diesel Locomotives
(“DLocos”). Of these 864 were sent by RvG and 2 098 were received from the parties
detailed below. In addition, RvG has 648 soft copies of documents related to the
project. The emails and documents are obviously too voluminous to print but we invite
KPMG to either come inspect these email and documents or let us know how they
would like to view these. Obviously all the other members of Endinamix are able to
produce the same level of evidence of their participation in the rendering of services
in respect of the project during Phases 1 and 2.
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Subject heading No. of emails|
1064 Locomotives 251
599 Electrical Locomotives 207
465 Diesel Locomotives 1473
232 Electrical Locomotives 1238
3169
Total for 232 Diesel Locomotives 2962
Emails sent by RvG for 232 DLocos 864
Emails received by RvG for 232 Dlocos 2098
From the Global team 624
Robbie Gonsalves (Cadiz) 283
lohn Ferraz (ENS) 189
Quyang Jingping (CNR) 170
Sam Mokorosi (Cadiz) 131
Eugene Nysschen (Global counsel) 123
Transnet 70
Jeff Wang (CNR Dalian) 70
Lulamile Xate {Makana) 43
Meiling Wang (CNR) 44
Babalwa Dludlu {Azon Rail) 23
Ernie Lai King (ENS) 18
Others (Kopano, Linontado, suppliers,
BEE consultants etc.) 305
‘Total for Dlocos 2962
‘Tender documents 648

As a further important point it needs to be noted that Endinamix, Global Rail and Cadiz
{the “SA Shareholders”) have to second one person each to the project for a period
estimated at 3-4 years. To date this has been done on an ad-hoc basis (Babalwa Dludiu
was seconded to the Company for a few months) for the following reasons:

The Company (who is consuiting with their legal advisors and BEE consultants)
is not sure whether the secondees should be employed by the SA Shareholders
or the Company (there are labour laws and BEE scorecard issues to consider);

The Company would like Babalwa Dludlu to. be seconded by Endinamix but
require her to give up all her Azon Rail clients;

The Company requires that the secondees are Black Women, under the age of
35, speak English and Mandarin and be proficient in the Microsoft suite of

products; and
. 4
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The project has been delayed and thus the secondees are only being required
now {although they will still be employed on the project for the next 3-4 years
or so).

The minutes of the board meeting (which was attached to the email in Annexure 2.6)
supports the issues of the secondments as mentioned above (refer Annexure 3.2)

Lastly it must be pointed out that the SA Shareholders do not intend to “double dip”.
As CNR (now CRRC) China controls the Cornpany and the SA Shareholders have no real
visibility on where the profits (if any) will be earned in the CRRC group (it could be in
Dalian, CRRC and it could be in PRC, Hong Kong or elsewhere), the PMA Fee ensures
that the SA Shareholders will be compensated for their services. it is not unhes rd of
for farge Chinese SOE’s to provide products and services for a loss in order to obtain
entry into a market and to create jobs in China. We have little visibility on this.
However the SA Shareholders have made it clear (refer 5.2 of the PMA) that should
the Company be in a position to declare dividends, the SA Shareholders wili only be
entitled to dividends to the extent that these exceed the PMA Fees i.e. the dividends
will only be received by the SA Shareholders if the margin is in excess of 5% in the case
of Endinamix fee and 10% in the case of Global Rail and Cadiz.

We trust that the above evidence provides the rationale and commerciality of the PMA that
you requested and that any concerns that you may have had have been adequately
addressed. Once again we invite you to come and review Global Rail’s and Cadiz’ electronic
records to obtain an appreciation of the extent of the services that were rendered by
Endinamix through their members and advisors in respect of the PMA. Should you have any
queries please do not hesitate to contact us.

A
V N

Lulamile Xate

Director
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Rowlen von Gericke

Director
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RobbiL Gonsalves

Director
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Robbie Gonsalves

From: Von Eckardstein, Fred <fred voneckardstein@kpmg.co.za>

Sent: Friday, 27 October 2017 10:44

To: DLOCO?%Jeff Wang; 77(277?); daisy; liyongzhikuaiji@® 163.com; Robbie Gonsalves
Cc: Morris, Neil

Subject: Termination of Services Agreement-CRRC SA Rolling Stock Proprietary Limited
Dear All,

Please find our Termination of Services Agreement attached.

Regards

Fred von Eckardstein

Partner _
Sector Head-Construction, Industrial & Automotive Markets

KPMG Inc.

35 Empire Road
Parktown

2193

South Africa

M: +27 (0)83 297 8921
E: fred.voneckardstein@komgq.co.za

Website

South Africa Blog
Linkedin

Twitter

Facebook page
YouTube channel

KPMG in South Africa is 2 B-BBEE Level 2 Empowered Supplier

The information in this e-mail is confidential and may be legally privileged. It is intended solely for the addressee.
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AFFIDAVIT IN TERMS OF SECTION 34 OF THE PREVENTION AND COMBATTING

OF CORRUPT ACTIVITIES ACT 12 OF 2004 (AS AMENDED)

I, the undersigned,

LULAMILE XATE

do hereby make oath and say that:

1. | am an adult businessman of full legal capacity with the following contact
particulars:
1.1. Contact address: 110 Ben Avenue; High Cape 2; Vredehoek: Cape Town
1.2. Telephone number: 021 5106912
1.3. Cellular number: 082 992 0881
1.4. Email address: Lulamile@xatell.co.za
1.5. Business/employment address: 14 Dorselshire Street; Paarden Island
1.6. Business telephone number;: 021 510 6912
1.7. Business emazil address: Lulamile@xatell.co.za

The facts herein stated are within my personal knowledge and belief unless the

contrary is stated or can be implied from the context and are to the best of my
knowledge and belief both true and correct.
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3. | am a non-executive director of CRRC SA Rolling Stock (Pty) Ltd (formerly CNR
Rolling Stock South Africa (Pty} Ltd) (hereinafter referred to as “CRRC SA").

4, i am also a director of Endinamix {Pty) Ltd (hereinafter referred to as “Endinamix”),
which company is a minority shareholder in CRRC SA.

5. | am deposing to this affidavit in my capacity as a director of CRRC SA and
Endinamix, such directorship constituting a position of authority as contemplated
in section 34 of the Prevention and Combatting of Corrupt Activities Act 12 of 2004
(as amended) (hereinafter referred to as “the Act”), with a view to reporting or
causing to report suspicion that other persons have committed various offenses as

contemplated in the Act.

6. On 10 Cctober 2017 1 became aware of the fact that KPMG, the then auditors of
CRRC 8A, notified the directors of the board of directors of CRRC SA nominated
by CRCC (all of whom are Chinese nationals), namely Wang Gang, Yu Tzo, Xhao
Gang and Yu Feng, of a reportable irregularity in terms of the Auditing Profession
Act 26 of 2005 relating to the relocation of a locomotive factory from Pretoria to
Durban on the basis that CRRC SA significantly misrepresented the costs of such
relocation to Transnet and furthermore that a so-called Business Development
Services Agreement was concluded with 2 company known as Business
Expansion Structured Products (Pty) Ltd with registration number 2009/020420/07

» (hereinafter referred to as “BEX") and BEX was consequently paid what appeared
to be an exorbitant amount for dubious services rendered.

7. | attach a copy of the document which came to my knowledge, as weil as the
knowledge of the other South African non-executive directors of CRRC SA, namely
Robbie Gonsalves and Rowlen von Gericke hereto marked “X1".

8.  The annexures referred to in the letter dated 4 September 2017 by Hogan Lovelis
Attorneys (forming part of annexures "X1") came to my knowledge and attention
on 2 November 2017 and are annexed marked “X2".

(78-0974-0001-0089
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0. The names and contact details of persons we suspect being involved are partially
determinable from the annexed documentation of BEX and CRRC SA. In addition
we suspect persons either in the employ of, or contracted (or otherwise connected)
to Transnet to possibly be involved in transgressions. We do not have more detail

in this regard at our disposal.
10. The offence commenced in 2015 and is ongoing.

11. I have no information about the standard of living of the persons possibly involved.

12. The names and contact details of possible witnesses {o the alleged offence/s are

4 not known to me.
13. lwould prefer acknowledgement of receipt by way of emalil.
Kempton Pakic , |
90)7/ 1 \ X9 LULAMILE XATE
16 Al
o

With the refevant provisions of annexure A of the Ruies governing the Administration of
an Oath or Affirmation no. R. 1258 of 21 July 1972 (as amended) having been duly
complied with, the deponent herein has acknowledged that he understands the contents
of this declaration, has no objection to taking the prescribed cath and considers the
prescribed oath to be binding on his conscience and that he has uttered the_words *So

help me, God.”
v & Ze/

n782-0974-0001-0090
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AFFIDAVIT IN TERMS QF SECTION 34 OF THE PREVENTION AND COMBATTING
OF CORRUPT ACTIVITIES ACT 12 OF 2004 (AS AMENDED)

|, the undersigned,

ROBERTO GONSALVES

do hereby make oath and say that:

-
e

’ 1. | am an adult businessman of full legal capacity with the following contact

particulars:

1.1. Contact address: 14 Anemone Street, Welgedacht, 7530
1.2. Telephone number; 021 657 8476

1.3. Cellular number: 082 452 7275

1.4. Email address: gonzie@yebo.co.za

1.5. Business/employment address: 4™ Floor The Terraces, 25 Protea Road,
o Claremont, 7708

1.6. Business telephone number: 021 657 8476
1.7. Business email address: Robbie.Gonsalves@cadiz.co.za

2. The facts herein stated are within my personal knowledge and belief unless the
contrary is stated or can be impiied from the context and are to the best of my
knowledge and belief both true and correct.

g
o

V79-0Q74-N001 .NNGS



RG-328

Page 2

3. 1am a non-executive director of CRRC SA Rolling Stock (Pty) Ltd (formerly CNR
Rolling Stock South Africa (Pty) Ltd) (hereinafter referred to as “CRRC SA").

4.  lam also a director of Endinamix (Pty) Ltd (hereinafter referred to as “Endinamix”),
which company is a minority shareholder in CRRC SA.

5. | am also a director of Cadiz Corporate Solutions (Pty) Ltd (hereinafter referred fo
as “Cadiz"), which company is also a minority shareholder in CRRC SA.

6. | am deposing to this affidavit in my capacity as a director of CRRC SA, Endinamix

and Cadiz, such directorships constituting a position of authority as contemplated

/ in section 34 of the Prevention and Combatting of Corrupt Activities Act 12 of 2004
(as amended) (herelnafter referred to as “the Act’), with a view to reporting or

causing fo report suspicion that other persons have committed various offenses as

contemplated in the Act.

7. I have read the affidavit deposed to Lulamile Xate and confirm the correctness

thereof insofar as it pertains to me.

Kg.._?\,h Vark
29 Nw 213 @QJ—
L2 TS L - y

ROBERTO GONSALVES

With the relevant provisions of annexure A of the Rules governing the Administration of
an Oath or Affirmation no. R. 1258 of 21 July 1972 (as amended) having been duly
complied with, the deponent herein has acknowledged that he understands the contents
of this declaration, has no objection to taking the prescribed oath and considers the

N79-0974-0001-0083
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prescribed oath to be binding on his conscience and that he has Utféred-the words “So
help me, God.” '—

/ -
COMMISSIONER OF OATHS

Full names: éfﬂtf (/é"k'é/ﬂf»w/
Designation: . é/
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Robbie Gonsalves

From: Robbie Gonsalves

Sent: Wedrnesday, 26 Septernber 2018 09:51
To: Nadia Pietersen

Cc: ‘Rowlen von Gericke'; Lulamile Xate
Subject: RE: CRRCSARS

Hi Nadia

[ will confirm the date and time asap. You need not return my call — 1 just wanted to check that the email had been
received.

We had a board meeting yesterday and were a little surprised when the signed audited AFS's were presented for
2017 as we have not had a board meeting since Dec last year. As far as | can recail even the Dec 2015 were not yet
approved. We heed to understand how the BEX payment has been treated and how we deal with the RI's. We

explained this ali to Jeff and his team yesterday.

Regards

From: Nadia Pietersen [mailto:nadia@jtheron.co.za)
Sent: 26 September 2018 09:27 AM

To: Robbie Gonsalves

Cc: 'Rowlen von Gericke’; 'Allen Lee"; Lulamile Xate
Subject: RE: CRRCSARS

Good day Robbie.

Thank you for the mail and the introduction.
it will be great to meet you and discuss a few things.

Next week Wednesday or Thursday will work for me.
What about Wednesday, the 3" of October 2018, at 10:00 here at my offices?

Our address is 36 Bompas Road, Dunkeld.
Is there something specific you want me to prepare for the meeting?

| also did get a message this morning to give you a call.
Let me know if | should call you back.

If you every struggle to get hold of me on the office line, my cell phone number is 084 453 1816.

Regards
Nadia Pietersen
CA (SA)

J Theron & Piétersen Incorporated
Work No 1011 325 2104
Fax No 10113410180
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27 September 2018 Advancing the Rall Industry

The board of directars

¢/o Mr Gang [ieff) Wang

CRRC SA Rolling Stack (Pty) Ltd (“CNR")
3" Floor

95 Grayston Drive

Sandton

Via e-mail: luckwg@163.com

Dear Sirs

RE: CONCERNS AROUND GOVERNANCE [SSUES AT CRRCSARS

1. At the beginning | would like to state that this letter is written on behalf of alf the directors
of Endinamix. | also refer to the meeting between the Endinamix board and CNR at your
offices on 24 September 2018 at 11HOD,

2. By way of background late in 2017 Kopano Ke Matla investment Company {Pty) Ltd wrote
numerous letters to the Chairman of Endinamix in which Kopano requested a meeting
between CNR and Endinamix to deal with;

a, The way CNR was abusing the BEE credentials of Endinamix;

b. The lack of accountability and openness when it comes to monetary issues;

¢. The exclusion of Endinamix in meetings with Transnet;

d. The absence of any participation in the supply value chain and management of the
manufacturing facility; and

€. Monies aliegedly paid to a Company called BEX,

3. Through our Chairman, which was extremely disappointing and condescending, your
response was a plain “NO MEETING WIiLL TAKE PLACE WITH YOU, HAVE NO RIGHT TO CALL A
MEETING WITH CNR".

4. We agreed at the meeting of the 25 September 2018 that we shall put our reservations with
you in writing and you shall respond to them with 21 days of receiving them and by
responding we do not mean a mere formality but a “substantive” response that shows
commitment on your side to resolve the above issues and the following demands:,

3. CNR make available immediately a fist of all supply opportunities, employment and
other opportunities In our Joint Venture. Endinamix will identify amongst its
shareholders who can add value at what level and such discussions shall
immediately start ence Endinamix responds to you.

b. We as Endinamix we regard the payment of R67 181 494 {including VAT) to BEX as a
bribe to induce the award of this tender. This is a breach of your fiduciary duties as

END!NAM_E)HM‘H iR Birectors: 1 Xate {Chairman), B Diudly, , R Gonsalves, R von Gericke, L Ngcobo, M) Nobanda, X Sithale, S Nthite
1:"5&30?"&' R, Spartan, Kempton Park, Reg. no, 2012/161941/07
JoRannesburg

T: 427 862 625262
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Advancing the Rall Indusfry

Directors of CNR. We therefore demand that CNR take the following minimum
measures to reverse and correct this situation:
i. You report this matter in terms of the Prevention and Combating of Corrupt
Activities Act 12 of 2004 (PCCA Act), )
il. You report this matter to the SAPS (HAWKS) as having been the subject of
extortion by BEX.
Il You report the behaviour of BEX in terms of the Financial Inteliigence Centre
Act 38 of 2001 (FICA).
iv. Any other measures necessary to recover the monies that you paid to BEX.
5. Our position as Endinamix is simply that unless CNR demonstrates a willingness to correct
the BEX matter and all the other issues raised above by the Endinamix directors we are hot
willing to sign and confirm any BEE credentials of the Joint Venture as we will be complicit in
the very things we are complaining about and we will demand the resignation of the
£ndinamix Board Member who sits on your board as that amounts to a conflict of interest.

Yours faithfully

VoS —

Stephen Nthite

Director
ENDINANIDE: f?'m it Direttors:L Xate {Chairman), B Diudliy, , & Gonsalves, R von Gericke, L Ngeobo, M) Nobandz, X Sithole, § Nthite
16 sggnﬁmd. Spartan, Kempton Park, Reg. no. 2012/161942/07
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J THERON

& Pietersen Inc.
CHARTERED ACCQUNTANTS

No. 36 Bompas Road
Dunkeld, 2196

P.O. Box 84689
Greenside

2034

Tel, 01123252104
Fax: 0113410180
Email- info.jhb@{theron.co.zd
Practice no.: 901229

08 October 2018

The Board

CRRC SA Rolling Stock {Pty) Ltd
95 Grayston Drive

Sandton

South Africa

2196

RE: OFFICIAL RETRACTION OF THE DECEMBER 2015, DECEMBER 2016 AND DECEMBER 2017
AUDITED ANNUAL FINANCIAL STATEMENTS

We, as the Registered Auditors of CRRC SA Rolling Stock (Pty) Ltd (Registration Number
2014/016892/07) would hereby inform the board of our immediate retraction of the audited

financial statements for the following year ends:

*  For the period ending December 2015
e For the period ending December 2016
¢ For the period ending December 2017

The above retraction comes as a result of information that came to our attention after the
finalisation of the above mentioned audit reports, which could potentially have an effect on the
audit opinion issued in these financial statements.

Further to the above, we hereby also notify you that we will need to reopen the December 2015

audit in order to perform further audit procedures on specific line items in the accounting records.

We will commence further investigations on the 30" of October 2018.

Should you have any questions, please feel free to contact me.

Regards

Lg?ex%er
Nadia Pietersen
Chartered Accountant {SA)

Directors ‘
Jacques Theron CA(SA) and Nadia Pietersen CA(SA)
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Robbie Gonsalves

(===,

From: Robbie Gonsalves

Sent: Monday, 15 October 2018 12:42

To: Nadia Pietersen

Subject: RE: RI - Transaction Lacking commercial substance
Dear Nadia

Regarding BEX, we (the directors representing the minority directors ie Lulamile Xate ( Endinamix), Rowlen von
Gericke (Global) and Robbie Gonsalves (Cadiz)) were dissenting directors when the board voted on the BEX contract
ie we did not support the contract and do not support that the payment made to BEX was a bona-fide paymaent
for services rendered to CRRCSARS. For this reason we wanted to know how this payment was going ¢ be disclosed
in the Dec 2015 AFS’s. We have, as yet, not received a response from CRRCSARS on the 27/9 letter.

Regards

From: Nadia Pietersen {mailto:nadia@jtheron.co.za]
sent: 15 October 2018 12:33 PV

To: Robbie Gonsalves

Subject: Ri - Transaction Lacking commercial substance

Hi Robbie.

! hope you had a great weekend.
Just to keep you updated, | read through your response to KPMG regarding the project management fees.

Itis all pretty clear, and ! understand your reasoning.

Did you prepare a similar document based of the transaction lacking commercial substance, i.e. the BEX transaction?
| did receive the letter addressed to the board dated 27/09/2018.
Have you received any feedback regarding that?

Regards
Nadia Pietersen
ZA (SA)

J Theron & Pietersen Incorporated
Work No ;0113252104
Fax No : 011 341 G180

[
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Independent Auditor's Report

To the shareholder of CRRC SA Rolling Stock (Pty) Ltd

Oplnion

We have audited the annual financial statements of CRRC SA Rolling Stock (Pty) Ltd set out on pages 7 to 15, which comprise the
staternent of financial posilion as at 31 December 2018, and the statement of comprehensive income, statement of changes In equity and
slatement of cash flows for the year then ended, and notes to the annual financial stalements, including a summaiy of significant accounting

policies.

I pur opinion, the annual financlal statements present fairly, in ail material respects, the financial position of CRRC SA Rolling Stock (Pty)
Lid as at 31 December 2018, and its financial performance and cash flows for the year then ended In accordance with Iniernational
Financial Reporting Standard for Small and Medium-stzed Enfities and the requirements of the Companies Act 71 of 2008.

Basis for opinion

We conducted aur audit in accordance with International Standards on Auditing. Our responsibilities under those standards ara further
described in the Auditor's Responsibilities for the Audit of the annual financlal statements section of our report. We are independent of the
company in accordance with the Independent Regulatory Board for Auditors Code of Professlonal Cenduct for Registered Auditors {IRBA
Code) and other independence requirements applicable to performing audits of annual financiat statements in South Africa. We have
fulfilled our other ethical responsibilities in accordance with the IRBA Code &nd in accordance with other ethical requirements applicable to
performing audiis in South Africa. The IRBA Code is consistent with the International Ethics Standards Board for Accountants Code of
Ethics for Professional Accountants (Parts A and B). We believe that the audit evidence we have obtained is sufiicient and appropriate to

provide a basis Tor our opinion.
Emphasis of matter
We draw attention to the following circumstance.

A reportable irregularily has been submitled to the regulatory board by the predecessor auditor {KPMG Ini¢} in terms of the defination of a
reporiable irregularity in section 1 of the Auditing Professions Act of 2005, and the procedures as outiined in section 45. The cutcome of the

matter is still 1o be resolved.

Particulars of the reportable imegularity are:

1. Agcording to the information received, the proposal by CNR Raelling Stack South Africa (Ply) Ltd {o Transnet SOC Ltd for the
"Analysis of cost increase for locomotive delivery and locomotive factory focation from Pretoria, Gauten to Durban, Kwazuiu Natal
in terms of Manufacturing facility relocation for Class 46D Locomotives Supply Project” significantly misrepresented the cost to
Transnet. Transnet issued a variation order on 23 July 2015 accepling the proposal,

2. CNR entered into & Business Development Services Agreement with Busingss Expansion Structured Praducts (Pty) Ltd
(registration no. 2009/020420/07)("BEX") on 25 April 2015 relating to the proposal mentioned In 1. above and made payments to
BEX which appear to lack sound commercial substance and purpose.

Cur firm has engaged in undertaking further investigation of the matter and have since been fimited to perform the duties due to lack of
access to requested information,

Our opinion is not modified in respect of this maiter.

Other information

The directors are responsible for the ather Information. The other information comprises the Direclors' Report as required by the Companies
Act 71 of 2008, which we obtained prior to the date of this report. Other information does netinclude the annual financial statements and our
-auditor's report thereon.

Cur opinion on the annual financial statements dogs not cover the other information and we do riot express an audit opinion or any form of
assurance conclusion thereon.

In connection with our audit of the annual financial staternents, our responsibillty is to read the other information and, in doing so, consider
whethar the other Information Is materially inconsistent with the annual financial statements or our knowledge obtained in the audit, or
otherwise appears to be materially misstated, If, hased on the work we have performed, we conclude that there Is & material misstaternent
of {his other information, we are required to report that fact, We have nothing to report in this regard. ‘



