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STATEMENT
I, the undersigned, .
ROBERTO GONSALVES
do hereby state that:
1. i am a Chartered Accountant and the Managing Director of Mergence Corporate

Solutions (Pty) Ltd (previously known as Cadiz Corporate Solutions {Pty) Ltd) (“Cadiz”).
I was employed in the Cadiz group since November 1998 (now Mergence since January

2019). Prior to that | was a partner at PricewaterhouseCoopers.

2. | have been requested by the Commission to submit a statement in relation to Business
Expansion Structured Products (Pty) Limited (registration number 2009/028420/07) and
BEX Structured Products (Pty) Ltd” {registration number 2000/028999/07) (referred to

interchangeably as “BEX” in this statement).

3.  The facts contained in this statement are both true and correct, and within my personat
knowledge, unless the context provides otherwise. Where facts were provided by third
parties, they are presented in the belief that they are true and correct and, in my

considered opinion, | have no reason to believe otherwise.

INTRODUCTION

4.  During July 2012, Transnet (SOC} Limited (“Transnet”) issued open tenders for the

acquisition of 598 electric locomotives and 465 diesel locomotives, totalling 1064

Y

locomotives, to support its aged locomotive fleet.
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Cadiz formed part of a consortium that submitted a bid for the tender to supply the 1064
locomotives to Transnet. The consortium was led by CRRC SA Rolling Stock (Pty)
Limited (“CRRC SA”) {the “Company”), formerly known as CNR Rolling Stock South

Africa (Pty) Limited ("CNRRSSA”"). | am a non-executive director of this company.

At the outset | would like to explain the structure of CNRRSSA, as, in various sections
of this statement, | refer inter alia to the majority and minority shareholders and executive

directors and minority non-executive directors of this Company.

The directors of the CRRC SA are as follows:

7.1.  Gang Wang (Jeff Wang) (executive)

7.2. Tao Yu (Tony Yu) (executive)

7.3. Feng Yu (non-executive)

7.4. Gang Zhao (non-executive)

7.5.  Lulamile Lincoln Xate (minority non-executive director)

7.6. Rowlen Ethelbert Von Gericke (minarity non-executive director)
7.7.  Roberto Gonsalves (myself) (minority non-executive director)
The shareholding in CRRC SA is structured as foliows:

8.1.  China North Rail Corporation (CNR) — 66%, represented by the persons referred

to in par 7.1 to 7.4 above;
8.2.  Endinamix (Pty) Ltd - 30%, represented by Lulamile Xate (minority shareholder)

8.3. Global Railway Africa (Pty) Ltd - 2%, represented by Rowlen von Gericke

(minority shareholder) \/(



10.

11.

12

13.

8.4.

9.1.

9.2.

8.3.

9.4.

9.5.

9.6.

9.7.

Cadiz - 2%, represented by me {minority shareholder).

. The shareholding in Endinamix is structured as follows:

Linontando (Pty) Limited (20%)

Kopano Ke Matla (Pty) Limited (20%)

Makana Investment Corporation {Pty) Limited (20%)

Azon Rail (Pty) Limited (13.33%)

Lineta Investments CC (MJ Nobanda) (6.67%)

Global Railway Africa (Pty) Ltd (10%)

Cadiz (10%).
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I wish to point out that the day to day operations and business of the Company are run

by the first two directors, namely Gang Wang (CEQ) and Tao Yu (CFO). The directors

representing the minority shareholders were all minority non-executive directors of

CRRC SA, and as such not involved in the operations and day do day business, except

for attending Board meetings.

On 9 August 2012, CNRRSSA informed Transnet that they would tender for the supply

of both electric and diesel locomotives to Transnet.

On 30 April 2013 CNRRSSA submitted their tender to Transnet.

During the tender evaluation process Transnet decided to split the award of the 465

diesel locomotives on a 50/50 basis and awarded the supply of 233 iocomotives to

Bombardier and 232 focomotives to our consortium, CNRRSSA.
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14. On 17 March 2014, CNRRSSA entered into a Locomotive Supply Agreement with

Transnet for the manufacturing of 232 Class 45D electric locomotives. See Annexure

RG1.

PROPOSED “RELOCATION” TO DURBAN

15. The Locomotive Supply Agreement stipulated that the “Contractor Facility” for
CNRRSSA to manufacture/assemble the locomotives at any one of two Transnet Freight
Rail (TFR}) locomotive manufacturing facilities, namely in Koedoespoort Pretaria or Bay-
Head in Durban. However, in line with the tender, CNRRSSA had already based its

costing on the assembly of the locomotives at Koedoespoort.

16. During March 2014 Transnet requested CNRRSSA to provide them with a proposed
costing of the impact of manufacturing/assembling the locomotives at the Bay-Head
facility in Durban instead of the Koedoespoort facility in Pretoria, and the Amended and
Restated Locomotive Supply Agreement referred to Bay-Head as the “Contractor
Facility”. It is to be noted that at this point CNRRSSA had not as yet physically started

operating in Koedoespoort. See Annexures RG2 and RG3.

17.  On 11 March 2014 CNRRSSA responded to Transnet and provided the costing of the
impact to manufacturing/assembling the locomotives at the Bay-Head plant in Durban.
The total cost of locating to Durban came to an amount of R9 755 600.00. Refer

Annexure RG3.

18. The calculation of the extra costs related to the “relocation” from Koedoespoort to Bay-
Head was performed by us as the consortium members (CNR, Endinamix, Global and
Cadiz) and we took the costs like transportation, flights, office and accommodation, etc.,
into consideration The revised costs also took into consideration the savings that would

arise, i.e. importing to Durban and not Pretoria meant less transport costs.
.
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AGREEMENT WITH BEX

19. On 23 April 2015 CNRRSSA appointed an entity styled Business Expansion Structured

20.

21.

22,

Products (Pty) Limited (registration number 2009/028420/07) (“BEX”) to act as an

intermediary for purposes of negotiating a contract with Transnet for the claim of the

costs of “relocating” CNRRSSA’s locomotive manufacturing /assembly to the Durban

facifity.

The appointment of BEX was made despite us as the minority non-executive CRRC

directors expressing our serious reservations and offering considerable opposition to the

appointment of BEX on the basis that we, the minority non-executive CRRC directors,

had not been consulted on this before. The potential BEX fee was outrageous, there was

no indication that a tender process had been followed and there was no clear rationale

as to why the Company was entitled to a relocation claim.

However, the directors nominated by CNR/CRRC who control the board, nevertheless

proceeded to vote in favour of such appointment of BEX. See Annexure RG4.

The background to the appointment of BEX can be summarised as follows:

221.

The appointment process commenced on 8 April 2015 when a draft BEX
agreement dated 8 March 2015 (“Draft Business Development Services
Agreement”) was received by the minority non-executive CRRC directors by e-
mail from CNRRSSA in which BEX suggested the following in paragraph 7.2:
“The Company agrees that BEX will be entitled for an agency commission
equivalent to the difference between the price excluding VAT awarded to the
Company by TFR and the price benchmark of R280 million excluding VAT, For

example if the price awarded is R650 million, then BEX will be entitled fo an

o

agency commission of R370 million.” See Annexure RG5.
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22.2. On 8 April 2015 a partially signed written round robin resolution (signed by the
CRRC directors but not the minority non-executive CRRC directors) was
circulated by CNRRSSA. We as the minority non-executive CRRC directors were
requested to sign the resolution “...in order fo enter into the Agency Agreement
in refation to the relocation of the manufacturing facifity ....... ” See Annexure

RG6.

22.3. It was assumed at the time that the reference to an “Agency Agreement” in the
resolution was in fact intended to be a reference to the proposed Draft Business
Development Services Agreement to be concluded with “BEX Structured
Products (Pty) Ltd” (registration number 2000/028999/07). As indicated above,
the resolution received by e-mail had already been signed by all the CRRC

directors.

22.4. At the Board meeting of 10 April 2015, the minority non-executive CRRC
directors objected strongly to the company entering into an agreement with BEX
and requested that their dissent be expressly noted and minuted. The reasons
cited by the minority non-executive CRRC directors included the fact that the
minority non-executive CRRC directors had not been consulted on this before,
the potential BEX fee was outrageous, there was no indication that a tender
process had been followed and there was no clear rationale as to why the

Company was entitled to a relocation claim. See Annexure RG7.

22.5. Notwithstanding the objections of the minority non-executive CRCC directors,
CNRRSSA nevertheless proceeded to sign the agreement with BEX (note that
the agreement was signed with BEX as opposed to BEX Structured Products
(Pty) Ltd, the entity named in the Draft Business Development Services

Agreement) on 23 April 2015. See Annexure RGS.



23.

24,

25.

26.

27.
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It subsequently came to our attention as the minority non-executive CRRC directors that
BEX is an Exempted Micro Enterprise based on the BEE Verification Certificate issued

to it on 30 April 2015 and that the company had never traded before that. See Annexure

RGY.

Furthermore, it was noted that the sole director of BEX, Mark Shaw, was only appointed

on 15 April 2015. See Annexure RG10.

It also become clear from the Draft Business Services Agreement that CNRRSSA and
BEX “benchmarked” the cost to CNRRSSA of locating its business activities at the Bay-
Head depot in Durban at R280 million. Although it is not clear when and how these
calculations were arrived at (i.e. the R280 million benchmark), a document reflecting
how the “Estimated Cost Increase” amounting to R287 028 121 was calculated was
received via e-mail on 21 April 2015. See Annexure RG11. (Note that the minority non-
executive CRRC directors received several documents from Hogan Lowvells on 2
November 2017 that purportedly supported the R280m calculation. These documents
were attached to a letter from Hogan Lovells dated 4 September 2017 and addressed to
KPMG in response to a Reportable Irregularity reported by KPMG to the Independent
Regularity Board of Auditors ("IRBA”) in respect of the BEX matter (refer to paragraph

42 below)).

The BEX proposal and costings were subsequently represented by CNRRSSA to
Transnet which culminated in CNRRSSA concluding an agreement with Transnet in
terms of which Transnet agreed to bear the cost of relocation and establishment by
CNRRSSA of its business at the Bay-Head depot in an amount of R719 090 548, less a
10% discount, amounting to RG647 181 494 (which is close to the above menticned

R650m). See Annexure RG12.

It appears, based on an invoice from BEX dated 7 September 2015, that the CNRRSSA
benchmark was somehow increased from R280 million recorded in the signed Business

Service Agreement dated 23 April 2015 to an amount of R580 million, although this was

7
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29.

30.
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never presented to us during the board meeting of CNRRSSA. Consequently BEX
earned a fee of R67 181 494, excluding VAT. See Annexure RG13.

It was not clear to us as the minority non-executive CRRC directors why, having
negotiated the terms of an agreement with Transnet as extensive and complex as the
Locomotive Supply Agreement, and despite having access to considerable rail rolling
stock experience within its shareholder base, CNRRSSA nevertheless felt it necessary
to appoint an intermediary such as BEX which appears to have been a newly formed
company with no trading history and litle or no background in the assembly,
manufacture, maintenance or operation of locomotives or any other experience in the
rail industry, to negotiate a second (directly related) agreement (which we subsequently
noted was referred to as a “Variation Order”) with Transnet and furthermore to do so on

such significantly generous terms to BEX. See Annexure RG14.

Although the Variation Order may be financially beneficial for CNRRSSA it remains
unclear to the minority non-executive CRRC directors how or why such agreement was
concluded, given that the Locomotive Supply Agreement envisages and provides for
CNRRSSA to establish its operations at the Bay-Head depot and for the supply of
locomotives to take place at Bay-Head on a fixed price basis which already included the
amount of R9 755 600 (total for all 232 locomotives) for the envisaged relocation from
Koedoespaort in Pretoria (as already anticipated when the tender was submitted) to

Durban (as instructed by Transnet during the latter stages of the tender negotiations).

In addition, the Locomotive Supply Agreement also already makes separate provision
for the supply of spares, tools and test equipment by CNRRSSA to Transnet in relation

to an agreed Master Spares List and a Master Tools and Test Equipment List and based



31.

32.

33.

34.
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on prices and values to be agreed by the parties so the Variation Order cannot be meant

to cover the costs related to spares, tools or test equipment.

The minority non-executive CRRC directors and minority shareholders of CNRRSSA
regarded the Variation Order and the appointment of BEX as perplexing. Furthermore,
the appointment of BEX was not undertaken in accordance with the terms of the
Memorandum of Incorporation of CNRRSSA which provides (in clause 4.1.3.27) that
CNRRSSA may not conclude a contract that is outside of the ordinary course of the
“Business” of CNRRSSA without inter alia the consent in writing of shareholders holding
70% of the voting rights that are exercisable by shareholders. See Annexure RG15. As
no such consent was sought or obtained, the minority shareholders (having a 34%
shareholding) are of the view that the appointment of BEX was concluded by CNRRSSA

without the requisite authority.

The minority shareholders wrote to the board of directors of CNRRSSA and to CRRC on
8 June 2016, highlighting all the issues above. The letter expressed great concern that
the CRRC directors had not responded to any of the previous correspondence from the
minority non-executive CRRC directors requesting explanations for the above issues.

See Annexure RG16.

The minority shareholders and minority non-executive CRRC directors informed the
Company that they considered the issues raised by them to be important and would be

scheduling a meeting with Transnet to discuss the matter.

On 16 August 2016 Von Gericke (Global), Whiting (Global), Xate (Endinamix) and myself
(Cadiz) met with Siyabonga Gama, the Group Chief Executive Officer of Transnet, Garry
Pita, Group Chief Financial Officer of Transnet and Ndiphiwe Silinga Group Legal and
Compliance Officer of Transnet to discuss the above issues. It is important to note that
at this stage the minority non-executive CRRC directors had not had sight of the

Variation Order (as this was only seen later when received from Hogan Lovells) which



35.

36.

37.

38.

39.

40.
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had been signed by Gama on 23 July 2015. At the conclusion of the meeting with
Transnet, the minority non-executive CRRC directors were requested to provide

Transnet with copies of all documents they had related to the BEX matter.

On 13 September 2016 Xate and | met with Silinga to hand over copies of the requested

documents. The same documents were aiso emailed to Silinga on the same day. See

Annexure RG17.

On 12 October 2016 Silinga called and informed me that Transnet Engineering (“TE”)
was conducting two audits to find out (i) why CNRRRSSA had not paid TE a portion of
the R647m that the company had received from TFR, as TE was a sub-contractor to

CNRRSSA; and (ii) how the R647m was arrived at as certain amounts seem to have

been duplicated.

On 8 December 2016 Silinga informed the minority non-executive CRRC directors that
Transnet had appointed Harold Jacobs of Werksmans to investigate the BEX matter and

would be contacting us for interviews.

On 14 December 2016 the minority non-executive CRRC directors met with Werksmans

and shared all the information they had on the BEX matter.

On 31 January 2017 Werksmans emailed the minority non-executive CRRC directors
and Transnet letting them know that the investigations were ongoing. The minority non-
executive CRRC directors followed up a few times with Transnet and Werksmans to find

out what the status of the investigations were and offered to assist where they could.

On 2 March 2017, Silinga wrote to the minority non-executive CRRC directors as follows

in response to a letter from the Company to Transnet indicating that the relationship

10
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between the shareholders of the Company had improved. The CEQO of CNRRSSA, Jeff

Wang, had indicated that Transnet sought such a letter (see Annexure RG18):

“Dear Sirs

The aftached letter from CNR Rolling Stock SA to the Group Chief Executive of Transnet,
Mr Gama, co-signed by Messrs Gang Wang and Lulamile Xate, refers.

In essence the letter seems to advise that all differences between the shareholders of
CNR Rolling Stock SA have been resolved and that there now exists a good working
relationship between the parties.

As a direct result of the differences that existed between the shareholders you laid a
complaint against what you suspected to be an untoward conduct by the entity and/or

some of its shareholders in relation to the relocation costs to a plant in Durban. Transnet

through its external attorneys initiated an investigation which is still at its initial stages.

In light of the fone of the aftached letter, we would be pleased to hear from you whether
the resolved differences include the issues raised in your complaint. In the

circumstances, Transnet would like to know whether you are still pursuing or withdrawing

the complaint.

Regards,”

On 28 March 2017 the minority shareholders responded as follows (See

Annexure RG19):

11



42.

43.

44,

45.

RG-012

Dear Sir
CNR ROLLING STOCK SOUTH AFRICA [PTYILTD {"CNRRSSAY or "the Company®)

Your email dated 2 March 2017 and the ChRRSSA letter dated 21 February 2017 {attachad to your
emall} rofar,

We thank you for reaching out 1o us in order te clarily what the CHNRRSSA felter may mean in resnert
of the BEX issus we calsed with the exagutives of Transnet on 13 Sestember 3015, A said meating we
ralsad two ftems we wished to discuss with Transnet managemant,

The first Issug related 1o the relativaship and co-pperation betwoes ON R, as the maior shareholder in
the Company, and the minority sharsholders In the Company. We are pleased to be ahie to report o
you that sigaificant progress has bees made by alf parties to ensure that the partles oblan g better
understanding of the needs of the respective shareholders and their representatives pn the board of
the Company, from 2 corporate governance and stakeholder interest persoactive. The pim of the letcer
was to convey this message to Transnet. The second issue related to the REX jssue and the impaci on
the minority directors. An original draft of the abovamantioned CHRRSSA letter mada ferance 1o
the BEX fssue but this was removed by Mr. ¥ate as the minordty directors and the minority
shargholders have defiberately not srgaged with CNR on this issu, given that Transpet is undergoing
s investigation. We therefors respectiully encourage you to continue atong this road untll »
satisfactory outcome is reached and will continue o ct-operate fully with you in this respest,

On 22 September 2017 Daisy Zhang from CNRRSSA called me to say that KPMG was

considering issuing a reportable irregularity letter (hereinafter referred to as the “second

RI”).

| subsequently called Fred von Eckardstein, the KPMG partner responsible for the audit
of CNRRSSA to find out more about the second RI. During the call, Von Eckardstein
mentioned that he was considering a reportable irregularity in respect of certain project

management fees and that this was not the first reportable irregularity that he had

reported on.

The first reportable irregularity (dated 12 June 2017) dealt with the BEX issue, which the
minority non-executive CRRC directors only found out about on 28 September 2017 (the

BEX issue is hereinafter referred to as the “first RI”). See Annexure RG20.

I sent a follow-up email to Von Eckardstein on 22 September 2017 (See Annexure

RG21):

12
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“Dear Fred

Thank you for taking my call earlier today. You mentioned that there was a previous
Reportable Irregularity as well. None of the South African directors (myself, Lulamile
Xate or Rowlen von Gericke) were aware that we had an issue with this Reportable
Irregularity until yesterday and had no idea of the previous Reportable Irregularity until
you mentioned it to me today. Please send us the previous Reportable Irreguiarity as
well as all related correspondence with the company. As mentioned on the call to you,
we (myself, Lulamife Xate and Rowlen von Gericke) would like to meet with you as soon
as possible and have requested that management set this up for quite a while. We will

in the meantime ensure that the company responds fully to this Reportable Irregularity.

Regards”

On 27 September 2017 Endinamix held a board meeting to discuss the latest
developments. The board expressed their concern that the CRRC directors and CRRC
had not informed any of the other directors or shareholders about the first RI. A meeting

between the Company, KPMG, the shareholders and legal advisors was requested.

On 28 September 2017, | spoke with Charles Yu of Hogan Lovells who informed me that
the first R had to do with BEX, and that Hogan Lovells no longer wished to act for
CNRRSSA on the first Rl as one of the BEX directors had apparently had a relationship
with the Guptas. Hogan Lovells had assisted CNRRSSA to draft a response to the first

RI and they felt that KPMG may be satisfied with the response.

On 10 October 2017 we as the minority non-executive CRRC directors, KPMG, and a
legal advisor for the minority non-executive CRRC directors met to discuss the first RI
and second RI. The minority non-executive CRRC directors made it clear to KPMG that

they shared similar concemns with KPMG on the first RI, but not the second RI.

13
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On 20 October 2017 the CNRRSSA Board responded to KPMG on the second RI. To

date no response has been received from IRBA on either the first or the second RI. See

Annexure RG22.

On 27 October 2017 KPMG notified CNRRSSA that they had resigned as the Company’s

auditor. See Annexure RG23.

On 1 November 2017 there was yet another meeting with Werksmans where the minority
non-executive CRRC directors and their legal advisor provided Werksmans with a

complete history of the BEX matter.

Following this meeting the minority non-executive CRRC directors decided to report the
BEX issueg, in terms of the Section 34 of the PREVENTION AND COMBATTING OF
CORRUPT ACTIVITIES ACT 12 OF 2004 (AS AMENDED) to the Hawks. The
documents were handed to Lt. Col Percy Ueckermann of the Germiston branch of the

DPCI section on 28 November 2017. See Annexure RG24.

A few months later Captain Frank Rangwashe of the Commercial Crime of Serious
Economic Offences Unit of the Hawks in Pretoria came to see Von Gericke at his office
in Kempton Park in connection with this matter and wanted to know more about the
issue. Since then no further contact has been made by the authorities in connection with

the reported matter.

On 25 September 2018 at a CNRRSSA board meeting (where the replacement of
KPMG, the status of the audited financial statements and how the Rl's had been dealt
with were major agenda items), we as the minority non-executive CRRC directors were
informed that J Theron & Pietersen Inc had been appointed as the Company’s auditors
and the 2017 audited financial statements were presented. Naturaliy this took us as the

minority non-executive CRRC directors by complete surprise as we had not approved

14
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the appointment of the auditors (which they demanded they have a say in) or the financial

statements.

On 26 September 2018 Robbie Gonsalves wrote as follows to the audit partner, Nadia
Pietersen: “We had a board meeting yesterday and were a little surprised when the
signed audited AFS’s were presented for 2017 as we have not had a board meeting
since Dec last year. As far as | can recall even the Dec 2015 were not yet approved. We
need to understand how the BEX payment has been treated and how we deal with the

RIs. We explained this all to Jeff and his team yesterday.” See Annexure RG25.

On 27 September 2018, Stephen Nthite, a director of Endinamix, wrote to the CRRC SA
board on behalf of the Endinamix board wherein the following, inter alia, was stated (see

Annexure RG26):

b. We as Endinamix we regard the payment of R67 181 494 {including VAT) to BEX as a
bribe to induce the award of this tender. This is a breach of your fiduciary duties as

Directors of CNR. We therefore demand that CNR take the following minimum
measures to reverse and correct this situation:
I. You report this matter in terms of the Prevention and Combating of Corrupt
Activities Act 12 of 2004 (PCCA Act).
H. You report this matter to the SAPS {HAWKS) as having been the subject of
extortion by BEX.
ifi. You report the behaviour of BEX in terms of the Financial Intelligence Centre
Act 38 of 2001 (FICA).
iv. Any other measures necessary to recover the monies that you paid to BEX,
3. Our position as Endinamix is simply that unless CNR demonistrates a willingness to correct
the BEX matter and ill the other issues raised above by the Endinamix directors we are not
willing to sign and confirm any BEE credentials of the Joint Venture as we will be complicit in
the very things we are complaining about and we will demand the resignation of the
Endinamix Board Member who sits on your board as that amounts to a conflict of interest.

9
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On 3 October 2018, Xate and |, together with Jeff Wang and other representatives of
CNRRSSA met with Pietersen. It was obvious from the discussions that Pietersen had
not been fully informed of the nature of the first Ri. Over the next few days she was

provided with all supporting documents related to both RI's.

On 8 October 2018 we were informed by J Theron & Pietersen Inc that they had retracted
the 2015, 2016 and 2018 annual financial statements “.... as a result of information that
came to our aftention after the finalisation of the above mentioned audit reports...” In
addition the auditors notified us that they “... will need to reopen the December 2015

audit....”. See Annexure RG27.

On 15 October 2018 | wrote to Pietersen and made it clear to her that: “Regarding BEX,
we (the directors representing the minority directors fe Lulamile Xate (Endinamix),
Rowlen von Gericke (Global) and Robbie Gonsalves (Cadiz)) were dissenting directors
when the board voted on the BEX contract ie we did not support the contract and do not
support that the payment made to BEX was a bona-fide payment for services rendered
fo CRRCSARS. For this reason we wanted to know how this payment was going fo be
disclosed in the Dec 2015 AFS’s. We have, as yet, not received a response from

CRRCSARS on the 27/9 letter.” See Annexure RG28.

On 22 March 2019 the Company sent me a copy of the draft audited annual financial
statements in respect of the year ended 31 December 2018. The draft independent
auditor’s report contains the following emphasis of matter in respect of the first Rl (the
BEX matter) and it appears that the second RI (project management fees) has been

disposed of. See Annexure RG29.

=
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Emphasis of matier
We draw attention o the following circumsiance.

A reportable imegularity has been submitied to the regulatory board by the predecessor auditor (KPMG Inc) in termms of the defination of a
feportabie iregularity in section 1 of fhe Auditing Professions Act of 2005, and the procedures as autlined in section 45. The outcome of the
matter is stil fo be reschved.

Particudars of the reporiable iregulartly are;

1. Accerding to he information received, the proposat by CNR Roling Stock South Africa (Pty) Lid to Transnet SOC Lid for the
"Analysts of cost increase for locomofive delivery and locomeive factoty focation from Pretoria, Gauten to Duban, Kwazuls Natal
in terms of Manufacluring fadility relocation for Class 450 Locomotives Supply Project” significantly misrepresented the cost fo
Transnet, Transnet issued a variation order on 23 July 2015 accepting fhe proposal.

2 CNR entered into 2 Business Development Services Agreement with Business Expansion Siructured Products (Piy) Lid
{registration no. 2009/4120420/07)("BEX") on 25 Apri 2015 refating to the proposal mentioned in 1. above and made payments o
BEX which appear o lack sound commercial substance and purpose.

Gur fim has engaged in wnderaking further investigation of the matier and have since been Imited to perform the duties due to lack of
aceess to requested information.

Gwir opinion is not modified in respect of this matter.

Lol

ROBER1lO GONSALVES

DATE: I Q—in 2219

17
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ANNEXURE “RG 1“
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R EXHIBIT1 - 369

T42ETY 2

EXECUTION

LOCOMOTIVE SUPPLY AGREEMENT

17 MARCH, 2014

between

TRANSNET SOCLTD
{acting through Its Transnel Frelght Rall division)
and

FRIEDSHELF 1507 PROFPRIETARY LIMITED

-~
‘D {and, subject o a name change, to be known and registared as CNR ROLLLING STOCK
SOUTH AFRICA PROPRIETARY LIMTED)

relating ta the design, manufacture, test and suppty of up to 232 Diesel Lacomotives

0058-0372-0001-0374
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THIS SUPPLY AGREEMENT is made on 17 March, 2014 between:

(1) TRANSNET SOC LTD (acting through its Transnet Freight Rall division), a public
company incorporated in South Africa (registration numbar 1990/000900/30) and
referred to in Seclion 2 of the Legal Succession to the South African Transport
Services Act, No 9 of 1989 (the Gompany); and

{2) FRIEDSHELF 1507 PROPRIETARY LIMITED, & company registered under the
taws of South Africa {registration number 2014/016892/07) and, subject to & riame

changs, to be known and registered as CNR ROLLING STOCK SQUTH AFRICA
FROBRIETARY LIMITED (the Contracior).

PREAMBLE

Pursuant to a Request for Proposal issued by the Company on 23 July 2012 under
reterence number TFRAC-HO-8609 (the RFP), the Company has appointed the
Contractor and the Conlractor has accspled such appointment, to design, manufaclure,
test and supply up to 232 Diesel Locomatives ta the Company on the terms set out in this
Agreement and the other Project Documents,

1. inferpretation

1.3 Pefinitions

In this Agreement and in any schedules to this Agreement, unlass the contrary
intention appears, the foliowing words and expressions have the meanings
assigned to them hereunder and cognale expressions shall have
correspanding meanings, namely:

Acceptance or Accept  means:

{a} in relalion 1o any Locomolive, the
acceptance of that Locomotive by the
Campany in accordance with Clause 7
{Handover and Acceptance), which
acceptance shall ocow upon the signing of
an  Acceptance Cedtificate for that
tocomotive; and

{oy  in relalion o any Spare. Tool or item of Test
Equipment the acceptance of that Spare,
Tool or item of Test Equipment by the
Company in accordance with Clause 16
{Spares, Change-Oul Spares, Tools and
Test Equipment);

Acceplance Certificate  means a certificate, substantially in the form of Pra
Forma 2 of Schedule 8 (Pro Formas), issued oy the
Company 1o the Contractor, upon Acceptance of a

tOCOMOTIVES SURFLY ]
AGREEMENT -~ TFR SUPPLY

AGREEMENT 232 DIESEL

LOCOMOTIVES

Code. TFRAG - HO - 8609
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Acceplance Date

Atceplance Instaliment

Acceplance Perlod

Acceptance Tesis

Aceeptance Test

Criterla

Accepted Locomative

Advanced Delivery

Advance Payment
Bond

LOCOMOTIVES SUPPLY AGREEMENY ~
TFR SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES

Code: TFRAC - HO - 8509

Locomative;

means, In refation 1o each Locomotive, the date on
which an Acceplance Cettificate for that
Locomotive is Issued or the data on which such
Locomotive is deemed 1o be aceeptad pursvant to
Clause 7 {Handovsr and Accepiance);

means In relation to a Locomotive, the amount of
the Contract Price payable for that Locomotive
pursuan! {o Schedule? (Pricing and Payment
Terms) upon the issue of an Acceptance Cerlificate
in refation to such Locomotive:

has the meaning given to i in paragraph 5.6 of
Pan8 (Testing), Schedule 3 {Agreement
Management), as such period may be adjusted (n
relation to any locomolive subject ta Escess
Handover pursvant to Clause 7.2 (Handover and
Acceptance of Excess Locomotives);

means a series of 1ests described In the Test
Programme to be conducted on each Locomotiva
by the Company gfler fssuance of a
Commissioning Certificata for that Lecomotive;

means the objectiva pass and fall eriteria for each
of the Acceptance Tests as descrbed iIn the Test
Schedule lor each Acceptance Test;

means a Locomotive In respect of which an
Acceptance Cenificate has been issued;

has the meaning given to It In Clause 9.3 (Early
Detivery);

means an irrevocable, on-demand bond to be
lssued substantially in the torm of Schedule 14
{Form of Advance Payment Bond), in favour of the
Caompany by a bank reasonably acceptable 10 the
Company with a Jong term Issuer defavh credi
rating (by Moody's Investors Serviee Limited or
Fitch Ratings Limlled or any successor to their
respective ratings business or any other ratings
egency approved by the Company) of 2l least A-
(in the casa of Fitth Ratings Limited) and A3 (in the
case of Moody's Investor Services Limited)

{international credit rating for international banks
r n it rating for local banks), for an

amournt, from time {o time, equal to;

(8  the sum of all Milestone Payments made by
2
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Affected Locomotive

Aflitiate

Agreement

Agreemert Period

Appiicable Rate

LOGOMOTIVES SUPPLY AGREEMENT
TFR SURPLY AGREEMENT 232 DIESEL
LOCOMOTIVES

Code. TRRAC  EKC - 8608

the Company o the Contractor under this
Agreament (except, I respect of each
| ocomotive, the Acceplance Inslainent and
any amounts constilling payments or
repayments by the Company to ths
Contraclor of any retentions heid by the
Company under and in accordance with this
Agreement, relating o each such
Locomative) at thal time;

tess

(b} & pro-rata reduction for the Contract Price
for sach Locomotive which is an Accepted
Locomotive at that lire;

fe the swm of all mieslone paymenls (as that
term Is defined in the TE Key Sub-Contract)
mazde by the Conlractor to TE under the TE
Key Sub-Contract et the relevant time,

acceplabte to the Company and otherwise on
terms and condilions reasonably;

has the meaning given to it in Clause 7.8.1.2
(Affecled Locomotive) of this Agreement;

means, in refation o any person, a Subsidiary of
that person or a Holding Company of that person,
or any other Subsidiary of thal Holding Company;

means ity locomolive supply agreement as well
as all Schedules hereto (including any document or
information contained in electronic format on any
CO-ROM dated the date of this Agreement and
initialled by each Parly fo identify that CD-ROM
and the documents of inrformation contained in it as
torming pan of the relevant Schegule);

means the peried commencing on the Effective
Gate and ending {unless terminated earlier in
gccardance with the provisions of (his Agreement)
ont the Expiry Date applicable {o the final Baich:

medans:

(@) in relation to Delay Penalties and Delay
Penalty Gredits, the rates set oul in Clause
9.4 (Rate of Delay Penalties and Delay
Penally Credits); and

{b) in refation to Non Compliance Penalties, the
3
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Background
Information

Batch

Batch Value

B-BEEE

B-BBEE Act

BEE Party

Black Person

LOCOMOTIVES SUPPLY AGREEMENT -
TRA SUPPLY AGREEMENT 232 IESEL
LOCOMOTIVES

Code: TFRAD - 10 - BEDY

tates se! out in Clause 205 (Non-
GCompfiance Penalties);

means all and any documents, drawings, plans of
other information made available to the Contractor
or the Guaranor or 10 any member of the
Guarartor's group by the Company andlor its
agents of employees in conngglion with the
negotiation and preparation of this Agreement and
during the process of competitive bidding which
preceded such negotiation and preparation;

means, in refation to each Delivery Year, all of the
Locomotlives Accepled in thal Delivery Year;

mieans an amount squal {o the Contract Price per
Locomotive in the relevant Delivery Year, multipiied
by the number of Locomotives Accepted or
scheduled to be Accepled in that Delivery Year
{based on the orlging! Master Programme issued
or ta be issued by the Conlractor in accordance
with Clause 222313 (Commencement) and
attached herelo as Schedule 5§ (Master
Praogrammae);

means broagd-based black economic
empowerment;

means the Broad-Based Black Fconomic
Empowerment Act, Na. 53 of 2003,

Endinamix Proprietary Limited, registration humber
2013/161841/07

means, subjent to the provisions of the B-BREE Agt
and any Futher qualificalions imposed by the
Cuodes, African, Coloured of indian persons who
are natural parsons and;

{a]  are citizens of the Republic of South Alrica
by birth or descent;

(b} are citizens of the Republic ¢f South Alrica
by asturalisation belore the commencement
date of the Constitution of the Republic of
South Africa Act, Ne 200 of 1993; or

(e} became cllizens of the Republic of South
Alrica after the commencement date of the
Canslitution of the Republic ot South Alrica
Act, No 200 of 1993, but who, but for the
Apartheid policy that has been in place orior

&4
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Buslness Day

Bond

Change in Law

Changs-Out Spares

Climate Change
Slrategy or CCS

Codes

Commlssion or
Commilssloning

Comimlssioned
Locomotive '

Commissloening
Certificate

Commissioning Tesis

LOCOMOTIVES SUPFLY AGREEMENT =~
TFR SUPPLY AGREEMENT 232 DIESEL
LOGCOMOTIVES

Code: TFRAC ~ HO - 8808

to that date, would have been entitied to
acquire cilizenship by naturalisation prior to
that date;

means any day other than a Saturday, Sunday of
any public holiday recognised In South Africa in
terms of the Public Holidays Act, No. 36 of 19%4 or,
if difierent, eny officlally recognised public holiday

In the jurisdiction of tncarporation of the Contractor

andfor the Guarantor {as notified to the Company);

means any Advance Paymenl Bond or SD Bend
inciuding any replacement thereof, from time to
time, In  accordance whh  Clause 14.9
(Replacement Bond);

means any introduction, amendment, repesl or
oliver change in a law, regulation, enactment, or
Necessary Gonsent, by a Relgvant Authority, after
the date of this Agreement;

has the meaning given 1o it In Clause 16.1 {Spares
and Change-Dut Spares);

means the envirenmental programme of Transnel
S0C Ud which focuses on idenlifying and
developing opportunities for penerating  energy
savings, reducing carbon emlsslons and identitying
areas for further ressarch and Innovation in tha
renewal energy and other preen lechnologies
anvirgnment;

means the Codes ot Good Practice 1ssued in terms
of Section 9 of the B-BBEE Act:

means, in relation to a Locomolive, the succassiul
completion of the Commissioning Tests by the
Contractor for that Locomotive in sccordance with
Clause 7 (Handover and Acceptance) and the Test
Programme;

means a Locomotive In respect of which &
Commissioning Centificate has been issued:

means, in relation to a Locomotive, a certificats,
substantiglly in the form of Pro Forma § of
Schedule 8 (Pro Formas), Issued by the Contractor
to the Company upon suctessiul complation of the
Commissioning Tests for that Locomotive:

means a serles of tests described n the Test
Programme to be conducted on each Locomativa
5
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by the Contractor in advance of Handover;
Commissioning Tes! means the objsctive pass and fail criteria for each

Criteria of the Commissioning Tests as described In the
Test Schedule for each Commissioning Test;

Companlas Act means the Companies Act, 2008 including all
regulations promulgated under that act;

Company's means the representative(s) for the time being of

Represeniative the Company appointed pursuanl to Part 1

(Appolntment of Representatives and Steering
Commities) of  Schedule 3 (Agreement

Management);
Compenenis means, whether or not from time to tims inslalled
.&_ on any Locomative and whether or not title thereto
K has passed to the Company, any component,
O turnishing, equipment, par or item from the OEM

comprising parl of a Locomolive or deliverad
pursuani to this Agreemenl In connection with a
Locomotive, including all Spares;

Contract Price means:

(a) In relation to a Locomotive, the amount
specified in Schedule 1 {Pricing and
Payment Terms) excluding VAT, and as
adjusted from time t¢ Ume by the application
of Clausg 8.12 (Duties on Importation) and
Pat7  (Vanations) of Schedule3
{Agreement Management);

Equipment, the price for each such Spars,
Tool or iten of Tes! Equipment spedified in
the Master Tools and Test Equipment List,
excluding VAT and as Indexed:

. () in relation to Spares, Tools and Test

Contractor Default means the evenis listed in Clausa 21,1 {Breach
and Termination);

Contractor Facllity means the facilily at Koedoespoort, Gauteng or
Bay-Head, Durban as notified in wriling by the
Contractor to the Company;

Contracior's means the representalive{s) lor the time being of

Representative the Contractor appointed pursuamt o Pan 9

(Appointment of Representatives and Stesring
Committee) of  Schedule3  {Agresment

Management);
LOCOAMOTIVES SUPPLY AGREEMENT — 6
TFRA SUPPLY AGREEMENT 232 D'ESEL
LOCOMOTIVES

Coda TFRAG - HO - 8609
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Constitutional
Documents

Corrective Aclion
Reports
Customs Act

Data Book

Defect

LOCOMOTIVES SUPPLY AGREEMENT —
TFR SUPPLY AGREEMENT 212 OIESEL
LOCOMOTIVES

Code: TFAAG = MO - 8604

means, in relation to any persen, the current and
up-to-dale constitutional documents of that person
in terms of which that person is established and/or
registered with the Relevani Authorities (including,
withott limtation, ¥ that person Is a company, its
ceriificate of incorporation, certificate 1o commence
business, any certificates ol change of name
isswed In respect of that person and its
memorandum and aricles of assaciation or, if that
person Is a parinership or joint venture, the
agreement by which it is constitled or, if that
person Is a frus!, the registered trust deed and
letters ot authority issued in respect of that person
by the Master of the High Court of South Africa, or
equivalen! documents of any person incorporated
or resident outside South Africa);

has the meaning given to it In paragraph 1.4 of
Schedule 3 {Agreemenl Management), Part 9
(Quality Assurance);

means the Customs and Excise Act, no 91 of 1964;

means, in relation lo each Locomotive andior

Component of such Locomolive, a record kept by

the Contractor of:

(@) e resuits of all tests (excluding the
Acceptance Tests) camisd out by the
Contfracior under this Agreement;

{b)  all certilicates contemplated In terms of this
Agreement;

() and all Necessary Consents,

in each case, for each such Locomaolive and/or
Component thereof;

means, In respect of a Lacomotive or Componerit,
that such Lacamotive or Component does not:

{a) comply with the Specification; or

{b} comply with the requiraments of this
Agreement in any material respect; or

{c)  is not Fit for the Purpose,

whather as a consequence of faulty or inadegquate
design, taulty materials, bad workmanship or ags a

7
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Celay -

Delay Event

Pelayed Locomotlve

Delay Penalty

Delay Penalty Cap

Delay Penalty Credht

Delay Penalty
Cerlificate

Delay Penalty Period

Delayed Locomaotive
fenalty Date

Deliverable Materlals
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consequence of any other reason atiributable 1o
the Contractor's or its sub-contractors' work, and
shall (where appropriate) include a reference to
Potential Fleet Defect and Fleet Defect and
Defective shall be construed accordingly;

has the meaning given to il in Clause 8.1.1
{Delayed Delivery);

has the meaning given o it In Clause 9.9 (Potential
Grounds for Extension);

means any Locomotive not handed over by its
Scheduted Handover Date (provided that such
Locomotive shall cease to be 3 Delayed
Locomotive on the data on which it Is actually
handed over) or Accepled by its Schedulsd
Acceptance Date;

means a penafly imposed by the Company on the
Contracior under Clause 9.1 {Delayed Delivery);

has the meaning given to it in Clause 0.2 {Delay
Penalty Cap};

has the meaning given to Il In Clause 9.3 (Early
Delivery);

means a cedificate substantialy in the form of Pro
Forma 4 of Schedule B {Pro Formas) issued by the
Contractor pursuant to Clause 9.8 (Delay Penalty
Certificate);

means each conseculive period of 3 (lhree)
calendar months following the Effective Date and
ending on the fast day of March, June, September
end December of each year, provided that, when
all locomotives 1o be Delivered under this
Agreement have been Accepted, the las! such
petiod shall end on the Acceptance Date of ths
final Locomotive;

means, in respect of any Locomotive, the first day
after its Scheduled Acceptance Date;

means the Master Programme, Documentalion
Plan, Documentation Register, al Testing
Documentation, all Manuals, the Software, each
Data Book, the Training Programme, afl Training
Materials, all Progress Reports, all Necessary
Consents and Quality Assurance Documentation,
all as updated and amended under this Agreement
8
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from fime to time, but excluding the Technical
Materials and the Escrow Materials;

Delivery in respect of a Locomotive, or any Spare, Tool of
tem of Test Equipment, shalt occur on Acceptance
of that Locomotive, Spare, Toal and item of Test
Equipment (as applicabls) and Defivered shall
have the corresponding meaning;

Delivary Polnt means the delivery point in relation to the
Locomatives, Spares, Tool or Test Equipment (as
applicable), namely the depot a1l Kosdoespoord,
Gauteng, the depot at Bay-Head, Durban or such
other location in South Affica as may be agreed
betwesn the Contractor and Ihe Company from
time to time;

.*\ Delivery Year means a period of 12 {iwelve) months, tha first
such period commencing on the first day of the
month immediately following Acceptance ol tha
First Locomotive and each subsequent period
commencing on the annkrersary of such date;

Depots means, individually or collectively, the depols on
the Network owned or operated by tha Company in
South Alrica;

Design Pragramme means a programme of design work to be
undertaken by the Conlracior In accordance with
Part 6 (Design Process), Schedule 3 (Agreement
Management);

Design Review means tha process desci'ibed in Part & (Design
Review) of Schedule 3 (Agreement Management);

Q’) Dispute has the meaning given t© it in Clause 28.4.1
{Disputa Resolutien);

Documentallon Plan has the meaning given to it in paragraph 3.1 of
Schedule 3 {Agreement Management), Par 11
(Documentation, Decumentation Standards znd
Documentalion Conlrol);

Documentation has meaning given lo it In paragraph 2.1 of

Reglster Schedule 3 (Agresment Management), Part 11
(Documentation, Documentation Standards and
Documentation Control);

Effective Date means the first Business Day feliowing the
fulfilment or waiver (as applicable) of all the
suspensive conditions contalned In Clause 2

LOCOMOTIVES SUPPLY AGREEMENT - 9
TFR BUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Coce: TFRAC - HC - 8609
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Enginesar

Engineer's
Represantative

Environment

Environmental faw

Escrow Agent

Escrow Agreement

Escrow Materlats

Excess Handover

Exciuded Matter

LOCONDTIVES SUPPLY AGREEMENT -
TFR SUPPLY AGREEMENT 232 (MESEL
LOCOROTIVES

Coxte TFRAC -~ HO - 8603

{Commaencement);

means the pason appowited as such by the
Company in accordance with Part§ {Appointmant
of Repressntatives and Steerng Commillee) of
Schedule 3 {Agreement: Management) or such
athar person for the time being discharging the
tiuties of that office;

means any resident engineer or assistant of the
Engineer appointed trom time to time by the
Company in accordance with Pant 1 {Appointment
of Representatives and Steering Cormmiltes) ol
Schedule 3 (Agreement Management);

means air, waler or tand fincluding, withoul
imitation, air, water and land within naturat or
man-made struciures above or below ground),

mwuans all or any laws (whelher civil, criminal or
adminisirative), statutes, treaties, regulations,
directives, decisions or by-laws which are at any
time and fram time to time in farce in South Africa
and which relate (o the Environment;

means the escrow agent that is the pastly to the
Escrow Agreement;

means the escrow aggresment between the
Contractor, the Company and the Escrow Agent
substantially in the form of Schedule 11 {Form of
Escrow Agreement):

has the meaning given to it in the Escrow
Agreament,

has the meaning given to it in Clause 7.7.1
(Handover and  Acceplance of  Excess
Locomotives);

means any:
{a)  Improper Use;

{b)  crash or collision involving any Locomotive
which iz not attiibutable to the Contractor,
the Guarantor or any member of ihe
Guaranior's group, Sub-Contractor,
employees, agents or representatives of
any of the foregoing acting in such capacity,
or any Defect or Flest Defect:

A3
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Exercisable Voiing
Rights

0.
O

Expiry Date

Extended Warranty
Period

Falled Lecomotive

Fault
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fc} fair wear andtear; and

([d) any fallure {o maintain the Locomotives In
accordance with the relevant Manuzls
and/or the Maintenance Plan (provided, the
same shali hava been provided and
maintained by the Contractor in aceordance
with this Agreement);

means, with respect to any entity, a Black Person's
claim against such enlity representing such
person's voting and other decision-making rights
and enlitlements as shareholder in such entity,
measured in accordance with the flow-through
and/or modified flow-through principles, as the
case may be, as set oul in the Cedes; In this
regard a Black Person's entillement to receive any
payment or part paymen! from such enfity that is
not in the nalure of participation Interests in such
enlily and is:

{a) notarmsdength;

(d)  not market-related;

{c} malafidse:

()  without a commercial rationale; or

(e}  intended to circumvent the provisions of the
Codes or the objectives of the B-BBEE Adt,

must bs ignored;

means, in relation to each Batch, tha last day of the
Fleel Defect Protection Perlod for such Batch;

has lthe mearing given to # in Clause 10.10.3
{Cption to Extend);

has the meaning given to it in Clause 7.4.1
{Rejection Notice);

means, in 7relalion W a Locomolive, thal
Loecomotive becomes Inaperabla for more than 30
(thity) minutes or experlences any delay which
resulls in an aggregals Increase in Its Journey time
of more than 30 (thirty) minutes, In each case due
1o a failure of any nalure or another circumstancs
which compromises the salety of that Locomative,
provided that a Fault shall not arise where and

"
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excludes:

a3 any damage 1o o breakdown of any
Locomotive caused by Improper Use
{including any damage to or breakdown of a
Locomotive resulting from derailments or
collisions); or

{t)  anydamage fo or breakdown of any
Locomaotive which resulted from the
oparational environmen! and circumstances
under the control of the Company including
{but not imited to) defective or inappropriate
ground faclities incfuding track; or

o) a Force Majeure Event; or

(d)  any damage to or breakdown of a
Locomaotive or the degradation in
performance of a Locomotive caused as a
direct resull of the use of a part, componsnt,
producl of rapair procedure that was not
provided by or approved for use by the
Contractor or any supplier of, or Sub-
Contractor ta, the Contractor; or

(2} any damage 1o or breakdown of a
{ ocomotive resulting from a failure where,
following the occurrence of a pravious
failure of the same nature, the Locomotive
was nol timeously relurned to a service
facilily for proper assessment and
diagnostic analysis in circumstances where
such previous failure is determined 1o be the
cause of the current failure;

means 3 (three) consecutive round tips (on 2
portion of the Nelwork and of 3 distance, in each
case, described in the Test Programme] of running
in its final proposed conliguration without any
service affecting  Faulls. Without limiting or
derogating from the Test Programme, each round
trip shall cansist of a return journey as part of a
revenue earning train  {(with the number of
Locomotives and wagons farming part of such
Irain} determined by the Company in accordance
with its standard train design philosophies in place
from time to tims;
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First Article Inspection  means, In relation to any profotype of any
Component, system, sub-system or cubicle, an
inspection performed by the Company prior 1o any
Type Tests being caried out an or mass
productian of such Component, system, sub-
system or cubitle, in each case for the purposes of
evaluating quality and complianca with the
Specification;

! Fii for the Purpose means, In relafion to any Locomotiva, Spare, Tool
or Test Equipment, that:

{2) it meets, in all matenlal aspects, the
Specification or, In the casa of Sparas, the
requirements of Clause 16.1.12 {Spares,
Change-Out Spares, Tools and Test
Equipment); and

"O (b} is fitfor operation in revenue services:

Flrst Locomotive means, unless otherwlse qualified by refarence to

& particular Baich, the first Locomotive of the first
Batch;

Fleet means, in relation 1o each Batch, the aggregate
number of Locomotives In such Batch in respect of
which an Acceptants Ceriificate has been lssued
gt any tima, provided that no measure of Fleet
pertormance In respect of a Balch shall be made
until the Fleet Perfurmance Commencement Date;

Fleet Avallability means, on any relevant day and in relation to a

Balch, the number of operational Locomotives in

such Batch which arg available for service on that

. day expressed as a perceniage of the Flest where

O tha larget Is to achieve monthly Fleet Availabifity of

more than 95% {ninely five per cant) within & (six)

months  afier the Fleet  Perfformance

Commengamen] Date. Monthly Fleet Avaitability

shall be calculaled al the end of each calendar

month as the average of the Fleet Availability for

each day during that caiendar month. Dally Fleet

Avallability shall be caleulated in terms of the
following formula:

ZaX+Yx1D0
where:
Z = daily Fleet Avallability;

X a  the number of Locomotives in that Batch
LOCOMOTIVES SUPPLY AGREEMENT - 13
TFR SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES
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that have been in actual operation for at
least 1 (one) month at the relevant time,
which are available for service on that
day;

Y =  the tolal number of Locomotives at lhe
relevant fime constiuting the Flget of
Locomptives in that Batch {but excluding
all Locomotives which became Accepted

. Locomotives in tha relevant month),

and the number of those Lacomatives which are
available for service on any applicable day shall be
deemed to be the average of the number of
Locamotives which are available for service at
08h00 on that day and the number of Locomotives
which aro available for service al 18h00 on that
; day (where a Locomotive wil be considered to be
(O avallable for service it it Is not at & maintenance
depot); provided that Locomoiives which are not
operational dus to the following causes shall be

excluded for purposes of caloulating Fleet
Availability:

(@) the clcumstances envisaged in (a) to (&) of
the definition of Fault above;

{t)  aLlocomotlve that is not operational as a
resull of il not having been maintained In
zccordance with the Manuals;

{©  alocomolive held for an abnormal period ol
lime due to operational causes outside the

control of the Contractor (such as transit
. tine, shop dwell time and labour
\O availahility);

(1}  alocomotlive that is not operational as a
resuit of any crash or collislon which Is nat
altributabla to (i) the Contractor, the
Guarantor or any member of the
Guarantor's group, Sub-Contractors,
employees, agents or representatives of
any ot the foregoing acting in such capacily,
of (i) any Defect or Fleet Delect;

For the purposes of {g) above, if a Locomotive is
nol operational as a resuh of shop dwell time,
directly attribitable ta the following causes, which
are ouside the control of the Centractor, such
dwell time will be considered abnormal (it being
acknowledged that the onus shall be on the

LOCOMOTIVES SUPPLY AGREEMENT - 14
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N

Fleet Defect Protection
Period
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Contract to substantiate and prove such abnormal
shop dwell time):

{I} unavallability of adequately tralned Jabour for
Locomotive malnienance;

(i) unavailabllity of repair facifity equipment (such
as oranes) required for  Locomotiva
malntenance;

(i} in retation to shop dwell tme caused by
unavaitability of parts or materiats required for
Locomotive maintenance provided that said
paris or materials are avallable either (a)
within any Transnet SOC Ltd faclity or
warehouse In South Alrca; or (b) within the
faciiities used for new Locomotive production
where sald parts or matetials could be
borrowed from the production inventory;

means, in refation to each Batch, the sarlier of the
date on which tha Fleet Availabliity Target for that
Baich is achieved and the iast day of the Fleet
Defect Protection Period applicable to that Batch;

has the meaning given to it in Clause 11 {Mission
Rellabifity and Floet Reliability);

means, in relation to a Batch (comprising at least
25 {twenty five} or more Locomotives in such
Batch), a Defect in a Component of a Locomotive
in that Batch which cccurs as a result of the same
Defect in any period of 12 months during the Fleet
Detecl Protection Pericd for thal Batch:

{a) In 15% or more of the same Components of, in
ihe case of the Locomotive's sub-systams, the
power control converler on such Lacomotives
in such Balch, or

{b) where such Component is a traction motor, In
7.5% or more of the same Componeants of the
Lacomotives in such Batch;

means the period commencing on the Acceptance
of the First Locomative and, In ralation to sach
Batch, ending 2 (two} years after the date on which
the Wamanty Pericd (but not including any further
warranly peried pursuant to Clauses 10.2.3ar any
Extended Warranty Perlod) for the last Locomotive
Accepted In such Batch expirss;

15
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Flegt Performance
Caommencement Date

Force Majeure Event
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means, in refation 1o & Batch, the date on which 20
{twenty) par cent of the Accepted Locomotives in
that Bzich have bzen is operabivn by the Company
for at least one manth;

means, in relation to either the Company of the
Contracior, the occurrence of any of the following:

(@)

(®

(o

circumsiances of wat {whether declared or
not), invaslon., or acts of sabotage and of a
foreign enemy, sanction, embargo or
Govermnment order;

rebellion, revolution, riot, act of terrorism or
insurrection;

industrial action or strike affecting the
Contractor, any Sub-tontracior of the
Company, including any national or faderal
or regional sirike or any strike affacting the
antire raitway industry in the jurisdiction
concerned; but excluding any industrial
action or sirike (whether official or unofficiat,
legal or ilegal, protected or unprotected):

(i}  exclusively involving the siail of the
Contractor or the Company (as
applicable) and/or any other member
of its Group who are employed in any
of their respective plants, factories,
offices or other workplaces and are
involved in the performanece of its
obligations under the Project
BDoeuments , or the managemsn! or
administration of such
performance; or

{}  where the dispuie originaied from or
commenced in any plant or workplace
of the Contractor or the Company (as
applicable) and/or any other member
of its Group, however widsly such
induslrial action, strike and/or iabour
dispute may subsaquently extend, is
related to the conduct of the
Conlraclor or the Company {as
applicable) or that of any member of
its Group and involving the slaff of the
Contractar or the Company (as
applicable) and/or any member of its
Group who are involved in the
performance of its obligations under

18
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tha Project Documents,

except that, in relation 1o a foree majeurs

claimed by the Centractor under paragragh (c)

abiove, sub-paragraphs (f) and (i) above, shall

not apply {0 any such sirike or industrial action

involving the staff of TE (in its capacity as Sub-
! confractor to the Contractor);

{d)  naztural disasters such as violent storms,
hurricanes, sarthquakes, tidal waves or
other perils of the sea (including any rough
sea conditions which delay any sea
transport activitles), exiraordinary floods or
destruction by lightning;

. (e} explosions, fires or vandalism {pravided, In
. each case, that the relevant faciiity was
@ . protectad by all appropriate security and
health and safety measures and
precautions against such event, ta a level at
least conforming with Legat Requirements
and good business practice),

n nuclear contamination or ionising radiation;

{9)  chemical or biological contamination from
any of the events referred to in paragraph (f}
above

which, in each case, renders Impossible or illegal

the perfarmanca of any of the cbligations of the

Contractor or the Company under this Agraement
. or the other Proect Docurnents;

QO Fuel Consumption has tha meaning given o it in Schedule 18 (Fual
Penalty Consumption Warranty);

Further Recognition means, in relation to B-BBEE, the commitments

Oevelopment (incorporated in Pan 1 (SD Bid Document) of

Commitments Schedule § (Socio-Ecenomic Obligations))
identified by the Contractor in line with the
requirements of the RFP describing the Inltiatives
and targets set by the Conlactor in enhancing its B-
BBEE credentials and scorecard;

Good Industry Practice  means in refation to the performance ot any aclivity
to which this standard is applied, the exsrcise of
that degree ol skit, diligence, prudence and
foresight as would reasonably and ordinarily be
expected from a skilled and experienced contractor
{intarnationally engaged in the same type of

LOGOMOTIVES SUPPLY AGREEMENT ~ 17
TFR SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES
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Inltlat Spara Value
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Initial Tools Value

Insolvency Event
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has the meaning glven to U In paragraph 2 of
Schedule 1 (Pricing and Payment Tems);

has the meaning given to it in paragraph3 of
Schedule 1 (Pricing and Payment Terms);

tias the meaning glven to it in paragraph 3 of
Schedule 1 (Pricing and Payment Terms):

In relation to any person, means:

(@)

®

®

)}

(e}

. @

{9

W)

)

itis, or is deemed for the purposes of any
Lepal Requirements, to be insolvent or
unable to pay its debts as they fall due; or

Tt admits an inability to pay its debts as they
falldue; ot

a moratorium s declared in respect of any
of its indebtedness; or

any step (including & petition, proposai or
convening of &2 meeting) is taken with a visw
to a moratorium or a generat composition or
gimilar arrangement with its creditors; or

a meeling of its shareholders, directors or
other cificers is convened for the purpose of
consldering any resolution for, 1o bring an
application for or to file documents with a
court or any regisirar for, its winding-up,
judicial management or dissolution or any
such resclution is passed; or

any person brings an application, or files
documents with a court or any registrar, for
its winding-up, judicial management or
digselution; or

an order for s winding-up of judictal
management {whether on a provisional or
final basis}), dissolution or reorganisation (by
way of a scheme of arrangement or
otherwise) is made; of

any liquidator, judicial manager or simifar
officer Is appointed in respect of such
person; or

its shareholders, directors or other officers
request the appointment of, or give notice of

20
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Intellectual Property
Rights

Key Personnel

Key Sub-Contract

Key Sub-Contractor
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their intention to appoint, a fiquidator,
fudtclal manager or simllar officer; or

0] a"ny- other analogous step or procedura is
taken In any jurisdiction;

means all Intellectual properdy rights including,
without limilation:

{»  any know-how, patent, trade mark, service
mark, design, Invention, trading or business
name, domain name, topographical rights or
any rights of a similar nature;

(®  any copyright and any other intellectual
property rights in any data base;

(@@ any such rights in the Spacification,
drawings and technicai descriptions,
Software, research and development data,
manulacturing methods and data, formutae,
algorithms, prototypes and research
materials; and

(1)  any inlerest and rights to usa (including by
way ol licence) in the sbove,

in each case whether reglslered or not, and
includes any relaled application;

means those personnel of the Confraclor {and/or
any Sub-Contractor) agreed with the Company as
being key and referred to as key personne! in
Pat3 [the Project Manzger) of Schedule 3
{Agreament Management);

means any Sub-Conlract entered or 1o be enlered
into by any Sub-Contactor for any of the
equipment, a list of which Is required to be
prepared by the Contractor pursuant to Clause
14.3 (Key Sub-Conlracts) and atlached ts this
Agreement as Schedule 9 (Key Sub-Contracts);

means any Sub-Contraclor who enters inlo a Key
Sub-Contract;

a9
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‘O
Logatlon
Locomotives

Malntenance Plan
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means any legisiation {including regulations or by-
laws) of national, provincial or municipal spheres of
governmant applicable to this Agresment (or any
agreement or documenl referred to In this
Agreement), the Locomctives, Spares, Tools
and/or Test Equipment, including, without
limitation, Industry Standards (whether In existence
on the date of this Agreement or which come Into
existence following the date of this Agreement),
Including any order or delermination having the
foroa of law, made In terms of such legislation by
the applicable Relevant Authority;

means:
(3}  any financial Institution {including any export
credit agency} which from time ta tima
agrees to provide financing faclities to, or
for the benefit of, the Company in respect of
the Locomotives or any person referred to In
{c} below and/or for whose benefit Security
over, or rights in the nature of Security
relating to the Locomotives andlor this
Agreement and/or any agreemeni entered
into pursuant to tha terms of this Agreement
is granted; or

(b}  any financial instititlon which from lima to
{ime serves as security agent and/or trusles
for one or more financial Instiutions faling
within {a} above; or

{y  withrespect to the Locomotives, the ovwner

o} such Locomolives (if not the Company)
and any other person (other than a person
falling within (a] or (b} above and excluding
any operator of all or any of the
Locomotives) who has a leasehold,
proprietary or security interest In such
Locomotives;

means the Network, the Depots, the Stations or
any one of more of them, as applicable;

means colleclively or individually, the locomotives
to be manufactured and supplied to the Company
by the Conlractor in accordance with this
Agreement, with each Individual locomotive being
Identified by its vehicle number;

means the final maintenance plan adopted in
accordance with Clause 15.2 (Malnlenance Plan)
22
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as revised from tima to time In agreement belween
the Parlies;

Manuals means those manuals developed by the Contractor
in refation to the Locomotives and referred to In
paragraph8 of Scheduls 3 {Agreement
Management}, Pat 11  (Documentation,
Documentation Standards and Documentation
Control);

Master Programme means the programme required 1o be prepared by
. the Conlractor pursuant o the provisions of Parf 13
{Programma Management) of Schedule 3
(Agreement Management) and attached 1o this
Agreement as Schedulo 5 (Master Programme), as
may be adjusied from time to time in accordance
with this Agreement;

fo Master Spares List has the meaning glven to it in Clause 15.1.1
{Spares);

Master Tools and Test  has the meaning given to it In Clause 16.3.1 (Tools
Equipment List and Test Equipment};

Milestone has the meaning given lo It in paragraph 1.2.1 of
Schedule 1 (Pricing and Payment Terms);

Mitestone Date has the meaning given to it in paragraph 1.2.1 of
Schedule 1 (Prcing and Payment Terms);

Milestone Payment has the meaning given to R in paragraph 1.2.1 of
Schedule 1 (Pricing and Payment Terms);

Misslon Reliabiiity in relation to a Batch, means the average number
. of Faults per Locomotive n such Batch in relation
Q to distance travelled expressed as Faulls per
million kitometres traveiled where the target Is to
achieve on average less than or equal 1o 15
(fiteen) Faults per milion Locomotive kilometres
travelled by the Fleetl. Mission Refiability shal ba
measured for each calendar month using the
follawlng formula:

= K+YI1|°°0.°QD
whersa:

Z = Mizsion Refiability;

X = number of Faults reported and confirmad In
relation te the Fleet for the calendar month
being measured {on the basis that the Faults

LOCOMOTIVES SUPPLY AGREEMENT ~ i
TFA SUPPLY AGREEMENT 232 DESEL

LACOMOTIVES
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Mission Reliabllity
fletenlion Releass Date

Mission Rellability
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reported and confirmed during the relevant
celendar month for any Locomotive In such
Batch that has not achisved a minimum
average monthly traveliing distance of 5,000
kitometres as at tha end of that calendar
month, shall not be counted in tha Fault
measurement for that calendar month};

Y = total distance travelled by the Fleet for the
talendar month being measured {on the
basis that the distance travelled during the
relevant calendar month by any Locomolive
in such Baich that has not athieved a
minimum  aversge monthly traveling
distance o} 5,000 kilomatras as af the end of
that catendar manth, shall not be counted in
the distance measurement for that cafendar
month},

and where average monthly iravelling distance of a
Locomotive in such Batch for any calendar month
which explres after commencement of Phase 2 of
the Misslon Reliability messurement process (as
contemplated in Clause 1 (Mission Reliabifity and
Floet Avallabifity), shall be determined using the
following formula:

A=B+C

where:

A = the average monthly travelling distance of
thal Locomotive for the relevent calendar
month;

B = the lotal distance ftravelled by thal
Locomotive during the 6 (six) months
immeadiately preceding the dale of
calculation (or during such shorler period as
may then have expired since the date on
which Phase 2 of tho Mission Reliability
measurement process commenced);

C = the number of calendar months explred In
the perled raferrad Lo In variable B abave;

means, in relation to each Baleh, the earlier of the
dale on which the Misslon Refiabitity Target for that
Batch is achieved and the last day of the Flect
Defect Proteclion Period applicable to that Batch;

has the meaning gliven to it in Clause 11.5 (Mission
24
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Reliability and Flest Availability);

mezns @ paiod staing on one day in a Gregorian
calendar month and ending on the numarically
corresponding day in the next succeeding calendar
month, provided that where any such period would
otherwise end on a day which is not a Business
Day., it shall end on the next succeeding Business
Day. unless that Business Day falls in the calendar
month suceeeding that in which it would otherwise
have ended, in which case, it shall end on the
immediately preceding Business Day, provided that
if a period starts on the last Business Day in a
calendar month or # there is no numerisally
corrgsponding day in the month in which that
period ends, that period shall end on the last
Business Day in that laler meonth {and all
references 1o months shall be construed
accordingly);

has the meaning given 10 it in Clause 6.3{Monfhly
Tes! Programme);

means al approvals, permissions, consents,
licences, certificates and authorisations {whether
statutory or otherwise and whether issued by the
RS, any other Regulatory Authority or ofherwiss)
which are required fom time to time for the
purpose of carrying oul the Works;

means the rail nelwork owned by the Company
and which is situated in South Africa;

mesns a penally imposed by the Company on the
Contraclor under Clause 20.5 (Non-Compliance
Penalties);

has the meaning given to # in Clause 20.7 (Nen-
Compliance Penalty Cap);

means a certificate substantially in the form of Pra
Forma 31 of Schedule B (Pro Farmas) issued by
the Contractor pursuant Io Clause 20.8 {Non
Cornpliance Penalty Certificate);

means ofigina! eguipment manuiacturer;
means a ceflificale issued by the Engineer
pursuant 0 paragraph 3.5.6 {(Certification of

Milestone Paymenis) of Schedule 1 (Pricing and
Payment Terms;

L
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Parent Guaraniee means the guarantee provided by the Guaraniorin
favour of the Company substantially in the form of
Sichedule 15 (Form of Parent Guaranles);
Party or Pariles means the Company and/or tha Contractor, as the

¢aseé may be;

Parlicipation Interests  means, with respect to the Contractor, the relative
interests of the OEM and the BEE Party in the
economic benelits of tha Contractor;

Penaltles means, collectively a Delay Penalty, a Non

Compliance Penalty, a Fue) Consumption Penaity

or, at the end of the Fleet Defect Protection Perlod,

any amount payable by the Conlractor to the

. Company under Clause 11.5.5 (Mission Reliability
and Fleet Avallabllity);

@ Performance Audit means an audid{ by the Company of the
Contraclor's periormance in fulfilling #ts obligations
In respect of the Technical Materials andfor the
provision and deposition of the Escrow Materials;

Permitted Sub-licensee has the meaning given to it in Clause 13.2.1
(Intellectual Propery Rights);

Polenlisl Fieet Defect  means a Detect in a Component which peeurs as &
result of the sama faull in any period of 12 months
during the Fleet Defect Protection Pariod:

(2)  in10% or more of the same Components
within the Flaet, or

{b)  where such Component is a traction motor,
g in 5% or more of the same Components
(O within the Fleet; or

{c)  which the Company reasqnably belleves
{having consultad with the Contractor) will
thereafler become a Fleet Defect;

Prime Rate means, &l any relevani time, the publicly quoted
pritna overdraft rate of the Standard Bank of South
Alrica Limited at that time, being the nominal rale
of interest per annum at which that bank lends
mongy on unsecured overdraft to corporate
borrowers, expressed as a nominal annual rate
compounded monthly In arrears (a certificate from
any managsr of that bank, whose appointment or
authority need not be proved, as {0 the prime rate
al any lime and the usual way in which # Is

calculated and compounded at such time, In the
LOCOMOTIVES SURPLY AGREEMENT - %€
TFA SUPPLY AGREEMENT 232 DIESEL
LOCOMOTIVES
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Project Documents

Project Manager

Projecl Manager's
Representative

Progress Report

Quaslity Assurance
Doacumentation

Gualily Assurance Plan

Rectified

Rectiflcation Work

Release Event

Relevant Authér!ty
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absence of cledcal or manifest error, will ba prima
facie proot of that rate); -

means this Agresment, the Escrow Agreement,
each Securily Document and any other document
or agreement designated as such by the Partles;

maans the person appointed as such by the
Contractor in accordance with Part 1 (Appointment
of Aepresentatives and Steering Committees) of
Schedule 3 (Agreement Management);

means the person appointed as such from time 1o
lime by the Project Manager In accordance with
Pan1 (Appointmen! of Representatives and
Steering Commiitess) of Schedule 3 {Agreement
Management);

has the meaning given !0 it in paragraph 3.1.3 of
Schedule 3 {Agreement Management), Panl 5
(Management Communications/Meetings);

means the documentation produced as a
consequence cof the Qualty Assurance Plan,
including testing and inspection records and
approvals, cerdificales of conformity, Cormeclive
Action Reporis and auditing records;

has the meaning given to i in paragraph 2 of
Scheduts 3 (Agreement Management), Part 9
{Quality Assurance);

means, in relation to any Component, the repair,
modification, redesign, amendment, rectifization or
replacement of a Defect such that the Defect no
longer exists and “"Pectification” shall have the
corresponding meaning;

means, In relation to any Component, the removal
thereo! and all works of repair, modification,
regesign, amendment andfer rectification of such
Component, including the testing therect, to ensura
that the relevant Defect no longer exists;

has the meaning given t¢ &t in the Escrow
Agresment;

means the Government of the Republic of South

Alfrica, whether at national, provincial or local level,

or any governmental ministry, department or

agency, or any other public authority, body, entity

or functionary having jurisdiction under the laws
27
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and/or regulations of the Republic of South Africa
aver any matter arising from or relevant to this
Agreemant and the other Project Documents;

Representatives means the Company's Representativas and the
Contractor's Reprasentatives or any of them, as
the context may require, each with the roles and
authorities sat forth in Parl 2 (the Engineer} and
Patd {the Project Managet} of Scheduls 3
(Agreement Management) respectively;

Requlred Insurance means the insurance policles raferred to in
Policies Clause 182 (Responsibility for the Logomotives
and Insurance);

Retenllon Amounts mezns the amounts payabla by the Company to
. the Contractor under paragraph 1.2.1 of Schedule
1 (Pricing and Payment Terms) on the Flest
@ - Avaliability Retention Release Dale, lhe Mission
Reliability Retention Release Dals and on Expiry of

the Agreement Period (as applicable);

Reviewable Design meens the malerials, documents gnd Information
submitted by the Contractor under Pan B8 (Design
Process) of Schedula 3 (Agreement Management);

RSR means the South African Rallway Safety Regulalor
constituted under and in terms of the National
Railway Safety Regulator Act, 2002 and any
successor body;

Safely Event means where, as a rosulf of any accident occuring
to, or any faflure, fault or delect or other avent, in
each case, affecting safety on or In connection

._ with, the Locomotives, any remedial or other work
(O , Is, in the reasonable opinion of the Engineer,
urgently necessary to (i) ensure compliance with
any Legal Requirement or any recommendation,
finding, report or olher requirement by the RSR or
any other Relevani Authority or any declared or
formal internal Transnet policy or (i} obtain or
maintain any Necessary Gensent;

Sale Confract has the meaning given 1o it in Clause 1.6 {Master
Agreement);

8D Value means the total monetary value of the

commitments made by the Contractor under the
SD Plan;

Securlty means any right of ownership, lien, morigage,
charge, pledge, hypothecation, alloiment, security
LOCOMOTIVES SUPPLY AGREEMENT — 28
TEA SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES
Coce; TFRAG ~ HO - 8609

0058-0372-0001-0402



i mmrme e et 4y WY e e u -y

PR N e

0058-0372-0001-0403

7401871 2

Securlty Documents

Scheduled Acceptance
fate

Scheduled Handover
Date

Software
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interest, right of possession, right of detentian, right
of set-off, assignment by way of seeurity or other
encumbrance;

means the Advance Payment Bond, tha Parent
Guarantes and the SO Bond, and a reference to
Security Document means any one of them;

means in relation a Locomotive, the date specified
for Acceptance of thal Locomotive, such dates to
be prepared by the Contractor pursuant to Clause
7 (Handover and Acceptance) and aftached to this
Agreement as Padl 2 (Scheduled Acceptance
Dates) of Scheduta 2 (Scheduled Handover and
Scheduled Acceplance Dates), as extended by any
period of extenslon granted to the Contractor
pursuant o Clause 6.9 (Polsntial Grounds for
Extension) or, in the case of a Locomotive subject
to Excess Handaver as a result of Handover of that
Locomolive prior 1o its Scheduled Handover Date,
pursuant to Clause 7.7 (Handover and Acceptance
of Excess Locomolives), pursuant to Part 7
(Variations} of Schadule 3 or to the Company
pursuant to Clause 9.22 (Potential Grounds for
Company Extension);

means [n relation to a Lacamative, the data
specified for Handover of that Locomolive, such
dates 10 be prepared by the Contractor pursvant to
Clause 7 and attached to this Agreement as Part 1
(Scheduled Handover Dates) of Schedule 2
{Schaduled Handover and Scheduled Acceptanca
Dates) as extended by any period of extension
granted to the Contractor pursuant to Clause 9.9
{(Potential Grounds for Exiension) , or pursuant to
Part 7 (Variations) of Schedule 3 ortg tha
Company pursuant to Clause 9.22 (Potential
Grounds for Company Extension);

means a machine readable, in object code form
only, computer programme or compilation of data
that is fixed In any tangible medium of expression
or any storage medium from which the programme
may be perceived, reproduced or otherwiss
communicated, either directly, or with the ald of a
machine readable device, and shall include without
limitation, the software relating to the focomotive
managemenl system, propulsicn and traction
systems and auxiliary control equipment and any of
the Contsactor's other propristary software used in
the ordinary operation of the Locomotives and any
optional software to enhanca the operation of the

29
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Locomotives, as well Bs any upgrades or revisions
of such soflware which the Gontractor providss in
fulliiment of a specific wriiten commitment or
otherwise (save thal nothing In this definition shatl
be deemed o create an obligation on the part of
the Contractor to provide any support, upgrades, or
revisions {0 any such software, except as
otherwise agreed in this Agresment or in wriling
between the Contractor and the Company);

Spares means spare Components listed in Schedula 8
{Bpares, Tools and Test Equipment) for any
Loocomotive purchased by the Company from the
Contractor from time to time pursuant o
Clauss 16.1  (Spares) and paragraph2 of
Scheduls 1 (Pricing and Paymemt  Terms),
. including all Tools and Tesl Equipment;

{ SBpecification means the lechnical spegification of the
Locomatives set oul in Schedule 16 (Specitication);

Specilic Change inLaw means a Change in Law:

{2  whichis a changs that directly affecis the
Works or the ability of the Contractor to
porform ils phligations in refation io the
Wortks, and

(b)  having an impatt on the costs {intluding the
profit for the Contracton) or timing of

parformance of the Works,
provided that such Change in Law shall not be a
. Bpecitic Change in Law where:
( (i it relates 1o the internal working practices of

the Contracior or any Sub-Contractor andor
the works, fastory or premises of the
Coniractor or any Sub-Contraclor; or

{it)  itis a change In income or corporate taxes
or the introduction of a tax afiecting
companies generally, or a change in VAT
{but, Tor the avoldance®s! doubt, this shait
not be construed so as to prohibit a Parly
from levying VAT on taxable supplies made
from time 1o time under this Agresment at
the prevailing rate}: or

(i) it shouid have been reasonalbly foreseesble
on the Effective Date by an exparienced
contraclor performing apsgrations similar lg

LOCOMOTIVES SUPPLY AGREEMENT - an
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Stations

Steering Commitiee

Subsidiary

Sub-Contract

Sub-Contractor

Supplier Development
Bond or 80 Bond

Buppiter Development
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ihe ones refating to the Works, on the basis
of draft Bills, gresn or white papars in gach
Case, putisned in any Sovernment
Gazette:

{aa) prior 1o the Efiective Daty;

{bb} that does not have a malerially
dilferent affest 1o the relevari Change
in Law;

means, individually and collectively, the stations on
ihe Network owned or operated by the Cornpany in
Soun Africa;

means the joint oversight and fiaizon commitige of
the Paries established in accordance with Pan 1
{Appointment of Represeniglives and Steering
Committee) of Schedule 3  (Agreement
Management);

msans a subsidiary as defined in the Companies
Act and shall include any persan who would, but
for not being a company under the Companies Agt,
qualify as a subsidiary as defined in the
Companies Act,

means any agresment entered into with =3
sub-contractor in connection with the Waorks;

means any parly to a Sub-Contract other than the
Coniractor;

means, in ralation o any Non Compliance Penalty
obligations lor Supplier Development under Clause
20.5 {(Non-Compliance Penalties), an irgvocable,
on-demand bond to be issued substantially in the
fprm  of Schedule 12 (Form of Supplier
Development Bond) in favour of the Company by a
bank reasonably acceplable {o the Company with a
long term issuer defaull credit rating (by Moody's
Investors Service Limited or Fitch Ratings Umitact
of any SsuRcessts 1o thelr respeclive ratings
business or any other ralings agency approved by
he Company) of a! leas! A- (in the case of Fiteh
Ratings Limiled) and A3 (in the case of Moady's
investor Services Limited) (International credit
[ating for_inlernational banks and national cregit
rating for focal banks) and otherwise acceptable to
the Company {in its sole and absolute discretion):

mgans 1he Department of Public Enterprise
a1
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Programme or SDP

S Plan

Tax invoice

Taxation

TE
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supporled  programme  focussing  on  the
development of losal and regional suptliers
including,

{a)  enhancemenl of the compeliliveness,
capacity and capabilily of the South Alrican
and regional supply base; and

HEn)] the empowsrment of previously
disadvantaged Individuals and enterprises,

and which replaces the Nationai Industria!
Participation Programme;

has the meaning given to it in Clause 20.4.1
{Sogio-Economic Obligations);

has the meaning given 1o that term in section 20 of
the Value-Added Tax Act, No. 88 of 1891;

means any form of taxation, levy, charge, duly or
impost whenever creafed, imposed, fevied or
deducled, whether in South Alrica or glsewhere
and includes (withaut limitation}:

{3} any charge, lax, duly or lavy an or in
respect of income, profits or pains or
providing for any charge or liability o
income tax, profil lax, comparation tax,
advance comparation tax, caphial gains tax,
VAT, customs and other import duties,
expise duly, stamp duty, stamp duly reserve
iax capital duty, capital transfer tax,
inheritance tax, national insurance or social
securlly contribulions, registration Jees and
payrments, all other similar Labililtes and
generally any tax, duty, impost, Jevy of any
amount payable to the reserve, customs,
fiscal or governmenta!l authorities, whather
in South Alrica or elsewhere; and

) all cosls, expenses, penalties, fines,
chaiges and interast payments Ingidentat to
any Taxation and any payment made gr
liability incurred under any settlement of any
claim for taxation,

and Tax and Taxable (and other cognate
expressions] shall be construed accordingly;

means Transnet Engineering, an operating division
of Transnet SOC Ltd, a public company
az
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Technical Materials
Tender

Test Equipment

Test Phitosophy

Test Programme

Test Reports
(O Test Schedule

Testing Documentation

Toals

Tools and Test
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incorporated in South Africa (repistration number
1980/000900/30} and referred to in Section 2 of the
Legal Succession to tha South African Transport
Services Act, No 8 of 1989,

means the materals listed in Schedule 10
{Technical Materials);

means the written sesponse to the AFP by the
Contractor dated 30 April, 2013;

- means the equipment developed to fest

dimenstons, functionality and input and oulput
parameters of the Locomatives and tha equipment
fited thereto purchased by the Company from the
Contractor from time to time pursuant to
Clause ¥6.3 (Tools and Yest Equipmentt and
paragraph 2 of Schedule 1 (Pricing and Payment
Terms);

has the meaning given to it in paragraph 2 of Part 8
{Tesling), Schedula 3 (Agreement Managernent);

means the programme of action:

(s)  which delivers the requirements of the Test
Philosophy; and

(b  which describes the tests to be undertaken
by the Contractor in Part 8 (Testing} of
Schedule 3 (Agreemenl Management);

has the meaning glven to in paragraph 7.1 of Par
8 [Testing), Scheduls 3 (Agreement Management);

has the meaning given {o i In paragraph 4.1 of Part
B {Testing), Schedule 3 (Agreement Management);

means the Test Programme {including the Monthly
Test Programme), Test Schedules, Test Reports
and other documentation relating {o the tesling of
the Locometives required 1o be delivered by the
Contraclor under Part 8 {Testing) of Schedule 3
(Agreement Management);

means the logls purchased by the Company from
ihe Contractor from time 1o time puwsuant 1o
Clause 16.3 (Tools and Test Equipment) and
paragraph 3 of Schedule 1 (Pricing and Payment
Termns);

has the meaning given to it In Clause 16.3.3 {Tools
33

402



0058-0372-0001-0408

74318752
Equipment Order

Total Contrac! Price

Training

Variation

Variation Accelerstion
Saving

Variation Capital Casts
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and Tes{ Equipment};

IHEENS.

{a} in respect of 24 the Locomotives, the
aggragate Contraci Price for all
Locomolives, excluding VAT,

&) inrespect of the Spares {inciuding
consumables), the initiz) Spares Vaiue,
axcluding VAT,

(€} inrespect of the Tools, the Initial Tools
Valus, axcluding VAT, and

{dy inrespect of the Tes! Equipment, the nitial
Test Equipment Value, excluding VAT,

or the aggregate thereol as the context may
require;

means the laining 0 be gprovided by the
Contractor {0 the Company personnel in
accordance with Pan 12 (Training) of Schedule 3
(Agreement Managamant);

means any Fequired Varigtion, Company
Proposed Varialion or Conlraclor Proposed
Varialion {in each case as defined in Part 7

(Variations) of Schedule 3  (Agresment
Management);

means the cost saving to the Contractor of an
acceleration of the Scheduled Accepiance Date as
3 resulf of the implementation of a8 Variation;

means the sum ol any {in each case resuiting from
the relevant Variation):

{8)  Variation Manufaciuing Price; and
{b) Variation Delay Cost;

less the sum of any.

{c&y  Varation Manufaciuring Saving: and
{) Variation Acceleration Saving.

and being a positive sum;

34
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Varlation Delay Cosls

Varlation
Manufacturing Price

Vestation
Manufacturinpg Seving

: Varfation Order
. Variation Process

Varlation Savings

VAT

Warranty Period
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means the cosl to the Contractor of delay to tha
Scheduled Acteptance Date as a result of the
implementation of a Variation;

means the price for the design, manulacture and
implementation of the Yarlation;

means the saving in the design, manufacture and
commissioning cost, which will arise as a resylt of
complying with tha Varlation;

means an arder issued by ths Enginesar pursuant to
Part7 (Varialions} of Schedule 3 {Agresmant
Management);
means the process for making Varlations set out in
Part 7 (Variations) of Schedule 3 {Agresment
Management);

maans the sum of any {in each case resulting from
the relevant Variation):

(s}  Variation Manufacturing Price; and
(v}  Variation Delay Cost;

less the sum of any:

() Variation Manufacturing Saving; and
(@  Vardation Acceleration Saving,

and belng a negative sum;

means velue-added tax charged end levied in
terms of the Value Added Tax Act, No, 89 of 1991;

means:

{z)  inrelation to each Locomotive {including
each Component ot such Locomolive, other
than the traction motors referred 1o In (b)
below and the Spares referred to in {c}
below), the pariod ending on the earlier ta
ocour of:

(i} 24 (twenty four) months commencing
on the Acceplanca Date of such
Locomotiva; or

(i) the achlevement of 400,000 kms In
35
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Works

Works Test Caertificale

Works Tests
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respec! of that Locomotive,

a% salendes Dy and in accordance with any
exartise of the Option under Clause 10.10
{Option to Extend);

bty In relation o each raciion molor fitied to @
Locomofive {whelher al Acceptance of that
Locomotive or a1 any time thereafier during
the period referred 1o in this paragraph (b},
Including any action metor in retation to
which tha warranty period for such traction
motor expired pursuani to paragraph {Q)(iH
betow), a peried of B {six) years
commangsing on the Acceptance Date of
that Locomotive;

¢}  inrelalion to each Spars (including any
traction motor not having been fitted to 2
Locomotive pursuant to paragraph (b
above), the perind ending on the earker to
ocouy of

(i} 18 [eighleen} months after being
placed in service by the Company; or

(i 21 {wenly one} months alter
Acceplance of thal Spare;

means 8l works {including the work necessary fo
obifgin Necessary Consents} to be undertaken in
order to achieve the design, construction,
Commissioning and Dellvery of the Locarnotives ot
Components thereof In accordance with this
Agreemant and the other Project Documents,
including the securing of facilities and eguipment in
which such construction will cocur;

means a cenilicate, subsiantially in the lorm set out
in Pro Forma 3 of Schedule 8 (Pyo Formas), o be
issusd by the Engineer io the Contracior on
successtul completion of the Waorks Tests;

means {ests identified as such in the Test
Programme.

k)

RG-055

405



0058-0372-0001-0411

7431871 2

1.2 Congtruction

124 in this Agreemant nnfess inconsistent wits ine context, any reference to:

12141

1.2.1.2

1213

1.2.1.4

1218

1.21.8

1217

1218

1.2.189

1.21.10

1.2.6.11

one gender include a reference 1o the others;
the singular includes the plurel and vice versa;
nalural parsons include jurislic persons and vice versa;

an amendment inclides an amendment, supplement, novation,
re-enactment, replacement, restatement or variation and amend
will be consirued accordingly;

assets includes businesses, undertakings, securities, properties,
revenuss o righis of every description and whether present or
future, actual or contingent;

an authorisation includes an authorisation, consent, approval,
resolution, permit, licence, exemption, filing, registration or
notarisation 25 the same may be amended, modified,
supplemented or replaced from time lo time and to any propes
order, instruction, requirement or declsion of any Relevard
Authority given, made or issued under it;

a Defaull being continuing means thal it has not been remedied
within any applicable remedy period or waived;

A guaranlee means any gusrantee, bond, letter of credy,
indemnity or similar gssurance against financial loss, or any
abligation, direcl or indirect, aclual or contingent, {o purchase or
assume any indetiedness of any person or to make an invesiment
in or loan to any person or {0 purchase assels of any person,
where, in each case, thal obligation is assumed in order 1o
maintain or assis! the abilfily of that person to meel any of its
ndebledness;

& person includes any individual, company, corporaticn,
unincorporated assogiation or body lincluding a partnership, trusy,
fund, joint venture or comsortium), government, state, agency,
organisation or other entity whether or not having separate legal
personality; '

a regulation includes any regulation, rule, official directive,
request or guideline (whether or not having the foroe of law but, i
not having the force of Jaw, being of a type wilh which any person
to which it applies is accustomed to comply) of any governmental,
inter-governmental or supranational body, agenoy, department of
regulatory, sell-regulatory or other authority or organisation;

& provision of law is a reference to that provision as extended,
apphed, amended, re-amended or re-enacted from time 10 fime,

LOCOMOTIVES SUPPLY AGREEMENT -~ a7
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whether befors or after the date of this Agreement, and includes

any suberdinate laglslation;
124.12 a Party or any other person includas its sueccessors in tile,
H permitted assigns and permitted transferges;
12143 a year ghall be regarded as a relerence lo a period of 12 {welve)

conseculivo months and, unless stated otherwise, yearly shall
refer to a year commencing on the Effective Date or any
anniversary of the Effective Dale;

1.2.1.14 ZAR, Rand or B means the tawiu! currency, from tims to tims, of
South Alrica;
1.21.15 agree or agreed or any derlvative thereof shall be interprated 1o
. mean an agreement in writing slaned by both Parties;
1.2.1.16 in writing or written means any f{ypewritten or printed
(C) communication (whether comprising words, tigures or drawings)

including eny facsimiie or electronle mall (excepl for any legal
processes or nolices referred 1o in Clause 28,1 {General)) lo the

address of the reciplent;

1.2.1.17 the Engineer is to be construed as a reforence to the Company
aeling through the Engineer;

1.2.1.18 this Agreement shall includa a reference to the Schadules, the

Annexures and any document or Information contained in
eleclronic format on any CD-ROM dated the date of this
Agreement and inllialled by eath Panly to identify that CD-ROM
and the dacuments or information contained in i 2s forming part of
a Schedule or Annexure;

. 1.24.19 this Agreement and each other Project Document includes (without

prejudice fo any prohibition on amendments) all amendments

(‘ D (however fundamental} to such document from time to time,
: whether before or after the date of this Agreement;

1.2.1.20 a time of day Is a reference to Johannesburg time; and

1.2.1.2 the Company shall, unless expressly stated 1o the contrary, be
inlerpreted to mean Transnet Freight Rail only and shal! exclude
any other division, trading entity or Affiiate including, without
limitation, TE.

1.2.2 Headings to Clauses and Schedules are for convenience only and shall
nat, in any way, affect the inlerpretation of this Agreement.

123 The uge of the word Including followed by specific examples will nat ba
construed ag limiting the meaning of the general wording preceding it,
and the elusdern generis rula must not be applied In the interpretation of
such ganeral wording or suth specific examples.
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124

1.2.5

128

1.2.61

1.28.2

1.2.6.3

1.27

1.2.8

1.29

1.2.10

1.211

The ruie of construction that an agreemeni is to be interpreied againsi
the Party responsible for the drafting or preparation thereof must not ba
used in the interpretation of th's Agrazmenl.

Any number of days prescribed in this Agreement must be calculated by
including the first and excluding the last day, unless thal last day falls on
a day that is nol a Business Day, In which case, If Ihe las! day Is 2
payment date, the fast day will instead be the next Business Day in the
same calpndar month {if thers is one) or the preceding Business Day (if
there i3 not), ar, if tha last day is not a payment date, the fast day will
instead be the next Business Day.

A reference to 2 month or months is a referance Yo a perind staring on
one day in g calendar month and ending on the day preceding the
numerically corresponding day in the next calendar month or the
calendar month in which it is to end, except that:

it the numerically carresponding day is not a Business Day, the
peviod will end on the next Business Day in that month {if there is
ong} or the preceding Business Day (if there is nol);

ii there is no numarically corresponding day in that manth, that
period will end on the iast Busingss Day in that month; and

notwithstanding {a) above, & period which commengses on the Jast
Business Day of a month will end on the last Business Day in the
next month or the calendar month in which I is to end, as
appropriate.

if any provislon contained or appearing in a definition Is a subsiantive
provision conferring rights or imposing obligations on any Parly, efigol
shali be given to it as if it were a substantive provision of this Agreement,
notwithstanding the fact thal it is contained in or appears in such
definition.

Unless the coalrary intention appears a reference 0 any amouni of
Tonay 1o be paid by either Pary In terms of this Agreemant sha'l be
axciusive of VAT,

Where a Party is required to provide any consent or approval or agree to
the actions of another Party, the request for such consent s approval or
agreement mus! De in writing and such consemt or approval or
agregment must be In writing and shall not be unreasonably withheld or
delayed,

The expiry ot termination of this Agreemant will not alfect those of its
provisions which expressly provide ihal they will continue in torce or
which of necessity must continue 10 apply after that expiry or
termination,

Where figures are referred 10 10 numerals and in words, if there is any
conflicl betwaen the two, the words shall preva!,
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1.2.92 Any notice to be given by sither Parly in connection with this Agreement
shali be in writing.
1.2.13 Any reference to the Company or the Company Representalives or 1o
rights exercised by or an behall of the Company or by the Company
Representatives shall be consirued 2s relerences 1o Transnet SOC Lid,
operaling as the Company.,
1.2.14 Noiwithstanding the appointment by the Contraclor of any Sub-
Contractor, delegate, or agent in accordance with this Agreement, the
Coniractor remains fully liable, as principal, under this Agreement and
will ablain no relief for any fallure, on the part of any such delegate or
agent, to perform under this Agresment.
13 Conflicts
i the event of any conflict ar contradiction belwsen the main body of this
Agresment and the Schedules, the provigion in the body of this Agreement
shall take precedence, in the event of any conffict or contradiciion betwesn a
provision of one Schedule and that of another, the Schedules shall take
precedance in the foliowing order or priority:
1.31 Appendix A (Negotiations Quicome) of Schedule 18 {Specification);
132 Schedule 2 {Scheduled Handover and Scheduled Acceptance Dates);
1.3.3 Schedule § {the Master Programme);
1.3.4 the Test Programme (developed in accordance with Clause 8.1 {Tast
Programme;,
1.3.5 the following technical Schedules and documents namely, the Design
Programme, Documentation Plan, the Qualily Assurance Plzn. Test
Schaduie, with no order of priority as between them;
1.38 Appendix 8 {Line by Line Response to RFP Requirements) of Schedulte
16 {Speciiication);
1.7 all other Bchedules to this Agreement, with no order of priority as
between them,
and any updated or amended Schedule permilisd under this Agreemeni shall
overrids the earlier Schedule so updated or amended.
1.4 Sub-Coniractor Compliance
Where any provision of this Agreement raguices the Contractor to procure that
its Sub-Contractors comply with a panticular obligation, such requirement shall
be construed as follows:
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141

14.2

18

1.5

1.6.3

1.6.2

in the caee of any Sub-Contractor which is the Guarantor or 2 subsidiary
of the Guarantor, &n absolute obligation o procure  surh
compliance: and

in the case of any other Sub-Contractor, an obligation to use all
reasonable gndeavours lo procure such compliance.

Contractor Delegation

Withoul in any way derngating from, or limiting, the Contracior's obligations
under this Agresment and the other Praject Documents to which it is parly, the
Contracior shall be entitied 0 delegate the performance of its obligations
under sych Project Document in whole or in part o any subsidiary or halding
company of tha Contractor, Nolwithstanding any appointment of 2 delegale,
or agent, the Contrgelor remains fully liable, as principal, under this
Agreement and eath such other Project Document and, except as expressty
set oul in this Agresment, will obtain no relief for any failure, on the part of any
such delegale or agent, 1o perform under s Agreement.

Master Agreement!

The Contractor and the Company agree and acknowledge that the obligation
of the Qontractor to sell, and the obligation of the Company to purchage, eath
Locomotive in accordance with the terms of this Agreement constitutes a
separate and severabls contract of sale and purchase in relation (o such
Locomotive (sach a Bale Contract) and, accordingly, Inter atia

the ooligation of the Contractor to ransfer litle to, and the Company o
take title to and pay for, each Locomative pursyant to this Agreement
shall, once such obligations have been fully performed in accordance
with the terms of this Agreement, in each case oparate as the complete
perlormance of those ohiigations under the Sale Coniract relating 10 that
Locomotive regardless of the extent of, and without prejudice to the
rights of ithe Parlies in relation 1o, ihe performance by the Contractor or
the Company of their other separate cbligations under the Sale Contract
in respact of thal Locomolive or any of the other Locomotives; and

any references in this Agreement 1o this Agreement shait {insofar as the
conlext admits) include a relerence to any relevanl Sale Contract or Sale
Contracts.

2. Commencement

2.1 This Agreement shall commence on the Effective Dale,

2.2 Newithstanding the date of this Agresment, the whole ol this Agreement, save
for the provisions of this Clause 2.2, the Preamble, Glauses 1 (Interpretation),
Part 1 of Schedule 3 (Agreement Management), 21 (Braeach and Termination),
22 {Limitation of Liability), 26 (Dispute Resolution), 28 (Cession and
Assignment), 30 {Applicable Law), 27 (Confidentialily), 28 (Notices), 32
(Mitigation}, and 33 (Miscellaneous) which shall be of immediate force and
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etfect, will be suspendad until 2ach of the iollowing suspensive conditions has
been fully satisfied or waived in writing:

&R the Company shall have confirmed In writing lo the Cantracior (by
providing cerfified copies of the relevant source documents) that:

2211 the Company board of directors (conslituting the azccounting
authority of the Company for the purposes of Public Finance
Management Act, No 1 of 1999 (PFMA)) has in terms of section
88(3)(k) of the PFMA, approved the purchase of the Locomotives
and ils eniry into the Project Documents 1o which it is a parly; and

2212 it has oblained such requisite approvals in terms of
section 54(2){d) of the PFMA for the implementation of the Works
ag cotlemplaied in this Agreement and the other Project
Documents fo the extent such approval is required;

222 the Contractor shall have delivered fo the Company certified copies of
the following documents {in form and subslance reasonably satisfaclory
to the Gompany):

2221 the Constitutional Documents of the Contractar, including the
shareholders agreement (in form and substance satisfactory to the
Company} with the BEE Party;

g222 the Constitulional Documents of each member of the Contracior:

2223 resolutions by the shareholders and the direclors of the Contractor
authorising {A} the eslablishment of the Contractor and their
participation in the Coniractor as members of the Conlractor; (B)
ihe Contractor’s enlry into each Project Document fo which it is a
parly and {C) the giving of the financial gssistence under the
Parent Guarantes;

2.2.2.4 the original of an up-lo-dale and valid Tax Clearance Certificate
issued by the South Alrican Revenue Service in respect ol the
Contraclor and each member of the Contraclor incorporated in
Soulh Alrica;

2225 an up-to-date and valid extract of the regisier of members of the
Gontracior and the BEE Party;

2228 a copy of an up-to-date and valid 8-BBEE Accreditation Ceriificate:
2227 the griginal duly execuled Parent Guarantes; and

2228 the original duly execuied and unconditional Advance Payment
Bond;

2228 the original duly executed and unconditional SD Bond for an
amount nol less than the amount referred 1o in Clause 20.7.1 {Non
Compliance Penalty Cap:
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22210

22211

22212

22213

2.3

24

25

2.6

27

2 legal epinion in favour of and In form and substance satisfactory
to the Company on, inter aliz, the power, capacity and authorlty of
the Guaranior to enler intc the Parent Guarantes and the
enforceability of the Parent Guarantes under the laws of the
jurisdiction of incorporation of the Guarantor;

a Yeiler from the insurance brokers for the Contractor confirming
that tha coverage required by Clause 18 (Responsibllities of the
Locomotives and Insurance) is, to the extent required by this
Agreamenl, In placa and effective;

documents evidencing that the Contractor has obtained the
approval of the Reserve Bank of South Africa In respect of all
matters under this Agreement that require such approval; and

delivery by the Contractar of the Master Programme and an
organisational chart describing the responsibifities and reporting
lines of the Key Personnel,

Each Party shall use its reasonable endeavours to procure tha fulfiimani of the
suspensive conditions contained herein and, insofar as any suspensive
condition Is required to be fullilled by the refevant Party, such Party will in
good falth ake all reasonzble action with a view to fulfiment thereof or
finalising any and all required amendments or issues In respect thoreof as
expeditiously as possibls.

Unless all the suspensive conditions are satisfied or waived (if capable al law
of being waived) within 20 Business Days of the data of this Agreement (or
such olher period specified for the fulfiment thergot In this Clause 2.2 abave),
the rights and obligations of the Parlies under this Agreement will not come
into force; provided however that {ij such perlod may be extended for such
additional period as the Parties may In writing agree, and (i) the provislons of
this Clause 2.4 and those clauses specilied in Clause 2.2 shall remain of full
force and effect,

The conditions in Clauses 2.2.2 to 2.2.2.8 {inclusive) have been stipulated for
the benellt of the Company. The Company shall accordingly be entited 1o

waive fulfilment of any of such condition by giving written notice 1o that etfect
te the Contractor,

A breach ot & Parly's obligations under Clause 2.3 shall nol entitle the other
Party (lhe Aggrleved Parly) fo claim damages from the other Pady in
connection with revenue or profits which weuld have accrued to the Aggrieved
Party had the breach no! occurred and had this Agreement been duly
completed.

The Scheduled Handover Dates and Scheduled Acceptance Dates listed in
Schedule 2 assume an Effective Date of 31 March, 2014. If the EHective Data
occurs on a dale after 31 March, 2014, then within § Business Days of the
actual Effective Dale, the Contractor shall prepare and submit to the Company
a revised Schedule 2 taking into account when the Effective Dale aclually
accurred (such extension being equal to the number of days between 31

LOCOMOTIVES SUPPLY AGREEMENT - 43
TFR SUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Cede: TFRAC = HO - 8609



rrgss

—

0058-0372-0001-0418

7431871 2

March, 2014 and the Efiactive Date), provided no such exdension or revision
beyond the 20 Business Day period refarred tv b Clause 2.4 is paumilled,
excepl for sueh ludher period as may be agresd In writing by the Padies in
accordance with Clause 2.4, which shall then be the date on which the Master
Programme commences.

3.  Representations and Warranties

341

311

3.1.4

316

317

3178

31.7.2

3173

Each Party represents and warrants 10 the other Party that:

it is duly incorporated and validly existing under the laws of its
jurisdiction of ingorporation;

il has the power 1o own its assets and carry on ils business as il is being
conducied;

il has the power and legal capacity and has taken all corporate action
necessary lo execuie each Project Document to which it is a parly, to
perform its obligations and o exercise its rights under each of them, and
each such agreemenl constitutes its legally binding, valid and
enforceable obligation;

the documents delivered o o be deliversd under Clause 2
[Commeancement} are true and accurate, in full force and effect and no
proposals are guistanding to amend those documents;

it is not in breach of any of the terms of this Agreement or any other
Project Document to which it is a parly lo an exten! which would
materially adversely affect its abliity 10 perform its obligations hereunder
and thereunder;

the entering into of performance of its obligations or exercising of its
rights undar this Agreement and each other Project Document 1o which it
is a parly will no! breach any law or reguiation applicable o i, its
constitutional documents or any document which is binding on it or any
ot its assets or would constitute a defaull or termination event (however
describad) under any such document, in each case to an extent or in a
manner which would materially adversely affect its ability 1o perform its
obligations hereunder and theraunder,

10 the best ot its knowledge, information and belie;

no maierial matier exisls which might give rise to a ¢ivil, criminal,
arbitration, administrative or other proceeding in any jurisdiction;

therg is no material outstanding order, decree, arbitral award or
decision of a court, tribunal, arbitrator or governmental agency in
any Jurisdiction against it, and

no material civil, criminal, arbitration, administrative or other

proceeding in any jurisdiction is pending or threatened by or
against it,
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3'1-8

3.1.9

3.4.10

3.

3.1.42

3.1.13

31,134

31132

3.1.13.3

T T L B

which in any such case would affect its capacity to fulfil its obligations
under this Agreement and/or any other Project Document to which itis a
party; -

the execution, delivery and performance by it of this Agreement and
each other Project Document to which it is & party constitutes private
and commercial acls, rather than public or governmental or soverelgn
acts;

it is generally subject to civil and commercial law and to legal
proceedings, and nelther it nor any of its assels Is enthied to any
immunity (governmertal, soveraign or otherwise) from any set-off,
ludgment, execution, attachment or other legal process refaling to its
commercial or private law arrangements as are provided ior In the
Project Documents;

should any proceedings be brought against it or any of ts essets in any
jurisdiction in connection with the Project Documents, no immunily
{governmental, soverelgn or otherwise) from such proceedings shall be
clalmed by or on behalf of thal Party or with respect to its assets, to the
maximum extent permitted by law {including, without limitation, any
future governmental decree or legal notification);

to the maximum extent permitied by law (including, without limitation,
any luture governmental decree or lagal notification), t waives any right
of immunity (governmental, sovereign or atherwise) which it or any of its
assels may have [r the future; and

it consents generally, in respect of the enforcement of any judgment

“agalnst It in any proceedings brought against it or any of its assels in any

jurisdiction In connection with the Project Documents, 1o the ghving of
any relief or the Issue of any process in connection with such
proceedings Including, withowt {imitation and to the maximum extent
permitted by law (including, without limitation, any future governmental
decree or legal nolification), the making, enforcement or execution
against of in respect of any property whatsoever (irespectiva of its use
or intended use) of any arder or judgment which may be made or given
In such proceadings; and

in tha case of the Contractor only: .
2l information contained in the Tender was prepared and
submitted in good faith atter careful consideration, was true and
accurate in all material respects as at its date or {il appropriate) as
al the date (if any) al which it was stated to be given;

the Tender did not omit as at its date any information the omission
of which would make the Tender untrie or misleading in any
material respect;

nothing has occurred since the date of the Tender which renders
any of the material information in the Tender untrue or misteading
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in any malerial respect in the context of the transaction
contemplated by the Project Documents:

3.113.4 it has 2l lesst a Level 4 B-BBEE accreditation {measured in \erms
of the Depanment o! Trade end Indusiry B-BREE Codes of Good
Fractice).

3.2 Representations Continuing

Each of the representations and warraniies in this Clause 3 shall survive after
the execution of this Agreement.

4. Putpose, Consideration and Durstion

4.1 Purpose

This Agreement sets out, inler afla, the terms on which the Contractar has
agreed to sell each Locomotive o the Company,

4.2 Conslderation

ln consideration of the Contractor'’s various commitments and cbligations
under this Agreement, the Company has agreed lo purchase and pay for each
Locomotive in accordance with and subjest 1o the lerms of this Agreemaent,

4.3 Agreement Period
4.3.1 This Agreement shall continue for the Agreement Period.
4.3.2 Neither Party shall have any right to lerminate this Agreement or any

part of this Agreement except in accordance with the express terms of
this Agreement,

5. Conteagtor's Principal Obligations
5.1 General

The Contractor shall design, manufaciure, engineer, supply, test, cormmission
seil and deliver each Locomotive:

E3

5.1.1 in accordance with the Specification (notwithstanding any rights of the
Company in refation to Reviewable Design) and the Master Programme;

51.2 1o achieve the design life specified in Clause 5.2 {Design Lite);

51.8 in accordance with all due skil, care, diligence. prudence and foresight
to be expected of appropriately qualified and experienced professional
designers and engineers with experience in carrying out work of a
similar seope, type, nature and complexity 10 that required under this
Agreement;
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5.1.4

815

5.1.6

517

52

521

5.2.1.1

5.2.1.2

5.2.2

53
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In & sate mannser and free {lo the extent possibla using the best modern
design and engineering principles and practices) from any material risk
1o the health and well-being of persons using, operating or malataining,
or involved in the management of the Locomotives;

such fhat each Locomotive Is Fit for tha Purpose;

using materials and goods which are new and of sound, good and
satistactory quality such that each Locomolive will be of new
manutacture and of sound, good and satistactory quality; and

In accordance with (he best modem principles and practices in the
activity concemed, Gaod industry Practice, In relation to each Baten, as
al the date of Issue of the Acceplance Cartificate for the first Locomotive
in such Batch and, subject to Clause 12,2 (Change in Law), sall
Necessary Consents and Lega) Requirements.,

Design Lite

The Contraclor agrees lo use and cauvse Its afiiliates to use, as
applicable, seasonable skill and care in designing the Locomatives, with
a view o producing a destgn life of:

not less than 35 years In tespect of the Locomotive platform (being
the underframne) and bedyshefl, and

ndt less than 30 years in respect of the Locomotive (other than the
platform and bodyshell),

it being recognised that:

(i} certain Components will require replacement during such period
as a result of falr wear and toar;

(i) such agreement on the part of the Contraclor excludes any
Excluded Matler to the extent that such Excluded Matter
materially adversely affects such design life; and

{i}) the assumption referred to in Clause 5.2.1.2 shall not apply to
time-expired Components,

The Contractor's obligations are excluded by any Improper Use of the
Locomotives by the Company o the exlent such clrcumstances
raterlally and adversely affect the design life of the Locomotives.

Acceptance and Approval

In performing its cbligations under Clause 5.1, the Conlratior shall comply
with the procedures for Acceplance set out In Clayse 7 (Randover and
Acceptance) and Schedule 3 {Agreement Management).
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5.4 Trainlng, detumentation and Informeatlon

The Contractor shall comply withy all training, documentation production and
standards, and information provision obligations set out in Schedule 3
(Agreement Management).

55 Speciiication

5.5.9

552

653

554

555

The Specification sets forth the Company's requirements in refation to
the Locomelives.

The Contractor shafi perform its obligations under this Agresment to
achieva the Spacification in relation to the Locomotives.

The Specification may only be amended by way of a Varation Order
concluded in accordance with the Variation Process,

The Company does nol give any warranty (express or implied) as to the
completeness or accuracy of any Background Information and such
Information s provided to the Conlractor on the basis that it has
candycled its own due diligence and taken iis own advice with respect to
its ability to rely on the Background Information for the purpose of
producing the Specification or otherwise,

Neither the Company nor any of lls agents, emplayees or contraclors
shall be llable 1o the Centractar in conlracl, delict (including negligence
or breach of stalutory duty), or otherwise as a result of any Inaceuracy,
omission, or inadequacy of any kind in the Background Information.

5.6 Spares and Speclal Tools

The Parties shall perform thelr respective obligations sel out in Schedule 1
{Pricing and Payment Terms).

5.7 Fuel Efficlency

5714

572

578

The Coniractor hereby guarantges thal each Locomotive shall achieve
the fuet elficlency tarpetsset out in Schedule 18 (Fuel Consumption
Warranty) {the Fuel Consumpiion Warranty).

The Company shall, at its discrelion, require certain Locomotives to be
tested under and in accordance with the provisions of Scheduls 18 (Fuel
Efficlency Warranty).

It the Locomotives are tested in accordance with Schadule 18 {Energy
Efficlency Warranty), and such tests reveal that the Locomotives do not
meel the Fuel Consumption Warranly, the Contractor shaii pay to the
Company the Fue! Consumnption Penalties (under and as defined In
Schedule 18 (Fuel Consumption Warranty)) within ten (ten) Business
Days of its receipt of written notlce requiring # 10 do so, together with a
Tax invoite for the amount of such Fuel Consumption Penalty. Such
written notice shall be accompanted by a cerlificate from the Engineer of
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5.7.4

57.5

the Company, whose, appointment or autherity nesd not be proved,
certifying the Fust Consumntion Pena'iss t~an due. Such ceruhcate will
Le prima facie proof of those Energy Efficiency Fenaliies.

The Company may sel off any Fuel Consumption Penalties owing 1o il
by the Conlracior under Clausa 5.7.3 agains! any amoun! owing o the
Contractor by the Campany.

The maximum amount of the Contractors fiability lo pay Fusl
Consumption Penalties under this Clause 5.7 read with Schedule 18
{Fuei Consumption Warranty) shall not exceed one per cent of the Total
Contract Price for alt Locomotives. For the purposes of this Clause 5.7
and Schedule 18 (Fue!l Consumption Warranty} only, the Total Contract
Price tor all Locomolives shall be Indexed on each indexation Date
using CPI (belng the weighled average of the consumer price index as
published from time to time by Stafistics South Africa (or its successor),
being referred to as “CP} - Al iterns for metropolitan argas” in Stalistical
Release PO141.1).

6.  Tesling and Commissioning

6.1 Test Programme

The Contraclor shall develop the Test Programme in ascordance with
paragraph 3 of Part 8 (Testing) of Schedule 2 (Agraement Management).

.2 Works Tests

6.2.1

B.22

6221

8222

The Contractor shall garry out the Waorks Tests in accardance with the
Test Programme.

it the Engineer has aitended a Works Test and the Company, acting
reasonably and in good faith, disputes thel a Works Tesl was
successiuily compleled, then:

the Company may issug a nofice In writing selting out with
reasonable specificity the basis on which # disputes that such
Works Tes! was successfully completad;

upon receipt of such a writien netice (and subiect to Clause 26
{Dispute Resolution), and nolwithstanding that the Contractor may
have issued a Work Test Certificale in respect of any Component
pursuant fo that test, the Contractor shall not ship any such
Component to South Alrica or use it lor the manulaciuring of a
Locomotive withoul the written agreement of the Company.

6.3 Monthly Test Programme

The Contracter shalf on a monthly basis, submit to the Engineer a schedule of
tests to be carried out for each Locamotive, derived from the Test Programme,
but adjusted to take into account progress al the beginning of sach month
{Menthly Test Programme). ¥ any changes o the Monthly Test Programme
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are necessitated by the state of progress of the Works Tes! at any time during
any relevant month, the Contractor shall
fodows.

6.3.1

6.3.2

if the change refales 1o the testing of a Locomotive at a focalion within
South Alrica, the Contractor must give the Engineer at least 5 {five)
Business Days' prior notice thereof;

if the change relates to the testing of a Locomotive al a location outside
South Africa, the Conltractor must give the Enginaer at least 40 (forty)
days’ prior notice theraof.

6.4 Access Righis and Inspection

641

6.4.1.1

6.4.1.2

6.42

8.4.3

Al ali reasonable times and upon reascnable notice by the Compary fo
the Contraclor, while the Works are being carried aa, the Engineer and
other authorised inspeciors of the Company (inciuding the RASR on
request by the Company) shail have reasonable access to the pramises
of the Contractor where the Works are being carried out for the purpose
of observing the Works, the progress thergol and the testing and
inspection of the Locomolives as part of e Works Tesls andlor the
Commissioning Tests, Such access and rights of observation shali:

be fimiled to areas direclly concernad with the Woarks and shall not
include restricied areas where development work or work of a
proprietary rature is being conducted (for the avoidance of doublt,
argas where tests and inspecticns are agreed to be pertarmed, as
described in the Monthly Test Programme, will not be considered a
resiricted area for the purposes nereol); and

may not be exercised in a way which unreasonably interferes with
the Contractor's operalions.,

Any notice by the Company under this Clause shall sat out the date(s) of
the intended visits) and the number of persons that wil attend that visi
on behall of the Company. if the Company's Representatives fait to
attend any testing or inspection as scheduled in the Monlhly Test
Programme {as may be changed only by naotice in accordance with
Ctause 63 (Monthly Test Frogramme}, the Contractor shall not be
obliged to reschedute or re-perform the relevant tes! of an inspection.

Ehould the Enginesr wish 1o inspect the progress ot Works carried out
by aversgas suppliers, the Engineer shall give the Contractar 10 {ten)
Business Days' notice of his intention to do so, and the Contractor shaill
make &l reasonable efforts to secure access to such suppliers on behalf
of the Company. The Company shall bear af costs and expenses,
including without fimitation all trave! and living expenses, incurred in
connection with \he aforesaid inspection, lesting and access by ihe
Company’s Representative to the Contractor's and supplier's sites, save
that the Guarantor andfor its suppliers may offer casual meals on-site
during the course of any inspection at their respeciive facilities andror
logal transpartation, in their sole discretion, Such inspsction or tasting, i
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65

6.5.1

6.5.2

6.6

6.6.1

8.6.2

683

B . PO PRSI S .

made, shalt not release the Contractor from its obligations under this
Agreoment, except as otherwise agreed by both Paries. Al
Representatives from the Company visiting the Contracter Fagility
{except the TRE Facility} must agree 1o afl niles and safely requirements
applicable to such facility.

Commissioning Tests

The Conlraclor shali carry out the Commissioning Tes!s in accordance
with the Test Programme,

Prior to the commencement of the Works Tesls and Commissioning
Tests, the Contractor shalt provide a checklist 1o the Englneer of any
additicnal tests that were conducted an the Companents and sub-

assemblies used in any Locomotive not otherwise provided In the Test
Programme,

Responsibliities

The Contracior will be regponsible, at iis cosy, for the servicing of each
Locomotive as required for the completion of the Works Tests and
Commissioning Tests.

Except as expressly set oul in this Agreement, thi Contractor shall be
tiahle for and shafl pay all costs and expensas of ar incidental to the

carrying out and completion of the Works Tests and Commissioning
Tests.

Except as expressly set out in this Agreament, the Company shall be
llable for and shall pay all costs and expenses Incurred by It In carrying
out and completing the Acceptance Tests including, without imitation, all
sand, drivers, track and power supply access, wagons or {raing that may
be required to conduct such Acceptance Tasts,

7. Handover and Acceplance

7.4

7.1

7.1.3

Locomelive Handover

If a Locomotive mests all Comemissioning Tesl Criteria, the Conlractor
shall be entitied to obtain and the Engineer shall be obliged to lssue a
Commissioning Certificate with respec? to that Locomolive,

Upon a Locomotive becoming a Commissioned Locomotive, the
Contractor shall Issue a Handover Notice to the Company specifying the
Scheduled Handover Date for that Locomotive and shall present such
Locometive for Handover at the Dslivery Point on that Scheduled
Handover Date.

Tha Scheduted Handover Dates with respect ta the Logomotives as at
the date hereof are set out in Part 1 (Scheduled Handover Dates) of
Schedule 2 {Scheduled Handover and Scheduled Acceptance Dates).
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Such dates may he subject to adjustment only pursuant to Clause 2.7
{Commencemant] and Clause 2 8 (Potentiz) Groonds o0 Exlension).

7.2 Acceplance

721

722

7.2.3

7.24

7.2.5

Following physical delivery of each Locomotive to the Dalivery Point and
upon sach such Locomotive becoming a Commissioned Locomolive, the
Company shalf conduct the Acceptance Tests (with the assistance of the
Contracior io the exten! necessary) in accordance wilth and within the
tire periods contemplated by the provisions of paragraph 5.8 of Part 8
{Testing} of Schedule 3 (Apreement Management), the Test Programme
and this Clause 7.

The Scheduled Acceptance Dates with respect lo the Locomotives as !
the Effeclive Dale are set oul in Part 2 (Scheduled Acceptance Dales) of
Schedule 2 {Scheduled Handover and Acceplance Dates). Such dates
may be sublect to adivsiment only pursuant to Clause 2.7
{Commencemant}, Clause 7.7 {Handover and Acceptance of Excess
{.ocomolives) and Clause 9.9 (Patential Grounds for Extension).

Withow! derogating from any of the Contractor's obligations in relation to
the Acceptance of the Locomotives, the Company shall cblain, a! ils
cosl, any Necessary Consent required o obtain exclusive uss of train
paths for the purpose of carrying owl the Acceplance Tesls, The
Conlractor shall make available and provide to the Compasy in a timely
manngr all assistance, Information and documents necessary lor a
logomotive manufacturer lo provide and which may be required or
reasonzbly requesten by the Company to obtain any such Mecessary
Consent,

The Company will give reasonable prior ngtice, in accordancs with Part
8 {Testing} of Schedule 3 (Agreement Management}, to the Contracior
of the time of sach such Acceptance Tes! and the Contractor shall be
given reasonable opporiunty to attend and witness (at its cost) each
syuch Acceptance Tesl.

In relation 1o the Type Testng that precedes the Acceptance Testing of
the B {six} Locomolives referred 1o in paragraph 5.2 (Type Tests) of Pan
8 {Testing) of Schedule 3 {Agreement Management) the Lontractor will
provide engineering personnel and testing aguipment, 10 be determined
and agreed and inctuded in the Test Programme, necsssary to perform
{hese evalyations and will, in relation io each such test submit a Test
Bchedule o the Company, for the Company's information, at teast 1
(orte) month prior to commencement of the Tyne Testing {in accordance
with paragraph 4 {Tes! Desoriplions) of Pan 8 {Testng} of Schedule 3
{Agresmant Management). The Company will make available to the
Contractor (al the Contraclor's cost) 1 [one) of the Company’s test cars
10 house inglrumentation (subject to space limitations), access to a
Company testing faciiity to perform test set up, and such personns! as
may bs necessary fo assist with the application of instrumentation on to
ihe test car and Locomolive. The Company wil also provide {at the

LOCOMOTIVES SUPPLY ABRHEEMENT - 52
TFA SUPPLY AGREEMENT 232 DIESEL

LOCONOTIVES

Code: TFRAC —~ HO - 8808

RG-071

421



RG-072

o __ T bt e eth e tees s mes = ool mmeTTene— e IR RN gt |
el e 8t . - B L T I e AL R P PR Y P R Dy DR L R e . ey e 422
T431871_2
Coniraclors cost) crews, up to 2 (two) Locomotives, and track
ime/access,
7256 i
7281 a Locomatlive completes and passes all its initial and {as relevant)
all repeat Acceptancs Tests (including the Fault-Fres Running) in
accordance with the relevant criterla descrbed In the Test
Programme and/or Test Schedule applicable to such Acceptance
Test (including any criterla of the RSR); and
7.26.2 to the exient the Company has notified the Contractor of the

occurrence of a Fleet Defect in accordance with Clause 10.4 {Fieet
Defects}) or of a Potential Fleet Defect in accordance with Clause
10.5 (Potential Fleel Defects), the Contractor has demonstraled to
. tha satisfaction of the Company that the relevant Fleet Defect or
Potential Fleet Delect (as applicable} is not present and will not be
D present In such Locomolive; and

7.263 none of the circumstances described In Clause 7.3 (Derogation
from requirement to issug an Acceptanca Certificale) exist with
respect lo such Locomotive,

then the Contractor shall be entitled to cbtaln and the Company shall be
obliged 1o issue an Acceptance Cerlificale with respect 1o that
Locomotive,

727 Until the Company has Accepted each of the Locomotives referred 1o in
paragraph 66.1.1 of Pat 8 (Testing) of Schedule 3 {Agreement
Management) in accordance with Clause 7.2.8 above:

7.274 the Acceplance Tests for the remalning Locomeotives shall not
. commenca; and
7.27.2 the Campany shali be under no abligation to commence such
y Acceplance Tests {notwilhstanding that Handover in respect of
such Locometives may have occurred),
7.28 Clause 7.2.7 shall not preveni tha Contraclor from submitting the
remaining Locomotives for Handover in accordance with Clause 7.1
(Locomotive Handaver).
7.3 Derogation from requirement to Issue an Acceplance Certificate

it any Locomotive completes and passes all its initial or all repeat Acceptance
Tests, but, any of the following circumstances exist on the date on which the
Engineer would, but fer this Clause 7.3, be required to issue an Acceplance
Certificate under Clause 7.2.6 in respect of that Locomotive:

7.3.4 any Necessary Consent In respect of tha! Locomotive to enable its entry
into revenue eaming service and operation (without any restrictions,
qualifications and’or condilions) has not been obtained; andlor
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732

733

those relevant paris of the Deliverable Materials {together with such
lurther items of Deliverable Matedals as may be agreed belwesn the
Pastias nol less than 180 days before the Scheduted Acceptance Date
for the firsl Locomotive) relating 1o the manufacture, lesting and quatity
assyrance of that Locomotive, or relaling 1o the training of personnel in
refation to the operation and mainienance of that Locomative {including
all relevant Manuals) have nol been received by and o the satisfaction
of the Enpginaer; andlor

thal Locomotive does not fully comply with the Specdification in ali
respects,

then the Engineer shall not be obliged to issue an Acceptance Cerlificate for
that Locomotive pursuant to Clause 7.2.8.

7.4 Rejaction Notice

741

742

7421

7422

743

7.4.4

7441

7442

i the Engineer has not issued an Acceplance Cerlificate In accordancs
with Clause 7.2 6, the Engineer shall issue a Rejestion Notice in respect
of that Locomotive {3 Failed Locomolive). The Rejeciion Notice shall
state ciearly the reasons for rejecling the Locomotive and st ol the
conditions, qualifications, requirements, open issues andfor Reclification
Wark that must be salislied for the issus of an Acceptance Cerlificate.

In respect ol a Failed Locomotive, the Gontraclor shall promply:

carry out all Rectification Work on such Locomotive necessary to
enable such Locomolive to complete and pass the Acceplance
Tasts; andfor

satisly any other maiters, conditions, qualifications, requirements,
remedial works andfor open issues,

specified in such Rejection Notice and/or nesded for the issue of an
Acceptance Geriificate in relation to such Locomative,

In carrying out any repeat Acceplance Tests the Engineer may re-
conduct any successful Acceptance Tests if, in the reasonabie opinion of
the Engineer, any Reclification Work could reasonably impact on any
aspect of that Locomotive's complance with the Specification which has
aiready been tested

in respect of any Rectification Work ceferred 1o in Clause 7.4.2;

where such Reciitication Work s capable of being carned out on
site, the Confractor shall carry oul such remedial work and the
Acceptance Tesls shall continue (if in the teasonable opinion of
the Engineer it is safe and practicable 1o do so):

where carrying cut the Rectification Work on site is not possible or
the failure of an Acceplance Test prevents the continuation of the
Accoptance Tesis the Company shall make the relevant
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745

75

7.5

752

753

7.5.3.1

7532

PE-]

Locomotive available to the Goniractor at the Company's facilities
for rectification and resubmission o where netessa,, & the
taquest of e Contraclor, return such Locomotive to the
Contractor’s facility for rectification.

Without prejudice 1o Clause 8.1 {Delayed Delivery) time alicrded to the
Contractor 10 perform Rectification Work and fo carry oul repeat
Acceptance Tests shaill not be counted againsi the time timils ses forth in
paragraph 5.7 of Part 8 {Testinp), Schedute 3 {Agresment Management)
for the Company to complele the Acceplance Tests and those time limits
wilf be extendad for a corresponding peripd.

Failed Locomotive

i following the Rectification Works referred 1o in Clause 7.4 (Rejsction Notice)
gnd any repeal Acceptance Tests, the Coalractor fails te obtain an
Accepiance Certficate in accordance with Clause 7.2.6, then the Company
may,

in ils sole disorelion, give the Conlractor a further opgortunity to repair or
modify the Failed Locomolive and 1o thereafter re-submit such Failed
Locomolive for Acceptance wilhowt prejudice to Glause 8 (Dslayad and
Early Delivery);

notwithslanding the fallure of the Locomolive to reach Acceplance,
Accept the Failed Locomotive based on an agreed reduction in the
Coniract Price for ihal Locomolive withot! prejudice to Clause ¢
{Delayed and Early Delivery); or

reiget the Failed Locomative and either:

require the Contracior 10 replace the Falled Losomotive with 2 new
tocomative on the same lerms and conditions (in which case, sugh
new locomotive shall, for &l purposes, be a Locomolive and
Ciause ¥ (Delayed and Eary Delivery) shall apply o such
Lotomotive unlil its Acceptance); or

against delivery of the Falied Lacometive to the Contracior at the
Delivery Point, implement Clause 21 .4.4 (Breach and Termuination)
in respect of that Failed Locomoiive {and in such circumstances
that Locomolive shall cease to incur Delay Penalties from such
date and the Company shall ba entitied o call for repayment of the
ralevam  Milestone Payments and such other amounts
contemplated in Clause 21.4.4 under the Advance Payment Bond).

fon Permitied Use

Until the Company has issued an Acceptance Certificate for a particular
Locomotive, the Company shail not use or permit that Locomotive to be used
for purposes other than for Accepiance Tests. For purposes of this
Agreement, any of the following acis with respect to any Locomative occurting
prior 1o the issue of the Acceptance Cerlificale for the relevant Locomotive
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shall constitte non-permitied use (Non-Permited Use) and, as a
consequence of which, such Locomotive shel ba deomed (L be Acuepisu.

761 the use of a Locomotive for any purpose other than for purposes of
conducting the Acceplance Tests in accordance with the Test
Programms;

7.62 the commencement of commacial opacations of aay nature whatsoaver,
excluding operations forming part of Comeissioning or Acceptance
Tests, as contemnpiated in the Test Programme when a Locomelive is
required to ba linked to revenue-earning traing;

763 unauthorised repai or alteration of any part of the Locomolive by the
Company; and

764 movement of the Locomotive on run lines andfor 1o places nol
anticipated in the Test Programme.

77 Handaver and Acceptance of Excess Lacomotives

771 Without prajudice lo the obligations of the Contraclor to Handover a
Locomotive by its Scheduled Handover Date, the Coatractor may, in
addition to the Locomolives scheduled for Handover in 3 padicular
month in accordance with Schedule 2 (Scheduled Handover and
Scheduled Acceplance Dales), Handover additional Locomotives (an
Excess Handover), either as a result of an early Handover of
Locomotives or as a8 result of the Handover of Delayed Locomotives, in
accordance with the proceduras set out in this Clause 7.7,

77.2 The Contracior may nat suhmit for Handover in any ane calendar month
more {han § (six) Locomoptives tha! are the subject of Excess Mandover
and otherwise in accerdance with this Clause.

773 The Corfractor shall provide &l teast 10 {ten) Business Days' written
notice, or such lesser nolice as ihe Partles may agree (an Excess
Handover Notice) of any praposed Excess Handover.

7.7.4 An Exgess Handover Notice must specify the dates on which the
Contraclor expecis lo make an Excess Handover.

7.7.5 The Contractor and the Company shall meet within 5 (five) Business
Days of receipt of an Excess Handover Notice 10 agres on the stan date
of Acceptance Testing for the Locomotives thal are subject to Excess
Handover and, wherg the number of Locomotives that are subject to
Excess Handover exceeds four, the period within which Acceptance
Testing in respect of the Locometives exceeding that number must be
completed. For the purposes of this Clause 7.7, the start dates of and
periods for Accaptance Testing shali be determined subject o the
fallowing:

7.7.5.1 it the number of Locomotives that are subjec! to Excess Handover
is Jess thaa or equal to 2 {two), then the Company shall compiste
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7752

7.7.5.2.1

7.7.5.22

7.7.53

778

7.7.8.1

7.762

727

Acceptance Testing of each such Locometive within the original 21
Business Day Acceplance Period for that Locomotive;

if the number of Locomotives that are subject to Excess Handover
Is greater than 2 {two) but not more than 4 {four), then:

the Company shall complete the Acceplance Tests for the
first 2 (iwo) of thoss Locomolives within the original 2%
Business Day Acceptance Perlod plus, 5 (five) Business
Days from their Handover; and

the Company shall complete the Acceplance Tesis for the
next 2 (wo) of those Locomotives within the original 21
Business Day Acceptance Period plus 10 (len) Bushess
Days from their Handover;

if the number of Locomolives that are subject to Excess Handover
Is greater than 4 {four), then tha Company shall complete the
Acceplance Tests for those Locomotives which are in excess of 4
{four) as soon as reasonably practicable and otherwise as the
Parties may agree In writing.

Provided a Locomotive, subject to Excess Handover, is not refected by
the Company under Clavse 7.4 (Rejection Notice), the Acceptance of
any such Locomotive shall take place on the eariler of:

that Lacomolive meeting a!l Acceptance Test Crheria; and

that Locomotive belng used for any Non-Permited Use (as defined
in Clauge 7.8 zbove).

The procedure for the Acceptance of any Locomative that is the subject
of an Early Handover will be identical to the Acceptance procedure for all
other Locomotives. Notwithstanding the Excess Mandover of a
Locomotive, the Milestone Payments thai the Company mus! make with
respect lo that Locomotive shall be due on, and not befores, 1he dates set
forth for such paymenits in Schedule 1 {Pricing and Payment Terms).

7.8 Other Tests

781

782

During the manufacturing of the Locomotives the Contractor may
condut! various tests in respect of the Componenls oiher than ths
Warks Tests, Commissioning Tests and Atceptanca Test (Other Tests).

Any certilicate or tests results issued by the Contractor In relation to
tests conducted by the Contractor will be filed in the relevant Data Book
for each Locomotive. The Engineer may at his discretion elect to
witness any or all of the Other Tesls at the Campany’s expense.
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7.9 Affected Locomotives

794 if, during the Works Tests, Commissioning Tests or Acceptance Tests,
or at any time during tha Fleet Defect Protection Period, a lallure or fault
or defect In respecl of a Component of any Locomotive {Relevan
Component)} s {dentified, which:

7.9.1.1 rendars that Locomotive unsafe or otherwise causes that
Locomotive 1o deviate materially from the Specification; and

7.9.1.2 affects certain Locomotives or {based on experience with other
Locomotives) may potentially affect Locomolives Including those

that are bekng tested for Acceptance and those that have been
Accepted,

any such Locomotive will ba an Atfected Locomotive for the purpese of
this Agreemenl (an Affected Locomolive) and the provisions of this
Clausa 7.9 wilt apply,

@.

7.9.2 The Gompany will:

7.8.21 remove an Altected Locomotlive that has already been Accepted
from service and make the Affected Locomotiva avaliabls 1o the
Contrector (at the Company’s expense) for rectification by the
Contractor of the [ailure or tault or defect; or

7922 where the identified failure or faull or defect is capabls of
rectification by making lield repairs and does nol render the
Affected Locomotive unsafe, make the Aflecled Locomolive
available to the Contraclor (al the Company's expensej, without
having to take the Affected Locomolive out of service.

793 ‘The Contractor shali:

7931 in & manner considered appropriate by the Contractor, attend to
the rectification of all Afiacted Locometives that have not been
Accepted, to enzble them to meet the requlrements for the
Commissioning Cerlificate or the Acgeptance Cerlificate, as tha
case may ba, and resubmit thern for approprate tests pursuant to
the appficable provisions of this Agreement;

o®

7932 in the case of an Affected Locomotive that has been already

Accepled, carry out its obligations under Ciause 10 {Defects and
Fleet Delects); and

7.9.33 it any Affected Locomotive is capable of being remedied by
changing the computer software used in respeel of the centrol
systems of that Locomotive, the Contractor shall, provided no
other Rectification Work Is capable of soiely rectitying such failure,
fault or defect, use all reasonable efforts to effect such changes
promptly. All changes to computer software which the Cantractor
is required to make under this Clause, shall be provided fo the
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7.94

7.9.4.1

7.84.2

Cornpany free of charge during the Fleet Defect Protection Period
and, thereafter, at & price agreed between the Parties from time o
li.ﬁie.

With respect to any Afiecied Locomoiive that has not been Accepted,
should:

the Relevant Component or Affected Locomotive, upon i re-
submission for Commissioning or Acceptance, still have the failure
or faull or dafect referred o In Clause 7.91.1 and 7.9.1.2
above: or

fhe Coniractor falt 1o resubmit the Affected Locomotives by the
time stipulated in the Contractor's Rectification plan,

then the Company shall resubmit the Relevant Component or Affectad
tocomotive for additional remedial activilies unti the Relevant
Component or Affected Locomotive achieves the goals described in
Clause 7.2.3 above or, in the case of an Affecled Locomolive which
hecomes a Failed Locomotive, such Locomotive shall be treated in
atcardance with the provisions of Clause 7.5 {Failed Locomotive).

8. Risk, Titie Transfer and Paymendls

8.1 Risk of Loss, theft or Damnage

B.1.1

Al risk of less, theff or damage lo each Locomolive {and any
Componants forming pari thereof) shall pass to the Company on
Handover.

Notwithglanging Clause 8.1.1, the Contractor will be responsible tor all
fisk of loss, theft or damage fo any Locometive (including any
Component therecl]l during the period that Locomotive is in the
possession of the Contractor for the purposes of carrying out any
remedial work pursuant to the Conlracior’s obligations in terms of this
Agreement, whether prior to or after Accepiance.

Al risk in and to the Spares, Tools and Tes! Equipment will pass to the
Company on the Delivery thereof,

8.2 Title Transier

821

822

The Contractor shall ransfer title to each Locomotiva to the Company,
frae from any Security, by physical delivery at the Delivery Point upon
payment of the Acceplance Instalment for such Locomotive, and
provided that alf other amounts which shall have then become due and
payable by the Company io the Conlracior under 1his Agreerent and
which are not the subjecl of a confinuing Dispute in accordance with
Clause 26 (Dispute Resolution), have been paid in full,

The Partes agree thal, if the Company obtains fhird-party funding to
finance its financial obligalions under this Agreement and the Lender
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requires, as Security for such funding, that ownership of a Locomotive
be passed 1o il agains! payment io the Contracior of the Contract Price
for that Locomntive, the Cenfracler wil, provided the Company has
notified the Conlractor that it has ceded ils rights to recsive ownership to
the Lender, transfer titfe in tha! Locornotive to the Lender in accordance
with Clause 8.2.1.

8.3 Fayments {0 the Contractor

833 Requiremants of Schedule 1

8.3.1.1

8.3.1.2

in consideration of the pertormance by the Contractor of its
obligations under this Agreemant, the Company hersby agrees to
pay to the Contractor the Total Contract Price.

The Company shall make the Miestone Payments to the
Contraclor in accordance with Schedule | {Pricing and Paymenl
Terms), and ihis Clause 8.3,

832 Variation of Contract Price

8.3.2.1

8322

The Contract Price for each Locomotive Spars, Tools and/or Test
Egquipmant may ooly be varied and such variation shall be
delermined in accordance with {he Varialion Process and not
otherwise.

The Contractor shall be deemed to have salisfied isell, belfore the
date of this Agreement, with regard 1o the Specification, the extent
and natwre of its obligations under this Agreement, and the
correciness and sufficiency of the rales and prices used by the
Contractor in arriving at the agreement on the Tolal Contract Price
and, in general, to have oblained ali required information s 1o the
risks, conlingencies and other circumstances, which may inftuence
or aitect the Total Contract Price. No claim andior adjustment to
the Total Contract Price by the Conlractor will be considered in
respect of insulliciem andior incomplete information (including
rales and prces) andfor assumplions made on account ol Lhe
Spacitication or the Works, malerials or services o be performed
or supplied being different from those assumed by it in compiling
the Total Contract Price, subject to Part 7 (Variations) of Schedule
3 {Agreement Management) or Clause 12.2 (Change in Law).

8.3.3 Tax invoice

8.3.3.1

The Company shall not be obliged to make any payment untif the
Company has received a duly compleled origingl, valid and
undispuled Tax Invoice from the Conlractor in respect of the same
in accordance with paragraph 3.3 of Schedule 1 {Pricing and
Payment Tamms).
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8.3.3.2 The Tax Invoices submitied by the Contracior shall be
accompanied by a slatement containing the following information
in the soouence fisted below (Statemeniy:

8.3.3.2.1 the relevant Milsstore Payment as set out in paragraph 1.2
of Schedule 1 (Pricing and Payment Terms) on achisving the
Milestone refating fo the payment claimed as part of the
Stalement;

83322 any other additions or deductions which may have become
due under this Agreement (including, without limitation, any
such deductions of amounts retained in respect of Delay
Penalties under Clause 9 (Dslayed and Early Delivery));

83324 deductions of amounts included In pravious Statements
which are subseguently established to have bean incorrectly
included in the previous Stalemeants.

8,333 The Contractor shall only be entitied to payment of g Tax Invoice

for an amount equal to the amount shown in the accompanying
Statement.
B8.3.4 Payments Inclusive
Save as expressly provided otherwise in this Agresmen, the Milestone
Payments payable by the Company are inclusive of;
8.3.4.1 all fess payable by the Conbractor in connection wilh this
Agreement (including alt lega! and other professional advisers’
fmes);
8.3.42 where applicable, afl rail, freight and other simitar charges o the
Dativery Point, including:

83421 ocean freight and related demurrage and penallies, if
ingurred;

83422 marine risk insurange;

8.3423 handling charges,

B.3.4.24 dock dues;

83425 documentalion and agency charges,

3428 rgilage, or otherwise road transporiation from pott of
discharge; and

853427 afl duties and other chargas on importalion of the
Locomotives, inciuding all customs and ad valorem duties
{subject to Clause 8 12 (Dutles on Importation)),
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which, where those charges are based on estimates of weights
and dimensions, are based on those eslimates as calculated by
the Contraclor and, In the overn of such estimales oging sxceadad
by the actual weights or dimensions other than by teason of a
Variation Order in respect of a Company Proposed Variation, the
Company shali nol be liable to pay to the Contractor the
associated increased costs over and above the Total Gontract
Price; and

all other cosis and charges of whatever nature in relation fo the
provision of the Locomotives in accordance with this Agreemeant.

a4 Currency and Mode of Payments

8.4

8472

8.4.3

Al payments under this Agreement shall be in Soulh African Rand.

The currency of the account into which payments are made shall be in
South African Rand.

Al payments under this Agreemen! shall be made by same day
electronic transfer {or such other form of electronic transfer as may be
agresd between the Parties) 1o such actount in Sowh Alkca of the
pavee Parly notified by it to the paying Party from lime to time.

85 Overpayments and Deductions

No paymenl made by either Party lo the other under this Agreement shakl
preveni tha paying Parly lrom recovering any amournt overpaid ar wrongfully
paid by the paying Parly under this Agreement andfor related agreements
{however that paymen! may have arisen) including, but not iimited 1o, those
paid by mistake of law or of fact.

6.6 VAT

8.5.2

All payments (including payments on account of the Total Coniract
Price) under this Agreement are exclusive of VAT. Whare any payment
by the Contractor fo the Company or by the Cempany fo the Contractor
pursuant {o this Apgreement constitutes consideralion for a taxable
supply made by the Company or the Contractor {as the case may be) for
the purposes ot VAT or there is otherwise made under the terms of this
Agreement a taxabte supply for such purposes, then that payment shall
be increased Dy, or {as the case may be} there shall be payable at the
time of payment for such supply by the Party 10 which such supply is
made, the amouni of VAT properly chargeable on such supply, subject
to prior receipt by the relevant Party of a Tax lnvaige in respect of such
VAT,

Where, howaver, a Tax Invoice in respect of such VAT is received by the
relevant Pady at a subsequent date, the amount of such VAT shal
thereypon be due and payable by such Party; provided thal where any
payment is abated under the provisions of lins Agreement any VAT
payable by the Company pursuant to this Agreement shall be no greater
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863

8.7

8.7.1

8.7.2

8.7.3

8.8

8.1

than the VAT properly chargeable on the net amount of the payment as
go abated (but so that the above provisions of this Clause 8.6 shall not
apply where, and to the extent that, such ebatement does not reduce the
value of the relevant supply made by the Contractor for VAT pumoses
for which the payment is consideration).

Under this Agresment, where any amount representing a previous
paymenl or parl of it (whether or not identifiable) is rebated to the
Company, then, where and to the extent that such rebate Is treated as
reducing the value of any supply by the Contractor for VAT purposes for
which the relovant payment is consideration {or s treated as
consideration for any supply by the Company for VAT purposes) an
amount In respect of VAT at the appropdate rate on such rebate shall
also be repaild o the Company, to the extent that the Contracior is
entitied to Issue a credit nots for VAT purposes In respect of the same,

Default Intarest

Each Parly {ihe defaulting party) shafl pay interest at Primo Default
Rate) to the other Party (before as well as after judgment) on any
amount dus by the defaulting party under this Agreement which s not
paid by the detaulting party on the due date, for the period commencing
on the first day after the due date and ending on (and including) the date
of actual payment. .

Interest shall be compounded monthly and calculated on the basis of the
aclual number of days elapsed and a 365 day year.

Where Imterest is payable at the Default Rate {under this Clause 8.7), it

shall be paid in the currency in which the relevant late payment was due
{o bamade.

Gross-up

If any deduction or withholding Is required by any Legal Requirement In
relation to any payment hereunder, but excluding the Milestone Payments, the
paying Party shall increase the payment mads to the payes Party 5o that the
net amount reczived and retained by the payee Pariy after that deduction or
withholding {end after taking account of any further deduction or withholding
which is required and which arises &5 a consequence of the increase) shall be
equal 10 tha full amount which the payee Parly would have received and
relalned if no such deduction or withholding had applied, provided that:

if 2 Party receives, reafises, utiflses and retains a Tax benefit by reason
of any deduction or withholding in respect of which the ather Party has
been obliged by this Clause 8.8 to pay an addilional amount or
compensating sum, the relevant parly shall pay to the other Parly {to the
exlent that the relevant parly can do so without prejudicing the amount
of that benefit or the right of the ralevant Parly {o oblain any other
benelit, rellel or allowance which may be avallable to it} such amount, it
any, as shall leave the refevant party in no better and no worse position
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882

8821

8822

8823

8.8.24

8.9

g.9.1

8.9.2

893

than the relevant Party would have been in had the deduction or
withhoiding not been reguired; and

neither Party shall be obliged fo make any increase in any payment
pursuant to this Clause 8.8:

to the extent that the obligation of the paying Party to deduct or
withhold Tax would not have arisen bul for the unreasonable
failure of the payee Pardy lo comply on a timely basis with a
reasonable request by the paying Party to lile or provide the
paying Party with any claim ferms or lo give any natice or
cerlificate or take any other similar action (in any such case)
specifically identified by the paying Farty which would have
enabled the relsvant payment 1o have been made without such
withholding or deduction, being, in any suth case, an action which
would not result in any increased kability o Taxation or the loss of
any reliel from Taxation or 1o any other material cost fo the paying
Parly or any member of ils group;

to the extent that the obligalion of the paying Parly to deduct or
withhold Tax would nol have arisen but for any failure by the payee
Party 1o comply with its obligations under, or breach by the payee
Party of any represestation or warranty given by it under, this
Agreement;

1o the exient thal the obligation of the paying Pariy io deduct or
withhold Tax wouid nol have arisen bul for any transfer by the
payee Parly of any of s righis or interests under this
Agreement; or

in respact of any Tax deducled or withheld from interest payable
pursuant to Clause 8.7 (Default inlerest),

Set-ofl

Except as pravided in ihis Clause 8.8, Clause 12.11 {Failure to Carry
Out Work), Clause 12.12 {Urgent Remedial Work) and Clause 17.7.2
{Payment of Panaliies), each Parly Is entitied 1o set-off or counterciaim
as against payments due 10 the other Party only if the other Parly has
breachied any of its materia! obligations under this Agreement {including,
in the case of the Gompany, il & Contractor Defaull has ocourred or in
the case of the Conlractor, i 2 Company Default has occurred).

For the purposes of this Clause 8.9, 2 Party may only apply set-off in
respect of a liquidated claim which has become due from the other Party
under this Agreement against a fiquidated claim or obligation which is
owad by that Parly

The Contractor may set-off any undisputed, liquidated claim owed to it
by TE under the TE Key Sub-Coniract against any claim the Company
may have against the Contractor undsr and in accordance with this
Agreernent (each a Company Claim), provided:
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8531

8332

8933

8934

8.9.4

8.9.5

B.9.5.1

8952

8853

8.96

8.10

8.101

8.10.2

feife N e v T e s g s A n g

the Parlies agree to such set-off at the time:

such Company Claim Is ¢aused by a breach by TE of lis
obligations under the TE Key Sub-Conlract;

a Confractor Default {other than the Contractor Default retating to
the Company Claim which Is the subject of this Clause 8.9.3) has
not oceurred and is continuing at the time of such set-aff; and

any balance due In respect of the Company Clalm after applying
such set-off shall be paid by tha Contraclor to the Company in
accordance the terms of this Agresment applying to such
Gompany Claim.

Save as otherwisa sel ot In Clause 8.9.3, the Contractor may not set-off
any paymeni amount or liability due to the Company against any claim
the Contraclor has agafnsl, or amount or liability due fo the Contractor
by TE,

The Company may set-olf any undisputed, liquidated claim owed to TE
by the Coniractor under the TE Key Sub-Contract against any dalm
owed by the Compzny to the Contraclor under and in accordance with
this Agresment {(each a Contractor Claim), provided:

the Parties agree to such set-off at the time;

a Company Defaull (other than the Company Default relaling to
the Contractor Claim which Is the subject of this Clause 8.9.5) has
not occurred and is continuing at the time of such set-oil; and

any balance due in respect of the Contractor Claim after applying
such set-off shall be paid by the Company to the Coentraclor In
accordance the terms of this Agreement applying to such
Company Claim.

Save as otherwise set aut In Clause 8.9.5, the Company may nol set-off
gny payment amount or fabilty due to TE under the TE Key Sub-
Contract against any claim the Contracior has against, or amount or
liability dua to the Contractor by the Company under this Agreement.

Time for Paymants

Where any pravision of this Agreement requires an amount to be paid by
a Party such amount shal! (unless expressly stated otherwise) be paid
by such Party within t0 Business Days after receipt by it of a Tax
Invoice, unless such Party Disputes the amounl demanded In which
case such Dispute shall be trealed mutatis mutandis in accordance with
Clause 26 (Dispule Resclution),

if the due date for any payment would otherwise be a day which is not a
Business Day, the due date shall be the Business Day Immediately
following the original due date.
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B.11 Hedging of Foreign Currency Exposures

Bt Tie Conlracton sial, in ds discreton, determing whather it wishes 1o
enter Into any interest rate or foreign currency hedging arrangaments in
relation 1o the pedormance of its andfor the Guarantor's ebligations
under the Project Documents or the transasiions contemplaied thereby
{Hedging Contracts).

8112 in refation to any such Hedging Contract, the Contractor contirms that:

811241

8.11.2.2

8.11.23

81124

it has the sole responsibility for the implementation and
management of each such Hedging Contract;

the Company has no liability, financial or otherwise, 1o the
Contractor or any other person under or in connection with the
Hedging Conlracts;

it has made ils own independent appraisal of all risks arising under
or in connection with the Hedging Coniracts {including the financial
condition and alfairs of the relevant hedge counterparty); and

it has not relied on any information provided to it by the Company
in conngction with the relevant hedge counterparty or the Hedoing
Contracls,

812 Butlies on Importation

Bi21 The Contractor shall disclose to the Company in wriling:

81211

Bi21.2

those amounis included in the Contract Price for each Locomotive
which represent the amount provided by the Coniractor for
customs dulies and &d valorem duties on Components imporled to
Soauth Africa;

those amounts of customs dulies and ad valorem dutiss which,
aler having wsed all reasonable endeavours to reduce (hose
charges, as permissible under the Customs Acl and related
legisiation, the Comtraclor actually incurs on the importation of
Components lo South Africa,

8.12.2 For the purpose of allowing the Company to verlfy customs dutes and
ad valorem dulies incurred by the Contractor, the Contractor shall
pravide to the Company copies of all relevant supperting documentation
reasonably required 10 do 50, including:

8.12.24

81222

a cerlificate from tax advisors appointed by the Company {supplied
of provided in & monthly intervals) confirming that the tariff
headings and associated customs duties are correct;

a schedule of supplier invoices (custom duty costs);
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81223

8.12.2.4

proof of payment of customs duties and/or ad vaforem duties as
provided by the Centractor's clearing agént 1o the South African
Revenase Service; aad

cusloms clearance documentation for each consignment of
Gomponents impartad to South Africa, conlaining a bili of entry
and customs ralease notificalion, transporiation dogumentation {an
airway bilf or bilt of lading), a commercial invoice, a packing list,
clearing instructions and customs workshests.

8.123 The Contractor shall use afl reasonable endeavours and coaparate with
the Cornpany and any applicable Relevant Authority to lawfully minimise
customs duties and ad valforem dulies included in the Contract Price for
each Locomotlive, including but withowt limiting the generality of the
foregoing, by taking the following steps:

8.12.3.1

B12372

8.12.3.3

8.12.34

before any Comporents are imported fo South Africa, the
Contractor must prepare and deliver o the Company a
schedule which ideatifies all Components {which shall include the
full description of such Compenents and their appropriate tantf
headings) thal may be subject to customs duties, so as fo enable
the Company to verify such tarilf headings and the Contractor's
polential customs duty [iability In respect of those imporied
Components, This caloulation will identify imporied Components
which can be cleared under an applicable industrial rebate facility
available under the Customs Act and imoonted Componeants which
will be subject to customs duties;

the Contractor shall ensure, prior o the first imporiation of
GComgonents to South Alrica, thal § complies with ali applicable
registration and licensing requirements under the Customs Act and
related legislation in order to benefit {o the fulles! extent possible
from the applicable industdal rebate facilily, rebate items and/or
alternative customs duty rebale or savings mechanisms available;

in complying with Clause 8.12.3.2 (but without limiting its
generality}, the Confractor shall use Rebate ltem 31712 (as
defired in the Cusioms Act) which is the full rebate of customs
duties of goods imported under tarilf heading 84.81 and 85.00 of
schedule 1 of the Customs Act used in the manufacture of railway
and tramway locomotives, rolling stock and parls thereof, The
Contractor will utilise the facility store licensed by the South African
Revenue Service (the Rebale Store);

ihe Contractor shall comply with all information disclosure, filing
and record-keeping requiraments under the Customs Act and
related legislation in order {o benefit to the fullest extent possible
fram the applicable industrial rebate facilily, rebate items andior
allernative customs duty rebate or savings machanisms available,
in particular, but withoul limiting the generalily of this Clause
8.12.3.4, the Contracior shall:
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8.12.3.4.1 at ts cosl, register, license and set up the Rsbale Store with
the South African Revenue Service Carmiraliar of Chistame
and Excise {the Controlier);
B12342 record the receipls and disposals of goods in the rebate
register,
812343 ensure that the rebate register is up lo date;
8.123.44 advise the Controller of any changes relating to the Rebate
Store;
812345 retain and maintain physicatl documeniation relating 1o the
goods entered under rebate of customs duly; and
B.12.34.6 comgly, in all respects, with the Customs Act, the Ruies to
the Cusloms Act and Rebate ltem 317,12,
8124 H the amount of the Contract Price for sach Locomotive which
represents the Conlraclor's provision for these charges (as referred to in
Clause 8.12.1.1) excesds the amounis of cusloms duties and ad
valorem duties actually incurred by the Contractor (ag velerred to in
Clause 8,12.1.2), the Contract Price for sach Locomotive shall be
reduced by an amoun! equal to 75% (seventy five paer cent) of the
difference.
8125 The Company shall not be fiabie to reimbwse {o the Contractor (by
inclusion In the Contract Price for each Locomotive or otherwise) any
customs duties or ad valorem duties incurred by the GContracior as a
result of &ny nagligent act or omission by the Contractor or any failure by
tha Contraclor to comply with this Clavuse 8,12).
8,13 Guarantes, Security and Financial Assurance
The Coalractor will provide the Company with the duly execuled and effective
originals of the following documents, as reguired under Clause 2.2
(Commencement):
8.13.1 the Parent Guarantee;
8.13.2 the Advance Payment Bond; and
8133 the SO Bond
g8.14 Export Credit Agency Supported Finance
8.141 In order to finance its payment obligations under this Agreement, the
Company may raise debt tunding {an ECA Facility) irom one or more
Lenders, with the benelit of exporl credit agency (ECA) credit support.
8142 The Contractor undertakes:
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a.14.29

g.i4.22

8.14.3

8.14.4

B.14.4.1

8.144.2

815

to provide {2nd’o” cause the Guarantor 1o provide, as applicable)
to the Company and the Lendars that may parlicipate in the ECA
Facility all such assistance as is generally required 1o provide for
the purposes of obiaining ECA support;

nol to do or {as supplisr of the relevant eligible gouds or services)
omil to do snything, which may adversely affecl the Company's
prospecis of gualifying for or, once abtained, maintaining ECA
credit suppar.

All cast, expenses, charges and liabiifies incurred by the Company in
establishing an ECA Facilily ghall be for its own account.

Notwithstanding the provisions of ihis Clause 8.13, # any Milastone
Payment payable under this Agresment becomes due for payment
before finance under an ECA Faciliy is commitied and available to be
drawn to fund thal payment:

the Company's abligation to discharge that Milestong Payment on
its due date shall not be affecied; and

the Company may fund any such Miestone Paymen! kom
whatever avallable sources it may select.

Unilawful claims

If the Company unlawiully or fraudulently makes 5 demand under a Bond or
submits & claim under a Bond bafare the expiry of any applicable remedy
period undet this Agteement or any relevant Project Decument, the Company
shalt be tiabls for and shall pay to the Contractor all proven out of nocket costs
and expensas ingurred by the Contractor as a ditect result of such unlawiui,
fraudutent or pramature claim. This Clause & without prejudice 19 any ather
rights or remadias the Cantractor may have intaw in such circumstances.

g Delayed and Eerly Delivery

8.1 Delayed Delivery

2.1.1 i the Acceptance of a Locomotlive occurs afer its Schedulad
Acceptance Date {a Delay), the Contracior shall {subject to Glause 8.2
{Delay Penaity Gap), pay 3 Delay Penalty to the Company in respect of
that Delayed Locomaotive at the Applicable Rate.

912 Delay Penallies shall be calewlated and acerue at the Applcable Rale of
the Contract Price per Delayed Locomative per month (with proportional
adjusimenis for any parlial month), on 2 daydo-day basis from the
applicable Delayed Logomotive Penalty Date untit {and inclusive of):

9.1.2.1 the Acceptance Date of that Detayed Locomaotive; ar il earlier

gt1.22 this Agreemant being terminated puwrsuant lo Clayse 21 1.5

{Contractor Dufault.
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g.2 Detay Penally Cap
In refation l all Lovomulives comprised in any Batch, the maximum amount of
the Contractor's liability 1o pay Delay Penalties undar this Clause § (Delayed
and Early Delivery) shall not exceed 10.00 (en} per cent of the Batch Value
{Delay Penaity Cap).

8.3 Early Delivery
If the Acceptance of a Locomotive occurs prior to its Scheduled Acceptance
Date (an Advanced Delivery), any Delay Penally which accrues in respsct of
anather Locomotive which is a Delayed {ocomotive shall be reduced by an
amount {the Delay Penalty Credit) equal to the Applicable Rafe, calculated
tfrom the firsl day following the Acceplance Date for such Locomotive uniil
(and inclusive of) the Scheduled Acceptance Date.

9.4 Rate of Delay Penalties and Delay Penaily Credits
Delay Penalties or Delay Penalty Credits (2s applicable) shall acerug at the
foflowing Applicable Rates:

9.4.1 for the first 30 (thirly) days of any Delay or Advance Delivery, a rate of
0.5 {one haif} per cent in accordance with Clause 9.1.2;

842 for any period of Delay or Advance Delivery greater than 30 days but
less than or equal to 60 days, a rate of 1 {one} per cent In accordance
with Clause 9.1.2;

9.4.3 for any period ol Delay or Advance Delivery grealer than 60 days but
less than or gqual to 90 days, a rate of 1.5 (one and a hall) per cent in
accordange with Clause 8.1.2; and

9.4.4 for any period of Delay or Advance Delivery greater than 80 days, a rale
of 2 {two) per cenl in accordance with Clause 9.1.2.

9.5 Delay Penally Offsel

9.5.1 Delay Penalties which accrue during a Delay Penalty Period shall be
reducad by Detay Penalty Credits which arlse during that period The
amount by which:

9.5.11 the tolal amount of Delay Penalties which accrue during a Delay
Panalty Period exceeds ths tolal amount of Delay Penalty Credits
which arise during that period, shali constitite a debt due by the
Contractor to the Company and shall be payable in asccordance
with Ciause 9.7 balow; and

9.8.1.2 the total amoun! of Dglay Penally Credits which arise during a
Delay Penalty Period exceeds the total amount of Delay Penalties
which acorue during that period {and, if no Delay Penalties accrue
during a Delay Ponally Period, the amount of all Delay Penalty
Credits which would have arisen but for that fact), shall be carried
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852

forward 1o the naxt or any subsequent Delay Penaity Period and
reduce any Delay Penalties which may accrue during that period

The Gompany shalt not be liable to make any payment to the Gontractor
in respect of any Delay Penally Credits which may arise during the term
of this Agresment,

8.6 Deiay Penalty Cerlificate

9.8.1

9.6.2

it any Delay Penalty or Delay Penafly Credit arises during a Delay
Penaity Period, the Enginesr shall issue a Delay Penaity Certificate on
the last day of thal Delay Penalty Period, indicating (a) the Delay
Penalties which have accrued during thal period; {b) the Delay Panally
Credils which have arisen during that period; (¢} the net amount, # any,
of Delay Penalties payable by the Gontractor for that Delay Penally
Periog; and (d) the nel' amount, if any, of Defay Penalty Crediis that are
to be carried forward o the next Dalay Penally Periad.

A Delay Penalty Cedificate shall be prima facle proof of the matters to
which it relates.

8.7 Paymeani of Delay Penaities

8.7 1

g.7.2

The Contractor shall pay the Delay Penaitles indicated in the Delay
Penalty Certificate within 10 (ten} Business Days of the Company
issuing a Tax Invoice to the Contractor for the amount Set out in thal
cetificate, M, lollowing a Delay Penalty Perind, the Company doss not
igsue a Tax invoice 1o the Conlracter for Delay Penalties accorued during
that period, these Delay Penalties (if any) or Delay Penalty Credits {if
any} shall be carried forward fo and applied in the next or any
subseguent Delay Penally Period.

The Delay Penalties set forth in this Clause 8 are siated exclusive of
YAT. Any VAT payable on Delay Penalties will be for the accouni of the
Conlractor, |f any Delay Penallies become payable to the Company, i
must issue a Tax Invoice to the Contractor in respec! of those Delay
Penailies plus VAT al the applicable rale.

9.8 Exclusive Remedy

Without prejudice o the Company’s right and remedies under this Agreement
or at faw (inciuding its right 1o terminate this Agreement under Clause 21.1.5
{Breach and Termination)), if the Acceptance of a Locomotive acours on a
date lafer than its Scheduled Acceptance Date, then, the Contraclor's only
obligation and the Company’s only remedy in respect of any clgims arising as
a result of that delay shall be Detay Penalties.

9.9 Polential Grounds for Exiension

8.8

if ihe Master Programme is, or is reasonably likely to be, delayed by any
of the ioliowing {each a Delay Event):
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9.9.1.1 a disturbance to the progress of the Works for which the Company
is directly responsible or which is directly attributable o a breach
Ly the Company of its obligations under this Agrssment and which
{in eithar case) has an adverse effact on the Conlractor's ability to
perform its obligations: or

8.8.1.2 & Specific Change in Law which adversely afiacls the fimely
performance of the Contractor's obligations under this Agreement
or the olher Project Documents 10 which il is a parly, other than
any Bpeciiic Change In Law which wouid not have had 10 be
cornplied with if the Master Programme had not been delayed as a
resuit of the Contractor failing to perform any of iis obligations
under this Agreement; or

8.9.1.3 the occurrence of a Force Majeure Event preventing pedormance
of the Contractor's cbligations under the Projze! Documenis: or

9914 a Delay in Accaplance of any Locomotive caused by the operation
of Clause 7.2.7 (Acceptance), other than (o the exien atiributable
to the Company having issued a Relection Nolice in respect of a
Locomotive in accordance with Clause 7.4 {Rejection Nolice) or to
the occurrence of any event contemplated in Clause 7.3
{Derogation from requirement to issue an Acceplance Cerlificale)
in respect of a Locomotive,

then the Enginesr shall determine in accordance with Clause 8,16
{Grant and Notice of Extension) whether the Cantractor is entitled 10 an
extension of any Scheduled Handover Dale or any Scheduled
Acceptance Date (as applicable).

992 i any event afising under Clause 9.8.1.1 causes the cosis io the
Contracior of gompleting its obligations 10 be incraased, such increase
shait be treated as a Contractor Proposed Variation (as defined in Pant 7
{Variations) of Soneduie 3 (Agreemeni Management)) and the amoun! of

such increase (it any) shall be determined in accordance with the
Variglion Process.

9.10 Notice of Delay Events

The Contracior shall give writlen notice {except in cases of emergancy where
oral notice shall suffice, provided that such notice shali be confirmed in writing
as soon as practicable thereafter) to the Ergineer {substantially in the form of
Pra Forma 7 of Schedule 8 {Pro Formas)).

9.10.1 of the occurrence and detalls in respect of the Delay Event,

8.10.2 as soon as the Contracior can reasonably foreses such a Delay Event
oCourring.
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9,11 Hecording af Claims

On receipt of any notice undar Glause 9.10 (Nolice of Delay Events}, the
Engineer shall allocate a unique number o the clalm (which he shall notily to
the Contractor) and he shall also maintaln a sequentially numbered register of
all claims made, and extenslons of time granted, under this Clauss 9.11. All
subsequent correspondence between the Parties in relation to any claim
made, or exlension of time granted, under this Clause 9.11 shall bear the
rolevant allocated number.

812 Timing of Clalms

Any nolice given under Clause 8.10, shall not be given later than 5 (iive)
Business Days aiter the Contractor becomes aware of the occurrence of such

Deday Event.
. 9.13 Mitigation of Delay
O Any right of the Contractor o pursue a claim for an extension of time in

respec! of the effects of a Delay Event shall bs conditional on the Contractor
using and continulng to usa all reasonable endeavours to avoid or raduce the
effects or likely effecls of a2 Delay Event.

9.14 Particulars of Claims

0.14.1 As soon as practicable, but, in any event {subject to Clause 9.14.2),
within 30 Business Days after the dale by which notice is required lo be
given under Clause 9.12 {Timing of Claims), the Contractor shall submit
further written notice to the Engineer {substantially in the form of Pro
Forma & of Schedule 8 (Pro Formas).

9.14.2 If the Defay Event ends during such 30 Business Day period, the
Contractor shall submil such particitars of claim within 10 Business

. Days after the date on which the Dalay Event ends.
O 9.18 Exclusion for Contractor Breach or Pre-Signing Events
9.15.1 The Contractor shall not be entitled to an extension of time if and to the

extent tha the Delay Event Is directly attributable to any breach by the
Contractor of ts obligations under the Project Documents or any related
agreemeants or any act or omission of any supplier 10 or Sub-Contracior
in connection with the Project Documents or any related agreement.

9.15.2 The Contractor acknowledges that the reference to a Delay Event is a
reference to such event or circumstance occurring after the Effective
Date.

2.16 Granl and Notice of Extension

It the Engineer considers that the Contractor Is falrly entitled to an extension of
time 1o any Scheduled Handover Date or Scheduled Acceptance Dale then,
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9.16.1

9162

9.17

9.18

9.1¢

within 10 Business Days, or such further time as may be reasonable in the
gircumstances, sfier

raceipt of & nolice under Clausea 9.10 {Notice of Delay Events); or

where an gvenl has a continuing ellect or where the Engineer
anticipates a significant delay before the actual effect of a Delay Event
becomes asceriainable and the Engineer considers that an interim
extension of ime should be granted, receipt of such particulars as, in the
Engineer's opinion, are sulficier for him to determine whether the
Contraclor s Fairly entifled 10 such an extension of lime,

the Engineer shall determine, grani and notify 1o the Contracter thal exiension
by written nolice and any such extension shall amend the Master Programma
and the relevant Scheduled Handover Date andlor the Scheduled Acceplance
Dale (as applicable).

Notice nf Rejection of Claim

If the Engineer decides thal the Conlraclor is not entitied Lo an extension of
time, the Engineer shalt nolily e Contracior accordingly as soon as
reasanably practicable in writing and ¥ the Conlractor dispules such degision,

ihe parties shail deal with such Dispute in 2ccordance with Clause 26 (Dispute
Resolulion).

Excluslon of Consequential Effect

Any extension of lime given by the Enginzer under this Clause 9 1o a
Scheduled Handover Dale or a 8cheduled Acceptance Date shall not of itself
entille the Contractor o an extension to any other Scheduled Handovsr Dale
ar Scheduled Handover Dale or any other period. The Contractor must make
a claim under this Clause 9 for an exlension of time 1o each Schaduled
Handover Date or Schetuled Acceptance Date (as applicable) to which |
considers it is, or may become, entitled under tivs Clause 8. Nothing in this
Clause @ shall prevent the Engineer, once he has given an extension under
this Clause 2.16 {Granl and Notice ol Exiension) lo a Scheduled Handover
Dale or Schaduled Acceptance Date, from including within thal extension (in
his absolule discretion) an extension 1o any other Scheduled Handover Date
or Scheduled Acceplance Date, in which case any notice given under
Clause 3.16 (Grant and Notice of Extension) will refiect this.

Futl Safisfaction

Any axtension of time granted by the Engineer to the Contractor and any
compensalion paid by the Company 1o the Confraclor pursuant fo Clause
2.9.2, shall be in full compensaiion and salisfaction for any loss sustained or
suslainable by the Contractor in respect of any matier or thing in connection
with which that extsnsion is granted.
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9.20

a.21

922

9.22.1

8,222

9223

9.22.4

9.22.5

Engineer’s Additional Disctetion

The Engineer may grani an extension of time al any time, whether prospective
ar retrospactive, whether interim or In full, and whether er not the Cantractor
has made any claim for an extension of timg end the Engineer shall not be
bound by or limited to the grounds (if any) set out In the Contractor's clalm.

Scope

Tha Confractor may not make a claim for an extenslan of time undar this
Clause 9 in circumstances where the occurrence of a Delay Evenl has
resulted in the Contractor or the Englneer Issuing a Notice of Variation under
Part7 (Variations), of Schadule 3 (Agreement Management). In those
circumstances, any claim for an extension of fime shall be made, and any
extension of time shall be granted, in accordance with the procedure set out in
that paragraph.

Polentlal Grounds for Company Extenslon

The - Company may, from time lo fime, by written notice to the
Contractor, very the Master Programme by extending the Scheduled
Handover Date and Scheduled Acceptance Date for any Locomotive
{each a Deferred Locomotive) or the Delivery of any Spare, Tool or
item of Test Equipment in accordance with this Clause 9.22 (each
extension, a Deferral).

It the Company is considering a Deferral, at least two months prior to the
Exercise Date the Company may issue a notice to the Contractor
informing the Contractor that it Is considering invoking this Clause 9.22
(a Provisionat Deferral Notlee), such notice stating the potential
number of Deferred Locomotives, the Storage Period {as defined below)
belng consideted and requesting the Contractor to provide & written
quolation for the indicative Storage Costs and any proposals in relation
1o the focation and site of the Storage Facility. The Company shall assist
and co-operate with the Contractor in Identifying sultable Storage Facility
oplions,

The Contractor shall provide such quolation (accompanied by
reasonably detalled supporting evidence) to the Company as soon as
practicable but in any event not tater than one month prier to the relevant
Exarclse Dats. The quotation shall include, to the extent applicable, the
indicative financing costs referred to in paragraph (v} beiow of the
detinition of “Starage Costs”, quoted by the relevant lenders.

Having regard fo such quotation, if the Comparty elects to implemant a
Peferral under and In accordancs with this Clause §.22, the Company
shall notify the Contractor In writing of such Deferral (a Deferral Notice)
on or befere the Exerclse Date applicable to the relevant Delivery Year.

Where a Deferral Notice Is issued by the Company the following
provisions shall apply:
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8.22.51

9.22.52

92253

1.1.1.1.1

1Ltz

8.225.4

9.22.8

g.227

9.22.8

the Deferral Notice may be issued in respect of all or any of the
Locomotives scheduled for Mandover and Accentance in thal
Delvery Year,

the Deferral Notice shall state the number and identify (by sarial
niumber of available) of the Deferred Locomotives and the pariod
ol extension applicable to each such Delerred L.ocomotive {such
pericd belng no more than Maximum Storage Period;

noiwithstanding such Defewal Notice ., the Contractor shall
continue the manufaciure and production of the Delsered
Locometives in accordance with this Agreement, excepl that:

any Deferred Locomotive which receives a Commissioning
Ceriificalte  shall not be presented for Handover in
accordange with Clause 7.1 (Locomolive Handaver); and

the Company shali nol be required to carry oul the
Acceptance Tests in respect of that Deferrad Locomotive or
be obliged 1o Accept thal Deferred Locomaotive, in each case,
under and in acocordance with Clause 7.2 (Acceptance);

the Contractor shall piace each Dsferred Locomotive which
becomes a Commissioned Locomotive into slorage in the Storage
Facility and shall store and malntain each such Deferred
Locomotive in accordance with the Storage Conditions uniil the
Scheduled Handover Date (as set out In the Deferral Nolice )
applicable to that Deferred Locomotive.

The Conlractor shall during the Storage Perind {and for 2 maximum
period of one month therealier} inveice the Company at the end of each
such month for the Storage Cosls and the Company shall pay such
invoicad Storage Costs in accordance with the payment terms sel out in
this Agreement.

The Contractor will be rasponsible for all risk of less, theft, or damage lo
any Delerred Locomolive whilst in slorage and all such risk in and to the
Deferrad Locomotives shall pass to the Company on Handover of that
Deferred Locomotive.

Upon expiry of the Storage Period in respect of each Deferred
Logomotive, the Contractor shall se-Commission that Deferred
Locomotive such that a Commissioning Cerlificate may bs issued for
thal Deferred Locomative In accordance with Clause Errorl Reference
source nol found. (Handover and Acceptance). Thereaiter and upon
Handover of thal Deferred Locomotive to the Company, the Company
shall conduct the Acceptance Tests and otherwise foliow the processes
sef out in Clause Error! Reference source nol found. (Handover and
Acceplance) in respect of that Deferred Locometive).The Contracior
shall transfer tile to each Deferred Locomotive to the Company in
accordance with Clause B.2 {Title Transfer).
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9.229

9.22.10

g.22.11

9.22.12

9.22.13

8.22.13.1

9.22.13.2

9.22.13.3

922134

9.22.13.5

Payment by the Company of the Storage Cosls constilite the enlire
fiability of the Company in respect of any claims by the Contraclos
1efating 1o the storage arrengements referred to in this Clause 9.22,

The Company may sharten or extend the Storage Period, pravided, in
the case of an extension, such period of extension does no! excesd the
Maximum Storage Period.

I, pursuant ta Clause 5.22.10, the Cornpany is considering a variation of
any existing Storage Perind, the Company may notify the Contractor in
writing thereol, such notice staling the potential new Storage Period
being considered and requesting the Conlraclor to provide a writlen
quoiation for the indicalive Storage Period Adjusimen! Costs, Having
regard 1o such quotation, if the Company elects to adjust such Storage
Period under and [p accordance with this Clause 9.22, the Company
shail nolify the Contractor in thereo! stating the revised Siorage Period
and such Storage Period shall be deemed to be adjusted accordingly.

The Contraclor may issue a Tax Invoice for the one-off Slorage Period
Adjustment Costs and the Company shall pay such invoiced Storage
Period Adjustment Costs in accordance with the payment terms set out
in this Agreement. Any ongoing Storage Period Adjustiment Costs shal!
be involced and paid in accordance with the provisions of this Clause
9.22 applicable o the payment of the Sterage Gosls,

The Gontractor shall not be liable for any Storage Costs or any increase
in such Storage Costs incurred or sullered by the Contracior 1o the
gxtent cavsed by or atiributable {o:

a breach by the Contractor of any of #ts obligations undar this
Clause 9.22 or any other provision of this Agreement or other
Project Bocument;

the failure by the Contractor, any Affiliate of the Contractor or any
Sub-Contractor to comply with any Legal Requirement or
Necessary Consent {or any limits imposed by such Lepal
Feguirement or Necessary Consent);

the negligence, fraud or willful misconduct of the Contractor, any
-Affiiate of the Contractor or any Sub-Contractor;

in the case of the insurances in respect of the Delerred
Locomotives or the Storage Facility, any increase in the insurance
premia payable by the Contractor in respect of such Insurances as
a result of any failure to comply with such insurance policles, or
any act or omission by the Conlractor, any Affiliate of the
Coniractor or any Sub-Contractor which brings any paricular
insured Hability within the scope of an exclusion or exception; or

in the case of the financing costs referred to in sub-paragraph {vi)
of the definition of “Siorage Costs” any breach by ine Conlracior of
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any of ils obligations undet or in connection with such financing
arrangements.

For the purposes of this Clause 8,22

Exercige Date means in relation to 2 Delivery Year, six months prior to
the beginning of each such Delivery Year,

Hedging Costs means, withoul duplication or penally, alt diret! costs and
losses incurred by the Contractor {as cerified by the auditors of the
Contractor if required by the Company) as a result of maintaining any
currency hedging instrument for the duralion of the storage period or,
where such hedging instrument has a maturity date which ocours prior to
the expiry of the starage period, any direct costs and lossas incurred by
Gontractor as a result of extending or rolling such hedging instrument in
order {0 hadge its currency risks for the remaining slorage period.

Hedging Galng means all net profits earngd by the Contractor (as
certitied by the auditors of the Conlractor, i required by the Company)
pursuarl to terminating, closing-out, maintaining, extending or rolling any
curtancy hedging insitumen antered inlo by the Contractar in order to
hedge its currency risks during the storage period.

Maximum Storage Period means, in relalion 1o sach Daierred
Locomative, a period of 12 months, from the Scheguled Handover Date
applicable to that Deferred Locomative.

Re-Commissioning Costs in respect of a Deterred Locomotive, means
the costs incurred by the Contractor in re-Commissioning that Deferred
Locomotive, provided that (i) such costs shall nol be more than the cosls
incurred by the Contracior in carrying out the Commissioning of any
Locomolive which is not a Deferred Locomolive and {ii) shall costs shalt
nol inglude the costs of any repairs or remedial work 1o thal Deferred
Locomotive required as a result of the Condractors failure to store such
Deferred Locomotive in accordance with the Storage Conditions;

Storage Conditions means the conditions of storage and the required
maimenance aclivilies in respect of the Delerred Locomotives {0 be
agreed between the Parlies and documented in a separate slorage
agreement {o be entered inlo between the Parties as soon as practicable

but in any evenl not later than 180 (one hundred and eighty) days after
the Effective Date.

Storage Costs comprise, in respect of each Deferred Locomotive, the
aggregate amount of all direcl, proven costs and expenses reasonably

incurred by the Confraclor in respact of each such Deferred Locomotive
&5

ihe Contractor shall cenify {accompanied by reasonably detailed
supporting evidence) that the Contractor has incurred as 2 result of
the storage arrangements referred to in this Clause 9.22; and

LOCOMOTIVES BUPPLY AGREEMENT -~ 7
TFA BUPPLY AGREEMENT 232 DIESEL

LOCOMOTIVES

Codw TFRAG - HO - BEN9.

RG-097

447



0058-0372-0001-0453

74318712

1,112

1.1.1.21

11122

1.1.1.23

1.11.24

1.1.1.25

t.11.28

1.1.1.27

1.1.9.2.8

t.11.29

1.11.230

fali info any one or more of the foliowing categaries of costs and
EXPENSES:

one-offl cosis of preparing that Deferred Locomotive for
siorage;

ihe agreed monthly storage costs incutred by the Contactor
in respect of the Btorage Faciity (including, withoul
fimitation, all Insurance premiums and securily expenses);

in respect of each Deferred Locomotive, interest (al the
Prime Rate) on the Acceptance instalimant for that Deferred
Locomotive which the Conlraclor would have received for
the period from the date on which the Corttractor would have
received such Acceplance Instaliment, but for the deferal of
the Acceptance of thal Deferred Locomotive under this
Clause 9.22, to the dale of aclual Acceptance of that
Deferred Locomotive Acceptance:

Hedging Costs, less any Hedging Gains;
Re-Commissioning Costs;

any financing cosis and charges incurred by the Cantracior
in funding the on-ongoing manufaciure of Locomolives as a
result of the deferral of the Deferred Locomotives In
accordance with this Clause 9.22;

the costs and expensss ingurred by the Contracior in having
to extend the warranties provided to it by the Sub-
Contractors of the Contractor in relation {o the Deferred
Locomotives;

any cosis and expenses incurred by the Conwacior in
carrying out any maintanance activities contemplated in the
definition of "Storage Condilions™ atiove;

any Storage Pericd Adjusimeny Costs;

the cosis and expenses incurred by the Contraclor in
obtaining and preparing the written guotations referred to in
this Clause 8.22 (which shall be payable by the Company
irrespective of whether or not the Company elects to invoke
Ihis Clause 8.22 in respect of such quolation).

Storage Facllity means one of more appropriate facifities to be identified
by the Parties for the purpase oi storing the Deterred Locomotives in
accordance with this Clause 9.22,

Storage Period means the period referred to in Clause 9.22.5.2, as
adjusted pursuant 1o Clause §.22.11,
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1.1%.21

1.1.1.22

Storage Period Adjustrment Costs means, as a direc! resuli of any
shortening or extension of the then applicable Storage Parind:

any and ell cosls, expanses, prapayment penalties, break
costs and other amounis of a similar nature suffered or
incurred by the Conlractor under the finanging arrangements
contemplatad in sub-paragraph {vi) of the definition of
"Storage Cosis”; and

{withoui double counting) any of the costs and expenses
referred fo in sub-paragraphs (i}, (i), (v}, (vi), {vif) and {viii)
of the definition of "Storage Costs”.

10. Warranty Begime

101

10.1.1

10.1.2

10.1.8

10.1.4

10.2

10.2.1

General

Subject to Clause 10.1.2, the provisions of this Clause 10 shall apply
without prejudice 1o or dercgation from and in addition to the other rights
of the Company under the Proiect Documents,

The wamanties sel owl in Clauses 10.2 and 10.3 are, to the extent
permilted by applicable law, exclusive and are in fisu of all other
warranties and guarantees in relation to Defects or Fiee! Defects,
whether wrillen, oral, impfied or statulory. To the exten! permitied by
applicable law, no implied or statutory warranly of marchantability or
finess for a particular purpase applies.

The warranties set out in Clavses 10.2 and 10.3 shall nol apply to work
carried out by {i} the Company, or {if} & third parly pursuas 1o
Clause 12.11 (Failure to carry out work) oc Clause 12.12 {Urgent
Remadial work} or paragraphs 2.5 or 3.5 of Parl 7 {Variations), Scheduls
3 {Agreement Managemenl] and the Contractor has not directed or
supervised the work implementing the Required Variation or, as the case
may be, the Company Proposed Varigtion.

i, at any time during an applicable Warranly Period, the Company
discovers a Defeci or, during the Fleet Defect Protection Period, it
diseovers a Potential Flsel Defect or Fleset Defect, in a Locomotive or
Component, the Company shall noldy the Contractor as soon s it is
reasonably in a position to do so, of the existence and nature of such
and shall adhere fo the Contracior's reasonable advice, if any, on how to
mitigate any adverse effect on the Locomotive or other Components
ansing from such Detect.

Defects

The provisions of this Clause 10.2 shall apply in relation to any Detect
which arises, occurs or becomes apparent at any time during the
applicable Warranty Period,
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102.2

10.2.3

10.3

10.3.1

10.3.1.1

10.3.4.2
10.3.1.3

10.3.2

10.3.2.1

10.3.2.2

10.3.2.3

10.3.3

10.3.4

The Contraclor shal, without undue detay having regard to the nature of
the work required and the impact of the delay to the Company's
operational requirements and, in any event, within 20 Business Days of
written notice thereof, at its own cest, execute or, If agreed by the
Parties, procure the execution (at no cost fo the Company) of all
Rectification Work to ensure thal the relevant Defect no longer exists or,
if not reasonably possible to do so within such 20 Business Day period,
provide a Rectification plan for that Defect and, thereatter, difigently
execute such plan in accardancs with its tarms.

After the Defect is Rectified there shall commence In respect of the
relevant Component a further Warranty Period of. a duration of 24
(twenty four) months (or, where such Component Is a Spars, 18
{elghtesan) months) during which the provisions of this Clause 10.2 shall
apply mutatis mutandis.

Post Warranly Perlod Defects

The provisions of this Clause 10.3 shall apply in relation to any Defect
(except any Defect which is a Fleet Defect, regulated under Clauses
10.4 (Fleet Defecls) and Potentlat Fleet Delfect regulated under 10,5
(Potential Flaet Defects)) which:

arises, oceurs or becomes apparent in a major assembly or control
system;

which Is noy readily Identifiable by the Company; and
arises at any time after the applicable Warranty Peripd.

The Contactor shali, If required by the Company in writing, investigate,
search and conduct 2 thorough fault finding exercise 1o idenlify the
Defect and the cause of such Defect end as soon as practicable, provide
direclion and advice in relation to the Reclification of such Defect
including:

to recommend a revision o the prevertative Maintenance Pian ta
ensure the risk of the re-oceurrence of such Detlact Is nulified;

if required by the Company, a Reclilication plan (including any
necessary design change); and

a market relaled quote for repairing the Defact.

if the Rectification pfan {lo the exten! requested) and quote is accepted
by the Cempany, the Contractor shall commence the Reclification Warks
at a mutually agreeable time and place,

The Company may, sfter recelving the Ractification plan and the
Contractor's quatation under Clause 10.3 procure Rectilication of tha
Detect, provided that the Company shall maintain the Raclification plan
as confidential and not disclose it to any other contractor who may
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10.4

10.4.4

10.4.2

1043

1044

10441

10442

10.4.43

10.4.4.3.1

10.4.4.9.2

undenake any Reciification {unless otherwvise agreed by the Coniracior
in writing).

Fleet Defstis

The provisions of this Clause 10.4 shall apply in relation to any Flest
Detect In & particutar Batch which arises, oocurs or becomes apparent al
any tima during tha Fleet Defect Protection Pariod apniicable to that
Batch. The Company shall promplly notily the Contractor if il bacormes
aware of any such Defect.

Prior to the classification of any Defsct as a Flest Delect, the Contractor
shali ba given the opportunily to take pant in the analysis of such Defect,

If the Parlies agree thal a Defect constiites a Fleel Defect, the
Contfractor shall propose a Rectificalion plan (which will include a
thorough fault finding analysis to ascertain the cause of any Fleel
Defect) to the Company within 10 Business Days of the date of raceipt of
the notice referred 1o in Clause 10.4.1, and the Parties shall negotiate in
goot! jaith and agree such Rectifisation plan within 30 (thiny) Business
Days of #is submission io the Company.

if the Parties sgree on the Heclification plan, the Conlracier shall
implement and adhere to its provisions and the following shall apply:

the Contractor shall, at its own cost, execute or, if agreed by the
Partigs, procure the execution (at no cost to the Company) of the
Rectiication Works 1o ensure that the risk of the occurrence of the
relevant Fleet Defect is nullified {including, in the case of Spares,
Rectifying such Spares or replacing them with new Spares) and
that such Fleat Defect is not present in all Accepled Locomotives,
alt Accepted Gomponents and all Locomolives andfor Components
to be Delivered under this Agreemsni, all such works {0 be
compleled in accordance with the Rectification plan;

it any Component is Rectified under this Ciause 10.4 during the
infliai Warranty Period applicable to thal Component, a Defect
warranly with a period of 30 (hirly) monihs (or, wher