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STATEMENT

I, the undersigned,

Gerhardus Johannes Jacobus Van der Westhuizen

do hereby state that:

1, | have been requested by the Commission to provide a statement regarding
certain contracts and transactions that were concluded between Transnet SOC
Ltd (“Transnet”), and Neote! (Pty) Lid ("Neotel”) and the role | played in respect
of the aforesaid contracts and transactions.

2. The facts contained in this statement are both true and correct, and within my
personal knowledge, unless the context provides otherwise.

3. Where | aftach documents to this affidavit, ‘such documents, unless the
.contrary appears from the context, were provided to me by the investigators
(“the investigators”) for the State Capture Commission (SCC).

INTRODUCTION

4. | am a qualified Chartered Accountant (SA) with 15 years post article
experience. My experience includes external audit, intemal audit, process
improvement, information technology audits, financial management, reporting,
and vendor management.

5. | joined Transnet in 2007 and resigned in December 2014, During my tenure
at Transnet | was deployed in a number of different roles. A brief summary of
the different roles that | fulfilied are set out below:
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5:1.  Manager: Internal Control and Special Projects {2007 - 2009). | reported
to Garry Pita and my key responsibilities included oversight and control
of projects launched to remedy defects identified by the internal control
department or by intemal audit.

5.2. Group Head of internal Control (2009 - mid 2012). | reported to Anoj
Singh (“Singh”) and my key responsibilities included oversight and
control of the Internal Control Department as well as management and
control over Emst and Young, to whom the internal audit function was
outsourced.

53. From mid-2012 to April 2013 | was on secondment to the Enterprise
Information Management Services Department (“EIMS™). [ still reported
to Singh and my key responsibilities included oversight of the process
to deal with the network security breach and later to manage the
vendors involved, specifically Neotel and T-Systems South Africa (Pty
Ltd) (“T-Systems”).

5.4. From April 2013 to December 2014 | was appointed as the Executive
Manager: Office of the Chief Information Officer (“C10”). | reported
initially to Ken Jarvis as acting CIO and later Dr Mantsika Matooane as
CIO. The objective of the role was to support the Group ClO and specific
responsibilities included, inter alia, ICT procurement, vendor
management, financial management for Group ICT, change
management with in Group ICT and project management office.

KEY CONTRACTS BETWEEN TRANSNET AND NEOTEL

6. During the period January 2007 to December 2014 Transnet conciuded the
following three key contracts/transactions with Neotel that are relevant for
purposes of this statement:

6.1. 2007 Master Network Services Agreement (the “2007 MSA™);
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6.2. Procurement of Cisco Equipment (the “Cisco Transaction”) ; and

6.3. 2014 Master Network Services and Asset Buyback Agreement (the
2014 MSA”).

7. In December 2007 Transnet concluded the 2007 MSA agreement with Neotel
in terms of which Neotei would provide network services to Transnet for a
period of 5 years. The contract was effective from 1 April 2008 until 31 March
2013. (See Annexure A).

8. It is worth noting that the network services were previously provided by
Transtel (Pty) Ltd {a subsidiary or division of Transnet), but Transnet had sold
this entity as a going concern to Neotel, before the 2007 MSA was concluded.
After the sale of Transtel, Transnet found itself in the unenviable position where
its IT network, upon which it relied completely for the conduct of its business
was owned and managed by Neotel as an external service provider.

9. In light of the fact that the 2007 MSA was due to expire in March 2013, Transnet
commenced a process in early 2012 to engage Detecon Consulting
(“Detecon”) to assist the Transnet with the development of an IT Network
Sourcing Strategy. The strategy was indeed developed and later approved by
the Transnet Board. Transnet furthermore procured the service of another
consulting firm, Gartner, to assist with the development of a request for
proposals (RFP) for the IT network services. Effectively this meant that
Transnet would not renew the 2007 MSA with Neotel, but would put the IT
Network contract out to open tender.

10. The two processes described in the preceding paragraph were cumbersome
and time consuming, which necessitated the extension of the exigting 2007
MSA with Neotel. The Transnet Sourcing Team proposed to thge
management a 21 month extension to the 2007 MSA Agreement, but the
executive management decided to propose only a 15 month extension and the

xecutive
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Transnet Board ultimately approved only a & month extension. (See Annexure
B)

The Transnet Sourcing Team was acutely concemned regarding the short
extension approved by the Board and shortly after receipt of the decision from
the Board, the team submitted an updated proposal to the Board Acquisition
and Disposal Committee wherein significant risks associated with the short
timeframe was highlighted. Regardless of the risks highlighted by the team,
the decision of the Board stood. (See Annexure C1-C2 and D2)

AWARD OF THE IT NETWORK SERVICES TENDER TO T-SYSTEMS

12.

13.

14,

Pursuant to the authority obtained from the Board, Group Strategic Sourcing
compiled a memorandum dated 29 May 2013 from Singh and Gamry Pita to the
Group Chief Executive, Mr Brian Molefe (“Molefe”) to approve the Network
Services Sourcing Strategy, the RFP and the advertisement, and to grant
authority to advertise and issue the RFP to the open market for the provision
of IT Network Services to Transnet for a period of three (3) years with an option

to extend for two (2) year. (See Annexure D1-D4)

At the time, Garry Pita (Pita) was the head of Group Strategic Sourcing and
reported to Singh in his capacity as Group Chief Financial Officer. The request
was approved by Molefe when he signed the aforesaid memorandum on

9 June 2013.

The RFP was issued on 14 June 2013 with an initial closing date of 16 July
2013. The closing date was extended twics, from 17 July 2013 to 30 July 2013
and then from 31 July 2013 to 13 August 2013. (See Annexure E1-E3)

/
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As refiected in the Transnet Acquisition Council Memo, attached as (See

Annexure F), the following 5 bidders submitted proposals in response to the

RFP before the extended closing date of 13 August 2013 at 12:00

15.1. Neotel {Pty) Ltd;

16.2. Telkom SA SOC;

15.3. Dimension Data;

15.4. Vodacom (Pty) Ltd; and

15.5. T-Systems South Africa (Pty) Ltd in collaboration with Broadband

infraco SOC Lid (BBI).

The fact that the process of award would not be completed by 31 August 2013,
mainly due to extensions requested by the bidders, necessitated a further
extension of the contract which was granted to Neotel from 1 September 2013

to 31 October 2013. (See Annexure G1-G2)

The entire process relating to the evaluation of bids and the recommendation
of the successful bidder is comprehensively set out in the aforementioned
TEAR Report. In the TEAR Report, Neotel was recommended as the preferred

bidder. (See Annexure H3)

] wish to draw attention to the fact that during the final clarification session held
with the bidders, T-Systems indicated that their Joint Venture Partiner

{Broadband Infraco) might be able to negotiate optimization with its
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shareholders which would result in an overall reduction of R248m on their
tendered pricing, however this was not taken into consideration by the
evaluation team. (See Annexure page 15 Tear Report) (See Annexure L2 and

H3)

In a memorandum dated 30 October 2013 from Mohammed Mahomedy,
Mantsika Matooane {Matooane) and Pita to the Acting GCE at the time, Sharia
Pillay (Pillay), was requested to:
19.1. approve the procurement process and award of business to Neotel;
19.2. Sign the Letter of Intent for the preferred bidder ;

19.3. Sign Letters of Regret to the Four Unsuccessful Bidders; and

19.4. 3ign the letter to extend the current Neotel contract.

On 31 October 2013, Sharla Pillay, in her capacity as Acting Group Chief
Executive, after having satisfied herself that a proper procurement process had
been followed, duly approved the process and the issuing of a letter of intent
(LOY) to award the network services contract to Neotel, by signing the
memorandum. A copy of the full set of the memorandum is attached as (See

Annexure H1-HT}

The letter of intent as well as the 4 letters of regret were also signed by Sharla

Pillay on 31 October 2013. (See Annextre i1-17)
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| was subsequently informed by Pita that these letters were not going to be
issued to the bidders as he was instructed by Singh not to do so on the
instruction of Molefe. As | recall, Molefe was abroad at that stage and he

apparently wished to review the process upon his return. (See Annexure J)

During November 2013, | was called to a meeting with the GCE (Molefe),
together with the CIO, Mantsika Matooane, Edward Thomas (Group Supply

Chain) and Singh. There may have been others which | can't recall. (See

Annexure K1)

When we arrived for the meeting we were requested by Molefe’s personal
assistant, if | recall correctly, to hand over our cellular phones to her before we

entered his office. We all did so.

| found the request to hand over my cellular phone to be strange due to the
fact that | had previously attended at least one other meeting in Molefe's office,

on which occasion 1 was hot requested to hand in my celluiar {elephone.

Molefe indicated that he did not support the recommendation to issue a letter
of intent to Neotel as the preferred bidder and that he intended to award the
tender to T-Systems as he was of the view that the R248million discount
offered by T-Systems (referred to in Annexure H3) was valid and should have

been taken into account. He also advanced other considerations.
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| did not agree with the reasons advanced by Molefe during the aforesaid

meeting. In this regard:

27.1. Even if the R248million discount offered by T-Systems was taken into

account, T-Systems would still only be the 2™ best bidder, after Neotel.

27.2. 1informed the meeting that the objection by Molefe that there would be
“concentration risk as Transnet is Neotel's largest client” was without
merit. | explained that to award the tender to T-Systems would
constitute a higher concentration risk. At that stage T-Systems already
managed Transnet's Data Centre and it would make no sense, from a
concentration risk perspective, to award the tender to T-Systems,

Molefe ignored my objection and carried on with the meeting.

27.3. Molefe further informed the meeting that he had received a letter from
one of Neotel's B-BBEE partners/shareholders which contained an
aliegation that Neotel was busy diluting its shareholders to the detriment
of its B-BBEE partners/shareholders. | informed the meeting that a mere
allegation of the nature alluded to by Molefe should not give rise to the

reconsideration of a tender award. Again Molefe ignored my objection.

| then realised that my objections were not being well received. | remember
feeling at the time that, for me to proceed with the verbalisation of my
objections would be tantamount to professional suicide. In simple terms, | felt
that | would be placing my career at risk if | did not shut my mouth there and

then. Upon this realisation 1 did not take any further active part in the meeting.
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As far as'l can recall, none of the other attendees of the meeting took issue

with Molefe's objections.

After the meeting | was instructed by Singh to draft a memorandum to record
the essence and outcome of the meeting. Despite the fact that | had already
made it clear in the meeting that | did not agree with Molefe’s views, | had no

option but to carry out the instruction from Singh. (See Annexure K2)

| prepared a draft memorandum, which after input and assistance from Group
Strategic Sourcing, culminated in the memorandum which is atiached as
Annexure K2 which Molefe signed. It is clear from this memorandum that
Molefe had effectively overturned the decision by Sharla Pillay to award the
tender to Neotel and he unilaterally decided to award the tender to T-Systems
despite the recommendations contained in the TEAR report as discussed

above.

Pursuant to Molefe's decision, letters of regret were issued to Neotel, Telkom,
Dimension Data and Vodacom and a letter of intent was issued to T-Systems.

{(See Annexure K3-K4)

| wish to highlight the fact that T-Systems tender was submitted in collaboration
with Broadband Infraco SOC Ltd (BBI). The company registration documents
for the latter company shows that Salim Essa was a director of BBl and

resigned as a director on 14 October 2010. My understanding is that BBl was
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a state owned entity and it was tendering with T-Systems for the contract. (See

Annexure L1)

After receipt of the letter of regret, Neotel addressed a letter to Molefe to obtain
clarity on the reasons advanced in the letter of regret addressed to them.
“Business risk” was advanced in the letter of regret as a vague reason not to

award the tender to Neotel. (See Annexure M1-14)

With input from me, being the relevant vendor manager and the legal
department, Strategic Sourcing drafted a response to the Neotel letter which
expanded on the risk identified in the letter of regret. The letter was signed by

Molefe and transmitted to Neotel. (See Annexure N1-N2)

During this time | was still in constant contact with Neote| due to the fact that
Neotel was still managing the ICT network. At this stage the relationship was

strained and there was palatable resentment and anger on the side of Neotel.

During this time | was concemed that any spending on the now-expired 2007
MSA could be regarded as irregular expenditure in terms of the Public Finance
Management Act. | was also concemed that Neotel could stop/suspend their
services as the 2007 MSA had expired. A cessation of services would have

had disastrous results for Transnet and the country as a whole.
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38. | raised my concerns via email with Garry Pita and Singh and Singh informed
me that, pursuant to discussions between himself and Sunil Joshi (Neotel's
CEO at the time), Neotel would continue to render its services in terms of the

2007 MSA, despite it having lapsed. (See Annexure J}

39. | cannot clearly recall the exact detail of all further events during this

tumultuous time but | can state that, during December 2013:

39.1. The 2007 MSA was extended for a period of 12 {twelve) months; (See

Annexure 01-03)

39.2. Neotel, obviously being upset and in a strong negotiating position
initially proposed a significantly inflated monthly charge. | recall a figure

of approximately R58m per month being proposed {(Annexure 02);

30.3. Neotel advised that certain network equipment had reached end-of-life
and that it was crucially important that these assets should be replaced.
it was advanced that Neotel would be unable to deliver the required

levels of service if the equipment was not replaced forthwith. | deal
further with this aspact below from-paragrepir$69). @

39.4, After negotiations an agreement was concluded with Neotel to continue
providing services to Transnet at a monthly rate of R50m; and

(Annexure O3)

40. Neotel finally accepted the outcome of the tender process and the award of

the tender to T-Systems. (Annexure O3)
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REVERSAL OF THE DECISION TO AWARD THE TENDER TO T-SYSTEMS

41, It | recall correctly Singh requested that we obtain an opinion on the process
and reversal of the proposed award by Molefe with a senior counsel. | recall
that myself, Peter Volmink and Ndiphiwe Silinga attended a meeting with
Gilbert Marcus in Sandton in December 2013. | provided him with a high level
summary of the process and the reversal and although | can't recall the exact
details of the discussion | recall that Gilbert Marcus was very concerned with
the process followed by Transnet and more specifically the decision by Molefe
to overtum the recommendation to award the RFP to Neotel and the likely non-
compliance with the PFMA. | gave Singh verbal feedback post this meeting.

(See Annexure P)

42.  During the early part of 2014, Singh informed me that he had received a report
from or had a discussicn with Transnet's External Auditors who had obtained
a legal opinion which concluded that the decision by Molefe to award the tender

to T-Systems was not in compliance with the PFMA.

43. The specific concerns were subsequently set out in a memorandum from Singh
and Garry Pita to Molefe. The purpose of this memorandum was to request the
approval of Molefe to revoke T-System's status as preferred bidder. Molefe
approved the request by signing the memorandum on 6 June 2014. (See

Annexure Q1)
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Pursuant to Molefe signing the memorandum, a letter of revocation was issued
to T-Systems. Furthermore, a letter of intent to “negotiate the MSA for the
provision of network services to Transnet SOC Lid.” was issued by Molefe to
Neotel on 18 August 2014 and subsequently accepted by Neotel on 10

September 2014 on certain terms and conditions. (See Annexure Q1-Q4 and

R1-R2)

| tendered my resignation fo Transnet on 30 September 2014. In terms of my
letter of resignation my last day of employment with Transnet would be 31
October 2014. | had discussions with both Mantsika Matooane and Singh who
requested me to stay on in my position and to steer the conclusion of the MSA

with Neotel to finality. (See Annexure $1-S2)

| agreed to the request subject to my remuneration for the additional time being
increased in order for me not to be in 2 worse position than | would have been
had | taken up employment with my prospective employer on 1 November

2014, and a pro-rata paymant of my bonus.

2014 MSA NEGOTIATIONS AND ASSET BUYBACK AGREEMENT

47.

There were two streams included in the negotiations with Neotel, namely a
commercial stream which was responsible for the negotiation and finalisation
of the terms of the 2014 MSA and a technical stream which was responsible
for the negotiation of the technical detail of the services to be rendered by

Neotel. | was part of the Transnet negotiation team in the commercial stream.
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The negotiations were protracted and involved humerous representatives of

both parties.

A contentious issue during the negotiations was the aspect relating to the
buyback by Transnet of the assets and infrastructure which constituted its ICT
network at the time. The background to this buyback can be briefly

summarised as follows:

49.1. As discussed above, Transnet had sold its subsidiary Transtel, as a
going concem to Neotel, before the 2007 MSA was concluded. This

included most of Transnet network equipment and infrastructure.

49.2. After the sale of Transtel, Transnet found itself in the unenviable
position where its IT network, upon which it relied completely for the
conduct of its business was owned and managed by Neotel as an

external service provider.

49.3. Since Molefe had decided to award the IT Network Service Tender to
T-Systems and not Neotel, it was now of paramount importance for
Transnet to regain ownership of the equipment and infrastructure that it

had previously sold to Neotel as part of the Transtel sale.

49.4. At some stage the negotiating teams reached a stale mate and
negotiations came to a standstil. The main issues included the

following:

49.4 1. Parent Company Guarantee needed to be finalised;



GJIVDW-015

49.4.2. Certain terms accepted in the initial letter of intent was not
being honoured by Neotel. These included transition cost
and usage charges on LAN points above the 5% included

in the extension lefter.

49.4.3. Agreement on the quantum of insurance and professional
indemnity;

49.4.4. Application of certéin benchmarking prices;

49.4.5, Lack of B-BBEE and Supplier development submissions;

49.4.6. Additional project which according to Neotel did not form

part of the Master Services Agreement.
49.4.7. Technical issues:

49.4.7.1.  Unwillingness from Neotel to accept Mean time to repair
(MTTR) and availability Service Level Agreements
(SLA’s).

49.4.7.2. Unwillingness from Neotel to accept service credits and
weightings

49.4.7.3. Unwillingness from Neotel to accept the at risk amount

although this was accepted as part of the RFP process
49.4.7.4.  Neotel not supplying the site list;

49.4.7.5. Emors in pricing submissions.

50. Negotiations become very strained toward the end of November and early

December to the extent that Transnet was not accepting any further proposed
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changes fo the draft MSA as we were of the view that Neotel was being

opportunistic. (See Annexure T1-T2).

The investigators from the Commission presented me with correspondence
which reflects that a meeting took place between Francois van der Merwe from
Neotel and Singh on 8 December 2014 in Umhlanga. | am not sure what the
purpose of this meeting was and why the Transnet CFO would meet directly
with the supplier without including anyone from the Transnet negotiating team.
This was not normal protocol and what might have been discussed at this

meeting is not known o me.

In an attempt to resolve the stalemate, Singh became involved as did Sunil
Joshi (“Sunil”), the CEO of Neotel. They convened a meeting on 11 December
2014 which took place at “SLOW Lounge” in Sandton attended by myself and
Singh from Transnet and Sunil and Francois van der Merwe from Neotel. (See

Annexure U).

At some stage during this meeting Singh and Sunil separated themselves from
Francois and | in order for them to discuss the final terms of the repurchase of

the assets and infrastructure from what | recall.

No feedback was provided fo us after the meeting between Singh and Joshi,
but at some point during 11 or 12 December 2014 we must have been

instructed to meet on 13 December 2014 to finalise the MSA.
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The final meeting to finalise the MSA occurred on Saturday 13 December 2014
at the offices of Neotel in Midrand. Singh arrived at the offices of Neotel and |
handed him the final draft of the negotiated MSA and relevant approval
documents. We exchanged pleasantries and | departed. That was my last day

of employment at Transnet.

| later leamed from media articles that an entity called Homix was paid by
Neotel for allegedly “faciiitating” negotiations between Neotel and Transnet. |
have been presented with two contracts that were ostensibly concluded
between Homix and Neotel.(See Annexure V1-V2). Having read these
documents and based on my involvement in the nagotiations with Neotel, |

would like to comment as follows:

56.1. | did not meet any person or representative of Homix duning our

negotiations with Neotel.

56.2. Transnet had everything fo lose and nothing to win by delaying / not
signing this MSA as a network transition would have taken years to
complete. Only Neotel would have benefitted as they communicated to
Transnet that, should the deal not be concluded by expiration of the
LOI, the monthly fee would escalate to R57m per month from what |
recall. Neotel knew they held all the cards so to speak as they could
switch off the Transnet network which would have lead to disastrous

consequences for Transnet.

56.3. Transnet knew from the start of the RFP process that any transition

would take years and cost Transnet a significant amount of money.
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Transnet really did not have any options but to sign this new MSA or to
extend the current MSA with Neotel at a significantly inflated cost. At no
stage was it a viable option not to sign the new MSA agreement which

was business critical to Transnet,

56.4. | fail to understand how any representative from Homix would have
been able to get the parties o reach agreement within a single day
(Calculated from the day upon which Homix contracted with Neotel (12
December 2014} and the day on which | delivered the MSA in its final
form was to Singh (13 December 2014) (See Homix MSA and Asset
buy back agreement)The MSA was signed on 15 December 2014 by

Transnet. (See Annexure V3).

THE 2014 CISCO EQUIPMENT TRANSACTION

57.

58.

The fact that the tender for network services was awarded to T-Systems by
Molefe, meant that a transition of network services from Neotel to T-Systems
would be necessary, which could expose Transnet to significant business risk
due fo network outages as a result of the transition. | recall that the risk linked
to a network fransition was well decumented in a number of presentations to
the Transnet Exco, BADC and the Transnet Board from what 1 recall. (One

example of this is (See Annexure C2)

A meeting was convened between representatives from Neotel, T-Systems,

CISCO and Transnet to discuss the status of the network and the equipment
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deployed in the network (switches, routers, etc). | attended this meeting

together with Yusuf Loonat.

It became apparent that certain network equipment deployed by Neotel in the
Transnet IT network was approaching end of useful life and software support

had expired or was close to expiry on these assets.

Transnet engaged with Neotei in an effort to purchase / lease the network
related hardware and infrastructure which was deployed in the yards and ports

of Transnet. Neotel was not amenable to the sale of these assets due fact that

these assets were securitised.

Furthermore, Neotel was reluctant to replace any equipment during the

extension periods as the duration of the extensions to the 2007 Agreement

was uncertain and a moving target.

The T-Systemns tender submission included the replacement of all the switches

in all Transnet ports and yards.

The 2007 Agreement contained an exclusivity clause which obligated Transnet

to procure network equipment from only Neotel.
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64. | then approached Gartner fo seek guidance and advice to resolve this impasse
and to avoid/mitigate business risk. (See Annexure W1). The advice from
Gartner was that:

64.1. Confirmation had to be obtained from T-Systems that the equipment
which Transnet intended to procure complied with the specifications
which would be required by T-Systems to ensure service delivery as set

out in the RFP submisgsion.
64.2. Transnet should procure the necessary equipment from Neotel;

64.3. T-Systems should then remove the equipment so purchased from the
pricing workbook/bill of materials which T-Systems, in terms of the

tender, had proposed to supply to Transnet;

65. Pursuant to the advice from Gartner, a quotation was obtained from Neotel for
the replacement of the equipment in the ports and yards of Transnet to the

value of approximately R300m.

66. The pricing was checked with T-Systems who agreed to reduce their price
quoted as part of their tender. T-systems also confirmed that the equipment
was similar to what T-Systems intended to supply and would not have a

negative impact on future service leveis

67. At some stage during this process | engaged Cisco, the suppliers of the

equipment directly and negotiated some further discounts.



68.

69.
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We then followed the normal procurement process and after approval by Yusuf

Loonat, Garry Pita and Singh, the equipment was then procured from Neotel.

The Commission’s investigation team shared correspondence between Homix
and Neotel with me ((See Annexure W3-W4).) and | would like to comment as

follows:

69.1. | did not meet any person or representative from Homix during our
interaction with Neotel on the Cisco switches transaction or any other

transaction;

69.2. ltis unclear to me how Homix would have identified this opportunity as,

as far as | am aware, they had no interaction with anyone from Transnet.

69.3. The MSA between Transnet and Neotel includes an exclusivity clause
which states that Transnet can only procure network squipment from

Neotel, so it is unclear to me what value Homix could have added.

69.4. | formally placed the order with Neotel via email on 21 February 2014
to the value of R302.7m (See e-mail in the Cisco pack of documents),
yet there is correspondence between Neotel and Homix on 22 February
2014 in which Neotel sends an accepiance letter and the
correspondence states “please find attached acceptance letter and we
trust we will close this business soon.” after the transaction has already
been concluded and committed to by Transnet. (See Annexure W2

and W5).
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MATTERS OF SIGNIFICANCE THAT CAME TO MY ATTENTION AS GROUP HEAD
OF INTERNAL CONTROL

70.  During my tenure at Transnet as Group Head of Internal Control, I followed
internal protocols and reported events which, in terms of the policies of

Transnet and generally accepted practice, required reporting.

71. | am not aware of any significant events which occurred during such period

which [ failed to report in circumstances which required of me to do so.

SIGNED AT............ Tl oo, ON &2 APRIL 2019

= caiills -é. f
TSe——

Gerhardus Johannes Jacobus Van der Westhuizen
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1.

INTERPRETATION AND DEFINITIONS

The headings to the clauses in this Agreement are for the purpose of convenience and reference
enly and shall not be used in the interpretation of, nor modify, nor amplify the terms of this

Agreement nor any clause hereof. In this Agreement, unless a contrary intention clearly appears:

1.1.

1.2,

words importing;

111, anyone gender include the other two genders;
1.1.2. the singular include the plural and vice versa; and
1.1.3. natural persons include created entities (corporate or unincorporate) and the

state and vice versa;

the following expressions shall have the meanings assigned fo them hereunder and cognate

expressions shall have a correspondirig meaning:

1.2.1. ‘Accounting Year” means the 12 (twelve) month period reckoned from the
Commencement Date and each anniversary thereof for the duration of this

Agreement;

1.2.2. ‘Additional Services” means all Services which may be rendered by the Service
Provider from time to time, excluding, for the avoidance of doubt, the Specified

Services;

1.2.3. "Agreement” means this master services agreement and includes a reference fo

all schedules and annexures hereto;

124, “‘Benchmarked Price” means the best price available in the South African
market for the provision of the Specified Services from operators other than the

Service Provider, having regard fo:

1.24.1. the full Services solution provided by the Service Provider fo
Transnet (and not, for the avoidance of doubt, determined on a
service element by service element basis or on a basis which
assesses separately the voice and date service aspects) and which
shall encompass due provision for differences in service levels,
volumes, technology, geographic spread and payments;

1.2.4.2. volume and other discounts,

determined as a monthly charge;

)
AT (WL s
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1.2.8.

1.2.6.

1.2.7.

1.2.8.

1.2.9.

1.2.10.

1.2.11.

1.2.12.

“Best Price” means the best price offered or applied by the Service Provider to
fts own end users or customers (but excluding, for the avoidance of doubt,
Transnet) in respect of the full Service solution, having regard to the facts,
matters and circumstances contermplated in clause 1.2.4 above, determined as
a monthly charge provided that any calculation of Best Price offered in respect
of state sponsored or project of national importance, such as Sanren, Tenet and
2010 World Cup and community service obligations, shall be ignored;

"Business Day" means any day other than a Saturday, Sunday or public holiday
officially recognised as such in the Republic of South Africa;

“Commencement Date” means the commencement date of this Agreement

being the Effective Date under the SPA;

‘Deliverable” means the output of the provision of any Service as more fully

described in the Service Level Agreement concerned;

‘Dispute” means a deadlock or dispute between the Parties which is incapable
of resolution within the time periods stipulated in the Agreement (or within a
reascnable time if no time period is specified) which arises in regard to:

1.2.9.1. the interpretation of; or
1282,  the camying info effect of. or
1.2.6.3. any of the Parties’ rights and obligations arising from; or

1294 the termination or purported termination of or arising from the

termination of;, or
1.2.8.5.  the rectification or proposed rectification of,

this Agreement, or out of or pursuant to this Agreement or any matter which in
terms of this Agreement requires agreement between the Parties (other than
where an interdict is sought or urgent relief may be obtained from a court of

competent jurisdiction);
‘ECA" means the Electronic Communications Act of 2005, as amendad;
“Expert” means an independent expert appointed in terms of clause 29.11;

“ICASA” means the Independent Communications Authority of South Africa,
established by Section 3 of the Independent Communications Authority af South

N

Africa Act of 2000, as amended;

u\/ 149.

s
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1.2.13. “Intellectual Property Rights” means and includes:

1.2.13.1.  rights in and in relation to, any patent, design, trade mark, trade ar
business name (including ali goodwiil associated with any trade
mark, or any trade or business name), copyright, database, domain
name, circuit topography design and/or utility mode!, and including
the benefit of all registrations of, applications fo register and the
right to apply for registration of any of the foregoing items and all
rights in the nature of any of the foregoing items, each for their full
term (inciuding any extensions or renewals thereof) and wherever in
the world enforceable;

1.213.2. the right to sue for relief and/or damages in relation to unfair
competition or passing off;

1.2.133. trade secrets, confidentiality and other proprietary rights, including
rights to know-how and other technical information; and

1.2.134. all other intellectual property rights and forms of pratection of a
similar nature or having equivalent or similar effect and which may
subsist anywhere in the world;

1.2.14. “Party” means either of the signatories to this Agreement and “Parties” means
both of them collectively and shall be deemed to mean and include their
respective successors and permitled assigns;

1.2.15. “Pricing Schedule™ means the schedule of prices in respect of the provisicn of
the Specified Services as agreed between the Parties as at the
Commencement Date, as incorporated in Schedules 1 and 2 hereio, as
amended and updated in accordance with the provisions of clause 5 below,

from time o time;

1.2.18. “Prime Rate” means a rate of interest per annum which is equal to the published
minimum lending rate of interest per annum, compounded monthly in arrears,
charged by Standard Bank of Southern Africa Limited ("the Bank") on the
unsecured overdrawn current accounts of its most favoured corporate clients in
the private sector from time to time. (In the case of a dispute as to the rate so
payable, the rate shall be certified by any manager or assistant manager of any
branch of the Bank, whose decision shall be final and binding on the parties);

1.2.17. “Service Credits” means the credits to be given by the Service Provider to
Transnet in relation to fees payable by Transnet under this Agreement, in the

e =
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manner provided for in the SLA's or in any Setvice Level Agreement, should the
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Service Provider fail fo provide the Specified Services at the required Service

Levels;

1.2.18. “Service Leveis” means the level of service required in reiation to the provision
by the Service Provider of the Specified Services, as set out in a Service Level

Agreement;

1.2.19. “Service Provider' means Neotel (Proprietary) Limited (Registration No.
2004/004619/07) of 28 Saddle Drive, Woodmead Office Park, Van Reenens
Avenue, Woodmead, subject to the provisions of clause 3 below;

1.2.20. ‘Services” means those tefecommunications and related services specified in
Schedule 3 hereto;

1.2.21. “Signature Date" means the date on which this Agreement is signed by the
Party signing later in time;

1.2.22. “Site Classification List" means the site classification list attached to each SLA,
which specifies in relation fo each of the sites at which Specified Services are to

be rendered:

1.2.221.  the nature of the Specified Services to be rendered at such site (this
is done by assighing each site a platinum, gold, silver, bronze or
other status); and

12222, the time periods during which such Specified Services are to be
rendered;

1.2.23. “SLA" or “Service Level Agreement” means:

1.2.23.1.  the service level agreements appertaining to the Specified Services
as defined in clause 1.2.25.1 below, which are Schedules 1 and 2

hereto;

1.2.23.2. the comprehensive service level agreements in respect of the
Specified Services contemplated and provided for in clause 1.2.25.2
below once these are finalised and recorded in accordance with the

provisions of clause 11 below; and

1.2.23.3.  all or any other service level agreements in respect of the provision
of the Additional Services as agreed between the Parties in writing

f ns,; \’NL
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1.2.24.

1.2.25.

1.2.286.

1.2.27.

1.2.28.

1.2.29.

1.2.30.

1.2.31.

1.2.32.

in accordance with the provisions of clause 11 below, from time fo

time;

“SPA” means the written saie and purchase agreement pursuant whereto
Transnet sold and the Service Provider purchased the telecommunications

business heretofore conducted by Transtel, as a going concern;

“Specified Services” mean:

1.2.25.1. the voice, data and related telecommunications services more fully
described in Schedule 1 hereto;

1.225.2. the call centre, video and audic conference and related
telecommunications services more fully described in Schedute 2

hereto; and

1.225.3. all or any Additional Services which become Specified Services by
written agreement of the Parties in accordance with the provisions
of clause 11.2 below;

“Third Party IPR" means all intellectual Property Rights owned by any party

other than the Service Provider,;

"Telecommunications Act’ means the Telecommunications Act of 1996, as

amended;

“Termination Date" means the date upon which this Agreement terminates for

any reason whatsoever;

“Transnet” means Transnet Limited {Registration No. 1990/0009800/06) of Room
4639, Carlton Centre, 150 Commissioner Street, Johannesburg;

“Transnet Divisions” mean the divisions of Transnet more fully described on

Schedule 4 hereto;
“Franstel” means the Transte!l Division of Transnet;

"VAT" means value-added tax payable in accordance with the Value-Added
Tax Act 89 of 1991

1.3 any reference fo an enactment is fo that enactment as at Signaiure Date and as amended or

re-enacted from time to time;

e SONVDMEQBL
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1.4,

1.5

1.B.

1.7.

1.8,

1.8.

1.40.

1.11.

1.13.

1.14.

if any provision in a definition is a substantive provision imposing rights or obligations on any
Party, notwithstanding that it is only in this clause 1, effect shall be given to it as if it were a
substantive provision in the body of the Agreement;

when any number of days is prescribed in this Agreement, same shall be reckoned
exclusively of the first and inclusively of the last day unless the last day does not fall on a
Business Day, in which case the last day shall be the next succeeding Business Day;

where figures are referred to in numerals and in words, if there is any conflict between the

iwo, the words shall prevail;

expressions and abbreviations defined in this Agreement shall bear the same meanings in
the SLA’s, to the extent that the SLA's do not themselves contain their own conflicting

definitions;

reference to day/s, month/s or year/s shall be construed as Gregorian calendar day/s,

month/s or year/'s;

where any term is defined within the context of any particular clause in thig Agreement, the
term 80 defined, uniess it is clear from the clause in question that the term so defined has
limited application to the relevant ciause, shall bear the meaning ascribed to it for all
purposes in terms of this Agreement, notwithstanding that that term has not been defined in

this clause 1;

the expiry or termination of this Agreement shall not affect such of the provisions of this
Agreement as expressly provide that they will operate after any such expiry or termination or
which of necessity must continue to have effect after such expiry or termination,
notwithstanding that the clauses themseives do not expressly provide for this;

the rule of construction that a contract shall be interpreted against the party responsible for
the drafting or preparation of the contract, shali not apply;

any reference in this Agreement to a Party shall include a reference fo that Party's assigns
expressly permitted under this Agreement and, if such Party is liquidated or sequestrated, be
appficable also to and binding upon that Party's liguidator or trustee, as the case may be;

the words “include”, “including” and “in particular” shall be construed as being by way of
example or emphasis only and shall not be censtrued as, nor shall they take effect as,

limiting the generality of any preceding word/s;

the words “other” and “otherwise™ shall not be construed eiusdem generis with any

preceding words where a wider construction is possible;

MHI AT
g

I
e

H



T | e m e e GIVDW-033_

o = e

ChDecurments and SettingsWAV001iLocal Settings\Temporary Internet Files\QLKGWMSA Execution version {05 12 OTicln.doc-WvaoT
0263940 10
Document last saved: 05/12/2007 09:11 AM

1.16.  references to a staiutory provision include any subordinate legislation made from time fo
time under that provision, and references to a statutory provision include that provision as
from time to time modified or re-enacted as far as such modification or re-enactment applies,
or is capable of applying 1o this Agreement or any transaction entered inio in accordance
with this Agreement;

1.16.  alaw shall be construed as any law {including common law} or statute, constitution, decree,
judgment, treaty, regutation, directive, by-law, order or any other legisiative measure of any
government, local government, statutory or regulatory body or court;

1.17.  terms other than those defined within this Agreement shall be given their plain English
meaning, and those terms, acronyms and phrases known in any particular industry to which
this Agreement relates will be interpreted in accordance with their generally known

meanings;

1.18. any notice required to be given by any Party to any other Party or any request, consent,
authority or approval required to be obtained by any Party from any other Parly in terms of
this Agreement shall be in writing;

1.19.  where an obligation pursuant to this Agreement is expressed to be undertaken or assumed
by any Party, such obligation shall be construed as requiring the Party concerned to
exercise all rights and powers of control over the affairs of any other person which that Party
fs able to exercise (whether directly or indirectly) in order to secure performance of that
obligation; and

1.20. any reference in the SLA's or other Schedules to this Agreement to Transtel Telecoms shall,
unless the conlext clearly otherwise indicates, be deemed to be a reference to the Service

Provider,
2. INTRCDUCTION

21, Pursuant to the implementation of the SPA and with effect from the Commencement Date,
the Service Provider shall operate the business, assets and infrastructure heretofore owned
by Transnet and operated by Transtel in the provision of voice and data and additional
telecommunications services tc Transnet and its various divisions.

22 Transnet wishes fo appoint the Service Provider as the soie supplier of the Specified
Services to Transnet upon the terms and subject to the conditions set forth in this
Agreement, with effect from the Commencement Date and the Service Provider accepts
such appointment.

2.3, The Parties wish to record their agreement in writing and matters incidental theteto.
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3. APPOINTMENT

3.1.  Transnet hereby appoints the Service Provider to provide the Specified Services, subject to
the terms and conditions contained in this Agreement, which appointment the Service

Provider hereby accepts.

3.2.  Subject always to the provisions of clause 23 below, the Service Provider shall be the sole
provider of the Services for the duration of this Agreement during which period Transnet
shall not appoint any other party(ies) to provide the Specified Services,

3.3, The Service Provider shall be entitled to appeint any subsidiary of the Senvice Provider to
provide the Services on written notice {o Transnet to such effect, provided that the Service
Provider shall be and remain liable with such appointee for the due performance by it of all
of its duties, functions and obligations under this Agreement, as surety and co-principal
debtor, and does hereby renounce the benefits of excussion, division and cession of action.

34. In the event of any conflict befween the provisions contained in this Agreement (which
excludes, for the purposes of this clause, any Service Level Agreement} and the provisions
of any Service Level Agreement then the provision of this Agreement, uniess otherwise
agreed between the Parties in writing, take precedence.

3.5.  Nothing contained or implied in this Agreement shall preclude Transnet from self providing
{or appointing any third party(ies) to provide those Services designated “excluded” on

Schedule 3 hereto).
4. COMMENCEMENT DATE AND DURATION

4.1, This Agreement shail commence on the Commencement Date and endure for a fixed period
of 5 (five) years reckoned therefrom, subject to the remaining provisions of this Agreement.

4.2.  lf Transnet, in its discretion, wishes to extend this Agreement beyond the period specified in
clause 4,1 above, then Transnet shall, not less than 12 (twelve)} months prior te the expiry of
the petiod in clause 4.1 above, notify the Service Provider in writing of its requirements in

respect of the extension of the said period.

4.3, As soon as possible after the Service Provider receives notice under clause 4.2 above, the
Parties shall negotiate in good faith to reach agreement on all aspects of the extension of
the duration of this Agreement, as expediticusly as possibie in the circumstances but in any
event within a peried of 3 (three) months reckoned from the date of such written notification

by Transnet.
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4.4. It is expressly recorded and agreed that unless the Parties reach and record their agreement

In respect of such extension or renewal then this Agreement shall expire at the end of the

pericd coniemplaied and provided for in clause 4.1 above.

5. PRICING AND PRICE BENCHMARKING

5.1.  The fess payable by Transnet to the Service Provider in respect of the Specified Services as
at the Commencement Date shall be as specified and provided for in Schedules 1 and 2
hereto. It is recorded that the prices set out in Schedule 1 herefo indicated prices above
market for voice services and below market for data services. This creates a situation
where, in order {0 be competitive in the market, the Service Provider may have to offer lower
prices to other voice only customers but will recover such lower pricing in the price of data
services, so that the overall price for the full Service solutions will ensure that Transnet will

receive the Best Price.
52 The Service Provider wamrants and undertakes to and in favour of Transnet that

5.2.1. the price payabie by Transnet to the Service Provider in respect of the Specified
Services shall, at all times, be the Best Price, subject only to price adjustment in

accordance with this clause 5:

5.2.2. it shalf keep copies of all contracts and records pertaining to all transactions and
arrangements that It has entered info with its own end users, customers and/or
other service providers during the currency of this Agreement and for a period
of at least 12 (twelve) months reckoned from the Termination Date.

5.3. Unless otherwise agreed between the Parties in writing, the Parties shall jointly initiate a
price benchmarking exercise in respect of the Specified Services bi-annually in each
Accounting Year, at the commencement thereof, and at the commencement of the seventh
month thereof respectively, or as soon as reasonably possible thereafier but such
benchmarking exercise shall only commence for the first time on the first anniversary of the

Commencernent Date.

5.4. The price benchmarking exercise shalt be undertaken by an industry specialist appointed by
agreement of the Parties and, failing agreement, by the arbitrator in accordance with the

provisions of clause 26 below.,

55. The Parties shall assist and co-operate with each other and do all things and sign all
documents reasonably necessary to give effect to the price benchmark processes, in
accordance with the provisions and import of this clause 5.
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5.6.

57.

5.8.

58

if the Benchmarked Price is less than the price then charged by the Service Provider to
Transnet in respect of the Specified Services as at the cormmencement of the Aczounting
Year in questior or the seventh month thereof, as the case may be, then the price in respect
of the provision of the Specified Services shall be reduced to the Benchmarked Price so
determined with effect from the commencement of the Accounting Year in question (or with
effect from the commencement of the seventh month thereof as the case may be),

provided, however that:

5.6.1. for the second year, there shall be a deduction of 8% (eight percent) from the
Benchmarked Price so determined at the commencement of the second year or

the seventh month thereof, as the case may be ;

5.6.2 for the third year, there shall be a deduction of 7% (seven percent) from the
Benchmarked Price so determined at the commencement of the third vear or

the seventh month thereof, as the case may be;

5.6.3. for the fourth year, there shall be a deduction of 5% (five percent) from the
Benchmarked Price so determined at the commencement of the fourth year or

the seventh month thereof, as the case may be; and

5.6.4. for the fifth vear, there shali be a deduction of 3% (three percent) fram the
Benchmarked Price so determined at the commencement of the fifth year or the

seventh month thereof, as the case may be,

and the Service Provider shall repay or refund {as the case may be) ali or any amounts then
overpaid by Transnet in respect of the provision of the Specified Services during the
Accounting Year in question, in cash or other form of payment acceptable to Transnet.

if the Benchmarked Price is more than the price for the provision of the Specified Services
then charged by the Service Provider to Transnet, then the Service Provider shall continue
to charge the Service price contemplated and provided for in the Pricing Schedule, together
with escalations thereon as specified and provided for in the Pricing Schedule.

The cost of the industry specialist conducting the price benchmarking exercise(s) in
accordance wilh the provisions of this clause 5 shali be borne by the Parties in equal shares.

Each Party agrees and undertakes to keep confidential and not to disclose any secret or
proprietary information disclosed by the other of them during the course of any price
benchmarking exercise and all or any Intefiectual Property Rights appertaining to any
documentation in any format whatsoever disclosed or made available during any price
benchmarking exercise shall be and remain vested in that Party and the other of them shall
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5.10.

511,

5.12.

5.13.

acquire no rights and interests in respect thereof, save only in respect of the implementation

of the price benchmarking exercise in question,

it is expressly recorded and agreed that the warranty provided for in clause 5.2 above and
the benchmarking provisions in clauses 5.3 to 5.8 above inclusive, shall only apply for such
period as the Service Provider is the sole provider of the Specified Services in accordance

with the provisions of clause 3.2 above.

in the event that the cost of the Service Provider of providing any Specified Services should
increase arising out of increases in the costs payabie by the Service Provider to Transnet in

respect of ;

5111 transmission services on fibre and microwave (In accordance with the
provisions of the Transnet Transmission Agreement which is Schedule 2 to the
SPAY; of

5.11.2. the hiring of premises under lease (including the substitution of aiternative

premisas and relocation if desired by Tranenet) (in accordance with the Support
Services Agreement provided for in the SPA),

over and above the costs (inciuding cost escalations) payable by the Service Provider to
Transnet in respect of such transmission services and premises, as specified and provided
for in the Transnet Transmission Agreement and Support Services Agreement, respectively
{hereinafter referred to as the “Additional Cost”) then the Setvice Provider shall be entitled to
increase the fees charged to Transnet under this Agreement, in accordance with ihe

aforegoing provisions of this clause 5.

It is expressly recorded and agreed that the Service Provider shall be entitled to increase its
fees in respect of Additional Costs which:

5.12.1, are imposed by Transnet and not imposed upon Transnet by any {andlord,
service provider, responsible authority or other third party(ies); andfor

5.12.2. do not arise out of andfor are not incurred by any act or omission on the part of
the Service Provider or its officers, employess or agents.

In the event of any dispute between the Parties as to the amount of any fee increase
chargeable by the Service Provider by Transnet hereunder, same shall be referred for

determination in accordance with the provigions of clause 28 below.
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8. SCOPE OF APPOINTMENT

6.1.

6.2.

6.3.

8.4.

This Agreement (read with the SPA) shall not under any circumstances be construed in any

way as to:

6.1.1. constitute an employer-employee, agency, joint venture or partnership
arrangement in any shape or form between the Parties; or

6.1.2. authorise either Party to incur any liability whatsoever on behaif of the other,

it being agreed that:

6.1.3. the Service Provider shall at all times act as an independent contractor to

Transnet; and

6.1.4. in this Agreement both the Service Provider and Transnet act as principals and
not as agents for any third party.

The Service Provider, its employees, contractors and agents will not under any
circumstances whatsocever after the Cammencement Date be deemed to enjoy the status of
an employee of Transnet for the purpose of any benefit available to Transnet employees

generally,

The Service Provider shall comply with all South African laws which relate in any material
way to the provision of the Specified Services, and in the event of any such contravention
with such laws, the Service Provider undertakes to immediately take such actions as are

reasonably necessary fo remedy such contravention.

The Service Provider hereby indemnifies and holds Transnet harmiess against any claim or
action of any nature whatsoever taken against Transnet by any employee, contractor or
agent of the Service Provider, or any of the dependents of the Service Providers
employees, contractors and agents, which relates to any empioyment dispute arising on or
after the Commencement Date or is reasonably connected to a breach by the Service

Provider of its obligations under this Agreement.

7 EMPOWERMENT

7.1

e T
i —ad D

Subject to clause 7.2, the Service Provider shall at all times during the term of this
Agreement be a level 4 or higher contributor to broad-based black economic empowerment
(“B-BBEE") under the B-BBEE Codes of Good Practice published by the Minister for Trade
and industry in terms of clause 8 of the Broad-Based Black Economic Empowerment Act 53
of 2003 (“the Codes”} and further shall use its reasonable endeavours to ensure that its
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supply of Specified Services under this Agreement is in compliance with any procurement
policies of Transnet which have B-BBEE as its aims.

7.2. If the Service Provider's status as a contributor to B-BBEE falls to below level 4 as a result
solely of any sale of shares by Transnet, which it may directly or indirectly hold in the Neote!
(Proprietary) Limited, then the Service Provider shall within 12 (twelve) months from the
effective date of that sale restore its status to a level 4 or higher contributor to B-BBEE.

7.3, The Service Provider shall in connection with its obligations under clause 7.1 above, furnish
Transnet with an independent third party verification agent accredited under the Codes of
the points which it is entitled to claim under the Codes within 60 days of Transnet requesting
same, which request may not be made more than twice a year.

7.4.  The Parties recognise that the Service Provider, being a newly estabiished company, is
currently estimated to be a level 5 contributor to BBBEE and has targeted to achieve level 4

status by 31 March 2008,

7.8, The Parties anticipate that a compliance certificate will not be available before 24 July 2008
and Transnet undertakes not to request such ceriificate before 1 August 2008,

7.8. Although the Service Provider will make all reasonable commercial endeavours to achieve
level 4 status by 31 March 2008, Transnet will accept the level 5 rating for the year to

31 March 2008.

8. TRANSNET DIVISIONS

8.1. I the event that Transnet (in its discretion) disposes of ali or any of the Transnet Divisions
after the Commencement Date, the Service Provider shall provide or continue to provide (as
the case may be) the Specified Services, upon the terms and subject to the conditions of this
Agreement mutalis mutandis, to and in favour of such Transnet Division, if so required by
Transnet and the purchaser thereof, with effect from the date upon which such disposal
becomes effective provided that such purchaser satisfies the Service Provider's reasonable
and lawfu! standard credit and related customer requirements and furthermore agrees 1o be
bound thereby, it being expressly recorded and agreed that the Service Provider shall have
no claim against Transnet arising from the provision of such Specified Services to and in
favour of such Transnet Divisions in accordance with the provisions this clause 8.

82.  In the event that Transnet disposes of all or any of the Transnet Divisions having not
secured the right to the Service Provider to continue to render such Specified Services for
the duration of this Agreement as such Services were heretofore rendered to Transnet, then
there shall be an adjustment to the fees payable by Transnet to the Service Provider under
this Agreement, determined in accordance with the provisions of Schedule 4 hereto.
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8.3.  Any fee adjustment under clause B.2 abave shall;

8.3.1. take effect on the date on which the disposal in question results in the Service
Provider losing the right fo furnish the Specified Services to the Transnet
Division concerned;

832 not apply in circumstances where the Service Provider is in breach of ait or any
of its duties, functions or obligaticns under clause 8.1 above,

B.4. In the event of any dispute between the Parties to the amount of any adjustment to the fees
payable by Transnet to the Service Provider under this clause 8, same shall be referred for
determination in accordance with the provisions of clause 29 below.,

9, EVALUATION OF PERSONS ENGAGED IN THE PROVISION OF SERVICES

9.1. The Service Provider shall ensure that:

8.1.1. appropriate background checks (“Checks”) have been performed in relation to
all employees, contractors or agents engaged by the Service Provider in the
provision of the Specified Services; or

9.1.2. where any contractor or agenf is not a natural person, Checks have been
performed in relation to the natural persons engaged by such contractor or
agent in the provision of the Specified Services,

9.2. Such Checks shall include, without limitation, any Checks provided for in the SLA's, as well

as the following:

9.2.1. gualifications authenticity;

9.2.2. identity checks;

823 criminal recerd checks;

8.2.4. confirmation that any curriculum vitae provided by an empioyee, contractor or

agent is an accurate refiection of such person's profile, career history and

experience;
8.2.5 reference checks with previcus employers.

9.3. The Service Provider shall on reguest provide Transnet with the results of any or all Checks
performed by the Service Provider in terms of this clause.

| | -
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94. It is expressly recorded and agreed that the provisions of this ciause 9 shall not apply in

[y ra—

respect of employees taken over by the Service Provider from Transnet under the SPA.

10. SPECIFIED SERVICES

10.1.  In the provision of the Specified Services, the Service Provider underiakes that it shal
10.1.1. exercise due care and skill in all aspects of the provision theraof;

10.1.2. ensure that alf stafi members engaged in the provision of the Specified Services
are suitably qualified, trained and experienced having regard to the nature of

the Specified Services;

10.1.3. adhere to and comply with all reasonable and lawful directions and instructions
furnished by Transnet in writing, appertaining to the Specified Services and the

provision thereof,

10.1.4. co-operate with Transnet in rendering such assistance as Transnet may
reasonably require in order to bring, resist and/or defend any claim arising from
or relating to the Specified Services;

10.1.5. furnish Transnet with such written reports in respect of the Specified Services
as is specified in the SLA's or in any Service Level Agreement, as the case may
be, or as may reasonably be requesied by Transnet from time to time, provided
that where Transnef reguires the Service Provider to furnish any report which is
not provided for in the SLA’s Transnet shall reimburse the Service Provider for
the cost which it incurs in producing such report;

10.1.6. ensure that any staiutory or other regulations pertaining fo the use of any
equipment by its staff in the provision of the Specified Services or any of them

are complied with at ali times; and

10.1.7. comply with the applicable provisions of the ECA, the Telecommunications Act
and alf other applicable South African laws, any collective agreement or binding
arbifration award that regulates terms and conditions of employment, any
sectoral determination made in terms of the Basic Conditions of Employment
Act of 1997 and any lawfu! conditions or other lawful requirements of ICASA or
the Labour Relations Act of 1985.

10.2. The Service Provider warrants, undertakes and represents to Transnet that:

10.2.1. it has full capacity and authority and has obtained all the necessary approvals to
enter into and perform its obligations under this Agreement;
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1.

10.2.2. it is experienced in managing and providing services similar to the Specified
Services and that, together with its agents and contractors, it possesses all
necessary {echnology, hardware and software to enable the Service Provider o

provide the Specified Services;

10.2.3. it shali discharge its obligations under this Agreement in a timely manner and
with all due skill, care and diligence; and

10.2.4. ali components, equipment, sofiware and hardware provided by the Service
Provider and used in the course of the provision of the Specified Services shali
be properly licensed by the Service Provider, fo the extent that any licence may

be required.

ADDITIONAL SERVICES AND SERVICE LLEVELS

11.1.

11.3.

114,

11.6.

if Transnet requires all or any of the Additional Services then it shall notify the Service
Provider of its requirements in writing and the service ievel principles required.

Upon the finalisation and recordal of Service Level Agreements, the Additional Services in
question shall be expressly incorporated under this Agreement as Specified Services and
the provisions of clause 3.2 above shail, for the avoidance of doubt, apply in respect thereof.

The Parties shall negotiate in good faith to reach and record Service Level Agreements in
respect of the Specified Services under clause 1.2.25.2 above and the Additional Services
required by Transnet as soon as reasonable possible in the circumstances.

The Service Level Agreements in respect of the Specified Services under clause 1.2.25.2
above shall incorporate the service levels principles specified and provided for in Schedule 2
hereto and shall otherwise provide for the rendering of such Specified Services by the
Service Provider as a prudent operator and with a level of accuracy, quality, completeness,
timeliness, responsiveness and cost efficiency that meets or exceeds the standards of other
professional and expert ielecommunications and/or information technology infrastructure
companies providing similar services to the Specified Services in question and in any event
using prompt and ditigent efforts in a profassional and workmaniike manner and otherwise in

accordance with the provisions of this Agreement,

The Service Level Agreements in respect of the Additional Services shali incorporate the
service level principles notified by Transnet o the Service Provider in accordance with the
provisions of clause 11.1 above and shall otherwise provide for the rendering of the
Additional Services by the Service Provider as a prudent operator and the provisions of
clause 11.4 above shall, mutalis mutandis, apply.
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Each Service Level Agreement shall include:

11.8.

11.7.

11.6.1.

11.6.2,

11.6.3.

11.6.4,

11.8.5.

11.6.6.

detailed performance outcomes to be achieved:

defined minimum percentage thresholds for each of the Specified Services

offered;

clearly defined penalties, service level credits and other remedies {including, but
not limited to, the right fo self provide or procure such Specified Services from
third party(ies) in the event of failure to achieve the Service Levels (it being
expressly recorded and agreed that the Service Provider shall not be obliged to
issue service credits during the first 6 (six) months reckoned from the

Commencement Date);

the Service Credits which Transnet would earn for a failure by the Service
Provider to meet the Service Levels agreed in relation o the relevant
Deliverable {where applicabie);

any other operationai provisions agreed between the Parties in writing;

an undertaking to use all reasonable commercial endeavours to procure the
availability of properties or the portions thereof under leases or subleases or
other forms of tenure reasonably required for the performance under such
Service Level Agreement as is contemplated in clause 17.1 of the SPA and
Transnet's wairanty as seller under clause 1.8 of schedule & of the SPA,

subject always to the provisions of clause 3.4 abova.

Transnet underiakes to procure the availability of properties or the portions thereof under
leases or sub-leases or other forms of tenure reasonably required for the performance under

such Service Level Agreement as contemplated in clause 17.1 of the SPA.

12, INNOVATION

12.1.

!lﬁ I

P———

i

Without detracting from and in addition to its other duties, functions and obligations under
this Agreement, the Service Provider shall undertake research and development into the

technology used in providing the Specified Services and advising Transnet on improvements
in technology that can improve business efficiencies for Transnet, taking to account (inter

alia) technical, regulatory or other market evolution.
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The Service Provider shall furthermare:

13.
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undertake research on best practice, continuously monitor technical trends
through independent research, document and report on products and services
with potential use for Transnet as they align with Transnet's business and
technology strategy and undertake strategic analysis in respect of each of the
Specified Services and share the outcomes with Transnet;

deploy efficient methods fo transfer knowledge from i to Transnet through
formal information sharing processes, including meetings of the Parties and
their employees. Without limitation, the Service Provider undertakes that it shall
attend customer strategy meetings scheduled by Transnet on a quarterly basis.
The objectives of these meetings shall include the discussion of business
sirategy that impacts on the Specified Services provided by the Service
Provider in terms of this Agreement and the respective SLAs.

Each Service Level Agreement shall be reviewed annualiy (or at such other interval(s) as
may be required by Transnet in writing) in order to accommodate, take account of and

incorporate:

any innovations, enhancements or other changes required by Transnet
pursuant to the carrying out by the Service Provider of its duties, functions and
obligations in accordance with the aforegoing provisions of this clause 12, and

international best practice,

provided that no amendment(s) to any Service Level Agreement shall be binding unless and

until reduced to writing and signed by the Parties.

12.2.
12.2.1.
1222,
12.3.
12.3.1.
12.3.2.
REPORTING
13.1.

P

The Service Provider shall:

13.1.1.

13.1.2,

prepare written reports in respect of the Specified Services (as may be
required) containing such detail and information as may be reasonably
requested by Transnet to enable Transnet to rigorously monitor the due
performance by the Service Provider of ali of its duties, functions and
obligations under this Agreement, not less than once per month or at such other

interval{s) as may be reasonably by Transnet in writing;

make available senior and suitably qualified representatives to attend meetings
with Transnet representatives, not less than once per month (which
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representatives shall be mandated with authority to deal effectively and
efficiently with all operational matters arising out of such meetings):

13.1.3, prepare minutes, agendas and other documents required for the purposes of
such meetings, in accordance with the reasonable written requirements of

Transnst.

13.2. Transnet shall prepare a report within 30 (thirty) days of each anniversary of the
Commencement Dale, detailing to the best of its knowledge and believe ang having
consulted with the CIO of each core operating division of Transnet, ail Specified Services
used by Transnet in the previous 12 (iwelve} months specifying which Specified Services
have been provided by the Service Provider, Third Party(ies) and/or by Transnet itself.

14, FEES

14.1.  The Service Provider shall in relation to all fees due under this Agreement provide Transnet
with a detailed statement of account (together with all refated VAT invoices) setting out:

14.1.1. the fees due by Transnet tc the Service Provider;

14.1.2. the Service Credits to be given by the Service Provider in respect of the

immediately precading month;

14.1.3. the net amount due and payable by Transnet fo the Service Provider, being
fees due less Service Credits given;

14.1.4, all information required in order to substantiate the statement of account
prepared and the VAT invoices raised by the Service Provider, such information
to be presented in such manner as may reasonably be specified by Transnet in

writing from time to time; and

14.1.5, all or any additional fees or charges pursuant to the provisions of clauses 5.11
and 5.12 above.

14.2. Al VAT invoices raised under this Agreement shall be marked for the attention of the
Transnef's Chief Information Officer, and shall be payable by Transnet within 30 {thirty) days
of the date of receipt, by cheque or by electronic funds tfransfer into a banking account

specified by the Service Provider in writing.

14.3.  Subject to the provisions of the SLA's, the Parties agree that the Service Provider ghall
provide Transnet with credit notes for any amounts which it may owe to the Service Provider
under this Agreement against amounts owed to it by the Service Provider under this

Agreement. \!BL
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15.

18.

4.4,

14.5.

14.8.

14.7.
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The Service Provider shall on request provide to Transnet such accounting information and
records relating to the calculation of the fees due fo the Service Provider under this
Agreement and such financial reports as Transnet may request from time to time, All such
information, records and reports are to be provided in the form and by the deadlines agreed

to by the Parties from time to fime.

In the event that Transnet contends that any VAT invoice is inaccurate, the Service Provider
shall, at its own cost, audit such invoice {o ensure that it is accurate. In the eveni that the
audit reveals that such invoice is in fact correct, Transnet shall be entitled, at its own cost, to
require that such invoice be audited by an auditor of its own choice. If finafity is nof reached
on the matter within 30 (thirty) days of Transnet raising the contention, the dispute will be

dealt with in terms of clause 28.

Transnet may in good faith dispute any charges and withhold payment in respect of any
disputed items or amounts on any invoice rendered by the Service Provider in respect of the
provision of the Specified Services or any of them, until such time as the Parties have
reached agreement in regard to the dispute and provided that Transnet pays alt undisputed
items on the invoice. The Service Provider may not suspend performance of the Specified
Services or any of them where Transnet withholds amounts in good faith subject to the
Service Provider's right to charge and be paid interest as contemplated in clause 14.7 on
any and ali disputed amounts and payments withheld which are subsequently paid or found
to be validly due to the Service Provider.

If the payment of any amount due by either Party ("the Defaulting Party"} to the other is
overdue, then the Defaulting Party shall pay interest, accruing on a daily basis, on the
overdue amount at the prime rate of the Standard Bank of South Africa Limited, such
interest to run from the date upon which payment of the relevant amount became due until
payment thereof has been made in fulf by the Defaulting Party, together with interest.

NON-SOLICITATION

15.1.

152

The covenant contained in clause 15.2 shall endure for the duration of this Agreament and
for a period of two (2) years after the Termination Date.

The Parties undertake not to make offers of employment to any of the other Party's staff
without the prior written consent of such Party, save in circumstances where a staff member

applies for a publicly advertised position.

INTELLECTUAL PROPERTY RIGHTS

16.1.

The Sesrvice Provider grants Transnetf, with effect from the Commencement Date, a
perpetual, irevocable, non-transferable, non-exclusive license (without the right to

e 2 N/
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sublicense) for no additional royalty or other consideration to use within the Republic of
South Africa (and such other countries in respect of which the Service Provider may supply
Specified Services), for its own internal business purposes and subject to the restrictions
and limitations provided for in clause 16.2 below, such of the Service Provider IPR
(excepting Third Party IPR in respect of which the Service Provider does not have the right
to grant the licence envisaged in this clause) as may be required for Transnet to obtain
similar services to the Specified Services from a third parly service provider or to self provide

such Specified Services ("Licensed IPR").

16.2. The licence granted to Transnet in clause 16.1 above (the “Licence™) shall be subject to the

following conditions, restrictions and limitations:

16.2.1. the Licensed IPR shall not include and Transnet is not granted any licence in
relation fo the Service Provider's proprietary and documented business

processes;

16.2.2. Transnet shall not:

16.2.2.1. rent, lease, sub-license, loan, resell or otherwise distribute the
Licensed IPR to any third parties; or

16.2.22. create derivative works based on the whole or any part of the
Licensed IPR other than in connection with Transnet's internal

business requirements;

16.2.2.3. deal in or commercially exploit the Licensed IPR or in any way aliow
any third parties tc do so;

16.2.2.4. use the Licensed 1PR fo compete with the Service Provider or aliow
any third parties to do so.

16.2.3. Transnet shall only permit access fo, or use of the Licensed IPR by a third party
solely for the purpose of allowing that third party to provide similar services to
the Specified Services to Transnet and in the provision of such services such
third parties shall be permitted to use the Licensed IPR: {i) soiely for the benefit
of Transnet, and (it} solely for Transnet's internal business purposes, and
Transnet shall at aif times be respansible for such third parties’ compliance with

the terms of this Agreement.

16.2.4. The Licence may be terminated by the Service Provider, if despite written
demand of not tess than 30 days Transnet fails to remedy any breach of the

provisions of clause 16.2.2.

" AN



PR p— GJJ\LQMM 048 ...

= TGN . ey i £ oot e T
s P o e = ey

C:\Documents and SetfingsWW\001\Local Settings\Temporary infeimet Files\OLKCWSA Execution version (05 12 07)cin.doc W01

0269540 25
Document last saved: 05/12/2007 09:11 AM

16.3. At the request of either Party (‘the Requester"), the other of them ("the Possessor”) shall,
subject to the provisions of clause 16.1, return o the Requester alt documents in which the
Requestor owns the Inteliectual Property Rights whether under this clause 16 or otherwise

and which are in the Possessor's possession or control.

16.4.  Nothing in this Agreement shall be deemed or constriued as an assignment by either Party
("the IP Owner’) to the other of them of any intellectual Property Rights which are the
property of the P Owner whether under this clause 16 or otherwise,

16.5.  Each Party agrses to do all such things and execute alf such documents (at its expense) as
the other of them (“the IP Owner”) may require to vest in or further assure to the IP Owner all
intellectual Property Rights which are the properfy of the IP Owner under this clause 16 or

ctherwise.
17. SAFETY AND SECURITY

17.1.  Each Party agrees to comply with the reasonable and lawful written security and safety
procedures notified to them by the other of them and with the requirements of the
Occupational Health and Safety Act of 1993,

17.2. Al access to Transnet sites by the Service Provider and its employees, agents and
contractors, shall be in terms of Transnet's safety and security procedures, as amended

from time to time.,

17.3. Transnet will be entitled to request the Service Provider to remove any employee, agent or
contractor from its team if it is of the reasonable opinion that such person is a security or
safety risk. Any such request shall be in writing and shall stipulate the reasons why
Transnet believes the requested removal is necessary. The Service Provider will remove

any such person within the time period stipulated by Transnet.

17.4. Transnet reserves the right to refuse access to a site by any of the Service Provider's
employees, contractors or agents who are reasonably deemed to be unsuitable or
unsatisfactory by Transnet, which shall advise the Service Provider in writing why it believes
such persons are unsuitable or unsatisfactory. If Transnet refuses access fo an employse,
consultant or agent of the Service Provider, the Service Provider shall be relieved of any
breach in performance so caused for such reasonable period of time as it takes the Service
Provider to find, engage and deploy an alternative employee, consultant or agent. The
Service Provider shall act expeditiously in finding, engaging and deploying an altemative

employee, consultant or agent.

Ef: = e = ." &\%
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CANVASSING AND INDUCING EMPLOYEES

18.

19,

18.1.

i8.2.

18.3.

The Service Provider will not under any circumstances offer, promise, give or make any gift,
payment, loan, reward, inducement, benefit or other advantage (“Inducement”) to any of
Transnet's employees, agents or contractors which is intended fo materially benefit the
Service Provider in any manner whatsoever, without Transnet's prior written approval. If the
Service Provider establishes that any of its employees, agents or subcontractors has offered

or provided an inducement it shall promptly:
18.1.1. notify Transnet of the Inducement;

18.1.2. take, in consuitation with Transnet, such disciplinary or other actions against the
employee/s, agent/s or subcontractor/s in question as may be appropriate;

18.1.3. inform Transhet of all actions taken in relation to clause 18.1.2; and

18.1.4. teke all steps necessary to reverse the benefits received by the Service
Provider as a consequence of the Inducement.

if the Service Provide fails to act in the manner contemplated in clauses 18.1.1 to 18.1.4
above this will constitute a material breach of this Agreement and Transnet will be entitied to
terminate this Agreement forthwith, without prejudice to any other rights it may have under

this Agreement.

The provisions of clauses 18.1 and 18.2 above shall apply to and be binding to Transnet,

mutatis mutandis.

LIENS AND CLAIMS BY THIRD PARTY

19.1.

I a third party makes any claim against Transnet in connection with the provision by the

Service Provider of the Specified Services:

19.1.1. the Service Provider will after noftification by Transnet where the Service
Provider is in breach of its obligations in this Agreement, dea! with such claim in
such a manner as fo avoid afl material prejudice to Transnet and shaf! keep
Transnet fully informed of its progress in this regard; or

18.1.2. alternatively, Transnet may in its discretion deal with such claim, in which event
the Service Provider will render to Transnet all necessary assistance, the cost
of which assistance shall be for Transnet's account where the claims arises
otherwise than as a result of the Service Provider's breach of iis obligations

under this Agreement.

o GUVDW-049__
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20,

21.

18.2.

19.3.

If Transnet incurs any fair and reasonable expenses or makes any fair and reasonable
disbursements in terms of this clause 19, such expenses shall, if the claim arises as a direct
result of a breach by the Service Provider of its obligations under this Agreement, become a
debt due by the Service Provider to Transnet.

The provisions of clauses 19.1 and 19.2 above shali apply to and be binding to Transnet,

mutatis mutandis.

TRANSNET PROPERTY IN POSSESSION OF THE SERVICE PROVIDER

20.1.

20.2.

20.3.

Any Transnet propetty supplied to the Service Provider in retation to the execution of this
Agreement remains the property of Transnet and will at any time be available for inspection
by a Transnet representative. Any such property in the possession of the Service Provider
will, on completion of this Agreement, at the Service Providers expense, be returned to

Transnet forthwith,

The Service Provider shall be responsible at all times for any loss of or damage to Transnet
property in its possession, and if required the Service Provider will furnish such security for
the payment of any such loss or damage as Transnet may reasonably require.

The provisions of clauses 20.1 and 20.2 above shall apply to and be binding to Transnet,

mutatis mutandis.

INSURANCE

21.1.

212

21.3.

The Service Provider shall, with effect from the Commencement Date, in relation to
mitigating the risks associated with the provision of the Specified Services, effect and
maintain in force such insurance cover as is commercially prudent with reference to both the
extent and the quantum of cover, with a reputable insurance company.

As soon as possible after the SPA becomes unconditional (but in any event prior o the
Commencement Date) the Service Provider will engage with Transnet to determine an
appropriate risk definition and amelioration process in conjunction with the risk management

advisors of the Service Provider.

in determining the perils to be addressed, the quantum of underwriting and self-insurance,
and any security provisions, the Parties and their advisors shalf recognise the following:

21.3.1. the vital interest of Transnet in ensuring the avallability and replacement of key

equipment;

Mﬂ b ek
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22,

21.3.2.

21.3.3.

21.34,

21.3.5.

21.3.6.

21.3.7.

21.3.8.

21.3.8.

21.3.10.

INDEMNITY

221,

22.2.

the diversification of risk due to the wide geographic distribution of the assets. it
is unfikely that any site will have more than R5,000,000 (five million Rand} of
assets at risk and all major sites are geographically distant from each other;

the alternate routing available to the Service Provider to substitute for any loss
of equipment will limit the effect of any insurable event:

the fact that progressively key assets will not be used exclusively for Transnet,
will not be on Transnet property, and will simply form part of the wider business
with appropriate back-up and alternate routing:

the intention of such cover is not to substitute for the normal suppliers
extensions that organisations similar to Transnet would use as part of their own

risk management programmes;

the responsibility for relevant insurance cover for the areas leased by the
Service Provider from Transnet will remain that of Transnet as per its risk and

insurance policy;

the management of the Service Provider risk is essentially a the Service
Provider concern and the Service Provider has sufficient financial capacity to

sustain its own risk management decisions:

Transnet has a significant monthly bill against which to offset any costs incurred
in substituting for assets lost to an insurable event and not promptly replaced by

the Service Provider;

the faiiure to remedy service interruptions, including those due to insurable

events, will prompt Service Credits:

the protection of the rights of the Service Provider's funders.

The Service Provider hereby indemnifies and holds Transnet harmless against any loss or

damage arising out of any breach or failure by the Service Provider or its employees or
representatives in the camying out of its duties, functions and obligations under this

Agreement, but excluding consequential loss.

Without prejudice fo any of ite other rights and remedies under this Agreement or in law,
Transnet shall be entitied to deduct from and set-off against all or any amounts owing to
Transnet by the Service Provider, whether in respect of fees for the provision of Specified

Services, or otherwise under this Agreement. \‘\\}a
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23. DEFAULT AND TERMINATION

23.14. Subject to the provisions of clause 23.5 below, if the Service Provider:

23.1.1. commits a material breach of any provision of this Agreement and fails to
remedy such breach within 5 (five) days, or such longer period as may be
agreed between the Parties of receipt of written notice to do so: or

23.1.2, breaches or fails to comply with the performance criteria under any Service
Level Agreement in circumstances where such breaches or failures result or
give rise to service credits calculated at more than 10% (ten percent) of the
Annualised Revenues in respect of such service(s), determined in accordance
with the provisions of clause 23, mutatis mutandis;

23.1.3. is deemed unable to pay its debts within the ambit of Section 345 of the
Companies Act, 1973, or enters info compulsory or voluntary liquidation (other
than for the purpose of effecting a reconstruction or amalgamation in such
rnanner that the company resutting from such reconstruction or amaigamation if
a different legal entity shall agree to be bound by and assume the obligations of
the relevant party under this Agreement), or compounds with or converes a
meeting of its credifors or has a receiver or manager or an administrator
appointed, or ceases for any reason fo carry on business, or takes or suffers
any similar action which in the opinion of Transnet means that the Service
Frovider may be unable to pay its debts, or is liquidated (whether provisionally

or finally),

then in all or any of such events, Transnet shall be entitied, but not obliged, without prejudice
to any other rights or remedies which i may have in law, including the right to claim

damages, to:
23.1.4. cancel this Agreement; or
2315 convert this Agreement fo an agreement of indefinite duration {but not

exceeding the expity date stipulated and provided for in clause 4 above)
terminable on not less than 30 (thirty) days written rotice by Transnet fo the

Service Provider to such effect; and/or

23.18. reduce the duration of this Agreement to a period of 12 (twelve) months
reckoned from the date of written notice under this clause 23.1, terminabie
earlier on not less than 90 (ninety) days written notice by Transnet fo the

Service Provider to such effect; and $/

. GIVDW-052. __
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23.1.7. convert this Agreement to a non-exclusive agreement, entitling and enabiing
Transnet fo appoint third party(ies) to provide ali or any of the Specified

Services; or

23.1.8. claim immediate performance andlor payment of ali of the Service Provider's

obligations in terms hereof.

23.2.  Without in any way limiting the rights and remedies of Transnet under clause 23.4 above, if
the breach or failure of the Service Provider under clause 23.1 above relates fo certain (but
not all) of the Specified Services, then Transnet shalt, in accordance with the provisions of
clause 23.1.4 above, mutalis mutandis, cancel its agreement with the Service Provider in
respect of the provision of the Specified Services and Service Level Agreements in question.

23.3. If the Service Level Agreement breached or not complied with, as contemplated in
clause 23.1.2 above, accounts for less than 10% (ten percent) of the Annualised Revenues,
then Transnet shall, in respect of such breach or non-compliance, have only the right and
remedy fo cancel such Service Level Agreement(s) and not this Agreement in its entirety.
For the avoidance of doubt, Transnet shall, in such circumstances have oniy the right and

remedy to:
23.3.1. cancel the Service Level Agreement(s) in question; or
23.3.2. claim immediate performance and/or payment of all the Service Providers

obligations in terms thereof.

23.4, For the purposes of clause 23.3 above, Annualised Revenues shall mean the aggregated
‘ and annualised revenues forecast by the Parties fo be earned by the Service Provider in the
provision of the Specified Services far the calendar year {1 January to 31 December) in

question.

23.5. The cancellation of this Agreement or any component hereof in accordance with the
provisions of clauses 23.1 andfor 23.2 above, shall not prejudice the rights of Transnet to
claim damages or to obtain any other relief in respect of any breach of the terms and
condifions of this Agreement prior 1o such termination.

23.8. If Transnet commits a material breach {it being recorded that included in the term “material
breach” wilt be fhe failure by Transnet to make any payment of any amount due and
payable) of any provision of this Agreement and fails to remedy such breach within 5 (five)
days or such longer period as may be agreed between the Parties of receipt of written notice
to do so then the Service Provider shalt be entitied, but not obliged, without prejudice to any
other rights or remedies which it may have in law, including the right to claim damages, to:

i !”5 ein kb
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23.6.1. cancel this Agreement; or

2362 claim immediate performance and/or payment of all of Transnet's obligations in

terms hereof.
24. TRANSITIONAL PROVISIONS

24.1.  In the event of this Agreement being terminated for any reason whatsoever the Service

Provider shall;

24.1.1. retun to Transnet all documents the inteflectual Property Rights in which are
owned exclusively by Transnet and which are in the Service Providers

possessian or confrol;

24.1.2. subject to agreement between the Parties as to the fees, cosfs and charges due
to the Service Provider and to the Service Provider having been paid in full jor
all amounts which are due, owing and payable, for a period of not less than 1

(one) year:

24.1.2.1. provide Transnet with such reasonable assistance as Transnet may
require in order to ensure that it continues to enjoy the level of
service which it received under this Agreement in relation to the
self-provision or the provision by a third party service provider of
services which are of a similar nature to the Specified Services;

24122, provide Transnet with any information, documentation or assistance
that it may reasonably require so as to prevent the termination of
this Agreement from disrupting its business to any material extent.

242 The Service Provider shall where it is required to provide any services in terms of
clause 24.1.2, which it would have, were it not for the termination of this Agreement, been
entitied to charge for, be entitled to continue fo charge the fees provided for in this
Agreement for such services and {o escalate such fees in accordance with the escalation
provisions contained in the SLA's.

24.3. In the event of this Agreement being terminated pursuant to the liquidation of the Service
Provider (whether provisional or final), then Transnet shall have the irrevocable and
unconditional option to purchase, whether collectively or individually, in the discrefion of
Transnet, the assets, infrastructure and resources owned by the Service Provider and
utilised by it in the provision of the Specified Services (as the case may be, upon the
following terms and subject to the following conditions:
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24.4.

24.3.1. the purchase price in respect of such Subject Matter shall be the fair market
value thereof determined by an industry specialist appointed by agreement of
the Parties and, failing agreement, by the arbitrator in accordance with the
provisions of clause 28 below,

24.3.2. the said option shall be exercisable on written notice by Transnet to the Service
Provider at any time within the period of 30 (thirty) days reckoned from the said
cancellation of this Agreement;

24.3.3. Transnet and its representatives shall have reasonabie access o the premises
and books, records and documents of the Setvice Pravider in arder fa identify
the assets, infrastructure and resources to be purchased by it under this option
and generally to give effect to its rights and remedies hereunder;

2434 if any statutory requirements are required to be complied with for the exercise of
the said option and the saie and transfer of the said Subject Maiter from the
Service Provider to Transnet, then the Parties shall assist and cooperate with
each other to comply with such requirements as expeditiously as possible and
the efiective date of any such sale shalf be the first day of the month
immediately following compliance with such statutory requirements;

24.3.5. payment of the said purchase consideration shaill be effected in cash and
against delivery of the said Subject Maiter on the said effective date.

As soon as possible after the Commencement Date, the Parties shall co-operate in
arranging the porting of ali numbers used by Transnet to support the Specified Services.

25, FORCE MAJEURE

251.

A Party shall not be liable for a failure to perform any of its obligations in terms of this
Agreement insofar as it is able to prove that;

25811, such failure was due to an impediment beyond its reasonable control;

25.1.2. it could not reasonably have been expected {o have taken such impediment and
its effects upon such Party's ability to perform into account at the time of

conciusion of this Agreement; and

25.1.3. it could not reasonably have aveided or overcome the impediment or at least its
effects,

T
it
71



e o e GIVDW-056

i —— - = A

C:\Documents and SetlingsW\/001iLocat Settings\Temporary Irternet Files\OLKCWSA Execution version (05 12 07)cin.doc- Va0

0269940
Document last saved: 05/12/2007 09:11 AM

28.

27.

33

and, for purposes of this clause 24, the following events (which enumeration is not
exhaustive) shall be deemed to be impediments beyond the controi of each of the Parties,

namely:

25.1.4. war, whether declared or not, civil war, ¢ivil violence, riots and revolutions, acts
of piracy, acts of sabotage;

25.1.5, natural disasters such as violent storms, cyclones, earthquakes, floods and
destruction by lightning;

25.1.6. explosions, fires and destruction of plant, equipment, machinery and machines

and of any kind of installation;

25.1.7. acts of authority, whether lawful or unlawful, apart from acts for which the Party
seeking telief has assumed the rigk; and

25.1.8, acts or omissions of any telecommunications services provider.

25.2. Relief from liability for non-performance by reason of the provisions of this clause shall
commence on the date upon which the Party seeking relief gives notice of the impediment
relied upon and shali terminate upon the date upon which such impediment ceases to exist,
provided that if the impediment continues for a period of more than 30 (thirty) consecutive
days, the other Party shall be entitled to terminate this Agreement by written nofice to the

Party seeking reiief.

VALUE-ADDED TAX

Whereas the Parties recognise that no liability for VAT arises in the allocation of costs between the
divisions and the implementation of the provisions of this Agreement, it is recorded and agreed, for
the avoidance of any doubt, that all fees and considerations quoted and provided for in this
Agreement are guoted and provided for exclusive of VAT, Any VAT payable thereon shall be paid
by the recipient in respect of such Specified Services, against presentation of a suitable VAT invoice.

CONFIDENTIALITY

27.1. Each Party shall at all times keep confidential (and procure that its respective employees,
contractors and agents shall keep confidential} any information which it or they may acquire
in relation to the business, business processes or affairs of the other Party to this Agreement
{including, without limitation, any matter relating or arising out of the terms and conditions of
this Agreement) and shalii not use or disciose such information except with the prior written
consent of that other Party or in accordance with the order of a court of competent

jurisdiction.
-
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28.

27.2.

34

The obligations of each cf the Parties contained in clause 27.1 ghall continue without limit in
point of time but shall cease to apply to any information coming into the public domain
otherwise than by breach by any such Party of its obligations contained in this Agreernent,
provided that nothing contained in this clause 27.2 shall prevent any Party from disclosing

any such information:

27.2.1. 10 the extent required in connection with legal proceedings arising out of this
Agreement or the implementation thereof:

27.2.2. with the prior written consent of the other Party;
27.2.3. as may be contemplated herein or required in order to give effect hereto;
27.2.4, as may be required by law or any regulatory autharity; or

27.2.5. as Is required to be disclosed to that Party’s professional advisors (including its
financial advisors) for the purposes of obtaining advice.

DISPUTE RESOLUTION

28.1,

28.2.

28.3.

28.4.

28.5.

28.6.

F ik

Should any Dispute arise, the Parties shall endeavour to resolve such Dispute in an

amicable manner.

in the event that the Dispute is not resclved in terms of clause 28,1 above, such Dispute
shall, in the first instance be referred by either Party to the Executive Head of the Service
Provider's Customer Facing Business Unit and Transnet's Chief Information Officer for

resolution.

Should these officers be unable to resolve the Dispute by good faith negotiation between
them within 10 (ten) days after the date of refemal, the Dispute shall be referred for
resolution to the Service Provider's Chief Executive Officer and to Transnet's Chief

Operating Officer for resolution.

Should the Dispute remain unresoived, notwithstanding referral to the persons referred to in
clause 28.3, it may following expiry of the period referred {o in clause 28.3, be referred by
either Party to arbitration in terms of clause 29, on notice in writing to the other Party.

The decision of the person or persons o whom a Dispute is referred fo for resolution in
terms of this clause 28 shall be final and binding on the Parties.

The expiration or termination of this Agreement shall not affect this clause 28, which shall

survive such expiration or fermination.
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29, ARBITRATION

29.1.  All arbitrations shall be held:

29.1.1. mutatis mutandfis in accordance with the iatest rules of the Arbitration
Foundation of Southem Africa,;

29.1.2. in Johannesburg;

29.1.3. in the English language;

29.1.4. with onily the legal and other representatives of the Parties present; and

29.1.5. irn terms of the Arbitration Act, 19685,

it being the intention of the Parties that the arbitration shall be held and completed as soon

as possible,

29.2. The arbifrator shall be, if the Dispute is principally:

29.2.1. a legal matter, a pracfising senior advocate or attorney of Johannesburg of at
least 15 (fifteen) years standing;

29.2.2. an accounting matier, a practising charterad accountant of Johannesburg of at
least 15 (fifteen) years standing;

29.2.3. a telecommunications matter, an overseas expert in the field of
telecommunications of at least 10 (ten) years standing; and

2024, any other matter, an independent person who is an expert in the fietld in which
the Dispute has arisen;

agreed upon between the Parties, provided that if the arbitrator is not a practising lawyer, he

or she shall during the arbitration proceedings be assisted by a practising lawyer of his or

her choice.

29.3. if the Parties fail 1o agree whether the Dispute is principaly a legai, accounting,
tefecommunications or other matter within 5 (five} days after the referral of the Dispute to
arbitration, the matter shall be deemed fo be a legal matter.

294, if either Party is dissatisfied as to the decision of the single arbitrator, such Party may by

notice in writing to the other Party within 10 (ten) days of the decision refer the Dispute to an
arbitration appeal panel consisting of three arbitrators who shall be chosen as follows:

lﬁi%fi ’



CihDocuments and SettlingsW\V00T\Loca! Settings\Temporary infernet Filles\OLKC\MSA Execution version {05 12 07)cin.doc- W00

0269940

e

36

Document last saved: 05/12/2007 09:11 Al

29.5,

29.6.

29.7.

29.B.

289

29.10.

29.11.

29.4.1. each Party shall appoint one arbitrator within 30 (thirty) days of delivery of the

notice of appeal; and

294.2. the 2 (two) arbitrators thus appointed shall appoint the third arbitrator within 30
(thirty) days of their own appointment.

The provisions of clause 29.1 shall apply to such arbitration, which shall be by way of a

rehearing.

i any person required to appoint an arbitrator in terms of this clause 29 fails to appoint such
arbitrator or appeal arbitrator or if any person required ta reach a material decision in refation
fo any arbitration hereunder or if any person fails to perform any function entrusted under
this arbitration procedure, either Party may request the court to take the necessary
measures and fo grant appropriate relief in that connection.

The arbitrator shall be entitied to appoint one or more advisors or experis on any matter
(including law) to assist in the conduct of the arbitration, but only with the agreement of the
Parties, and only if the Parties and such advisors have agreed on the payment of the fees of
such advisors or experts directly or by one or both of the Parties.

The decision of the arbifrator (or the arbitration appeal tribunal, as the case may be) shall be
final and binding on the Parties and may be made an order of court at the instance of either
of the Parties in terms of the Arbitration Act, 1965. However, either Party may take the
arbitrator's award on review if such Party has a reasonable belief that legal grounds exist for

tzking the arbifrator's award on review.

i either Party is of the opinion that legal grounds exist for taking the arbitrator's award on
review to court, that Party shall give the other Party written notice of its intention to do at
teast 5 (five) Business Days after the date of receipt of the arbitrator's written award within.
Any review proceedings shall commence within 30 (thirty) Business Days of the giving of

such notice.

Subject to clauses 29.8 and 29.8, the Parties hereby exclude ali rights of review or appeal
which might otherwise be conferred on them by law.

Expert determination:

28.11.1. Should there be a Dispute relating to any matter under this Agreement which
calis for examination and determination by an Expert, the matter shall be

referred to;
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2812

29.13.

28.11.1.1. a practising senior advocate or attorney of Johannesburg of at least
15 {fifteen) years standing if the Dispute principally retates to a legal

matter; or

28.11.1.2. a practising chartered accountant of Johannesburg of at least 15
(fifteen) years standing if the Dispute principally relates to an
accounting matter; or

28.11.1.3. an expert in the field of telecommunications of at least 10 (ten)
years standing if the Dispute principally relates to a

telecommunications matter; or

29.11.1.4. an independent person who is an expert in the field in which the

Dispute has arisen.

29.11.2.  Should the Parties to the Dispute fail to agree whether the Dispute is principally
a legal, accounting, telecommunications or other matter within 5 (five) days after
the matter has been referred for expert determination, the matter shall be

deemed to be a legal matfer.

29.11.3, Whenever an Expert is appointed in terms of this Agreement to determine a
Dispute the foliowing provisions shal apply:

26.11.3.1. the Experts shall have the fullest and freest discration with regard to
the determination and the method to be foliowed in arriving at their
decision, including whether or not to hoid a hearing and/or to seek

written representations; and

26.11.3.2. the Experts shall, in their determination of the Dispute act as
experts and not as arbitrators and their decision shall be fina! and
binding on the Parties.

Confidentiality:

The Parties agree to keep all expert and arbitration proceedings including the subject matter
thereof and the svidence heard during such proceedings confidential and not to disclose
same to anyone except for the purposes of such proceedings in terms of this clause 29, any
review of an arbitration award and the obtaining of a court order in terms of this clause 29,

Irrevocable consent and severability:

The provisions of this clause 29
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29.13.1. constitute an imevocable censent by the Parties to any proceedings in terms of
this clause 29 and neither Party shall be entitled to withdraw therefrom or claim
at any such proceedings that it is not bound by such provisions: and

20.13.2.  are severable from the rest of this Agreement and shal remain in effect despite
the termination of or invalidity for any reason of this Agreement, or any part of

this Agreement.

30. JURISDICTION
Subject fo the provisions of clauses 28 and 29:

30.1.  the Parties irrevocably agree that the High Court of South Africa (Witwatersrand Local
Division) shall have jurisdiction to hear and determine any suit, action or proceeding and to
settle any Dispute and for such purpose irrevocably submit to the jurisdiction of such court.

30.2.  Each of the Parties irrevocably waives any objection which it might now or hereafter may
have to the court refarred fo in clause 30.1 being nominated as a forum fo hear and
determine any suit, action or proceedings and to settle any Dispute and agrees not ic claim
that any such court is not a convenient or appropriate forum. The Parties agree that the
process by which any suit, action or proceeding is commenced may be served on its

domicilium under clause 35.

30.3.  Nothing herein contained shall affect either Parties right o serve process in any other

manner permitied by law.

30.4. The submission to the jurisdiction of the court referred to in clause 30.1 shall not be
construed so as fo limit the rights of either Party to take proceedings against the other Party
in any other court of competent jurisdiction for the purposes of obtaining urgent or

interdictory relief.
31. ASSIGNMENT AND CESSION

Except for the cession and assignment contemplated in or changes which might atise as a result of

the provisions of clause 3.3 above;

31.1.  neither Party shall transfer any rights and/or obligations arising out of this Agreement without

the written permission of the other of them; and

31.2.  make or allow any material change to its management team or structure, as at the Signature
Date, without Transnet's prior written consent, such consent not to be unreasonably withheid

or delayed.
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32. SEVERABILITY

If any clause or term of this Agreement is held to be invalid, unenforceable or illegal, then the
remaining terms and provisions of this Agreement shait be deemed to be severable therefrom and
shall continue in fuli force and effect uniess such invalidity, unenforceability or illegality goes to the

root of this Agreement.
33. CO-OPERATION

The Parties undertake to cooperate with each other in all respects in order to give effect to this

Agreement according to its intent and purpose.

34. GOOD FAITH

In the implementation of this Agreement, the Parties undertake to observe good faith and they
wamant in their dealings with each other that they shall neither do anything nor refrain from doing
anything which might prejudice or detract from the rights, assets or interests of the other Party.

35. NOTICES AND DOMICILIA

35.1. Each of the Parties chooses domiciium citandi et executandi (“domicilium”) for the purposes
of the giving of any notice, the serving of any process and for any other purposes arising

from this Agreement at:

35.1.1. The Service Provider: Attention; Chief Executive Officer

28 Saddle Drive,

Woodmead Office Park

Van Reenens Avenue

Woodmead

Fax number: +27 (0) 11 860-6131
E-mail; fransnetmsa@neotel.co.za

With a copy to the same address marked URGENT and for
the attention of the “Legal Manager”.

35.1.2. Transnet: Aftention: Chief information Officer

47™ Floor Carlton Cenire
Commissioner Street

Johannesburg Fax number; +27 (0} 11 308 2430
E-mail: neotelmsat@transnst.net

[ Mr ([
\
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With a copy to the same address marked URGENT and for
the attention of the "General Manager: Legal”,

35.2. Each of the Parties shall be entitied from time to time, by written notice to the other to vary
its domicilium to any other address within the Republic of South Africa which is not a post

office box or poste resiante.

35.3. Any notice given and any payment made by a Party to any of the others {“the addressee”)

which:

35.3.1. is delivered by hand during the normal business hours of the addressee at the
addressee’s domicifium for the time being shall be presumed, uniess the
conirary is proved by the addressee, to have been received by the addressee at
the time of delivery;

35.3.2. fs posted by prepaid registered post from an address within the Republic of

South Africa fo the addressee at the addressee’s domicilium for the time being
shall be presumed, unless the contrary is proved by the addressee, to have
been received by the addressee on the fourth day after the date of posting,

33.4. Where, in terms of this Agreement any communication is required to be in writing, the term
“writing” shall include communications by electronic mai and/or facsimile. Communications
by electronic mail and/or facsimile shall, unless the contrary is proved by the addressee, be
deemed to have been received by the addressee 24 (twenty four) hours after the time of

transmission.

36. GENERAL PROVISIONS

36.1. No alteration, cancellation, variation of, or addition to this Agreement shall be of any force or
effect unless reduced to writing and signed by the Parties 1o this Agreement or their duly

authorised representatives.

36.2. This Agreement contains the entire agreement between the Parties relating to the matters
provided for in this Agreement and no Party shall be bound by any underakings,
representations, warranties, promises or the like not recorded in this Agreement.

38.3. No indulgence, leniency or extension of fime which any Party (“the Grantor’) may grant or
show to any other Party, shall in any way prejudice the Grantor or preciude the Grantor fram

exercising any of its rights in the future.

36.4. This Agreement ‘cancels and supersedes all prior negotiations and agreements entered into
between the Parties relating to the matters set forth in this Agreement.

]
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37. COSTS

Each Party shall bear its own costs in relation to the drafting, negotiation and finalisation of this

Agreement and attendances incidentai thereto.

38, COUNTERPARTS

This Agreement may be signed in counterparts and accordingly execution by the Parties of separate
but idenfical versions of this Agreement shall constitute the valid execution thereof.

For NEOTEL (PROPRIETARY) LIMITED

Signature: h.h d /

who warrants that fie / she is Iy authorised thereto

Name: A—Q UN  GUPTA
Date: GG Decerbey 20077
Place: TOHONNESCL/ G,

o+ 4 M~
N 2 sl
A

SNET LIMITED

\L\\ L

rra nts thal he / she is duly authorised thereto

Name: '\/ o /! /(«4/%’//‘)’

For T

Signature:

Date: [’[ //l/ﬂ()ﬁ"?
Place; g 7(1&;1,:/»6;/;%

Witness: liﬁg f"lt’ﬁa
Witness: JMS(J&?@V
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Schedule 1: Voice and data SL.A, service description, pricing and service levels

{Exhibit 1: Enterprise Communications Service Level Agreement)

K:A\Corp\SPDO1\
Clients\Transnet\Neo
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Tt :CONFIDENTIALAND PRIVILEGED*:’:: e

| DRAFT MINUTES OF THE MEETING OF THE BOARD ACQUISITIONS AND DISPOSALS COMMITTEE NO.13/02

R CONSTITUTION OF MEETING
m. 11 Present
kR Mr (M Sharma Chairman
ey Ms Y Forbes Member
o Ms NP Mnxasana Member
o Ms NR Njeke Member
i Ms DLJ Tsheps Member
12 In Attendance
"{ Mr A Singh Group Chief Financial Officer
e Ms NJ Mabandla Group Executive: Group Legal Services
- Ms P Difeio General Manager. Office of the Group Chlef Executive
o Mr G Pita Group Chief Supply Chain Officer
. Ms N Khumalo Deputy Group Company Secretary
13 Apologles
i Mr ME Miowanazi Member
E Mr B Molefe Group Chief Executive
— 14 Partial attendance
: 2 Mr P Parbhoo McKinsey Consulting
; Mr C Mieiwa GM: Infrastructure, Transnet Fraight Rail
d Mr T Jiyane Executive Manager: Supply Chain Sewvices, Transnet
! Freight Rail
1.5 Welcoming and Signing of Attendance Register
154 The Chairman weicomed alt members and aitendees present at the meeting. Having
noted that there was a quorum, the Chaimman declared the meeting duly constituted. The
! Aftendance Register was circulated for signature. The Chairman noted apologles from
. Massrs Mkwanazi and Molefe.
_. 152 The Committce raised concern on the lateness of the meeling pack. The Commitiee
requested that for lengthy documents; an executive summary must be included in the
i submission. Management conveyed an apology and undertook to ensure that the
: Committee is afforded adequete time as per the mandate. There will be no recurrence of
i the incidence. The Commitiee agreed that submissions that do not meet the deadtine
' should be removed from the Agenda. The Chairman has a final say on the agenda. The
Company Secretary will adhere fo the timelines and assist the Commitiee have adequate
time for the distribution of the packs.
{16 Adoption of Agenda
The agenda was adopted with the foliowing amendments:
e Added Item 5.5 - Proposed Award of business for an interim period of eighteen
{18) months fo VAE SA (Pty) Lid.
o Deferred ltem 6.5 to the next meeting.
2 SAFETY BRIEFING AND EVACUATION PROCEDURE
2.1 The safety brisfing and evacuation procedures were conducted through the safety card
3 3 .
e

0084-1007-0001-0050

© - HELD ON 27FEBRUARY 2013 AT 09:00 IN BOARDROOM 4703, 4T™ FLOOR, CARLTON CENTRE,
1 JOHANNESBURG

Resolution Nof
For Attention

GROUP COMPANY SECRETARY - CONFIDENTIAL AND PRIVILEGED




,"s 53 Extension of the Neotel Contract and the Proposed Procurement Strategy for
Network and Infrastructure Services

i

< 5.3.1 Management took ihe Committee through the submission as contained in the pack. The
b submisslon was taken as read. The submission was part of the contract extension
o approved by the Board an 15 Febtuary 2013
: RESOLVED that the Committee recommended that the Board approves the Procurement
b Sf:a{egy for network services with the following essential features:
v 95% technical threshold (Mirimum criterfa).
y «  Supplier Development inifiatives. ,
— o Suppliers who pass the tachnical threshold will be evaluated against the 9010
R tule; price (90%) and BBBEE {10%).
- +  Flexibility to allow for the RFP to be evaluated as if PPPFA exemption is active.
- o |[ssue the RFP subject to Board approval,
—~ e Award a 5 year contract as result of the RFP process.
;.y . Further RESOLVED that the Committee recommended that the Board delegates authority

II to the GCE to issue the RFP and award a contract to a prefetrad bidder. 13124

!
, S
/T ‘
0084-1007-0001-0051 B N
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CONFIDENTIAL AND PRIVILEGED

8 Resolution Nof
For Attantion

Telacommunication LAN & WAN Contract Extension: The Chalnman suggested that
should Iniliate the RFP process, acquire the IT Asse! Register compiled by
the Consuftant w-date; and submit to the Cammittee for information purposes at its next
meeting Mr Singh

The RFP will be finalised by end of July 2013. The IT asset register will be available
28 Febriary 2013 and submitied to the Committes for consideration at the mealing
scheduled for 27 March 2013,

Telecommunication LAN & WAN Contract Extansion: A list of afl mejor confracts has
been compiled to indicate the contracts that will expire In diffierent periods ranging from
fwelve to iwenty-four months so as fo initiate RFP processes well i advanca, The fist will
ba submitied $o the Commiliee for information purposes at ils next meeling

The matter has been finalised.

BADLC 13 12 27 Febryary 2013
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CONFIDENTIAL AND PRIVILEGED 2

P

1]

9 Resolution No/ 5

For Attention

BOARD ACQUISITIONS AND DISPOSALS COMMITTEE MANDATE

The Committee noled the Board Actuisitions and Disposals Committes mandate as
contained in the pack,

CLOSE
There being no further business to conduct, the Chalrma declared the meeting closed at

1405,
'9“‘"(\-) c_?r\' & —70

0084-1007-0001-0052

E
—
BN =
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IRMAN DEPU™Y GROUP,COMPANY SECRETARY
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Transnet SOC Limited Carlton Centre P.0. Box 72501
Regiatration 150 Commissioner Parkview TRANSNET
Number Str. Johannesburg South Africa, 2122
1990/000900/30 2001 T +27 11 308 2526 \ 4

F +27 11 308 2312

MEMORANDUM:
www.transnet.net
To: Brian Molefe, Group Chief Executive

From: Anoj Singh, Group Chief Financial Officer
Garry Pita, Group Chief Supply Chain Officer

Date: 29 May 2013

Subject: Request to approve the Network Services Sourcing Strategy,
Request for Proposal (RFP) and Advert for provision of Network
Services to Transnet SOC Limited for a period of three (3) years with
an option to extend for two (2) years — GSM/13/04/0722

PURPOSE OF SUBMISSION:

1. To request the Group Chief Executive (GCE) to:

a) Approves the Network Services Sourcing Strategy (Annexure A), RFP
(Annexure B) and Advert (Annexure C) to go out on an open tender;

b) Grant authority to advertise and issue an RFP to the open market for
provision of Network Services to Transnet SOC Ltd and its Operating
Divisions (OD’s) for a period of three (3) years with an option to extend

for two (2) years.

BACKGROUND:

2. Transhet SOC Ltd awarded a Network and Telecommunications contract to Neotel
(Pty) Ltd for a period of five (5) years as a result of a sale agreement for Transtel
as a going concern. The contract was effective from 01 April 2008 until 31 March
2013. The Transnet Board of Directors subsequently approved a five (5) month
extension of this contract to 31 August 2013 and requested that a new RFP be
issued to the market and contract awarded during the extension period.

Networlk Services Memomndum;,,l,\dfmi: —
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e —



3.

The successful bidder emanating from this RFP process is expected to be
appointed in August 2013 based on the- Network Services RFP project plan as
agreed with the BADC and the Transnet Board (See Annexisre D).

DISCUSSION:

4.

Transnet needs to appoint a capable service provider to provide Network Services
through an outsourced model as a result of a Neotel (Pty) Ltd contract expiring on
31 August 2013. The envisaged contract will be valid for a period of 3 years with

an option to extend for 2 years subject to acceptable performance of the

appointed service provider(s) and Transnet’s operational requirements in line with
the new convergence strategy (See Annexure E).

The sourcing option that will be adopted for this RFP is based on & single service
provider being appointed as a primary service provider with possible multiple
partners that will augment their capacity and capability to provide services on all
nine ICT service towers that have been identified by Information Management
Services (IMS). The primary service provider who will contract with Transnet will
actas an Aggregator and will assume the overall responsibiiity for seivice dellvely
on the contract. Although this is Transnet’s preference, the RFP will allow
flexibility for Transnet to.award service towers to multiple service providers.

The above chosen strategy was based on an extensive Due Diligence exercise
that was performed by Detecon Consulting (Network Strategy Service Provider)
which took into account Transnet’s operational requirements, tisk profile, contract
management maturlty level and the Market Demand Strategy (MDS).

Bidders will be requested to provide a detailed transition plan for migration of
services from the current service provider to the new service provider as part of
their technical tender returnable documents. The actual transition period will
depend on their geographic network coverage, size and capability of the

successful bidder(s).

Based on Transnet’s network requirements and the advice received from Detecon,
a transition period should not take more than 21 months. In the RFP bidders will
be requested to present their transition plan with risks and assumptions as part of
their RFP submission, in order to give Transnet an estimated transition period

based on their market intelligence.

Due to the value of this contract the bidders for the Network Services RFP will be
evaluated on a 90/10 principle as recommended by the BADC in line with PPPFA.
Bidders will be requested to commit to sperd a minimum of 309% of the Transnet
contract value on Supplier Development (SD) initiatives which will inciude but not
limited to, subcontracting to Black Owned, Black Women Owned, Black Youth
Owned EMEs and QSEs including Black People with Disabilities and South African
National Military Veterans Association (SNMVA) as part of the SD pre-qualification

criteria for this RFP.

=
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10. SD plans and B-BBEE mprovement plans ‘will also form part of post tender
negotiations in order to ensure that Transnet achieves its transformation

objectives. In terms of the 90/10 principle, a weighting of 90% will be allocated
to price and 10% to B-BBEE (B-BBEE scorecard).

11. The Board Acquisitions and Disposals Committee (BADC) approved the Network
Services sourcing strategy oh 29 May 2013 and delegated authority to the GCE to
approve the Sourcing Strategy, RFP; Advert and contract award for the Network

Services RFP.

12.In drafting the RFP, all advice and requirements from the relevant stakeholders
were solicited and incorporated. We will also endeavour to include as much
information as possible to the potential bidders in the interests of an open and

tranSparent tender process.

13. The RFP will be advertised country wide in several newspapers as follows: Sunday
Times, Business Day, The Star, Citizen, Cape Argus, Natal Mercury, Sowetan,
Daily Dispatch, EP Herald, Volksbiad, Clty Press and The New Age.

FINANCIAL IMPLICATIONS:

14. The estimated spend for Network and Telecommunications services contract is
R1.5 billion over a period of three (3) years. The above estimation is based on the

current Neotel contract spend of R500 million per annum.

15. The estimated contract spend over a period of five (5) years is estirnated at R2.5
billion should Transnet choose to exercise its option of a further two (2) years
-extension on thé néw contract. An endeavour will however be made to negotiate
a minimum 10% savings based on the current contract spend.

BUDGET IMPLICATIONS:

16. Transnet Group and all OD's have existing budgets in place for their respective
Network and Telecommunications services requirements.

APPROVALS AND DELEGATION:

17.The GCE's approval is requested to approve the Sourcing Strategy, RFP and
Advert to issue a Network Services RFP to the open market based on the
delegated authority from the BADC (See Annexure F).

=
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RECOMMENDATION:
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18. It is recommended that the Group Chief Executive (GCE);

Pt Lo B ]

a) Approves the Network Services Sourcing Strategy (Annexure A), RFP
(Annexure B) and Advert (Annexure C) to go out on an open tender:

b) Grant authority to advertise and issue a RFP to the open tharket for provision
e_f' Network Services :_to Transnét SOC Ltd and its Operating Di\'}isi'cms' (OD’s)
for a period of three (3) years with an option to extend for two (2) vears.

COMPILED BY

A
Y4
Macdonats Maluleke

Commodity Manager: Group Strategic Sourcing
Pate: 0'57‘@01? |

RECOMMENDED/ NOEREAAMMONDED.

>

5fie van der Westhuizen
Executive Manager: Office of the Head: EIMS
Date: e A 02LS
RECOMMENDEDY NOT-REGOMMENDED
i o ‘t-&é‘

/Marger: Groyp Strategic Sourcing
23/o%/20r3

Mradiboka Chokos
Executive Manager: Supplier Development

RECOMMENDED/NOT RECOMMENDED

. Iy B . A.} e 7 4 t"( Lu‘s;‘.—,«rx
£ o2 o @

— e 12 1 rer

Ken Jarvis

Acting Head: EIMS

Date: ¢ /Crizony

RECOMMENDED / NGET-RECOMMENDED

Anaj Singh

Group. Chief ﬁnana‘&sb‘ﬂcer

Date: OB\ ogivg .

s = etwirk Services Memorandum — May 2013

tegr',f Manager: Group Strategic Sourcing
o 23 JoS7 2013 .

RECOMMENDED /NOY-RECOMMENDED-

Yusuf Loonat

Executive Manager: Enterprise Service Delive
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TRANSNET

W,

delivering freight reliably

TENDER NOTICE

REQUEST FOR PROPOSAL (RFP) GSM/13/04/0722

RFP FOR THE APPOINTMENT OF SERVICE PROVIDERS TO PROVIDE NETWORK SERVICES TO
TRANSNET SOC LIMITED AND ITS OPERATING DIVISIONS (OD'S) FOR A PERIOD OF THREE
(3) YEARS WITH AN OPTION TO EXTEND FOR TWO (2) YEARS.

Transnet SOC Ltd invites all interested parties to respond to the above-mentioned RFP. Should you be
interested in respending to this RFP, kindly purchase and obtain the documents on or after 03 June
2013 from the office of the TAC Secretariat, Danie Oosthuizen, 150 Commissioner Street, Johannesburg,
Carlton Centre, 48" Floor, Office 4858 during office hours of 09h00 to 15h00 on weekdays. RFP
documents will only be available until 15h00 on 12 June 2013.

A specimen copy of the RFP wil be made available for viewing at
www.transnet.net/Tenders/TC/Pages/default.aspx. However, this document is solely for viewing
purposes only.

A compulsory RFP briefing will be conducted in Johannesburg on 13 June 2013 at 150 Commissioner
Street, Carlton Centre, Room 4623 and will start punctually at 10h00 for approximately 2 hours.

The RFP document will be available at a non-refundable amount of R5000.00 (five thousand Rand)
each (VAT incl.). Payment is to be made into Transnet SOC Litd Head Office bank account as stated

below:
Bank: Standard Bank, Braamfontein, Account name: Transnet Limited Head Office, Account number:

002373963, Branch code: 004805, Reference: GSM/13/04/0722 - Company name.
An official bank deposit slip or EFT statement along with a valid company letterhead must be presented

when collecting the RFP documents.
NO CASH PAYMENTS SHALL BE ACCEPTED AT THE TRANSNET OFFICE OF THE TAC

SECRETARIAT.

This RFP shall dose punctually at 12h00 on 02 July 2013 at the following address:
The Secretary, Transnet Acquisition Council, tender box located at the Foyer, Cariton Centre,

Ground Floor, 150 Commissioner Street, Johannesburg, 2001. All RFP submissions must be
clearly marked, indicating the RFP number GSM/13/04/0722

For queries regarding the collection of the RFP, please contact Danie Oosthuisen on (011) 308-3528 or
alternatively, send an email to: TAC.SECRETARIAT @transnet.net

Transnet urges Clients, Suppliers and Service Providers to report any acts of fraud and/or instances of
corruption to Transnel’s TIP-OFFS ANONYMOUS on 0800 003 056 or Transnet@tip-offs.com.

freightrail rail engineering pipelines port terminals national ports authority
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6n}ce of Nokuthula Khumala, Deputy Group Company Secretary
TRANSNEr

r

EXCERP FROM THE DRAFT MINUTES OF THE SPECIAL MEETING OF THE BOARD ACQUISITIONS AND
DISPOSALS COMMITTEE NO.13/07 HELD ON 29 MAY 2013 AT 13:00 IN STIMELA BOARDROOM, 157 FLOOR,
TRANSNET ENGINEERING OFFICES, 160 LYNNETTE STREET, KILNER PARK

5.1 Networks and Telecoms Contract Extension

RESOLVED that the Committee approved the proposed amendments to the previously
recommended and approved Network Services Sourcing Strategy.

Further RESOLVED to delegate aulhority to the GCE to approve the Network Services
RFP, advertise, negotiate, award, contract and sign all relevant documentation in line with

the approved strategy. 1371°
Certified a frue excerpt.
NOKUTHULA KHUMALO
Deputy Group Company Secretary
Transnet SOC Ltd
Date: 30 May 2013
}
Transnet SOC Lid Cariton Centre P.O. Box 72501
Reglstration Number 150 Commissioner  Parkview, Johannesburg
1990/000900/30 Streat South Africa, 2122
Johannesburg T +27 11 308 2466
2001 F +27 11 308 2430
Directors: ME Mkwanaz {Chalrman) B Molefe® (Group Chief Executive) KK Choubey ® MA Fanucchi Y Farbes HD Gazendam NP Mnxasana N #ioola NR Njeke 1M Sharma www, ransnet.net
1B Skosana ‘E[ mbalnh DL Tshepe A Singh” (Group Chief Financial Officer) . _

Group Company Secrotary: ANC Cetie
i i i :
flah i = i = —
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CONFIDENTIAL AND PRIVILEGED
5 Resolution No/
For Attention

rails with & lead time of six months.
The acquisition and testing of the tumouts will take place in terms of the agreed

Timelines and a report will be submitted to the Committee with a contract to

award on 27 September 2013,
»  Appointment of a supplier with fong-term pians of establishing a local welding

facility for rails and turnouts.
The total costs for the rails will be limited to R750m and the cost for the tumouts

will be fixed at R420m,
Messrs Jiyane and Mtetwa were excused from the meeting at 12:30

ISCM Strategy Review
Management took the Committee through the submission as contained in the pack. The
submission was taken as read. The purpose of the submission was to review the strategy
that was approved in April 2012. Management displayed a monitoring ool and shared the
roadmap with the Commitiee with emphasis on the lowlights being the Human Capital
management and iSCM systems which needed improvement. The highlights were the
Supplier Development and the logistics programmes which have shown remarkable
improvement and have catapuited the Company to greater heights.

Is Njeke sought clarity on whether the monitoring too! would not duplicate the work of the
newly created RMO position. Management informed the Committee that the monitoring
tool was procurement based and ifs focus was on the daily activities that the ODs embark

upon in the iISCM environment,

Management informed the Committee that some of the current projects were data clean-
up and migration from a budget-based {0 a need-based procurement process.

Management informed the Commitlee that there was a major hindrance with capital
projects as a result of the withdrawal of the PPPFA exemption. The Committee underiook
to schedule a meeting with the Shareholder Minister to resolve the impasse, Ms Tshepe

will provide her comments when she has perused the document.

RESOLVED that the Committee approved the iISCM Strategy.

Extension of the Neotel Contract and the Proposed Procurement Strategy for
Network and Infrastructure Services

Management took the Committee through the submission as contained in the pack. The
submission was taken as read. The submission was part of the contract extension
‘approved by the Board on 15 February 2013.

RESOLVED that the Commitiee recommended thet the Board approves the Progurement
Strategy for network services with the following essential features:
e 95% technical threshold (Minimum criteria).

e  Supplier Development initiatives.
Suppliers who pass the fechnical threshold will be evaluated against the 90/10

rule; price (80%) and BBBEE (10%).
Flexibility to aflow for the RFP {o be evaluated as if PPPFA examption is active.

« |ssue the RFP subject fo Board approval.
» Award a 5 year contract as result of the RFP process,

Further RESOLVED that the Committee recommended that the Board delegates authority
to the GCE to issue the RFP and award a contract fo a preferred bidder.

13122

Messrs
Sharma

131213

L]

13/2/4
Options to include Supplier Developnigm in procurement methodology

-
DOMIN APNIOALY O AR L & o e ams

BADC 13102 27 Fetruary 2013 s

Mkwanazi/
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’ EXCERPT FROM THE DRAFT MINUTES OF THE BOARD OF DIRECTORS OF TRANSNET SOC LTD MEETING NO.
13/1 HELD ON 15 FEBRUARY 2013 AT 10:00 IN ROOM 723, 157 FLOOR, THE JUNCTION, MODDERFONTEIN ROAD,

ESSELENPARK, KEMPTON PARK

8.9 Telecommunication LAN & WAN Cantract Extension

RESOLVED that the Board approved the following:

« 5 months extension of the Neote! (Pty) Ltd contract for provision of Network and
Telecommunications services with effect from 1 April until 31 August 2013.

e Delegated authority to the GCE to sign all the documentation to effect the contract
extension.

o Delegated authority fo the Board Acquisitions and Disposals Committee to approve the
Sourcing Strategy, RFP and Contract Award for the Networks and Telecoms tender. 3nr
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TRANSNET SOCLTD
[Registration No. 1990/000900/30]

REQUEST FOR PROPOSAL [RFP]

FOR THE PROVISION OF NETWORK SERVICES FOR A PERIOD OF THREE (3) YEARS
WITH AN OPTION TO EXTEND FOR TWO (2) YEARS

RFP NUMBER GSM/13/04/0722

ISSUE DATE: 14 June 2013

CLOSING DATE: 16 July 2013

CLOSING TIME: 12:00

BID VALIDITY PERIOD: 90 days from Closing Date

COMPULSORY BRIEFING: 27 June 2013 at 10h00

[f-ea

% —

=hangkel Integisigd Supply Chain Management —fﬁﬂﬁmmm&;s_pm 12 [RFP for Services/PPPFA]
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SCHEDULE OF BID DOCUMENTS
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2 FORMAL BRIEFING ....esvuiserminrsnsinnstsssnsssiessrissnesienessissasssnsessssnnsssness feestsoseses seennss sessessns onessessssmmmessnesssessseses 5
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4 DELIVERY INSTRUCTIONS FOR RFP.....ueetiiieiriimeriicnaissiasiniarariensserssrersssssssssssnnseessssersesssssesssssssssssessorssssmsne 6
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9  ADDITIONAIN NG S . . T o | R . ..eeeeeeieeon, 12
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11 LEGRAISREVIEVWEREN B ...........ccoreeenmcisacmminsansvsnearonenenionessansseserereees ROEEERNS _pls LN DENNEN-. & & 13
SECTICN 2 : BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS........coeimreerresssreneeeeesersseiosssnsssessssnnesss 14
1 BACKGROLINDRSR............. e et e AN, o OO IR O 14
2 o T O T o 14
3 RFEOBIEGDIVES................. e e e s vaeoe e e eooee T L oo 15
341 THE KEY OBIECTIVES OF THE RFP PROCESS ARE T ..t imme it e s st e e s smeae e e eesmessesern 15
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RFP ANNEXURES:

ANNEXURE A — RFP TECHNICAL RESPONSE FORM

ANNEXURE B — CROS5 FUNCTIONAL SERVICE TOWER RESPONSE FORM
ANNEXURE C - VOICE SERVICES TOWER RESPONSE FORM

ANNEXURE D - WIDE AREA NETWORK SERVICES TOWER RESPONSE FORM
APPENDIX E — LOCAL AREA NETWORK SERVICES TOWER RESPONSE FORM
ANNEXURE F — HELP AND SERVICE DESK SERVICES TOWER RESPONSE FORM
ANNEXURE G — INTERNET SERVICES TOWER RESPONSE FORM

ANNEXURE H - MOBILITY SERVICES TOWER RESPONSE FORM

ANNEXURE I - WIMAX SERVICE TOWER RESPONSE FORM

ANNEXURE ] - VIDEO CONFERENCING SERVICES TOWER RESPONSE FORM
ANNEXURE K — RELATIONSHIP MANAGEMENT SERVICES TOWER RESPONSE FORM
ANNEXURE L — TRANSITION SERVICES RESPONSE TEMPLATE

ANNEXURE M — SERVICE TOWER DEFINITIONS RESPONSE FORM

ANNEXURE N — TECHNOLOGY REFRESH GUIDANCE RESPONSE FORM
ANNEXURE O — SERVICE CREDIT METHODOLOGY RESPONSE FORM
ANNEXURE P — NETWORK SERVICES PRICING WORKBOOK

ANNEXURE Q — SUPPLIER DEVELOPMENT VALUE SUMMARY

ANNEXURE R - B-BBEE IMPROVEMENT PLAN

ANNEXURE S — TECHNICAL CRITICAL CRITERIA

RFP APPENDICES:
APPENDIX(I)  GENERAL BID CONDITIONS

APPENDIX (II) STANDARD TERMS AND CONDITIONS OF CONTRACT FOR THE PROVISION OF SERVICES
APPENDIX (III) SERVICE TOWERS INDEX

APPENDIX (Iv) CROSS FUNCTIONAL SERVICE TOWER

APPENDIX (V)  VOICE SERVICE TOWER

APPENDIX (VI) WIDE AREA NETWORK SERVICE TOWER

APPENDIX (VII) LOCAL AREA NETWORK SERVICE TOWER

APPENDIX (VIII) HELP AND SERVICE DESK SERVICES TOWER

APPENDIX (IX)  INTERNET SERVICE TOWER

APPENDIX (X)  MOBILITY SERVICE TOWER

APPENDIX (XI) WIMAX SERVICE TOWER

APPENDIX (XII) VIDEO CONFERENCING SERVICE TOWER

APPENDIX (XIII) RELATIONSHIP MANAGEMENT SERVICES TOWER

APPENDIX (XIV) TRANSITION SERVICES SERVICE TOWER

APPENDIX (XV) SERVICE TOWER DEFINITIONS

APPENDIX (XVI) TECHNOLOGY REFRESH GUIDANCE

APPENDIX {XVII) SERVICE CREDIT METHODOLOGY

APPENDIX (XVIV) GUIDELINES FOR THE COMPLETION OF A SUPPLIER DEVELOPMENT BID DOCUMENT
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B-BBEE
CD
DAC
EME
GBC

1D

LOI
NDA
0D
PPPFA
PTN
QSE
RFP
sD
SME
50C
TAC
TCO
VAT
ZAR

LIST OF ACRONYMS

Broad-Based Black Economic Empowerment
Compactfcomputer disc

Divisienal Acquisition Councit

Exempted Micro Enterprise

General Bid Conditions

Identity Document

Joint Venture

Letter of Intent

I\!_p_n-DiscIosure l-}greement

Transnet QOperating Division

Preferential Procurement Policy Framework Act

Post-Tender Negotiations
Qualifying Small Enterprise
Request for Proposal
Supplier Development

Small Medium Enterprise
State Owned Company
Transnet Acquisition Council
Total Cost of Ownership
Value-Added Tax

South African Rand

N.B. Technical definitions/acronyms are included as Appendix XV of this RFP
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RFP FOR THE PROVISION OF NETWORK SERVICES FOR A PERIOD OF THREE (3) YEARS WITH AN

OPTION TO EXTEND FOR TWO (2) YEARS

Section 1 : NOTICE TO BIDDERS

PROPOSAL REQUEST

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are requested from persons,
companies, close corporations or enterprises [hereinafter referred to as an entity, Respondent or Bidder]
for the provision of Network Services [the Services] to Transnet for a period of three (3) years with an
option to extend for two {2) years.

On or after 14 June 2013, the RFP documents may be inspected at, and are obtainable from the office of
the TAC Secretariat, Room 4857, 48" Fioor, Carlton Centre, 150 Commissioner Street, Johannesburg on
payment of an amount of R5000.00 [Five thousand rand only] inclusive of VAT per set. Payment is to be

made as follows:

Bank: Standard Bank

Account Number: 00 237 3963

Branch: Braamfontein

Branch code: 004805

Account Name: Transnet Limited Head Office
Reference: GSM/13/04/0722

NOTES -

a) This amount is not refundable.
b) A receipt for such payment made must be presented when collecting the RFP documents and
submitted thereafter with your Proposal.

RFP documents will only be available for collection between 09:00 and 15:00 from 14 June 2013 until 26
June 2013. Therefore payment must be effected prior to the deadline for collection.

N.B: Pursuant to note (b) above, should a third party [such as a courfer] be instructed to collect RFP
documents on behalf of a Respondent, please ensure that this person [the third party] has a “proof of
payment” receipt for presentation to Transnet when coflecting the RFP documents,

Any additional information or cfarification will be faxed or emailed to all Respondents, if necessary.

FORMAL BRIEFING

A compulsory pre-proposal RFP briefing will be conducted at 10:00 on Thursday 27 June 2013 at Cariton

Centre, Office Block, 46" Floor, Room 4623, 150 Commissioner Street, Johannesburg for an estimated period

of two hours. [Respendents to provide own fransportation and accommeodation].

2.1 ACertificate of Attendance in the form set out in Section 15 hereto must be completed and submitted
with your Proposa! as proof of aftendance is required for & compuisory RFP briefing.

2,2 Respondents failing to attend the compulsory RFP briefing will be disqualified.

-
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2.3 Respondents without a valid RFP document in their possession will not be allowed to attend the RFP
briefing.

2.4 The briefing session will start punctually at 10:00am and information will not be repeated for the
benefit of Respondents arriving late.

2.5  Respondents who are locally based but have a technical partner that is based overseas will be
required to attend the briefing session in person while their overseas partner wiil be given an option
to dial in for the briefing session if they are unable to also attend the briefing session in person.

3 PROPOSAL SUBMISSION

Proposals are required as follows, 1 original and 3 copies which must be exact copies of the
original bid plus a CD copy. Such proposals must reach the Secretariat, Transnet Acquisition Council
before the closing hour on the date shown below, and must be enclosed in a sealed envelope which must
have inscribed on the outside:

RFP No: (GSM/13/04/0722

Description PROVISION OF NETWORK SERVICES TO TRANSNET SOC LIMITED
FOR A PERIOD OF THREE (3) YEARS WITH AN OPTION TO EXTEND
FOR TWO (2) YEARS

Closing date and time: 12:00 on Tuesday 16 July 2013
Closing address [Refer to options in paragraph 4 below]

NOTE: all pricing MUST be enclosed in a separate sealed envelope as prescribed in the pricing
workbook on Annexure P. In addition to the information above, the envelope must be inscribed
as “Network Services Pricing Workbook”

All envelopes must reflect the retumn address of the Respondent on the reverse side.

4 DELIVERY INSTRUCTIONS FOR RFP

4.1 Delivery by hand

If delivered by hand, the envelope is to be deposited in the Transnet tender box which is located at
the main entrance of the Office Block, Carlton Centre, 150 Commissioner Street, Johanneshurg, and
should be addressed as follows:

THE SECRETARIAT

TRANSNET ACQUISITION COUNCIL
CARLTON CENTRE

TENDER BOX

OFFICE BLOCK FOYER

150 COMMISSIONER STREET
JOHANNESBURG 2001

a) The measurements of the "tender slot” are 400mm wide x 100mm high, and Respandents
must please ensure that response documents or files are no larger than the above dimensions.
Responses which are too bulky [i.e. more than 100mm thick] must be split into two or more
files, and placed in separate envelopes, each such envelope to be addressed as required in
paragraph 3 above.

-

Respondent’s Signature P ar ) _u;;;‘ - Date & Compa_nﬂﬁ;amp f
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4.2

4.3
4.4

4.5
4.6

4.7

4.8
4.9

b} It should also be noted that the above tender box is located at the street level outside the
main entrance in Commissioner Street and is accessible to the public 24 hours a day, 7 days a
week.

Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Acquisition Council and a signature obtained from that Office. Please ensure
that the courfer has a “proof of payment” receipt for presentation to the Secretariat, Transnet
Acquisition Council when coliecting the RFP documents as well as a valid company letterhead of the
company which is tendering.

THE SECRETARIAT

TRANSNET ACQUISITION COUNCIL
48TH FLOOR, OFFICE 4857
CARLTON CENTRE

OFFICE BLOCK

150 COMMISSIONER STREET
JOHANNESBURG

Please note that this RFP closes punctually at 12:00 on Tuesday 16 July 2013.

If responses are not delivered as stipulated herein, such responses will not be considered and will be
treated as "NON-RESPONSIVE" and will be disgualified.

No email or facsimile responses will be considered, unless otherwise stated herein.

The responses to this RFP will be opened as soon as practicable after the expiry of the time
advertised for receiving them.

Transnet shall not, at the opening of responses, disclose to any other company any confidential
details pertaining to the Proposals / information received, i.e. pricing, delivery, etc. The names and
locations of the Respondents will be divulged to other Respondents upon request only after the
closing date of the RFP.

Envelopes must not contain documents relating to any RFP other than that shown on the envelope.

No slips are to be attached to the response documents. Any additional conditions must be embodied
in an accompanying letter. Subject only to clause 15 fAfterstions made by the Respondent to Bid
Prices] of the General Bid Conditions, alterations, additions or deletions must not be made by the
Respondent to the actual RFP documents.

5 BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government's Broad-Based Biack Economic Empowerment

Programme and it is strongly of the apinion that all South African business enterprises have an equal

obligation to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these same values and who are
prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint
Ventures] as part of their tendered responses. All procurement transactions will be evaluated accordingly.

The Department of Trade and Industry [DTI] is currently in the process of reviewing the B-BBEE Codes of
Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line with such reviews

8
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and/or amendments once they have come into effect. Transnet furthermore reserves the right to adjust the
thresholds and evaluation processes to be aligned with such changes which may be issued by the DTI after
the issue date of this RFP.

5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of 2000
and Its Regulations, Respondents are to note the following:

The 90/10 preference point system is applicable to this RFP,

e Proposals submitted in pursuance of this RFP will be evaluated on price which will be
allocated 90 points and preference which will be allocated 10 points.

e The 90/10 preference point system applies where the acquisition of the Services will exceed
R1 000 000.00. However, if the 90/10 preference point system is stipulated in this RFP and
all Bids received are equal to or below R1 000 000.00, the RFP will be cancelled.

When Transnet invites prospective service providers to submit Proposals for its various expenditure

programmes, it requires Respondents fLarge Enterprises and QSEs - see below] to have their B-BBEE

status verified in compliance with the Government Gazette No 34612, Notice No. 754 dated 23

September 2011. Valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System [SANAS];
or

b) Registered Auditors approved by the Independent Reguiatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.

A Verification Certificate issued must reflect the weighted points attained by the measured entity for
each element of the scorecard as well as the overall B-BBEE rating.
Enterprises will be rated by Verification Agencies or Registered Auditors based on the following:
a) Large Enterprises [i.e. annual turnover greater than R35 million]:
« Rating level based on all seven elements of the B-BBEE scorecard
b) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35
million]:
¢ Rating based on any four of the elements of the B-BBEE scorecard
c) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise
with an annual total revenue of R 5 million or less qualifies as an EME.

»  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

e Black! ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

! Black means South Afvican Blacks , Colovreds and Indians, as defined in the B-BBEE Act, 53 of 2003

=
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Sufficient evidence to qualify as an EME would be a certificate [which may be in the form of a
letter] from an auditor, accounting officer or a Verification Agency accredited by SANAS. The
certificate must confirm the company’s turnover, Black ownership / Black female ownership
and B-BBEE status level.

Respondents are required fo furnish proof of the above to Transnet. [i.e. a detailed scorecard as
stipulated above in respect of Large Enterprises and QSES, or a certificate in respect of EMEs].

In this RFP, Transnet will accordingly allocate a maximum of 1Q [ten] points in accordance with the
90/10 preference point system prescribed in the Preferential Procurement Policy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-
BBEE scorecard rating. /Refer Section 14 for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will result
in a score of zera being allocated for B-BBEE.

Turnover: Kindly indicate your entity’s annual turnover for the past year:
R

All Respondents must complete and retumn the 8-8BEE Preference Points Claim Form attached bereto
as Section 14.

5.2  B-BBEE Joint Ventures, Consortiums and/or Subcontractors

In addition to the above, Respondents who would wish to enter into a Joint Venture [3V] or
consortium with, or subcontract portions of the contract to, B-BBEE entities, must state In their RFPs
the percentage of the total contract value that would be allocated to such B-BBEE entities, should
they be successful in being awarded any business. A valid B-BBEE Verification Certificate in respect of
such B-BBEE JV or consortium partners and/or subcontractor(s), as well as a breakdown of the
distribution of the aforementioned percentage must also be furnished with the RFP Bid to enable
Transnet to evaluate in accordance with the processes outlined in the B-BBEE Preference Points Claim
Form appended hereto as Section 14.

a) JVs or Consortiums

If contemplating a JV or consortium, Respondents should also submit a signed v or
consortium agreement between the parties clearly stating the percentage [%] split of business
and the associated responsibilities of each party. If such a JvV or consortium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a
JV or consortium agreement should they be awarded business by Transnet through this RFP
process. This written confirmation must clearly indicate the percentage [%] split of business
and the responsibilities of each party. In such cases, award of business will only take place
once a signed copy of a 3V or consortium agreement is submitted to Transnet,
(i}  Incorporated JVs/Consortiums
As part of an incorporated JV/consortium’s Bid response, the incorporated
JV/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

b
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(i) Unincor e nsortiums
As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JV/consortium must submit a consolidated B-BBEE certificate as if it was a group
structure and such scorecard must have been prepared for this RFP in particular.

N.B. Failure to submit a B-BBEE certificate in respect of the JV or Consortium, which Is valid as at the
Closing Date of this RFP, will result in a score of zero being allocated for B-BBEE.

b) Subcontracting
If contemplating subcontracting, please note that a Respondent will not be awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends subcontracting more than
25% [twenty-five per cent] of the value of the contract to an entity that does not qualify for at
least the same points that the Respondent qualifies for, unless the intended subcontractor is
an EME with the capability to execute the contract.

A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of
the value of the contract to any other enterprise that does not have an equal or higher B-BBEE
status level than the person concerned, unless the contract is subcontracted to an EME that
has the capability and ability to execute the subcontract.

Transnet fully endorses Government’s transformation and empowerment objectives and when
subcontracting Respondents are required to give preference to Black Owned, Black Women
Owned, Black Youth Owned EMEs and QSEs including SANMVA? and People with Disabilities.

5.3 B-BBEE Registration

In addition to the Verification Certificate, Transnet recommends that Respondents register their
B-BBEE compliance and supporting documentation on the Department of Trade and Industry’s [DTI]
National B-BBEE IT Portal and Opportunities Network and provide Transnet with proof of registration
in the form of an official B-BBEE Profile issued by the DTI.

Transnet would wish to use the DTI B-BBEE IT Portal as a data source for tracking B-BBEE

compliance.
For instructions to register and obtain & DTT B-BBEE Profile go to fitp://bee. thedti aov.za.
54  B-BBEE Improvement Plan

Transnet encourages its Service Providers to constantly strive to improve their B-BBEE rating.
Whereas Respondents will be allocated points in terms of a preference point system based on its B-
BBEE scorecard to be assessed as detailed in paragraph 5.1 above, in addition to such scoring,
Transnet also requests that Respondents submit a B-BBEE improvement plan. Respondents are
therefore requested to indicate the extent to which their ownership, management control,
employment equity, preferential procurement and enterprise development will be maintained or

improved over the contract period.

1 The South African National Military Veteran Assodiation (SANMVA) has been designated by the Minister of Trade and Industry as
a Black Economic Empowerment Facllitator. As such they will be treated as having rights of ownership held 100% by Black Pecple,
40% by Black Women and 10% Black designated groups.
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Respondents are requested to submit their B-BBEE Improvement Plan as an additional documment with
their Proposals by completion of Annexure R appended hereto. /Refer to Section 19 and
Annexure R for further instructions]

5.5 Supplier Development Initiatives

Historically in South Africa there has been a lack of investment in infrastructure, skills and capability
development and inequality in the income distribution and wealth of a significant portion of the
population. There have been a number of Government initiatives developed to address these
challenges. In particular, the New Growth Path [NGP] developed in 2010 aligns and builds on
previous policies to ensure the achievement of Government’s development objectives for South Africa.

Transnet fully endorses and supports Government’s New Growth Path policy through its facilitation of
Supplier Development [SD] initiatives. Hence Respondents are required to submit their commitments
with regard to Supplier Development Initiatives over the duration of this contract.

As a prequalification criterion to participate in this bid, Respondents are required to provide a
commitment that the monetary value of all SD initiatives to be undertaken by them will not be less
than 30% [thirty percent] of the contract value.

All Respondents must refer fo Section 18 and Appendix XVIV for further instructions and submit a
Supplier Developrment Bid Document and SD Value Summary, Annexure Q as these are mandatory
returnable documents.

Note: Should a JV be envisaged the principal respondent is reguired to submit the
required responses as indicated above,

The commitments made by the successful Respondents will be incorporated as a term of the contract

and monitored for compliance.

6 COMMUNICATION

Respondents are warned that a Proposal will be liable to disqualification should any attempt be made by a
Respondent either directly or indirectly to canvass any officer or employee of Transnet in respect of this RFP
between the closing date and the date of the award of the business.

6.1  For specific queties relating to this RFP, an RFP Clarification Request Form should be submitted
before 12:00 on 09 July 2013, substantially in the form set out in Section 12 hereto. In the interest
of fairness and transparency Transnet'’s response to such a query will then be made available to the
other Respondents who have collected RFP documents. For this purpose Transnet will communicate
with Respondents using the contact details provided to the Secretariat on issue of the bid
documentation to the Respondent. Kindly ensure that you provide the Secretariat with the correct
contact details, as Transnet will not accept responsibility for being unable to contact a bidder who
provided incorrect contact details.

6.2  After the closing date of the RFP, a Respondent may only communicate with the Secretariat of the
Transnet  Acquisition Council, at telephone number 011 308 3528/3522, email
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TAC.SECRETARIAT@transnet.net or facsimile number 011 308 3967 on any matter relating to its RFP
Proposal.

Respondents found to be in collusion with one another will be automatically disqualified and restricted from
doing business with Transnet in the future.

7 INSTRUCTIONS FOR COMPLETING THE RFP

7.1 5ign one set of original documents [sign, stamp and date the bottom of each page]. This set will
serve as the legal and binding copy. Triplicate copies of the documents are required. These 3 sets
must be exact copies of the original signed Proposal.

7.2 All sets of documents are to be submitted to the address specified in paragraph 4 above.

7.3 A CD copy of the RFP Proposal must be submitted. Please provide files in MS Word / Excel format,
not PDF versions, noting that the signed original set wili be legally binding,

7.4 tnable documents tabled in the {_Form / st mned wi ir
Proposal,

8 COMPLIANCE
The successful Respondent [hereinafter referred to as the Service Provider] shall be in full and complete
compliance with any and all applicable laws and regulations.

9 ADDITIONAL NOTES

9.1  Changes by the Respondent to its submission will not be considered after the closing date.

9.2  The person or persons signing the Proposal must be legally autherised by the Respondent to do so
[Refer Section 6 - Signing Power, Resolution of the Board of Directors]. A list of those person(s)
authorised to negotiate on behalf of the Respondent [if not the authorised signatories] must also be
submitted along with the Proposal together with their contact details.

9.3  Bidders who fail to submit a duly completed and signed RFP Declaration Form /Section 107 will nat be
considered.

9.4  Transnet will not do business with companies involved in B-BBEE fronting practices.

9.5  Transnet may wish to visit the Respondent’s place of business during this RFP process.

9.6  Transnet reserves the right to undertake post-tender negotiations [PTN] with selected Respondents
or any number of short-listed Respondents, such PTN to include, at Transnet’s option, any evaluation
criteria listed in this RFP document.

9.7  Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to be
offers. Any exceptions to this statement must be clearly and specificaliy indicated.

9.8  The Standard Terms and Conditions of Contract for Provision of Services (Appendix II} might be
replaced by a Draft Master Services Agreement (MSA) which will be forwarded to all bidders before
the closing date of this Request for Proposal {RFP).
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FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED REQUIREMENTS
MAY RESULT IN A PROPOSAL BEING REJECTED

DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its

issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnet reserves the

right to:

10.1 modify the RFP's Services and request Respondents to re-bid on any such changes;

10.2  reject any Proposal which does not conform to instructions and specifications which are detailed
herein;

10.3 disqualify Proposals submitted after the stated submission deadline {Closing Date];

10.4 not necessarily accept the lowest priced Proposal or an alternative bid;

10.5 reject all Proposals, if it so decides;

10.6 withdraw the RFP on good cause shown;

10.7 award a contract in connection with this Proposal at any time after the RFP’s closing date;

10.8 award a contract for only a portion of the proposed Services which are reflected in the scope of this
RFP;

10.9 split the award of the contract between more than one Service Provider; or

10.10 make no award of a contract.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has been

convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches

of the Competition Act 89 of 1998. Respondents are required to indicate in Section 11 /Breach of Law]
whether or not they have been found guilty of a serious breach of law during the past 5 [five] years.

Transnet reserves the right to award the business to the highest scoring bidder/s unless objective criteria

justify the award to another bidder.

Kindly note that Transnet will not reimburse any Respondent for any preparatory costs or other work
performed in connection with its Proposal, whether or not the Respondent is awarded a contract,

LEGAL REVIEW

A-Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of its
proposed contractual terms and conditions by Transnet's Legal Counsel, prior to consideration for an award

of business.

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to

TIP-OFFS ANONYMOUS : 0800 003 056
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RFP FOR THE PROVISION OF NETWORK SERVICES FOR A PERIOD OF THREE (3) YEARS WITH AN
OPTION TO EXTEND FOR TWO {2) YEARS

Section 2 : BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1 BACKGROUND
Transnet SOC Ltd currently procures Network and Telecommunications services from Neotel (Pty) Ltd for a
period of five (5) years as a result of a sale agreement for Transtel as a going concern. Transnet is pleased
to issue this RFP to Service Providers who wish to provide full solution proposals and pricing for the provision
of Network Outsource Services to Transnet.

The successful Service Provider for the solution sought in this RFP process will be awarded a three-year
outsourcing contract with Transnet with an option to renew for a period of two years at the discretion of
Transnet.

The outsource process was developed in recognition of the business critical nature of the services currently
being delivered to Transnet, and that alignment with a single primary Service Provider would best support
the achievement Transnet’s current and future Network Infrastructure service requirements. Additionally, it is
believed that alignment with a well-established Service Provider that has a history of demanstrated results in
service delivery excellence, innovation, competitiveness and financial value delivered, will best serve all
stakeholders. The principal Service Provider however may partner with other Service Providers in order to
deliver on Transnet’s requirements as set out in this RFP. Transnet will nevertheless reserve the right to
award each service tower to more than one Service Provider.

2 EXECUTIVE OVERVIEW

The current network services outsourcing agreement with the current incumbent Service Provider is nearing
the end of it's term. Transnet is required to engage the market through an open RFP process -to contract
with a Service Provider to provide the service as detailed in this RFP.

Our objective is to source all services through a Preferred Service Provider capable of servicing all Transnet
Operating Divisions in locations around the country. Should this Service Provider not be able to provide the
full complement of the services they will need to partner with other Service Providers to fill these service
gaps. This partnering can be via creating a consortium or a joint venture. The nominated senior Service
Provider within the Joint Venture or Consortium will be the Prime Contractor with whom Transnet will
contract for the full complement of services. The Prime Contractor will take full responsibility for the delivery

of the services and relationship with Transnet.

The bidders are required to provide a transition plan for taking over of all services from the current service
provider to the new service provider as part of the tender technical returnable documents.

The selected Service Provider(s) will share in the mission and business objectives of Transnet. These mutual
goals wilt be met by meeting contractual requirements and new challenges in an environment of teamwork,
joint participation, flexibility, innovation and open communications. In this spirit of partnership, Transnet
and its Service Provider(s) will study the current ways they do business to enhance current practices and
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support processes and systems. Such a partnership will allow Transnet to reach higher levels of quality,
service and profitability,

Specifically, Transnet seeks to benefit from this partnership in the following ways:

2.1  Transnet must receive reduced cost of acquisition and improved service benefits resulting from the
Service Provider's economies of scale and streamlined service processes.

2.2 Transnet must achieve appropriate availability that meets user needs while reducing costs for both
Transnet and the chosen Service Provider(s).

2.3 Developing a relationship with a world-class Service Provider capable of driving innovation and
continuous improvement across the scope of services delivered;

2.4  Transnet must receive proactive improvements from the Service Provider with respect to provision of

Services and related processes.

2.5 Improving the overall level of service delivery satisfaction;

2.6  Transnet's overall competitive advantage must be strengthened by the chosen Service Provider's
leading edge technology and service delivery systems.

2.7  Transnet must reduce costs by streamlining its acguisition of Services, including managed service

processes on a Group basis.

3 RFP OBJECTIVES

The overall objective of this RFP is to provide the Transnet ICT team with an understanding of the Service
Provider’s cverall capabilities and competitiveness as a Service Provider.

3.1 THE KEY OBJECTIVES OF THE RFP PROCESS ARE TO:

s Set out the terms for participation in the RFP process and give guidance to the Service Providers on
the preparation of their responses to the RFP and more specifically, the technical, commercial, legal
and SD and B-BBEE requirements;

« Communicate Service Delivery requirements about Transnet Network Infrastructure environments to
allow Service Providers to provide a comprehensive solution proposal and pricing with a minimum of
contingencies;

¢ Identify and short-list Service Providers best capable of meeting the business goals and objectives of
providing Network and Related cutsource services to Transnet;

¢ Request details of outsource proposal solutions including, but not fimited to:
O The Qutsource Services being proposed;
The delivery and management of the Services;
The transition of Services plan;
The commercial framework that will serve as the foundation of the relationship;

O 0O0OO0O

Creative solutions for improving the value and quality of Qutsourced Services;
0O Embedding a continuous improvement culture into the Service Delivery;
+ Qutline access requirements and due diligence process.

»  Provide information to potential Service Praviders on Transnet Network Infrastructure environments in
relation to their future Network services contract.

¢ Elicit Service Delivery Pricing.

» Evaluate these responses.
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4 SCOPE OF REQUIREMENTS

4.1 The Following Network Services are required;

Network Service ' File Name
Appendix iii Service Towers Index Appendix iii Transnet Service Towers
Index.doc