IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

In the matter between: g

Case no /20

8061’75'76/4

MINISTER OF FINANCE ; Applicant
and k b“"(’:..:_f: JAUTENG AT BELING, b RETORIA
=

OAKBAY INVESTMENTS (PTY) LTD First Respondent
OAKBAY RESOURCES AND ENERGY LTD Second Respondent
SHIVA URANIUM (PTY) LTD Third Respondent
TEGETA EXPLORATION AND RESOURCES (PTY) Fourth Respondent
LTD

JIC MINING SERVICES (PTY) LTD Fifth Respondent
BLACKEDGE EXPLORATION (PTY) LTD Sixth Respondent
TNA MEDIA (PTY) LTD Seventh Respondent
THE NEW AGE Eighth Respondent
AFRICA NEWS NETWORK (PTY) LTD Ninth Respondent
VR LASER SERVICES (PTY)LTD Tenth Respondent

ISLANDSITE INVESTMENTS ONE HUNDRED AND
EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PT Y) LTD

JET AIRWAYS (INDIA) LTD (INCORPORATED IN

INDIA)

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent




SAHARA COMPUTERS FTY) LTD

ABSA BANK LTD

FIRST NATIONAL BANK LTD

STANDARD BANK OF SOUTH AFRICA LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL INTELLIGENCE
CENTRE

Fourteenth Respondent
Fifteenth Respondent
Sixteenth Respondent

Seventeenth Respondent

FEighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty-First Respondent

NOTICE OF MOTION

TAKE NOTICE that on a date to be determined by the Registrar of the above Honourable

Court, the applicant intends to apply for an order in the following terms:

L. Declaring that the applicant is not by law empowered or obliged to intervene in the

relationship between the first to fourteenth respondents, and the fifteenth to eighteenth

respondents, as regards the closing of the banking accounts held by the former with the

latter.

2. For further or alternative relief,

3. For costs of suit as against any respondent(s) entering opposition to this application,

jointly and severally, the one paying the other to be shsolved.

TAKE NOTICE FURTHER that the affidavit of PRAVIN JAMNADAS GORDHAN and its

annexures will be used in support of this application.




TAKE FURTHER NOTICE that if you intend opposing this application you are required;
(@)  to notify the applicant’s attorneys, in writing, no later than five days after delivery

hereof; and

(b)  within fifteen days thereafter to deliver any answering affidavit,

TAKENOTICE FURTHER that you are required to appoint in the notification referred to in (a)
above an address referred to in Rule 6(5)(b) of the Uniform Rules of Court at which you will

aceept notice and service of all documents in these proceedings (preferably an email address).

TAKE FURTHER NOTICE that if no such notice of intention to oppose is given, the
application will be set down for hearing on a date and at a time {0 be arranged with the Registrar
of the above Honourable Court, not being less than ten days after service of this notice of

motion,

SIGNED AT PRETORIA ON f 3 OCTOBER 2016

STATE ATTORNEY

Attorney for the applicant
SALU Building

255 Francis Baard Street
Pretoria

Tel: 012 309 1575

Fax: 012 309 1649

Email: TNhlanzi@justice.gov.za
Ref: Ms T Nhianzi




TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

THE REGISTRAR
High Court, Pretoria

OAKBAY INVESTMENTS (PTY) LTD
First Respondent

Grayston Ridge Office Park, Block A
Lower Ground Floor,

144 Katherine street, Sandown

Sandton

Telephone: +27(0)11 430 7640

FAX: +1 0123-4567-8900

E-mail: info@oakbay.co.za

OAKBAY RESOURCES AND ENERGY LTD
Second Respondent

89 Gazelle Avenue

Corporate Park South

Midrand

SHIVA URANIUM PTY) LTD
Third Respondent

1A BERG STREET
Hartebeesfontein

North West. 2600

Tel: 0184679000

Fax: 018 467 9040

TEGETA EXPLORATION AND RESOURCES (PTY) LTD
Fourth Respondent

Grayston Ridge Office Park, Block A

Lower Ground Floor,

144 K atherine Street, Sandown

Sandton

Tel: 011 542 1000

Fax: 011 262 3868

JIC MINING SERVICES PIY)LTD
Fifth Respondent

JIC House

16" Road

MIDRAND




AND TO:

AND TO:

AND TO:

AND TO;

AND TO:

BLACKEDGE EXPLORATION (PTY) LTD
Sixth Respondent

89 Gazelle Avenue

Corporate Park South

MIDRAND

TNA MEDIA (PTY) LTD
Seventh Respondent

52 Lechwe Street
Corporate Park South

Old Pretoria Main Road
MIDRAND

1685

TEL: 011 542 1222

FAX: 086 733 7000

THE NEW AGE
Eighth Respondent

52 Lechwe Street
Corporate Park South
Old Pretoria Main Road
MIDRAND

1685

TEL: 011 542 1222
FAX: 086 733 7000

AFRICA NEWS NETWORK (PTY) LTD

Ninth Respondent

Fourth Floor, Sandown Mews
88 Stella Street, Sandton,
Johannesburg

TEL: 011 542 1222

FAX: 086 733 7000

VR LASER SERVICES PTY)LTD
Tenth Respondent

Grayston Ridge Office Park, Block A
Lower Ground Floor,

144 Katherine Street, Sandown
Sandton




AND TO:  ISLANDSITE INVESTMENTS ONE HUNDRED AND EIGHTY (PTY)
LTD
Eleventh Respondent
89 Gazelle Avenue
Corporate Park South
Old Johannesburg Road
Midrand
1685

ANDTO: CONFIDENT CONCEPT (PTY) LTD
Twelfth Respondent
89 Gazelle Avenue
Corporate Park South
Old Johannesburg Road
Midrand
1685

AND TO:  JET AIRWAYS (INDIA) LIMITED (INCORPORATED IN INDIA)
Thirteenth Respondent
5™ Floor, Bedford Centre Office Tower
Smith Road
Bedford Gardens
2008
Johannesburg

ANDTO: SAHARA COMPUTERS (PTY) LTD
89 Gazelle Avenue
Corporate Park South
Old Johannesburg Road
Midrand
1685

ANDTO:  ABSA BANK LTD
Fifteenth Respondent
72 Floor
Barclays Towers West
15 Troy Street
Johannesburg

ANDTO:  FIRST NATIONAL BANK LTD
Sixteenth Respondent
6" Floor, 1 First Place
FNB Bank City
Siramonds Street
Johannesburg




ANDTQ:  STANDARD BANK OF SOUTH AFRICA
Seventeenth Respondent
9% Floor
Standard Bank Centre
5 Simmonds Street
Johannesburg

AND TO: NEDBANK LIMITED
Eighteenth Respondent
G Block
3" Floor Desk
135 Rivonia Rd
Sandown
Sandton

AND TO: THE GOVERNOR OF THE SOUTH AFRICAN RESERVE BANK
Nineteenth Respondent
370 Helen Joseph Street
Pretoria

ANDTO: THE REGISTRAR OF BANKS
Twentieth Respondent
370 Helen Joseph Street
Pretoria

AND TO: DIRECTOR OF THE FINANCIAL INTELLIGENCE
CENTRE
Twenty First Respondent
Woodhill Centre
St. Bernard Drive
Garsfontein
Pretoria




IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

REGISTRAR OF THE HIGH C@®URT OF

mw\[

In the matter between: Eu AFRICA GAUTENC IVISION, PRE

PRIVATE BAC/PRIVAATSAK X&7
FRETEMA 8801

| 6 -1- 1
MINISTER OF FINANCE

P M, BATISTA
¥ o i -

And

.OAKBAY INVESTMENTS (PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
- SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES (PTY)
LTD

JIC MINING SERVICES (PTY) LITD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD
VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE HUNDRED AND
EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

Case no 12016

Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent




JET AIRWAYS (INDIA) LTD
(INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD
ABSA BANK LLTD

FIRST NATIONAL BANK LTD

STANDARD BANK OF SOUTH AFRICA
LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL INTELLIGENCE

Thirteenth Respondent
Fourteenth Respondent
Fifteenth Respondent
Sixteenth Respondent

Seventeenth
Respondent

Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty-First

CENTRE Respondent
FOUNDING AFFIDAVIT
I, the undersigned,
PRAVIN JAMNADAS GORDHAN
solemnly affirm that:
1. I am the Minister of Finance, and in that capacity also head of the National

Treasury of South Africa, and the applicant in this matter. | was appointed to

this position in December 2015 (having previously served in the same

capacity for over five years from 2009 to 201 4).

==

The contents of this affidavit are, save where the context indicates

q
i
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otherwise, within my personal knowledge or derived from records and
information under my control. They are true and correct. Where | make

legal submissions this is based on advice by my legal representatives,

This is an application for declaratory relief arising from a dispute refating to
powers of intervention by Government in relation to the closing of private
clients’ accounts by registered banks. This dispute has arisen in
circumstances which have considerable importance for the operation of the
banking sector of the South African economy, and its regulation by
Government.  The related controversy has received both national and
international attention, and it is clearly in the public interest, the interest of
the affected clients and relevant banks, and employees of both that it be

authoritatively resolved.

The first to fourteenth respondents are registered companies in the Oakbay
group of companies (collectively, “Oakbay”). Their names, registered offices
and principal places of business within the jurisdiction of this Court are
refiected in the nofice of motion, To avoid prolixity these details are not

repeated here.

The fifteenth to the eighteenth respondents are registered South African
banks (collectively, “the banks”. Their names, registered offices and

principal places of business are likewise reflected in the notice of motion.

The nineteenth respondent, the Governor of the South African Reserve Bank
("‘Reserve Bank®), is cited by virtue of any interest he may have in this
application. The twentisth respondent, the Registrar of Banks, is cited by

virtue of any interest he may have in this application, in particular pursuant to

(=
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the provisions of sections 4 and 7 of the Banks Act 94 of 1990. The twenty
first respondent, the Director of the Financial intelligence Centre, is similarly
cited pursuant to any interest he may have in the application pursuant to the

Financial Intefligence Centre Act 21 of 2001 (FICA).

In April 2016 it was publicly announced on behalf of Oakbay, controlled at
the time by the Gupta family, that their banking accounts had been closed by
the banks. Oakbay also announced that its auditors, KPMG, and its sponsor
on the Johannesburg Stock Exchange, Sasfin, have similarly terminated

their relationships with Qakbay,

According fo a series of public statements by Oakbay, its executives
thereafter engaged in urgent approaches to their bankers with a view to
clarifying the basis on which they each took the individual decision to close
Oakbay's accounts. At the same time Oakbay made public statements
contending that the banks had acted irregularly, and indeed improperly, in

closing the accounts,

Oakbay also proceeded fo direct representations and demands to me as the
Minister of Finance. in short, Oakbay demanded that on behalf of
Government | intervene with the banks to achieve a reversal of their
decisions. In a first letter to me dated 8 April 2016, Oakbay contended that
“the unexplained decision of a number of banks, and of our auditors, to

cease working with us”, was

“the result of an anti-competitive and politically-motivated campaign designed
to marginalise our businesses. We have received no justification whatsoever

to explain why ABSA, FNB. Sasfin, Standard Bank and now Nedbank have

=4




10.

11.

12.

13.

decided to close our business accounts. ... Asthe CEQ | now hope to draw
a fine under the corporate bullying and anti-competitive practices we have

faced from the banks.”

[ attach a copy, marked “A”. Naturally these serious allegations were a
source of concern, particularly in view of the number of jobs (7 500) stated

by Oakbay to be at risk.

A further fetter followed on 17 April 2016 (aftached, marked “B". It offered
“our deepest apology and regret” if the first letter had come across other
than an appeal for assistance to save jobs. It asked to be advised “about
any possible assistance you are able to offer us in these trying times™. The
letier was closely foliowed by two open letters, one to the CEOs of the banks

and one in similar terms to me, on behalf of two “employee fepresentatives”.

In my capacity as Minister of Finance, I was concerned to explore any
respect in which | could properly, in terms of law, address the situation
arising from Oakbay’s serious allegations concerming the banks, and the job
losses it predicted as imminent. To that end a meeting was arranged on 24
May 2016 with Oakbay representatives, senior Treasury officials and myseiff.
Prior to the meeting, | had taken steps to obtain independent legal advice by
senior counse! in important respects relevant to the apparent issues. This
advice was provided in an opinion by senior and junior counsel dated 25

April 2016. | attach a copy, marked “C".

For brevity | do not repeat at length the contents of that legal advice. 1 ask
that annexure C be regarded as incorporated herein, In short, counsel

advised that the Nationai Executive {comprising Cabinet and such individual

=
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14.

6

Ministers as may be appointed by the President) are governed by the
Constitution and national legislation,  They are accordingly entirely
‘creatures of statute” with only such powers as the law itself confers on
them.  Nothing in law, the opinion advised, authorised governmental
intervention with the banker-client relationship arising by contract, The
opinion also emphasised the obligations imposed by the Basel Committee
on Banking Supervision at the Bank of International Settlements on South
African banks. The Committee had imposed an international duty regarding
know-your-customer (KYC) standards. | was further advised that required
KYC policies and practices “not only contribute to a bank’s overall safety and
soundness’, but also “protect the integrity of the banking system by reducing
the likelihood of banks becoming vehicles for money-laundering, terrorist
financing and other unlawfuyl activities.” (These aspects are addressed more
fully in paras 17-19 of the opinion.) These principles, | was further advised,
are given effect to in domestic law by the FICA. In addition, the Banks Act
imposes reporting duties, requires the Registrar of Banks under certain
circumstances fo disclose information reported to him to third parties, and
contemplates that any concerns regarding the banking sector be
communicated by the Registrar to infer alfos the Minister of Finance {paras

18-21 of the opinion).

South African banks not complying with their Base! or domestic duties are
furthermore subject to fines by foreign and domestic authorities, and to steps

being taken against them outside and inside South Africa.

13
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16.

7

On 24 May 2018, following my meeting with Oakbay's CEO, Mr Nazeem
Howa, | wrote to him. ! attach a copy of the letter, marked “D". | again ask
that it and its attached aide memoire be regarded as incorporated herein.
My officials and | sought to provide assistance by attaching an information
document explaining in outline the regulatory framework governing the
banking and financial sectors. | also drew attention to sources of further
information, both nationatly and internationally. The letter reiterated the legal
impediments to any registered bank discussing client-related matters with
me or any third party. | stressed that “the Minister of Finance cannot act in
any way that undermines thé regulatory authorities”. | encouraged Oakbay
to achieve a determination of its contentions by approaching a court, Finally
| requested Oakbay to desist from its attacks on the integrity of National

Treasury, in the public interest.

Also on 24 May 2016 | received a letter from Oakbay, attached marked "E”.
Qakbay here significantly places on record that on its own legal advice, any
legal approach by it chalienging the closure of the accounts or the basis on
which this had been effected ‘may indeed be still-borne”. it is further
apparent that Oakbay recognised that “as case law suggests, [any legai
approach] will fail in a court of law". The ietter however both asserts a
continued intention by Oakbay to “appeal to you for assistance”, and a
suiggestion that the banks had closed the accounts without “any indication of

any wrongdoing on our side ... we have done nothing wrong”.

14
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18.

19.

In view of Oakbay’s persistence in its stance, | sought further advice from
senior and junior counsel, | attach a copy of their additional opinion, dated

29 May 2016 as annexure “F*.

On 28 June 20186, | recelved a further Oakbay letter, this time from the CEQ
of Sahara, the fourteenth respondent, again apologising for public
statements made in the media but also again pressing me “to serve the

national purpose”. | attach a copy marked “G”,

The continued assertions by Oakbay that, as Minister of Finance, | should
intervene in, or exert pressure upon, the banks regarding their closure of the
Oakbay accounts is harmful to the banking and financial sectors, to the
regulatory scheme created by law, and the autonomy of both the
governmental regulators and the registered banks themselves. It is well-
known that the international financial environment has been extremely
difficult since 2008. The proper conduct of the financial regulatory scheme is
clearly in the public interest. So too are the Jobs of the affected individuals
{(which Oakbay has variously estimated at 6 000, 7 500 or 15 000), for which
I as Minister of Finance would always have a considerable concern, as well
as the serious allegations detailed above contending that the banks have
acted irregularly and indeed quite improperly in terminating the accounts. As
| have indicated, my encouragement to Oakbay that its contentions be
established in a court of law have been resisted. Oakbay indeed placed it on
record that its own “detailed” legal advice from several souirces was that it
had no basis to chailenge the banks’ decisions. (inconsistently with this, as

wili become apparent, Oakbay has more recently suggested that it may well

15
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21.

22,

23.

yet seek to turn to the courts, evidently at a time of its choosing), This
notwithstanding, as will be apparent from the aforegoing, Oakbay has
persisted In its allegations, and the dispute regarding my capacity in

particular to intervene with the banks has continued.

Given Oakbay’s failure to approach the courts, or any commitment to do 80,
on 28 July 2016 | wrote both to the Registrar of Banks (the twentieth
respondent) and to the director of EIC {the twenty first respondent). | attach
copies of these letters marked “H” and “I". 1 should note that | had previously
received a letter from the nineteenth respondent, dated 26 April 20186, in
which the Governor of the Reserve Bank raised his independent concerns
regarding the deleterious effect on the banking sector of the contentions

made by Oakbay. | attach a copy marked “J”.
To my letters “H” and “I° | received the response ! annex marked “K”.

it is evident that, notwithstanding the assertion by Oakbay on 24 May 2016
that it holds the "view that we have done nothing wrong” and that "no bank
has given us any indication of any wrongdoing on our side”, each of the
banks has considered itself under a legal duty pursuant to the international
and domestic statutory instruments applying to it to report over a significant
period matters regarding the conduct of Oakbay accounts such as to fall

within the purview of these instruments.

That Oakbay itself is aware of this is apparent from the following pubiic
statement made by Mr Howa in an interview with Carfe Blanche {an

investigative television production) screened by M-Net on 19 June 2016. Mr

(S
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24,

25.
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Howa divuiged that one of the banks closing accounts had given the

following reasons, when requested by Oakbay to do so:

“Without waiving our rights not to furnish reasons for our decision [and]
without inviting any debate about the correctness of our decisions, | point out
that the law, inclusive of South Africa’s Companies Act, Regulation 43 [sie],
Prevention of Organised Crime Act, Prevention and Combating of Corrupt
Activities Act and the Financial Intelligence Centre Act, as well as the USA's
Foreign Corrupt Practices Act and UK's Bribery Act, prevent us from having
dealings with any person or entity who a reasonably diligent (and vigilant)
person would suspect that such dealings could directly or indirectly make us a

party to or accessory to contraventions of that law.”

Should Oakbay challenge the proposition that any or all of the banks was
indeed bound by law to reporl under FICA in such terms, it is open to
Oakbay in terms of section 29(4)(c) or (d) of FICA to require the banks to
disclose to this Court the full contents each of the reports in question. if the
banks have acted lawfully and within the parameters of their statutory duty
these shouid evidence the bases on which each reporting bank has
concluded that the dealings in question could directly or indirectly make that
bank a party to or accessory to contraventions of Jaw, Conversely, the full
reports, if disclosed pursuant to FICA, would confirm whether there is any
substance to the serious contentions advanced by Oakbay that the banks

have acted improperly in closing the accounts.

Similarly, | am advised, it is open to the banks in answering this application

to disclose such reports in terms of the same provisions.

17
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On 25 July 2016 my office received a further letter from Mr Howa, a copy of
which | attach marked “L", | responded on 10 August 2016 in the terms
apparent from annexure “M”, stressing the need for a satisfactory answer
from Mr Howa in writing by Friday 12 August 2016. To this Mr Howa replied
on 17 August 2016 (a copy of which | attach marked “N"), simply to the effect
that he was “currently out of the country”, and that he would not meet this
timeframe. | received no further communication, until an email dated 9
September 2016, a copy of which | attach marked “O”. In this Mr Howa
expressed the view that it would be “preferable” again to meet, ostensibly to
consider a “full file of correspondence” (which, despite my previous request,
he still had not produced). He stated that the meeting would add
‘considerable flavour” to the correspondence. | gave careful consideration
(taking into account legal advice) to the appropriateness of another meeting,
for the purpose intended by Mr Howa. There has been no such further
meeting. Qakbay still has fajled to produce the documentation to which Mr
Howa has referred, and still has not provided the satisfactory answer

(referred to above).

Previously, on 4 August 2018, | had received a lefter with an attached
certificate from the Director of the FIC. | attach a copy, marked “P1” and
“P2". This reflects the increasingly serious state of affairs which has arisen,
This is filustrated by the number and scale of reported transactions linked to
Oakbay. Just one example is the reporting of an amount of R1,3 billion as a
suspicious transaction, in terms of the. FICA, relating to Optimum Mine
Rehabilitation Trust. indeed, as appears from the further attached letter of

27 June 2016 (annexed, marked “Q’) from attorneys acting for the business

=B
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29.
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rescue practitioners of Optimum, “with the written approval of the
Department of Mineral Resources” R1,3 billion was intended to be
transferred from the account closed by Standard Bank to the Bank of
Baroda. For this the further approval of the Reserve Bank was sought. |am
not aware as to whether the transfer to the Bank of Baroda was effected
from the closed Optimum account held by Standard Bank. This is a matter

that may be clarified by the Reserve Bank and Standard Bank.

it is imporiant that payment of funds to a mining rehabilitation trust in principle
qualifies for a tax deduction in the hands of a taxpayer. In turn the mining
rehabilitation trust is exempt from tax. If those funds from the trust were to
spent on anything other than genuine mining rehabilitation, it will expose the
fiscus not only to the loss of tax revenue and also put the burden of mining

rehabilitation on the fiscus.

Given the circumstances | have described, the grant of the declaratory orders
sought is called for, in the public interest. The continued public assertions that
registered banks within the regulatory environment in South Africa acted for
no adequate reason, iregularly and indeed for improper reasons in closing
accounts are harmiul to the reputation for integrity of South Africa’s financial
and banking sectors. So foo is the continued uncertainty arising from
Qakbay’s simultaneous disinclination itself to seek a court's ruling. That
uncertainty is prejudicial, as stated, io financial stability and the standing of
the South African regulatory authorities, the operation of the banking and
financial sectors, the South African economy at large and the employees

whose interests Qakbay invokes.

19
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30. I accordingly ask for an order in terms of the notice of motion. | respectfully
submit that it would be both in the public interest and in the interests of
justice for this application to be heard and determined on as expeditious a
basis as is possible. In this regard, | understand that a request will be

directed to their Lordships the Judge President and the Deputy Judge

President. i /
A.

z=
PRAVIN JAMNADAS GORDHAN

| certify that this affidavit was signed before me at FEeTor A on this

.
the 12 day of October 2016 by the deponent who acknowledged that he knew and

understood the contents of this affidavit, and solemnly affirmed the truth of thereof,

S0UTH AFRICAN POLICE SERVICE COMMISSIONER OF OATHS
LITIGATION BA DRIRISTRATION
Name: ALD
T ELEANOR DELAINE GROENEW)
e COMMISSIONER OF OATHS
HEAD QFFITE Address: EXOFHC*O
' OLICE SERVICE LEGAL OFFICIAL
SIDITRIGASLELEEER gﬁﬁpsm BUILDING 255 PAUL KRUGER STREET

Capacity: PRETORIA
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Minister’s Office
Mixistry of Finance
120 Plein Street
Cape Town
Oakbay Investments
144 Katherine Street
Sandion 2031
8" April 2016

Dear Minjster Pravin Gordhan,

RE: 7,500 POTENTIAL JOB LOSSES AT OAKBAY INVESTMENTS & OUR
PORTFOLIO COMPANIES -

I wanted to take this oppartunity to provide you with advance warning that Qakbay

Investments and our portfolio companies ey soon be incuring significant Jjob losses.

Following the uriexplained decision of a number of banks, and of our auditors, ta
cease working with us, and of continued press coverage of unsubstantiated and false
allegations against the Gupta family, it has become virtually impogsible to continue to
do business in South Africa,

Between 2012 and 2015, 47,000 jobs have been Iost in South Africg’s mining sector,
In fact, since 2015, the top three mining companies in South Africa have made more
than 10,000 people redundant. In conirast, we have created 3,500 jabs in mining, Our
acquisition of Opfimum from Glencore also prevented a liquidation that would have
Seen more than 3,000 Sonth Afiican mining jobs lost,

All of these jobs are now at risk.

\ employees. We find it totally unacceptable that the tens of
e , .




Therefore the Gupta family have come to the conclusion that it is time to relinguish contral of
Dakbay investments angd have stepped down from all executive and non-executive positlons and any
invelvement in the day-to-day running of the business,

By doing so, they hope to end the political campaign against Oakbay.

As the CEO | now hope to draw a llne under the corporate bullying and anti-competitive practices we
have faced from the banks. The livelihoods of too many people are at risk should our bank accounts

remain closed,

I hope that you appreciate my candour and can see that we are doing everything we can ta save
thousands of South African jobs.

Ifyou have any questions, please do not hesitate to contact me.
Yours sincerely

Nezeemn Howa
CEQ, Oakbay Investments

22
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INVESTMENTS (PTY) LTD.

17" April 2016

The Hoa. Pravin Gorghan

Minister of Finance

Republic of South Afiica

Dear Minister

RE: Apology

Let me start with our deepest epology and tepret if our recent letier fo you came

801088 in any way other than gz heartfelt appeal for assistance 1o save the 7500 Jjobs
within our group following the decision by financial institutions to cut ties with us.

I watched your interview with Richard Quest on CNN last week Thursday and
thought [ should offer my sincere apologies w you as it was never our intention to

people, if we inciude families of our employees,

With your long history as a leader within our democratic struggle, I know you hold
the livelihoods of our people very dear to your heart and would hope you would

Given your strong selationship with the captains of industry, I would implore you to
help us to save the jobs wiﬁch,inaddiﬁontothepetsonalbencﬁtwtheaﬁ‘ccwd
individuals, we believe is in the best interest of our economy and more broadly our
country’s overal] development.

1 look forward to hearing from you about any possible assistance you are able 10 offer
us in thege trying times.

Yours sincerely

m

Chief Bxecutive; Oakbay Investments
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STRICTLY CONF IDENTIAL AND LEGALLY PRIVILEGED

Exparte:  MINISTER OF FINANCE

In re: INTER-MINISTERIAL COMMITTEE IN RESPECT OF
ALLEGATIONS LEVELLED AGAINST FINANCIAL
INSTITUTIONS

OPINION

J.J. GAUNILETT SC
F.B. PELSER i

Chambery
Cape Town

25 April 2016




2
Introduction
1. Our consultant is the Minister of Fingnee (“the Minister™).
2. We have been asked to provide urgent advice on the power of members of the National

Executive, in particular the Minister, to intervene in banker-client relationships. This

Is the essential question for advice. Eight related and ancillary issues have been

identified in cur instructions for considerstion:

ey

0y

(i)

the contractual rights of bapks to chogse their customers, particularly in the Light
of requirements relating to international anti-money-laundering, combatting the
financing of terrorism (AML-CFT), and politically-exposed persons (PEPs);
Government’s potential €xposure of South African banks to figes by the UK and
USA anthorities, where they are perceived to be weak on FATF standards and in
the context of South African banks having previously been fiped by the UK’s
Financial Conduct Authority and Barclays PLC in its Jatest results noted that
ABSA had lodged suspicious transaction reports without much response from the
South African prosecuting suthorities; and the potential effect of a large fine
against a South African hank by the US or UK authorities to undermine South
Africa’s financia] stability objective, sparking a 2008-type economic crisis in
South Africa;

whether banks can diselose information to the Minister regarding individuaf
clients ix terms of the Protection of Personal Information Act; and whether banks

cant provide such information io anyone else, like the SARB or the Bank
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(iv)

)
(vi)

(vii)

(vii)

Supervision Department, the Fipancial Services Board, the Financial Intelligence
Centre, or SARS;

whether any provision in the Banks Act provides for intervention by the Minister
in a specific banker-client relationship;

‘whether the Oakbay-case fits within the remit of the Banking Ombudsman;
whet a reasonable period is for banks to give to clients when terrminating banker-
client refationships;

how de-risking by banks may undermine Governments’ (unlegistated) financial-
inclusion objective (which strives to ensure that all people have access to banking
services); and

how a meeting with the banks by the Minister (and Government) may undermine
Government’s legislation (sspecially the finaneia] sector framewark legislation);
whether this will set a precedent for anyone else experiencing a problem with
any bank; and, more importantly, whether such meeting may undermine the
statement made by the Deputy Minister of Finance on the offer made to him by
significant owners of Oakbay, and whether thig charge should not be investigated
first.

As appears from the above issues, the request for advice arises in the context of a recent

delegation by Cabinet of three members (the Minister of Labour, the Minister of

Miners] Resources, and the Minister of Finance) to ‘ngage a number of major South

African commercial banks. The stated intention, as reported in the medig, is to “open

constructive talks to find lasting a solution” after the closure of bank accotnts held by
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Oakbay Investments, an entity owned by the Gupta family.

We have been briefed with correspondence between the Minister of Mineral Resources
and the Minister of Finance; a circular by the Ombudsman for Banking Services on the
closure of bank accounts; and a 2011 National Treasury Policy document titied *A
safer financial sector to serve South Africa better”. To the extent necessary we refer to

some of these documents in the analysis below.

For the reasons set out in the analysis which follows we advise that there is no legal
basis on which Government may interfere in the banker-client relationship; the banks
are required to honour their confidentiality obligations to its current and former
customers, and are therefore likely to respond, correctly, that they are precluded by law
from answering questions the Ministers may pose; the mooted meeting is likely to
cause unintended consequences and adverse perceptions regarding Government’s
adherence to the relevant principles governing banker-client relationships,

international norms and best praciice.

Analysis

The issues for advice turn on fhe correct legal framework governing banker-client
relationships, and the powers of the Executive. We accordingly deal briefly with each

in turn before addressing the epecific questions for advice,

Banker-client refationships
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7. It is well-cstablished, as our Instructions indeed recognise, that the banker-client
relationship is govemned by the private law of contract.! Whether the contractual nature
of the relationship is unique (sui generis), or one of mandatum (mandate) — or some
other specific contract ~ is immateria] for present purposes.? It suffices that the banker-
client relationship is governed by the law of contract. This does not, however, mean
that public law and statutory enactments do not impact on the contractual relationship,
They of course do.® But it does meaq that unless authorised fo interfere with the
contractual relationship, third parties who intentionally intervene in the banker-client

relationship perpetrates a private law wrong (a delict), which is actionable !

8, It is an implied term in the confract between & bank and its customer that the bank is
under a duty not to disclose inforiation concerning the customer's affairs.® This duty

is not absolute, howsver, A banker may disclose information about the affairs of &

} Moorcroft Banking Law and Fractice (LexisNexds, Durban 2015) iss 11 at 151,

* As regands the different COnstruets, see e.g. Joubert et af (ads) The Law of South Afvica 3% of {LexisNexis,
Durban 2003) vol 2 part 1 at pata 403; Mooreroft Banking Law and Practice (LexisNexis, Durban 2015) fgp 11
at 15-24"

*See .. Pinto v FIVB 2013 (1) NR 175 (HC) at para 3, in which the Namibian High Court held that the relevant
provisions of the Namibian Financial Intelligence Act and Prevention of Organised Crime Act “are fo be ragarded
83 terms imposed by law on the traditional banker-chent relationship and that contraetual bond that exists between
them,”

* This applies alsa afier the erination of the contractual relationship, should the Interferencs emoust i increasing
{orimposing) a contractual obligation which wonld otherwise have expired {cfNeethling of af Law of Defiot 6% od
(LexisNexis, Durban 20] 0} at 305},

* FirstRand Bank Lrd v Chaucer Publications (Pry) Led 2008 (2) 8A 592 (C) at para 20; G& George Convultants
and Investments (Pty) Ltd v Datasys Led 1988 (1) SA 726 (W) at 735D, not affected n this respect by Densam (Piy)
Lidv Cywilnat (Pry) Lid 1991 (1) SA 100 (A),
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client under four circumstances, 6 First, where the bank acts unger legal compulsion.
Second, where the bank is under a public duty to make the disclosare. Third, where
the interests of the bank require disclosure, Fourth, where the disclosure is made by
the express or implied consent of the client. When a legal compulsion or public duty

arises is addressed below in dealing with the thirg ancillary issue,

9. The confractual relationship may be terminated either by mutual agreement {(between
the parties to the contract), or by one party only (acting unilaterally),’ Nonetheless,
contracts generally provide expressly fora unilateral right to cancel, ¢ Accordingly the
reference to “certain allegedly unilateral actions™ is . 1o the extent that it implies that
the anilateral namyre of the “actions™® is & cause for CONCEM Or recourse —
misconceived. The correct legal position, on the recent authority of the Supreme Court
of Appeal (affirmed by the Constitutionat Court’s dismissal of an aftempt to appeal ihe

ruling) is explicitly that a bank may indeed unilaterally close a client’s account, 't

—_——
¢ Jovbert et of (ede} The Law of Sonzh Afpieq ¥ o (LexisMNexis, Durban 2003) voi 2 part | at Para 345, See, too,
clause 6.1 the Code of Bankiag Practice, which adds two more instanges {an account being in default; and a cheque
having been referred to drawer),
7 Joubert er g (eds) TRe Law of South Afvica 2™ gq (LexisNexis, Durbap 2003) vol 2 part | at para 403,

; . 29

0 Thix i evidently 2 reference to the clasure of Dakbay’s bank accounts,

i Bredenkamp v Standard Bank of 84 L1 2010 (4) SA 468 (SCA) a pats 64
“This feaves for consideration the question whether the Bank had {in terms of the refief presently sought)
good cause to cloge the accounts. The bank had g vontract, which is valid, that Bave jt the tight to cancel,
Mperceived that the listing created repuintional end business rigks. It assessed those risks at a senjor level,
It ceme to & conclusion, It exercised itg right of termination in a dopg JSide manner, It gave the appeliants
& reasonable the to take their business elsewhere, The termination did uot offend any identiffable
constitutional value engd was not otherwise contrary 1o any other public palicy consideration, The bank

did not publicise the closure of the reasons for its decision, It was the appellants who mads these facts

public by iatnching the Proceedings and requiring the Bagl to disclose the reagons »
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10 A bank must, however, give reasonable notice of its intention to terminate a client's
account,” But the right to terminate s not lost by failing to provide reasonsble prior
motice — the termination of the account is merely delayed in the event of premature
purported closure.” This is becayse “a party to an ongoing contractual relationship
terminable on notice should uiever be denied the right to cancel in terms of the coniract,
especially when it percejves that the future of the relationship will nof be in jts

interests. 4

i1 Terminating the banker-client relationship does not, however, terminate the bank’s

duty not to xeveal information of 5 previous client, 1

The powers of the Fxecutive

12, It iz by now well-established that the Powers and duties of the National Exgeutive are
governed by the Constitution and national legislation. Ministers, in short, are entirely
“creatures of statite™, as the legal principle is expressed, This meang they have no
inherent powers, only powers given to them by law. The principle of legality, which
is a crucial component of the rule of law (which itself, in turn, is o founding value of

the Constitution),'s provides that an organ of State hag o power other than that

" We tevert to this i addressing the sixth aneillary issue,
By Moorcroft Banking Liw and Practive (LexisNexis, Durbag 2015)iss 11 at 15-31.
M B

15 C]al'lse 6.1 the Code of Banking Practice; Joubert o al (eds) The Law of Souk AfFica 208 o3 {LexisNexis,

Duiban 2003} vol 2 part 1 at para 403 £ 19,
"¢ Section 1(c) of the Constitution,
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conferred by law.'? 1t requires that public power be oxercised in good faith, and that

powets not be misconstrued or used for purposes other than intended, 18

13, Although ancillary powers not expressly provided may be inferred, this may only be

done where this is necessary by implication in order to give efficacy to express powers.

£4, The purported exercise of powers by a member of the executive arm of government
which s not authorised by law is unlawfl, and may be resisted by a private entity —

even without first setting aside the purported exercise of public power, 1

Overarching guestion for advice: The power of Cabinet to intervene in hanker-client

r¢lationships

5. From the above the answer to the fundemental question is clear, It is that save to the
extent that this is authorised by law, no Cabinet member (or Cabinet collectively) has
any power to intervene in the banker.client relationship. As a matter of public law any
such intervention is unlawful and may be ignored by a private entity without seeking
legal recourse. As & matter of private law any such intervention constitutes s delict, 20

which may result in a claim for damages or other legal remedy (like an interdict).

7 Fedsure Life Assurance Lzd v Greater Johannesburg Transitionel Metropolitan Couneil 1999 (1) 8A 374 (CC)
at parg 56,
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Whether a legal basis for intervention by Cabinet members exists is considered in
addressing some of the additional issues identified in our instructions {particularly the

fourth), to which we now tum,

First additiona] issue: Contractial rghts of banks to choose their cusiomers

i7.

18.

Banks do not only have z contractnal entitlement, but also a legal obligation to choose
their customers carcfully, Ttisa continuing duty, and banks’ right to protect their own
reputation has been recognised as a valid basis for ferminating the banker-client

relationship, !

The Basel Committee on Banking Supervision at the Bank of International Settlements
considers that “the first and most important safeguard against money-laundering is the
Integrity of banks’ own managements and their vigilant determination to prevent their
institutions becoming associated with criminals or being used as a channe] for money
laundering”®2  The Committes recognises as an essential part of banks' risk
management practices the adoption of effective know-your-customer (KYC) standards.
Proper KYC policies and practices “not only confribute 10 a bank’s overall safety and
soundness™, but also “protect the integrity of the banking system by reducing the

likelihood of banks becoming vehicles for money-laundering, terrorist financing and

2 Bredenkainp v Standard Bank of 84 L1d 2010 (2) SA 468 (SCA) at pares 1719, holding that “reputation is not

secessarily based on fact, but often on pereeption,’
Z Prevention of criminal use of the banking system for the purpose of money-laundering (December 1988)

available at hitp:iAwww.bis.org/publ/bebse] 7 him,
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other unlawful activities »23

19. In practice banks give effect to their KY (' obligation by adopting client-acceptances
policies.®  These include inter alia minimum standards for establishing and
terminating banker-client relationships, These policies generally apply a risk-based
approach which focuses on clients with high risk profiles, as indicated by factors like
the identity and characteristics of the client; conntry of origin; the banking product
used; and the delivery channel for fhe business which is being conducted, Examples
of factors which increases reputational risk to a bank inclyde any business involvement
on the part of the client in arms trading; human rights abuses; environmental damage
or pollution; undemocratic political regimes.” An important high risk Tactor is political
oxposure.  So-called “politically exposed persons™ (PEPs)*" are per se high-risk

customers, 28

20. Under South African Jaw these principles are given effect to by the Financial

Intelligence Centre Act 38 of 2001 (FICA). It imposes & duty on an accountable

2 thid,

# Moorcroft Banking Law and Practice (LexisNexis, Durbag 20 15) iss 11 at 9],

 1d at 9-3,

* Ihid.

¥ PEPs are individuals who aze or wio have been entrusted with prominent public functions, such as heads of state;
senior politivians; senior sovernment, judicial or military officials; senfor exeeutives of public organisations; and
important political party officials (id & 9),

2 Moorcroft Banking Law and Praciice (LexisNexis, Durbag 201 S5}iss 11 gt 9-5,
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11

overrides 4 bank’s duty of confidentiality towards its cHent. But the duty is to report
to the Financial Intelligence Centre — not to Cabinet. Thus, the duty under FICA is for
banks to know their clients (which irmplics an entitlement to terminate a banker-client
relationship when repuiational risks arise), but banks have no right or duty to keep

Cabinet in the know of their clients’ (or their own) affairs,

To this the Banks Act adds further duties to guard against banks being misused for
purposes of market abuse.” The Banks Act imposes certain reporting duties on banks,
Again the duty is not to Teport to the National Executive, or any Cabinet member, The
Benks Act designates the Registrar of Banks as the only authority to whom information
must be furnished under the Act.® The Registrar may under certajn circumstances
disclose information reported to him to third parties.® The Banks Act contemplates
that should there be any concerns regarding the bauking secfor this be copmunicated

by the Registrar to inter alios the Minister. 32

# Section 60A. of the Banks Act.
3 Section 7 of the Ranks Act.
1 Bection 90 of the Banks Act Provides

“Notwithstanding the provisions of section 33 {1} of the South African Reserve Bank Act, 1989 (Act
No. 90 of 1989), the Registrar may furnish information acquired by him or her as confemplated in that
section —

(a) t0 any persan charped with the performance of a fitnetion under suy law, provided the Regisirar
is satisfied that possession of such information by that person is essential for the proper
performance of such function by that person; or

) to 2n zuthotity in a country other than the Republic for the purpose of enabling such suthority to
perform functions, cormesponding to these of the Registrar under this Act, in respect of a bank
carrying on business in such ofher country:

Provided that the Registrer is satisfied thet the recipient of the information go provided is willing and able

to kecp the information confidential withix the confines of the laws applicable to the recipient,”

2 Section 90(2) provides

“The Registrar must inform the Minister and the Governor of the South African Reserve Bank of eny
maiter that in the opinion of the Registrar may pose significant rigk (o the banking sector, the economy,
financial stebility or financial markets more generally.”
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It is therefore not consistent with the schente of the Banks Act or FICA to confer a

power on the Minister to extract confidentia] information from banks,

Second additional issue: Exposue of South Affican banks to fines by foreign authorities

23,

24,

Owr instructions identify serious concerns regarding compliance with Financial Action
Task Force (FAFT) criteria, and the consequences of non-compliznce. Within the
South Alfrican regulatory regime these are addressed by the Reserve Bank’s Directive
for Conduct within the Nationa] Payment System in respect of the Financial Action
Task Force Recommendations for Electronic Fund Transfers, and other measures
supporied by the Reserve Bank, What these measures essentially require is compliance

with KYC principles,® to which we have already referred,

It is aceordingly important that South Aftican commercial banks be perniitted to apply
national and international best practice in order to choose their clients, know their
clients, classify the risk to which their clients expose them, and decide whether their
business and reputational risks exposure justifies terminating a specific banker-client
relationship. Should Government wrongfully interfere with the exerciss of banks’
powers and duties, Government may incur delictual Mability for any penalty imposed

on a banks which js causally connected to Government's conduct.

* Moororoft Banldng Law and Practive (LexisNexis, Durban 2015Yiss 17 at 814,
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25, Accordingly Government intervention may expose the financial sector and

Government ftself to legal risks.

Third additional isspe: Whether banks can disglose information under the Protection of Personal
Information Act

26. The statutory exceptions to a bank's duty of confidentiality are generally considered™
to comprise those contained in
() section 236(4) of the Crimina] Procedure Act 51 of 1977,3
i)  section 31 of the Civil Proceedings Evidence Act 25 of 1965:%6
(i}  section 78(13) of the Attorneys Act 53 of 1979,
(v}  section 33 of the South Affican Reserve Bank Act 80 of 1989;3¢
() section 74A of the Tncome Tax Act 58 of 1963,

(V) section 87(2) of the Banks Act 04 of 1990;40

* Sec c.g. Jones ef af dn Introduction to South Afiican Banling and Credi Law (EexisNexis, Durban 2006) at 6
fn 32, 34; Joubert ez af (eds} ke Law of South Afrieq 2 od {LexisNexis, Durbap 2003) vol 2 part 1 at para 345
fir 21,

* 'This provision applics to criminal mroceedings, Itis accordingly of no applicatian in the Prezent circumstances,
* This section provides that “IrJo bark shalf be compelled (o produce its [edgers, dey-books, cash-books or other
sceount books in any civil proceedings unless the petson presiding et such proceedings orders that they ghall be so
produced,” It accordingly does not apply,

* This provision clearly does not apply, because Cakbay is got en attorney, its sccount is not & fruse account, and
there is no request for information regerding the account by any lew saciety,

* This provision deals with the preservation of secrecy in relation to the business of the Reserve Bank jtself
Although an exception existg in relation to informstion provided to the Miuister, the operation of this exception ig
limited to information the Reserve Bank, ¢ sharcholder of the Reserve Bank, or & client of the Reserve Rank.
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(vii) section 37 of the Financial Intelligence Centre Act 38 of 2002;4
(vili} sections 64(1) and 65 of the Access to Information Act 2 of 2000;% and

{ix)  section 69 of the National Cradit Act 34 of 200543

27. Whether and to what extent these (and similar) provisions authorise ag exception to the
ordinary principle of banker-client confidentiality depends on the particular ficts and
circumstances in which the question arises. Save where » statutory exception properly
applies, banks’ common law contraciual duty as amplified by the constitutional duty to
observe jts client’s privacy protected by section 14 of the Constitution prevails 4
Cabinet members may not approach banks to digclose information by usurping powers
of other functionaries, and Tnay not purport to use (whether directly or indirectly)
powers conferred for specific purposes for extrancous purposes — however wefl-

intended, 45

28. The nature, purpose and scope of the Protection of Personal Information Act 4 0£2013

4! This provision excludes the duty of secrecy or confidentialily or any other restriction on the disclosure of
information (whether imposed by Tegislation or arising from the common law or agreement) to the extent that such
duty or restriction affects complisnce by an acconntable institotion, spervisery body, Teporting institution, the
South African Revenve Service or any other person with a provision of Part 4 and Chapter 4 of this Act. The At
primarily requires that information be reported to the Centre, end oaly in some instances that information be
reported to & person designated by the Minister.

“2 This Act does not apply in these circumstances, because there hag been 1o requsst for a record.

#* This provision imposes a daty to report dedails regarding a credit agreement directly to the natopa] register, or

¥ C Investigating Directorate: Serious Economic Qffences vIhundai Motor Distributors (Pty) Ltd: In re Evundui
Motor Disiributors Py} Lid v Smir NO 2001 (1}8A 545 (CC).at parss 15-18,

% Universigy of Cape Town v Minisiers of Education and Culiyre {House of Assembly and House of
Representatives) 1988 3)5A203 (Q) at 212; Van Eck NO and Van Rensburg NO v Etng Siares 1947 (2) 8A 984
(A), applied in inter aliq Gauteng Cambling Board v MEC Jor Economic Developmeny, Gauteng 2013 (5) SA 24
(SCAY at para 46,
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render it highly questionable whether a power fo disseminate to the Minister of Finance
information which is not otherwise liable be to dissemination to him (under legislation
governing the financial sector) can be construed in the current circumstances.%
Although certain provisions of the Act are capable of a construction which coiild in
certain circumstances authorise the dissemination of information to the Minister,
provisions Iike section 57 restrict such construction or operation (at least to the extent
that, for instance, prior authorisation has not been obtained from the Regulator, to the

extent that this may be nECEssary).

29. However, on the basis of the information contained tn our brief it is not possible to
provide any conclusive view on the application of the Promotion of Personal
Information Act in the circumstances of this case or more generally,. The
considerations to which we mext turn morcover militate considerably against any

positive answer,

“6 As section 2 records, the purpose of the Act is to

(a) give effect to the constitutions] right to privacy, by safeguarding personal information when
Pprocessed by a responsible party, subject to justifigble limitations that are aimed at
i) halancing the right tp privacy against other rights, particularly the right of acpess to

information; angd
(i} prolecting important interests, including the free flow of information within the
Republic and across internstionaf borders;

5)] regulate the mannet in which persona) information may be processed, by establishing conditions,
in harmony with intemational standards, that prescribe the minimum threshold Tequirements for
the lawful processing of personal information;

{c} provide persons with rights and remedies 10 protect their persona! information from processing
that is not in accordance with thig Act; and

(@ establisk voluntary and compulsory measures, including the establishment of an information
Regulator, to ensure respect for and to promote, enfores and fulfit the rights protected by this
Act.”
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Fourth additiona] issue: Whether any pProvision in the Banks At provides for intervention by
the Minister in a specific bapker-client relationship

30, It is precisely because the overali political responsibility for the banking sector rests

with the Minister,*” and because the Banks Act is a particularly important component
of the statutory scheme governing banks, that any ministeria] power to obtain
information. would have been cxpected to have been provided for in the Banks Act
itself. The Act does not, however contain any specific provision which empowers the

Minister to obtain information directly from a bank regardiag its client,

31 Unsurprisingly the Act also does not contain any provision which contemplates that
Aty oversight responsibility or power the Minister may have wnder the Act is somehow
to be exercised together with the Minister of Labour and the Minister of Mineral
Resources. Nor does the Act coutemplate that labour matters or the state of the mineral
sector may justify the Minister in exercising any power conferred on kit by the Act
itself. Were the Minister to exercise any such power by taking into account
considerations other than thoge relevant to the banking sector or the dictates of
unauthoriged third parties {which may include other Cabinet members), his conduct
would be ultra vires the Banks Act, unlawfi, and liable to be ignored by any of the

banks with impunity and set aside by a court should the matter become Jitigious.

” h&mrcmﬁ Banking Law and Pragtive {LexisNexis, Dorban 2015} iss 11 at 2-8.
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Fifth additional issue: Whether the Oskbay case fits within the remit of the Bagking
Ombudsman

32, The Ombudsman for Banking Services has jurisdiction over complaints &lling under
the Code of Banking Practice.® This Code applies 10 personzl and small business
customers. A small business is one with a tumover of less than R10 million per year.®
We have not been instructed as regards Oakbay's annual turnover. Should it be nmore
then R10 000 000 per annum (as we suspect), or should any claim which might arise
exceed R2 000 000, the jurisdiction of the Ombudsman is excluded on this basis alone.
Other factors may also either exclude the Ombudsman®s jurisdiction,® or render it
premature to exercise any jurisdiotion which the Ombudsman may otherwise have

had."

33. It accordingly appears to us that the remit of the Ombudsman for Banking Services
does not include the Oakbay matter.

Sixth additiona] issue: A reasonable notice period

34, The Code of Banking Practice recognises a bank’s right to close a customer’s sccount,

“ Moorcroft Banking Law and Practice (LexisNexis, Durban 2015) iss 11 a¢ 13—,
* Cfthe website of the Ombudsman for Buanking at www.obssa.c0.za, cited in Moororoft Banking Law and Praciice

R5 000 000 dreshold was increased to R10 000 000 w.e.f. 31 May 201,
S°E.g, ifthe dispute concerns the exercise of the bank’s commercial judgment,
*'E.g. a failure to exhaust internal complaint processes with the particolar bank concerned,
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and provides that this must generally follow “reasonable prior notice”.2 The Code
does not state what a reasonable period is. Tt does, bowever, recognise circumstances

in which an account may be closed by a bank without any prior notice.

35, The legal position is that what constitutes reasonable notice depends on the
circumstances of a particular cass. In the context of closing bank accounts the charagter
of the account and any additional special facis are relevant considerations to be taken
into account. ™ The Ombudsman for Banking Services has confinned ig a circulated
bulletin on closing bank accounts that what constitutes a reasonablc notice period will
depend on the merits of each particular case. Generally, however, a period of between
one and two months would be considersd reasonable in respect of an individual
account, and two to three months for business dccounts. This depends on the nature of

the accounts and the number and nature of transactions on the account.

38, The above periods are longer than the one-monih period applicable under the
equivalent code in the United Kingdom.* They have been increased to afford cHents

sufficient time to change banks and transfer debit orders, 56

2 Clause 7.3.2 of fhe Code,

“ Clanse 7.3.3, which refers 1o instances where (i) 0 bank jg compelied to close an account by law or international
best practice; (ii) u customer have not used an aceount for significant period of time; and (i) there is reason to
believe thet the account i being used for any illegal poses.

4 Prosperity Led v Loyds Bank Lig €1923) 39 TLR 372,

* Hapgood Paget's Lay of Banking 13% ed (LexisNexis, London 2007) at 153, referring to clause 7.3 of the UK.
Benkiog Code.

* Owbudsman for Banking Bulletin no, 3 (15 Avgust 2012} otp 4,
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In the absence of spesific. factual instructions bearing on the issue, it accordingly

appears that the default reasonable notice period is two to three months.

Seventh additional issue: Whether de-risking by banks mzay undermine Governments’

{unlegislated) financial-inclusion chiective

38.

39,

As we understand it, this question probes whether banks® duties to assess risks and
guard sgainst them (in the interest of banks, their other customers, and & sustainable
financial sector) conflict with Government’s goal of achieving universal inclusion in

the banking system.5”

We do not perceive a real tension between these duties and the stated objective. This
is because unqualified and universal access to banking services cannot be a lepitimate
governmental objective to be pursued at the expense of vulnerable bank users. Ttis for
this reason that the national and international legal infrastructure governing banking
presupposes that the financial system indeed be protected against (aud, if necessary,
closed 10) certain individuals, entities and their transactions. The resulf is that a legal
obligation is imposed on banks fo mansge risk profiles, and banks have a legal
entitlement to terminate a banker-client relationship when in their assessment the

relationship exposes the bank to reputational and business risk.

*7 Qur instrustions formulate this fssue a8 forming part of the sixth issue, bul we address 7t separately as 8 seventh

isspe.
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42,

43,

\ additi
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It is the unlegislated Government objective of an all-inclusive banking system which
has no legal status. However desirable an all-inclusive system might otherwise be, a
Government objective with no fegal force cannot detract from pre~existing legal rights
and duties which are consistent with international norms. This is because commen law

and statutory rights and duties are of a higher legal status than Government policies,”®

There is, moreover, a binding precedent for the legal principle that a client cannot be
mmposed upon a bank merely because the client might otherwise be rendered without a
bank® In Bredenkamp the Supreme Court of Appeal held that any such imposition
would be unfair, and was not supported by any constitutional imperative or public

policy consideration, 5

Accordingly the objective of achieving a banking sector which Jeaves no one without
a bank cannot difute banks’ legal dulies or divested them of vested rights. Otherwise

the banking sector will be rendered unsustainable, which would be counterproductive.

lications of minisierial roeetin,

For the reasons set out above, the mooted ministeria] meeting is not authorised by
legislation governing the financial sector. To the extent it seeks to extract information

or an explanation which is not pemitted, it would be unlawful and unenforceable,

*® dkani Garden Route (P} Ltd v Pinngele Point Casing (Pey) Led 2001 (4) SA 501 (S8CA) at pare 7.
* Bredenkamp v Standard Bank of 84 Lid 2010 (4) SA 458 {SCA).
0 4 vt para 60.
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Meeting with the banks iy undermine Government’s or the Minister’s authority if

either of them is scen to make demands which cannof be enforced,

If the banks nonetheless yield to what they may otherwise have regarded as an abuse
of public power, then it may indeed set an adverse “precedent” —as our instructions put
it. We use the word in inverted commas, becanse an act of exceeding public power
camnof create what in law constituies a precedent. Bven if de fucto Ppermifted, it still
remains de Jege an illegality without any precedential effect. But it may nonetheless,
in the sense contemplated colioquially, set an adverse climate as regards what the
financial and other sectors are expected to tolerate.  Such conduct may indeed have

very adverse nationa! and international Consequences. But these are not for us to

identify or quantify,

Finally, it does appear to us that Government exposes itself to criticism of inconsistent
conduct if it were to meet with banks despite the Deputy Minister of Finance's
Statemuent remaining unaddressed.® If it i correct that significant owners of Oakbay
presented themselves as people with power fo offer ministerial positions, then they

qualify as PEPs, In that event Banks' perception that Oakbay presents business and

& The relavant pert of the staternent to which wa understand our instructions refer i para 6 of the medin statement
of 16 March 2016 issued by the Ministry of Finance. It reads

“Therefore let me state the facts on the matler of whether | was approached by nongovernmental
individuals in respect of the Position of Minister of Finance, Meambers of the Gupte fanily offered me the
pasition of Minister of Finance to replace then-Minister Nene. rejected this oot of hand. The basis of my
rejection of their offer is that it makes & mockery of our hard eamed democrs, , the trust of our people
and no one apart from the President of the Republic appoints ministers. Lot me also Place it on record that
there was no discussion between the Deputy Secretary General of the ANC Ms Jessie Duarte and myself
on this marter,”

@.
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Teputational risks to themselves and to their other customers cannot be second-
guessed,® especially not by Government. But Goverameni might, if' it is perceived
{even if wrongly so) to meet with banks at the instance of Oakbay’s owners, create
unintended consequences. [ the eurrent context™ and a clfmatett perception is

important,

Conclusion

authorised by law, and that its potential adverse consequences should be seriously

considered and mitigated by appropriate public statements before and after the

mesting — were the meeting nevertheless to proceed (despite our advice to the

cantrary),
We advise accordingly.
JJ. GAUNTLETT §C
F.B. PELSER
Chambers
Cape Town
25 April 2016

2 As the Supreme Court of Appeal held in Bredenkamp v Standard Bank of 84 Ltd 2010 {4) SA 468 {SCA} at
parz 65, it is not even *“for a comt to assess whether or not 2 bona fide business decision, which is g the fice of it
reasonable and rational, was ohjectively “wrong’ where in the circumstances no public policy considerations are
mvolved.”

@ Bredenkamp v Standard Banjr of S4 Ltd 2010 (4) SA 468 (SCA) at para 19,

¥ Beonomic Freedom Fighters v Speakey of the National Assemnblp; Demacratic Allignee v Speaker of the Notlona!
Assembly (CCT 143/15: CCT 171/15) [2016] ZACC 13 (31 Merch 2016) ot para 8.,

45




MINISTER: FINANCE
REPUBLIC OF S0UTH AFRICA

Frivals Bag X115, Pretorig, G001, Tel: +£7 12 373 B811, Fax: +27 12 323 3282
PO Box 28, Cape Town, 8000, Tel. +27 24 464 6100, Fax: +27 24 467 2034

Mr Nazeem Howa
Chisf Executive Offiesr
Osakbay Investments
144 Katherine Strest
SANDTON

2031

Dear Mr Howa
MEETING ON CLOSING OF OAKBAY BANK ACCOUNTS: 24 MAY 2016

Thank you for meeiing with me this morming, together with some of my officizls. The
meeting was in responss to your lefers dated 8 and 17 April 2016 1o discuss the recent
tlosure of certain Dakbay bank accounts.

We informed you that banks operate in a highly-regulated environment, and a range of
factors could give rise fo & bank's decision to close an account 1 aftach an information
document outlining the regulatory framewori governing the banking sector and financial
secior. More information is aleg available on our websig WWw.treasury.dov.za) and severa|

internafional websites, {lke www.bis.org and wwaw fatf. com,
We relterated that there are lega! impediments 1o any registered bank discussing client-

related matlers with the Minister of Finance, or any third-party, Furiher, the Minister of
Finance cannot act In any way that undsrmines the regulatory authorities.

It was evident that You have not, as yet, sxhausted all legal remedies, including approaching
the court for apprapriaie relief. 1t was also pointsd out that an application o court can aiso
be in the public interest and help to strengthen the current regulatory regime in order 1o

sarve customers better,

We agreed 1o continue engaging and you would provide us with any refevant information,

In eanclusion, we peinted out that the recent attacks on the integrily of the National Treasury
are not helpful or in the national interest and should be avoided.

Yours sincerely

affio

PRAVIN J GORDHAN, MP
WINISTER OF FINANCE
Date: 24 . ¢ 201g




Aide Memoirs

OVERVIEW OF FINANCIAL REGULATORY ERAMEWORK FOR BANKS IN SOUTH AFRICA

1 Overview

Domestic banks are not only regulated by domestically, but akso by overseas regylators ih countries
where such financial institutions have & presence or transact with other financia) institutions based
in thet country, For this reason, finanda! Insthutions 2re regulated In terms of tough internations!
stendards like Basel fit ang Financla! Action Task Force {FATF} recommendations on anti-money
laundering and combating of Hnancing of terrorism {anti-money faundering and courterfingncing
terrorism), the lstter endorsed by more than 180 countries. Faflure to adhere to these standards

It Is essential that South Africa’s financial system remalns part of the giobal financial system, Belng
part of the global financiaf system facilitates:

*  Saliing of povernment bonds o fund the budget defich and infrastructure

Funding of the CoUntry's curant scoount defick

Foreign direct Investment, and the generation of jobs

Trade, both Imports and exports, Induding financing for such trade.

Access to global Fayments system, which enables peyments for imports and exports,,
parchasing goods and servas on-line, and belng abla to yse yaur credlt cards overseas

*  Insurance and remittances.

Cablnet has since the 2008 Global Financial Crisis edopled numerous decisions {aHl available on
YWW.EQY.2a 85 part of post-Cablnet medla statements) intended to protect the Integrity of the South
African financia) System and introduce measures 1o ke It safer and serve SA bettar. Cabinet has
hoted that it Is In South Afiica’s best nationalinterests to ensure that the domestic financiat sactor s
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regulated according to International standards in order to promote economic growth and reduce the
Fisk to the national fiscys.

In addition to prodential and anti-money laundering and counter terrarism standards, banke are also
expected to comply with market conduct standards, induding treating customers falrly, and
alternative dispute resolution through the ombuds tystem,

In additian, ft was noted that are 35 deposit-taking banks, of which 17 are locally incorporated.
Aside from the four or five banks named by Qakbiy, it Is not dear whether Cakbay has exhuusted its
all 1ts options and appled to the other registered banks for banking facifitias.

2. How is compliance monitored at an internationa) fevel?

in order to ensure the consistent implementation of agreed international standards by all countiies,
all countries subject themselves to 2 numbar of assessments and prer reviews. These include, for
example, reviews by the 520 on its members {thraugh the Financia] Stability Board and IMFs FsAp)
and the FATF'S Mutual Evalustion assessment process. The intensity of these reviews hes been
increased following the global finandial eriss, with G20 countries and other major economies heing

evaluated more often under a revised mmore stringent methodology.
International banking standands prevent & country’s government from intervening in the operations
of a bank, for example obliging a bank to take on a eustomar who may pose risk to the bank. Such an
intervention will expose Seuth Africa to 2 negative peer review for undermining its cwn laws, and for
Interfering with the operationaf independenca of financlal Institutions. Further, expayer funds wiil
b fiable for any damage suffered by banks for accepting such high-risk elisnts,

8. What could ba the consequence of Soarth African banks not complying?

supervisors.

'n 2014, the G20 (through. the Finencla) Stabiiity Board) agreed on & common toolkit available to
OVerseas supervisors to deal with countries deemed to be “non cooperative Jurlsdictlons”, The
Financizl Stabifity Board describes ini Its report:

" w@ #t of measures that could be taken gfter a furisdiction ks iisted a5 nop-cooperative, to
sufeguard the global financinl system and o apply odditional pressure to improve the jurfsdictions
odherence”

These measures, as applied by overseas regulator to their banks, induga;

§) Preventing South African baitks frem doing business with foreign banks;
ii) Banks will have intreased regulatory requirements Imposed o6 them by overseas

regulatars;
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i International banks will be banned from doing business in South Africa; and
v} Increased qudi requirements,

contraventions and for fapses in anti-maoney laundering ang counterfinancing terrorism reguiatory
tules by their financial institutions. Such fines can be high, as can be teah by the S8.9 bilion fine
imposed on BNP Parlbas by US Authorities, and could by themselyas generate a financlal griils In a
staller eeonomy Jike ours, SA banks have recently been fined lesser fines by UK and other

autharlties,

terrorism legislation, as evidenced by the Finaneial Inteligence Amendment i) curmently before
Parllament. When enected, this Bill wili require force groater disclosure by clients of banks with
regard to beneficial ownership of entitles ang politicaliy=influential Persons who will be subjert to
erhanced due difigence by the banking sector.

4. What has happened i other counties?

In the EY and UK, Deutsche Bank’, Barclays and UBS, despite the mssessad Tow tisk’ of thelr
Operating environment, have tagen significant steps including aceount closures, The three lenders
have closed the accaunts of between 20,000 and 35,000 customers. The action by these leading
European banks thsirste the Increased serloysnees and aggressiveness with which the word's
blggest banks are closing cllent accounts which they consigar tao risky — ether under anthmongy
laundering rules or from other regufatory fequirements. Thelr actions also inciudes them

National Treasury has taken particuiar note of this as Jp Morgan, Barclays and Deutsche Bank
collectively account for abourt a third (31%), when other Us and EU banks are included CitiBank, that
mumber is as much as 505, Therafore as much as half of the debt the sovemment Issved this year
te suppart a variety of the soeial programmes of goverament requires fall outside the direct
Influence of domestic regulators apd is maintained gnly through the ‘mutual trust of demestic

regulstory srrangements,
5. Why would a bank cose down the accounts of a clienty

R should be noted that banks reitingly close some ACCOUNLS avery year, where such o clisnt has
either not complied witk domestic regulatory standards, or simply not athered to contractual
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fequirements. Hence the closure of acoounts dves not set 5 precedent, but con pe regarded as an
enforcement measure of last regort, Government policy on banking includes doas financial inclusion,
market conduct and financlal Integrity objectives to Ensure no communfly pr indhvidual is financially
excluded, but this does het wpply to non-complying customers,

Custumers do have recourse when affected adversely by banks, via the ombods systam and the
courts, Howver, such recourse needs o take into acoount the following;

*  Relationships between banks #nd thelr clients are private and confidential,
* Government therefore has Bmited scope to Intervene on behalf of specific cllents,

Is in secordence with the Bxisting legal framework.

¢ Company clients however mayapproach the courts to provide relief aver elements
of the contractual terms of tha relationship between themselves, their institution
and the banks, Smalf buskesses and individual customers can also approach the

banking smbud,

in addition, it should be roted :

B. The eourts would be best suited to make an impartial Judgement on the actions of the bank In
relation to its clstomer,

E. In the circomstancas, an #pproach to the courts remalns an option. Any aggriaved customer or
company has nothing to fear from such action, as fong as i hes adhered fo the iaws of the

country,
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24" May 2016

Minister Pravin Gordhan
Minister of Finance
Republic of South Africa

Dear Minister
RE: Meeting on closing of Oakbay Bank Accounts: 24 May 2016

Thank you very much for the cordial meeting this morning to discuss the decision by the four
major banks operating in our country to close our bank accounts,

Thank you, too, for the documents outlining the regulatory environment in which the banks
operate,

Given the time challenges facing us during the meeting and your suggestions around legal
remedies, I thought it prudent to piace on record that following deteiled discussions with
severa] legal advisors, we are of the strong view that given the contractual rights the banks
have, any legal approach may indeed be still-born. The banks have each said as much to us in
their correspondence to ourselves, As mentioned this moming, we havs also being told by the
key regulators such as the Banking Ombud and the National Consumer Council that our matter
falls outside their jurisdiction,

It certainly is our view that this flies in the face of the banking code of good practice, yet, as
case law suggests, will fail in a court of law. Given this position, as well as the decisions of the
responsible regulators, we seem 1o have no options open to us other than our appeal to you for
assistance, :

We were also particularly engaged with paragraph 5 of your Aide Memoire which provided
some detail with the reasons why banks would close accounts. As discussed fully with you,
no bank bas given us any indication of any wrongdoing on our side. I am sure you will also
recall the detail shared with you today of the due diligence exercise we underwent around the
proposed purchase of a bank, as well as the detail shared with you around the Reserve Bank
requests for information around currency exchenge. Most importantly, we have 16 years of
audit reports from KPMG, one of South Aftica’s leading audit firms which backs our view that
we have done nothing wrong.

It was good to hear this momning that you share our concern around the livelihoods of our 7500
staff, which once again confirms your strong pedigree as a liberation fighter.
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As you are aware the sharcholder has resigned all executive and non-executive roles in our
£Y0up as & move to address the concerns of the parties about possible association risk, yet we
have found the response from the institutions to be intransigent, even in the face of the real

While I understand the legal impediments facing you as political head of our economy as well
as the challenges presented by the current regulatory framework, I would like to believe that
our detailed discussion this morning will open the way for you to consider those difficulties

promote job creation and econotnic growth. I would suggest what has happened to us does no
such thing and in fact should be viewed a§ creating a negative perception around foreign direct
investinent,

Finally, we note your comment around recent attacks on the National Treasury. Let me state
for the record, we are fiercely patriotic, and as such support all institutions of our country,
inchuding Treasury.

As democrals, we cannot standby as 7500 livelihoods are placed at risk through decisions
which seems to have been taken without any due process around comphance,

Yours sincerely

o

Nazeem Howa
Chief Executive
Oakbay Investments
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Ex parte;

In re:

Chambers
Cape Town

29 May 2016

STRICTLY CONFIDENTIAL AND LEGALLY PRIVILEGED
T et il AN LEGALLY PRIVILEGED

MINISTER OF FINANCE

COMPLAINT BY QAKBAY INVESTMENTS (PTY) LTD
AGAINST CERTAIN FINANCIAL INSTITUTIONS

OPINION
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Intraduction

Our consultant is the Minister of Finance (“the Minister™),

We have previously advised on issues regarding an mter-ministerial committee

established to deal with allegations lsvelled agatust financial institutions by Gakbay

Investments (Pty) L.td (“Oakbay™). In an opinion dated 25 April 2016 we advised that

Govemment has no power to interfere with the banker-ctient relationship, and that

banks are under a lepal duty to observe their confidentiality obligations to current and

former customers. We are now asked to advise on three ancillary issues:

(1) Whether banks are legally obliged 1o provide Oakbay with reasons for closing
Oakbay’s accounts.

(2)  Whether it would be permissible for the Minister to approach the banks to request
reasons and whether the banks would he obliged to comply with the request by
the Minister if Oakbay waives its right to confidentiality.

(3}  Whether the current regulatory system provides a mechanism through which the

-Minister can intervene at the instanee of Qakbay.

We have been briefed with corzespondence between the Minister and the CEQ of
Oakbay dated 8 April 2616, 17 April 2016, and 24 May 2016. In the analysis which
follows we first set out the contents of these letters in relevant part before addressing

each of the three questions.
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3
B. Analysis
4. The three ancillary questions for advice arise in the context of the correspondence

between the Minister and Oakbay. As will be seen, Oakbay’s specific request in the
last letter (and the basis on which it is advanced) baars particularly on the third
question. Accordingly the relevant paris of the correspondence are shortly summarised

before turning to each question for advice,

(1) The correspondence

5. In the first of the aforesaid letters, written by Ozkbay’s CEO to the Minister, the latter
is informed of potentia] Job losses following “the unexplained decision of 2 number of
banks, and of our [Oakbay’s) auditors, to cease working with us [Oakbay], and of
continued press coverage of insubstantiated and false allegations against the Gupta
family”, as a result of which “it has become virtually impossible to continue 1o do
business in South Aftica.” The letter attributes the banks” and auditors” decisions to
“an anti-competitive and politically-motivated campaign designed to marginalise our
business.”? It states that Oakbay is “currently unable” to pay “many of the salaries of
our more than 4 500 employees”} Oakbay cnvisaged that the political campaign

against it would be ended by the Gupta family relinguishing control of Oakbay.*

! Second paragraph of Ozkbay’s CEQ's letter dated B April 2016 to the Minister,

2 Third paragraph of Oakbay’s CEQ's letter duted & April 2016 to the Minister,

? Seventh paragraph of Oakbay’s CEQ*s letter dated § April 2016 to the Minister,

* Eighth and ninth paragraphs of Oakbay's CEQ's letter dated 8 April 2016 to the Minister.




The second letter, again by Oakbay’s CEO, apologises to the Minister for any adverse
impression that the first letter created,S Jt explains that the first Jetter was addressed to
the Minister in his capacity “as political head for the financial sector™,® invokes the
Minister’s involvement in the democratic struggle, and refers to “our fragile
economy™.” It confirms that “the shareholder has resigned all exeoutive and non-
executive roles in [the Oakbay] group”? Vet Oakbay “found the response from the
institutions to be intransigent™.? On this basis the second letier implores the Minister
to assert his “strong relationship with the captains of industry” to save the jobs of

Oakbay’s employees in the interest of the country’s economy and development. '

In response to these Ietters a meeting was convened between the Minister and Oakbay
on 24 May 2016. The Minister’s letter to Oakbay’s CEQ on the sarme day recorded
what was conveyed at the meeting. It is that the Minister could not intervene in the
banker-client relationship or interfere with the regulatory authorities’ functions,!’ and

that Qakbay has not exhausted its legal remedies (which include approaching a court).'

The letter attaches an aide memoire which confirms the Minister’s undertaking {o

¥ Para 1 of Oakbay’s CEO's lelter dated 17 April 2016 to the Minister,
¢ Para 2 of Oakcbay’s CEQ’s letter dateg 17 April 2016 o the Minister,
?Para 3 of Onkbay's CEO"s letter dated 17 April 201610 the Minister.
§ Para 4 of Oakbay’s CEO's letter dated 17 April 2016 to the Minister.
% Para 4 of Ozkbay’s CEO’s letter dated 17 April 2016 to the Mingster.
18 Para 5 of Oakbay's CEQ’s [etter dated 17 April 2016 to the Minister.
"1 Para 3 of the Minister's Jetter dated 24 Mey 2016 to Oakbay’s CEQ,
¥ Para 4 of the Minister's letter dated 24 May 2016 tp Ozkbay’s CEO,
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“contribute in whatever legaily permissibie way possible to save the jobs of workers, 33
But the aide memoire also notes tha a failure by South African banks to cormply with
international standards may lead to job losses of more than a million, as the 2008
banking crisis in the USA demonstrated, 4 The aide memoire farther reflects that 17
locally-incorporated deposit-taking banks exist, and that Oakbay did not indicate
wehether it applied to any of these institutions for banking facitities. ! The aide memoire
also  identifies for-reaching  adverse macro-cconomic consequences  should
Government intervene in banks’ business. )6 further explains that the regulatory
regime governing banks has resulted in over 100 000 accounts being closed by a single
leading US bank,'” and between 20 000 and 35000 even in “low risk” operating
environments in the EU and UK by leading banks like Deutsche Bank, Barclays and
UBS." This not only demonstrates Teputable banks’ conduet in compliance with the
regulatory regime, bt also the risk of their withdrawal from countries whose regulatory
frameworks are perceived as insufficiently robust.”” Tt could also hoid adverse
consequences for the South African Government’s social programmes,?’ The aide
memoire concludes by identifying recourse open to an aggrieved customer whose bank
account is closed.?! It states that “an approach to the courts remaing an optien” and

that “Jaln aggrieved customer or company has nothing to fear from such action, es long

B tem 3 5.v. “Background” on the first page of the aide memoire.,

" Fitst pare 5., “Overview” on the first page of the aide memoire,

" Last para 5.v. “Overview” on the second page of the aide memoire.

18 S.v. “How s eompliance monitored?” on the second pege of the aide memotre,

para s.v. “Whet has happened in other copniries? en the third page of the afde memoire.
nd para 5.v. “What has happened in other countries?” on the third page of the aide memoire,
* Second para s.v. “What has happened in other countries?” on the third pege of the aide memoire.
2 Third para 5.v. “What has happened in other counirieg?” on the third page of the gide memoire.
*“What can affected costomers do?” on the fourth pege of the aide memoire,
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as it has adhered to the laws of the country,”22

9. In the final letter Oakbay’s CEO thanks the Minister for the aide memoire.® 1t reveals
that Oakbay sought advice from “several legal advisors” who are “of the strong view”
that banks have acted within their contractual rights and that “any Jegal approach may
indeed be still-born,"” This, the Jetter states, is borne ot by correspondence by the
banks (which correspondence does not appear to hiave been shared with the Minister).25
Hence Oakbay “will fail in a court of Iaw™, its letter states.?® The letter appears 1o
imply that the absence of a legal remedy, and the responsible regulators’ responses that
they could not intervene, is a basis for a political intervention by the Minister.?’ This
despite “the fegal impediments facing [him] as political head of [South Africa’s]
economy as well as the challenges presented by the current regulatory framework” 28
Yei the letter repeats the prior recordal that “the shareholder [of Oakbay] has resigned
-+ as amove {o address the concerns of the parties about possible association risk 29
(It will be recalled that the first Jetter attributed the banks’ decision to close Oakbay’s
accounts to “an enti-competitive and politically motivated campaign®® waged “against

the Gupta family” 3 The suggestion was that improper political pressure would have

2 Para E 8.v. “What can affected customers do?" on the fourth page of the gide memoire,
3 Para 2 of Oakbay's CEQ’s letter dated 24 May 2016 to the Minister,
% Para 3 of Oukbay’s CEQ's letter dated 24 May 2016 o the Minister,

% Para 4 of Ozkbay’s CEO’s fetter dated 24 May 2016 to the Minister,
2 Para § of Oakbay’s CEG’s letter dated 24 May 2016 to the Minister.
2 Para § of Oekbry's CRO'S leter dated 24 May 2016 1o the Minjster.
% Pora 7 of Oakbay’s CEQ’s letter dated 24 May 2016 to the Minister,
2 Para 3 of Oakbay's CEO’s letter dated 17 April 2016 0 the Minister,
3! Para 2 of Oakbay's CEQ’s lefter dated 17 April 2016 to the Minister.
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i1,

been remedied by the resignation of the Gupta family as sharcholder; not that the
remedy is to apply political pressure in the opposite direction.) The letter states vaguely
that Oakbay hss “exhausted all options™, ™ but does not identify whether it had sought
to open an account with any of the other financial institutions to which the wide

memoire refers,

Ultimately, what the correspondence reflects is that Oakbay’s request to the Minister
is for him fo exercise 3 political power pursnant ¢o Government policy reflected jn
clause S of the aide memoire — there being, as QOakbay apparently acknowledges, no
legal basis for the Minister to intervens, The pressure sought to be brought to bear
upon. the Minister is the Livelihoods of now 7 500 Oakbay employees (previously the
number was 4 500)% being “placed at risk through deeisions [by the banks} which
Seems [sic] to have been taken withont any due process around compliance” 3* Quite
what is meant by the latter phrase is not made clear, It docs however sugpest a legal
cause of action: the lack of *dye process™. This is not consistent with the legal advice
Oakbay has disclosed it has Teceived: that Ozkbay has no legal recourse fgainet the

banks.

2} The questions for advice

In our previous opinion we have dealt with banks’ cantractual power to terminate the

2 Pars 10 of Qakbay’s CEO's Initer dated 24 May 2016 to the Minister.
3 Para 7 of Oakbay's CEQ*s Ietter dated | 7 April 2016 ta the Minister,
% Para 11 of Oskbay’s CEQ's letter dated 24 Mey 2016 10 the Minister,
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banker-client relationship; the duty of banks not to disclose information of a previous
client; and the Minister’s power conferred by statute. We explained that without g
Statutory power to do so, the Minister has no legal authority to intervene, Conversely
he is under a common-law duty not to interfere with the banker-client relationship, We

refer to the legal framework s&t out in the previpns opinion and do not Iepeat it here.

{a) First question: Are banks legally obliged 1o provide Oakbay with reasons for
closing Oakbay’s accounss?

12. The duty to provide reasons for conduct is one imposed by administrative law on a
public authority exercising public power.’S A commercial bank’s closing of its
customer’s account is not governed by sdministrative law, 26 Accordingly there is no
legal obligation to provide reasons for closing an account’ Nor i any such
entitlement or duty created by the Code of Benking Practice.® It also does not appear
that any such contractual entitlement hes been agreed by Oakbay with any of its
erstwhile bankers, otherwise Oakbay would not have stated in its letter to the Minister

that it has been advised that it hag no sustainable legal cause of notion, ¥

* Section 33(2) of the Constitution; secting 5(1) of the Promiotian of Administrative Justioe Act 3 of 2000,

% Although the Supreme Court of Appea! recortled in Bredentamp v Standarg Bank of S4 Ltd 2010 (4) 84 463
(8CA) zt para 55 the appellant’s contention that “the banking industry is i the hands of few who enjoy significant
market power. It js accordingly a case “where DPtivate power approximates public power or has a wide and public
impact™, it did not uphold the arzument ~rejecting it by implication.

5 Significantly i Bredenkamp v Standard Bank of S4 Ltd 2010 {(4) SA 468 (SCA) at pars 64 the Supreme Conyt
of Appeal appeared to have implied that in order for aay duty to exist on g bank 1o the effect that an accopnt may

without giving Kthe cGustomer] reasonable pricr notice”.
¥ Paras 3-4 of of Oakbay’s CEQ's letter dated 24 May 2016 1o the Minigter.
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Accordingly there is no legal obligation on the banks to provide Oakbay with reasons.
But even were it otherwise, the remedy is one only eapable of being exercised by

Oakbay itself, as the answer to the second question (to which we now turn) confirms.

(b}  Second question: May the Minister approach the banks to request reasons Jor
closing Oakbay's accounts, and would the banks be obliged to comply with the
request by the Minister if Oakbay waives ity right to confidentiality?

The client-banker relationship vests a duty in the bank to honour the confidentiality of
the client’s information, and it imposes a duty on the bank to honour this duty.

Accordingly a client may indeed waive its right to confidentiality,*

The onus of proving a waiver is on the person who raises ft. That party must
demonstrate that the right-bearer, in this case Oakbay, with full knowledge of its right,
decided to abandon it, whether expressly or by conduct plainly inconsistent with an
intention to enforce it.*! Accordingly, should the Minister rely on a waiver, he wouid
bear the onus. A waiver is not lightly presumed. None of the letters to the Minister

contains anything which is compatible with an inference of waiver,

Thus, at a factual level the first question cannot be resolved on a basis which

% Clause 6.1 the Code of Banking Practice; Joubert ef af (eds) The Law of South Africa 2% od {LexisNexis,

Durban 2003} vel 2 part 1 at para 345,
41 Borstlap v Spangenberg 15743} SA 695 (A) at 7T04H.
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circumvents the Minister’s general duty not to interfere in the benker-client
relationship, which survives any fermination of the contract between Oakbay and its
banks., Only were Oakbay subsequently to waive itg Tight to confidentiality does the
legal question as regards the Minister’s jegal authority and banks’ legal entitlements

arise,

As regards banks’ legal entitlements, should Onkbay waive its right to confidentiality,
2 bank would not be able to invoke it ai its own instance to refuse to disclose otherwise
confidential information. This is becaunse the confidentiality is that of a client, not a
bank. Once the right is waived a bank has no duty to observe confidentiality, and it in
any event never had any right to resist disclosure: only a duty to do so (for as long as

confidentiality subsists),

But the correct question is not whether the benks can invoke a waived right to
confidentiality. It is whether the Minister has the power to request information in the
first place - whether or not the information is subject to confidentiality or not. This is
because the Minister only has such powers as are conferred on him by Jaw. As our
Previous opinion identified, it is the Banks Act which would have authorised ihe
Minister to obtain information from banks. But this Act does not anthorise this. It
authorises the Registrar of Banks as the only authority to whom information pmust be

furnished under the Act,

Accordingly whether or not Oakbay waives its right to confidential information {which
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it hag not yet done), the Minister is not empowered to approach the banks to obtain
information regarding Qakbay. On that basis alone banks are entitled to refise any
request by the Minister to obtajn information, including banks’ reasons for closing

Oakbay’s accounts.

e} Third guestion: Does the curvent regulatory system provide a mechanism
through which the Minister can intervene at the instance of Oakbay?

For the reasons set out in our Previous opinion and repeated in answering the second
question, the regulatory System does not provide any mechanism through which the
Minister may intervene. The Minister’s powers, we repeat, are not inherent: they are
limited to such powers as are conferred oa him by statute, No statutory provision gives
him the power to call upon a bank o provide the information which Oakbay wants,
Qakbay’s reliance on the reference to “government policy on banking” in paragraph of
the aide memoire is misconceived. Policy - especially a reference such as this to poliey
1 its broadest sense — confers no power such as Oakbay contemplates, 2 (It may further
be noted that in invoking paragraph 5 of the gide memoire, Oakbay elides the specific

qualiffcation: *but this does not apply fo non-complying customers.™)

2 dkani Garden Route (Pty} Lid v Pinnacle Point Casing Py} Led 2001 {4) SA 501 (SCA) at para 7

“The word ‘polioy’ is inherently vague and may bear different meanings. .., 1 prefer 1o begin by stating
the obvious, namely that laws, tegulations znd yules gre legislative instruments, whereas policy
determingtions are not.  As 2 matter of sound government, in order to bind the public, policy should
nommelly be reflected in such instruments, Policy determinations eannot override, amend or be in confiiet
with lews (including eubordinate legislation). Otherwise the separation between Legisiatere and
Executive wiil dissppear, Compare Executive Counei, Western Cape leglsiature v Presidens of the
Republic of Souh Africa 1995 (4) SA B77 (CC) (1995 (10) BCLR 1289) in pare [62] .... One thing,
however, iz elear: policy determinstions cannot ovetride the terms of the provincial Act for the reasons
aiready given. ...”
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In these circumstances the question arises whether in the absence of a statufory
authorisation the Minister may intervene ex mecessitate. There appears to be no
successful post-constitutional invocation of the exercize of a power not conferred by
law but of necessity. This is no doubt because of the importance of the rule of law and
the doctrine of legality, which preclude the exercise of a power not conferred by law,
While the Constitution itself contemplates Nationa] Treasury and confers certain
powers on it, it significantly does not confer any power to interfere in contractyal

relations,

There is, moreover, no true factyal necessity. This is because if payment to employees
cannot be effected through Oakbay’s closed bank accounts, it can of course be made
through intermediaries — like an atfomeys® trust account. Mare importantly, however,
Qakbay did not indicate whether it has approached any of the other banks identified in
the aide memoire and whether they have refised to open bank acconns for Qakbay.
Accordingly the assertion that all available avenues have been exhausted is not bhome
out. In such circumstances the Minister will expose himself to a successful interdict

by a bank were he to assert a power by necessity to intervene at the instance of Oakbay.

Conelusion

For the above reasons we answer the questions for advice as follows:
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{1) Baoks are not legally obliged to provide Oakbay with reasons for closing
Oakbay’s accounts.

(@) 1 would not be permissible for the Minister 10 approach the banks to request
reasons for the closure of the accounts, and the banks would not be obliged 1o
comply with the request by the Minister — even were Oakbay 10 waive its right
ta confidentiality.

(3) Theregulatory system does not provide a mechanism through which the Minister
may intervene at the instance of Qakbay.

We shall be glad to make ourselves available to deal with any jissues for further advice

or clarification, or settle any correspondence, should this be required.

We advise accordingly.
IJ. GAUNTLETT SC
FE.B. PELSER
Chembers
Cape Town

25 May 2016
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Minister's Office
Ministry of Finance
120 Plein Street
Cape Town

Sahara Computers( PyjLtd
B9 Gazelle Avenpa
Corporate Park

Midrand

28" Jung 2018
Daar Minister Pravin Gordhan,

RE: REQUEST FOR MEETING TO DISCUSS CLOSURE OF SAHARA BANK ACCOUNTS

€T SOLUTIGHS PROVIDER

Writing to you today as CEO of Saharz | ¢a
restored nejther 1o us, nor for that matter
declsion by our shareholders to step away fr

Inow find myselfin a precarious position where ) am forced to make a numb
dacisions concerning the future of our business -

redundancies.

The decistons rwili be forced to make over
remaining 103 employees at Saha ra, but ¢

it would seem that the angagemant fram

June) has been misconstrued in some guarters.
extremely difficult position we find ourselves in fol
frustrations are feit by our employees, who fear for their jobs.

TAMARA COMPUYERY (RTY) LT,
Reg, Ho.: 1997/015590/07  Yat No.: 4700182076
Directors G Naidoo § £ Tak

n tonfirm that vita banking services have stil not besn
other businesses acrogs the Oakbay group, despite the
m the day to day involvement in our business,

er of important strategic
decisions which will inevitably lead to further

the coming weeks wil| Not only affect the fivelihoads of the

eir famiffes gnd dependents top.

my celleaguss and me with You on PowerF) on Sunday, 26
| would like to assure yau the calls refated to the

lowing the banking blacktisting crisis at Oakbay. Our

Head Office
Jehannesburg

B9 Gazelle Avenye
Corporate Punk Sputh
Uld Sretoria Maln Raad
Widrand, fohanneshurg !
Stuth Africa

Private Bag X180
Halfway House

1685, South Afries

Tel: (+37 11} 542 {000
Fau: (+27 11) 542 1400

e-maill info®sahara, o, za
www.sahara, oo,z
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T SOLUTIONS PROVIDEE

!return to the more important issue at stake - you say you are here, in your capacity as Treasury
Minister, to serve the national purpose so that 55 million South Africans can have decent jobs and 2
better economic future, § humbly plead that you find some way to hielp us make a small start with aur
own employees, and therefore reqitest that you meet with me, at your earliest convenience. | can
then brief tha rest of my colleagues and our employees on what Concrete steps are baing made to

s
SE TS
N
Stephan Nel
CED, Sahara

i

|
i Head Oiflpe
‘ dohennisbing
; B9 Gazelle Avenue
; Corporate Fark South
Otd Pretaria Main Road
Micrand, Johsnneshirg
Snmhﬁfﬁca
I Private Bag X180
: Halfeay Hoge
! 1685, South Afrita
Tel: (+27 11) 542 100
SAHARA COMPUYTERY (BTYY? LT, Fax: (+27 11} 542 1100
Reg. No.: 1997/015590/67 Vat Ho.; 4700182076 e-mait: infolsahars.co,za

Directars G Maldog | ETak www.sahara,co,




MINISTER: FINANCE
REPUBLIC Op SOUTH AFRICA

Frivate Bag X115, Pretora, 0001, Tel: 427 12 323 BONY, Fay; +27 12 323 3287
PO Box 24, Capa Town, 8000, Tol: +27 24 484 8100, Fax: +27 21 461 2934

Mr Murray Michelt

Direcio,

r

Financig] Intelligence Centre
Private Bag X177
PRETORIA

boo1

Dear Mr Michei)
REPDRTS BY REGISTERED BANKS REGARDING ACCOUNTS OF CAKBAY GROUP

1.

You will be aware from continued media sialements by the CED of Oakbay
Investments and jig "portfolic Sompanies” {as the CEQ has temeq them) regardifg
&pproaches 16 me relating 1o the tlosure of aceounts iIn the Oakbay group of

companies,

8) Minitg interests in Oakbay Resources gng Energy,Shiva Uranium, Tegeta
Expioration ang Resources, 41 Mining Services gnd Black Edge Expioratior;

b} Media interests in TNA Medig (Ply) Ltd , New Afe and ANN 7

€) Other Interests in VR Laser Serviges, Islandsile investments 180, Confident
Concepts and Jjat Airways.

In these approaches {oulminating in 5 letter of 28 June 2018 following a simiigr istier
on 24 May 2016, both of which | attach) Oakbay has asserted that Absa, FNR,
Nedbank, Sasfin and Standard Bapk, without lustification, and as ‘the result of an
anfi-competitive gng politically-motivated campaign designed fo merginalise our
businezses” fsee the furthér Istter of 8 April 2016, which | also attach), closed

business accounts of Oakbay eniities.

serious, following the degisions of KPMG and Sasfin, t00, to feminate thejr
relationships with the Oakbay group as auditors and JSE Sponsor respectively,
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I have pointed ol {o Oakbay that on the independent legal advice | had taken, there
are legal Impediments to any registered bank discussing client-refated matlers with
me, and furthermore that 3 cannot act In any way that undermines the reguiatory

Cakbay however, following what it terms ‘delailed discussions with several legal
advisors”, expresses %he strong view that given the contractual rights the barks
have, any leget approach may indeed be stil-bom”. Qakbay also records that it has
been told by “the key reguiators such as the Banking Ombud and the National
Consumer Council that our matter falls outside thejr jurisdiction. It certainly Is our
view that this flies in the face of the Banking Code of Good Practice, yei, as case law
uggest, will fail in & cour! of law, Given this position, as well as the decisions of the
responsible regulators, we seem to have no option opan to us other than our appeal
to you for assistanpe,” (Oakbay lefter of 24 May 2016, attached)

Dakbay asserts in the same tetter that o bank has given us any indication of any
Wrongdoing on our side”

This latter statement is o be viewed in conjunction with an interview of Oakbay's
CEOQ by Carte Blanche {scregned on 19 June 2016), in which Mr Howa stated that
ane of the banks closing Qakbay's accounts gave the following as a reason:

‘Without weiving our rights not fo furnish reasons for our degision without inviting any
Uebate about the correctness of our decisions, 1 point out thet the law, inclusive of
South Afiica’s Companies Acl, Regufation 43 Isic], Prevention of Organised Crime
Act, Prevention and Combating of Corrupt Activities Act and Ithej UK's Bribery Act
prevent us from having deelings with any person or enlity whoimj a reasonably
diligent (and vigilant) person woutd suspec! that such desfings could directly or
indiractly make us a pariy to or accessory 1o contraventions of that jaw.

..We have {conducted) enhanced due difigence of Oakbay entities and as required
by the FICA and have conciudad that continuing with any bank-customer relgtionghip
with them would increase our risk of exposure ta conlravention of the menlioned faw
to an unacceptable fevel*

Oakbay has persisted in its series of approaches diracted to me. As appeers from
the above, acting on tegal advice, it declines o seek any declaratory tiiing from a
court to support either Hs legal contentions suggesling a duty on the peri of the
Minister of Finange to Intervene with the banks or #s factual contentions that the
banks' conduct has an iregular and indeed Improper basis. This stance has
however been accompanied by a series of radjp Interviews and media statements by
spokespersons for Qakbay in which it continues to assert that “pe response from the
institutions [is} intransigent” (as Mr Howa Put it In his ietter to me of 17 April 2018),
and {o assert that the closure of accounts took piace on an’irregular basis.

ItIs my concern that the continued allegations of iregularity by the banks concemed,
in circumstances in which Qakbay itseif refuses to obtain an appropriate declaratory
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order from the courts, is harmiul o the reputation of South Africa’s financial system
within the giobai financial system. as YOl are aware, domestic banks are not only
regulated domestically, buf also by overseas fegliators, in terms of demanding
infernational standards  Jika Basel il ang Finangial Action Task Force
recommendations on money—laundering and financing terrorism.  Cabinet has also
noted that it is in the national interest 1o ensure that the domestic financial seclor js
regulated according to international standards In order to Promote aconomic growth
and reduce risk to the fisoys,

Cabinet, since the 2008 giobal financial crisls, took Numerous decisions o Improve
market conduct prectices by financiaf institutions. Thig is to ensure that customers of
financis! institutions are freated fairly.

{a) the Minister of Finance (or Governor of the SARS, or Registrar of Banks) has the
power in law to Intervens with the banks concemed regarding their closure of the
Oakbay accounts hsld with them: and

(b} a basis exists in fact for the contention that the relevani banks terminated the
aceounts in question for a reason unrelated to thejr slatutory duties not 1o haye
dealings with any entity if g reasonably diligent and vigilent person would suspect
that such deafings could directly or indirectly make that bank a party or accessory
to contraventions of the relevant laws (identified aby )

As noted above, it is apparent from Oakbay's own public statement to Carte Blanche
on 18 June 2016 that o feast one of ils erstwhile banks has given as the basis for the
closing of accounts that bank's statutory duty to reporl under Financial Intelligence
Centre Act 38 of 2001 ("FICA™,

In view of the abovs, | fequest you, pursuant o your powers aforementioned, read
with section 29(4)=) and {c) of the FICA, to inform me at your very eafies
Gonvenience (if at ajf possible by 4 August 204 6).

{a) Whether FiC has indeed received from the aforementioned banks raporis in
terms of the FICA relating fo any entities in the Oakbay Group, as listed above {or

otherwise);
(b} over what period(s);
(¢} in respect of which entities; and
{d} in what respective amounts reiating to each such enity,

Itis not for my PUrposes necessary, at this stags, fo request further details regarding
the nature of each transaction reported, or the parties thereto, but you may hold 5

different visw,
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18.

| copy this letter to the Governor, given the Reserve Bank’s own interest in issues of
financial stability to which I have referred, and io the Registrar of Banks, given his
own institutional interest (in terms of sections 4 and 7 of the Banks Aot} in the matters

raised.

Your urgent response would be greatly appreciated,

Yours sincerely

A,

PRAVIN J GORDHAN, MP
MINISTER OF FINANCE
Date: 22 . 07 ~2eo|(;

CG.

MrL Kganyago
Governor: South African Reserve Bank

Mr K Naidoo
Registrar of Banks: South African Reserve Bank

/1
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MINISTER: FINANGE
REPUBLIC OF BOUTH AFRICA

Private Bag X115, Pretorls, 0001, Tel: 427 12 323 851, Fax: 127 12323 32az
PO Box 20, Cape Town, 8000, Tal; +27 21 484 6100, Fax: +27 21 437 203

Mr Kuben Naidoo
Reglstrar of Banke

South African Reserve Bank
PO Box 427

PRETORIA

0001

Dear Mr Naidoo

companies,
2 My understanding is that the entities in the Oakbay group comprise the following:

&) Mining interests in Oakbay Resources eng Energy,Shiva Usanium, Tegeta
Exploration ang Resourcas, JiC Mining Services and Biack Edge Exploration;

b} Media interasts in TNA Medla (Ply) Ltd , New Age and ANN 7:

¢) Other interests in VR Laser Services, Islandsite Investmenis 180, Confident
Concepts ang Jet Airnways.

ledbank
anti-competitive ang politically-motiyated campalgn designed to marginalise our
businesses® {sec the further Istier of 8 Aprll 2018, which | also atfach), closed
business acoounts of Dakbay entities.

4, Oakbay contends thal the consequences for it ang fts employees (asserted in
different lettars as nimbsring 4 500 ang 7 500) of the closire of accounts zre
serious, following the dacisions of KPMG and Sesfin, too, to ferminate their
relationships with the Oakbay group as auditors and JSE Spensor respectively,

B. ! have polnted out o Ogakbay that on the independant legal advice ) had taken, there
are legai impediments 1o any repistered bank discussing client-related matters with }/
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11.

me, and furthermore that | canhol act in any way that undermines the regulatory
authorities, | have however peinfed out that Oakbay has legal remedies, including
approaching & courl. (I attach in that regard my leter of 24 May 2016, with its
attached information document.) | have repeatedly encouraged Qakbay 0 exercise
fecourse 10 a court to establish the legal propositions and factual ailegations for

which It contends.

Oakbay however, following what it terms “detalled discussions with severa/ fegal
advisors”, expresses “the strong view tha! given ihe condractual rights the barnks
have, any legal approach ma y indeed be stiil-born” Oakbay also records that It has
been iold by “the key regulators such as the Banking Ombud and ithe National
Consumer Councit that our matter falls outside their jurisdiction, ft certainly /s our
view that this fies in the face of the Banking Code of Good Pragtice, yet, as cese law
suggest, will fail in a court of faw, Given this position, as well as the decfsions of the
responsible regulators, we seem o have no option open to us other than our appeaf
fo you for assistance.” {Qakbay letter of 24 May 2016, attachad)

Qakbay asserts in the same lstter that ‘no bank has given us any indication of any
wrongdoing on our side*

This latter statement is to be viewed in conjunction with an interview of Oakbay's
CEO by Carte Blenche (screensd on 18 June 2018}, in which Mr Howa stated that
one of the banks closing Oakbay's accounts gave the following as a reason,

"‘Without waiving our rights noft to fumish reasons for otir decision without inviting any
debate about the corrsciness of our decisions, I point out that the law, inclusive of

Oakbay has persisted in its series of approaches directed to me, As appears from
the above, acting en legal advice, it declines to seek any daclaratory rufing from a
court to support either its legal contentions suggesting a duty on the part of the
Minister of Finance 1o intervene with the banks or its factus] contentions thaf the
banks' conduct has an iregular and indsed Improper basis. This stance has
however been accompanied by a series of radig interviews and media statements by
spokespersons for Qakbay in which it continues fo agsert that “the response from the
Institutions [is] intransigent” (as Mr Howa put it in his letter to me of 17 April 2018),
and to assert thal the closure of actounts look place on an iregular basis.

ft is my concern that the continued allegations of irregularity by the banks concerned,
ih circumstances In which Oakbay itself refuses to obtain an appropriate declaratory

within the globat financial syslem. As you are aware, domestic banks are not only
regulated domestically, but also by averseas regulators, in fterms of demanding
infernationa! standards like Basel Ul and Financlal Action Task Force
recommendations on money-laundering and financing terrorism, Cabinet has also
noted that it is in the national interest 1o ensure that the domestic financial sector is
regulated according {o international standards in order to promote economic growth

and reduce risk to the fiscus,
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Cabinet, since the 2008 global financial crigis, ook numerous deelsions to improve
market conduct practices by finangial institutions. This is to ensure that sustemers of
financial institutions are freated fairly at alf fimes,

in the circumstances, I am considering the merits of obtaining a definitive court ruling
on the whether:

(a} the Minister of Finance {or Governor of the SARB, or Registrar of Banks} has the
pawer in law to infervene with the banks concermned regarding their closure of the
Oakbay accounts helq with them; and

on 19 June 2016 that at least one of its erstwhile banks has given as the basis for the
closing of aceounts that bank's statutory duty to report under Financlal Intelligence
Cenfre Act 38 of 2001 ("FICA™.

In view of the above, | reguest you o inform me at your eariiest conveniance, if af all
possible by the 04" August 2016 of the following:

(b) over what petiod(s);
(e} in respect of which entities; and
{d) in what respective amounts relating to each such entity.

Itis not for my purposes necessary’at this stage} o request further details regarding
the nature of sach fransaction feported, or the parties therelo, but vou may hold a
different vigw,

Your grgent response would be greaily appregiated.

Yours sincerely

i

PRAVIN J GORDHAN, Mp
MINISTER OF FINANCE

Date:

[#

28 - 01~ 2pig
MrL Kganyago
Governor; Soudh African Reserve Bank

Mr M Michelt
Director: Financial inteligence Centre

e
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Souih Afriven Reserve Bank

Office of the Gavernor
Honoursble Mr Pravin 4 Gordhan, MP
Minister of Finance
40 Church Sguare
Pretoria
6114

Dear T¥L vy %GY&QHW

Cabinet's decisfon on engaging banke on the closure of Individual bank
aciounts

The recent Cabinel's dsdision io appoint a subcommities of three Ministers to engage
Lanks or the closure of an individual enlity bank ascount refers,

As you know, the South African Resérve Bank (the Bank) is responsibie for the
prudential supervision of commercial banks and the promefion of fisancial stabifity,
The Bank pursies an approach to reguisiion and Supervisisn which 15 forward iooking,
risk based and outconies focused. It Js this approach, fhe bigh level of bbéervance of
international standerds, and the strong risk maragement In oyr domestic fAnancial
servioes fitms which hes been credited camectly for the emermence of the Solith
African financial sector from the global finandial cisls felétively uniscathad,

The prgbing health and effective functioning of the fnancial system is an Imporiant !
component of the sugoess of any modeéri asonomy. Given its impoitance, the-fiaanclaf ’
services seclor vamiss the responsiblity of Supporting énd facliitating trade, |
Infrastructurs Investment, anchoring capltal releing activities of hoth thé private and i
publiz sectors and providing approprisie andd adequately regutted Grsncidl sarvices
to milllons of otdinery pacple, Impprianty, the South African financial services sector
is Tast becoming a eilical bedmosk for %o Pan African tade snd infrastruclire
development, a kay component of the growth anid develapment of fhe sith-Baharan
economies espedialiy, It is i this contexi that we would like 16 salse with you our
Gonoe/ns regerding Cablnet's proposed approach ahd declilon on the madler
pertaining 1o the refationghip betwaon banks and thair individual customars,

I farvnis of the Finartclal Inteliigance Centre Act, 2001 (Act 38 of 2001) 26 amended,
and selated regulations therele, banks sre feqiired amonget others to. sthera to the
highes! -standards of coniplidnce 1o laws which gbvern thefr relationships with
cusforars, As such, and in oider o ensute thelr adherencs o thess requirements,
they have fo continuously assess the risk profites of thelr customers, Ag part of thesa
askesements, and Within the normal operatiofs of barnks, ey may have o close or
diter conditions o customer accounts. In any given perind, 3 substanitial huipber of
bank aecoiints are diosad or have thelr condiilons altersd as provided for in legal

FfY R 637 Presniia 0001 = 570 Halen Josaph Slreet Prelofa B0R12 = South Align + Tel 427 125438588 & Fro 437 12 154161 - MWFM’%
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contracts which govern thess afrangements. This is not only critical for maintaining
the integrity of the finanocis( syelem, but it is also important for Promoting and ensuring
the on-poing financial #oundness of banks as prudentia institutions, in accordance
with the provisions of the Banks Act (Act 94 of 1880} as amended, and in the pubtic

interest,
Moreover, we note that Cabinet's resolution for certain Ministers to engage with banks

viewed as undue pofitical inlerferencs in banks' nperaﬁons, and restﬂctfng the ability
of banks to rigke independent operational decisions within the parameters of the
existing legs! and regulslory framewerks. This could introduce heightened levols of

uncertainty and pose a risk to South Africa's financial stability,

it s the Banics view thet suficiant remedies amd recourse far benk custotmers exist in
the curvent financial regulatory framewark, Including statufory and voluniary
ombudsmen, as well as the courts. As such, any aggrieved bank usiomer should
seeak racourse through the said sstablished institutions and processes. This approach
wouid enhance the credibifity of our institulional and regulatory environment and
rastore public trust end investor confldence.

I am at your disposal to discuss this matter further ¥ required, at your earliast
convenlence,

Governor _
Date: Ao ATR2AOIG
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Office of {he Direclor Private Bag X177
;;u?zg ﬁo-‘[rainisny Tebogo Shakwane Ceriturion (D48
Tel 427 12 641 8000
Fax +27 12 641 68407
tebogo.shakwane@flc.gov.za

Mr P J Gorghan, MP
Minister of Finance
Private Bag X115
Pretoria

0001

Dear Honourable Minister

REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF
OAKBAY GROUP

| acknowledge receipt of your letier dated 28 July 2018,

I have carefully studied the matters raised in the letter and the request for

information concerning possible Teports made under section 29 of the Financial . ..

Intelligence Centre Act, 2001 (the FIC Act).

The disclosure of information Concerning reports under the FIC Act is strictly
governed by, among others, section 40 of the Act. By virtue of these provisions
the Centre is allowed fo disclose such information only in limited circumstances

and only to a fimited group of potentiaf recipients. The FIC Act, ih _;;::—tion B
29(4)(c), provides for an exception to these controls where such information is
to be used for the purpose of legal proceedings. The machanism provided for
in the FIC Act where such information is to be tendered in evidence in legal
proceedings is by means of a certificate issued under section 39 of the Act,

Given that your lefter indicates your intention to approach a court for a definitive
ruling on certain questions of law, and by viriue of my powers under the FIC
Act, | have decided fo jssue a certificate under section 39 of the Act, relating to
bossible reports that may have been mads in relation to the entities mentioned
in your letter. | must emphasise that such a certificate is only to be used for the
purpose of introducing evidence in legal proceedings and will only confirm or
refute the recsipt of reports pursuant to the FIC Act. Such a certlficate will not

I

financial inteliigeﬂcif/ J
REPUBLIC OF SOUTH AFRIGAl —/f
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disclose any information concernin

g the content of any particular report which
the Cenire has received,

The certificate will be issued on or before 4 August 2018,

Kind regards

MURRAY MICHELL
[ DIRECTOR




South African Resarve Bank

Office of the Deputy Governor
Kuben Nsidoo

STRICTLY CONFIDENTIAL
2016-08-12

Honourable Mr Pravin J Gordhan, MP
The Minister of Finance

40 Church Square

Pretoria

0001

Dear Minister Gordhan
REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF OAKBAY GROUP

Your letfer dated 28 J uly 2016, regarding the accounts of the Qakbay Group, refers.

e contents of the letter have been noted as well as your intention of approathng the

Th _ .
Court for a definitive tuling on the issue, With regard to-these issuies, the South African
Reserve Bank (“SARB" or "Bank’) has acquired the services of senior legal counsei to

provide the Bank with legal advice and guidancs in the matter,

In the interim however, you have requested me to address you with regard to any reports
received by the Office of the Registrar of Banks "..,in terms of the applicable ‘banking

P ..." ltis hereby cori

legisiation relating to any entities in the Oakbay Grou
the best of my knowledge, acting on availabié infar
such reports from the banks regarding

that banks provide to the Finaincial Tni
in general, not forwarded to ths Office

ation, ttyifS_f___

Yours sincerely

Kuben Naidoo
Registrar of Banks

Date: |3 fbs‘g/ p3-118
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CAKSBAY

INVESTMERNTS (1 Yyii1n
25 July 2016

Minister Pravin Gordhan
Minister of Finance
Republic of South Africa

Dear Minister

Closing of Oakbay Bank Accounts

Thank you for your letter dated July 14 which I received on July 18,

My apologies for not sending you the bank letters, Unfortunately, I did not have the
Tequest in the notes I jotted down at our last meeting. I have, however, attached the
notice letters from all four banks today,

Hopefully, we can Jointly find 2 way to understand the real reasons for the banks
decision to unilaterally close our accounts,

With regards to your question about the Jetter in the public domain, it is critical that
yeu see the correspondence within the context of the letters that followed (attached for
your ease of reference) in which we asked the writer to clarify his reference to the
many pieces of legislation and whether Standard Bank had found any evidence of us
transgressing any piece of legislation.

For the record, we have made the Same request to each of the banks and to date we
have not been provided with a single example of where we have transgressed any of

We have not decided against approaching the courts, Our fifst priority has been to
move decisively to stabilize the business, ensure some level of sustainability which
would safeguard the 7500 jobs across our business. Once we hgve achieved a
moderate level of stability and sustainability and when we deem our current initiatives

Let me also clearly state our support for any and all legislation which advances the
clampdown on corruption and money-lanndering, As such, please be assured that
despite the many unproven media articles, as a company we will not be party in any
way io any steps to undermine the financia stability of our country.

89 Gazelle Avenue, Corporate Park South, Old Pretoria Main Road, Midrand Johannesburg, South Af 0
Postal Address ; Private Bag X 180, Halfway House, 1685, Johannesburg, South Africa ‘

Tel.: +2711 54271000 Fax: +27 11 542 1100 www,oakbay.co.za




Yours sincerel v

Nazeem Howa

Chief Executive
Oakbay Investments
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MINISTER: FINANCE
REPUBLIC OF SOUTH AFRICA

Private Bag X118, Pratoria, 0301, Tel, +27 12 373 89711, Fax: +27 12 323 3262
PG Box 28, Cape Town, 8000, Tel +27 21 464 5100, Fax: +27 21 461 2534

Mr Nazeem Howa
Chief Executive Officer
Oakbay Investments
144 Kathering Street
SANDTON

2031

Dear Mr Hows
CLOSING OF OAKBAY BANK ACCOUNTS

Yaur letter of 25 July 20186 refers,

The letter does not indicate why "the full file of aji the correspondernice with banks" (as you
term it) has not been provided. Every opportunity has been provided for Qakbay to do so
since your first approach to me in April.

My letter dateq 24 May 2016 recorded that you had undertaken to provide “alf relevant
information”, based on my request at the mesting for al) relevant correspondence from
banks. | reguested again this information in my letter of 14 July 2016 when | also pointed
out that fo date 1 had not received any copigs of these letters from banks related to the
clasure of your accounts.

It Is cancerning that Oakbay still doss not accept that the Minister of Finanee, in law, is
unable to interfere with the refations between registered banks and their clients. This
assertion by Qakbay also remains jnconsistent with the legal advice that QOakbay hag

received from several of is own legal advisers. This {as explicitly recorded by you in your

previous Gorrespondence) is that it has no case against the banks arising from the closing of
the accounts,

In regard with the contention in the third paragraph of your letler that “the real reasons" for
the banks' elosing of accounts have not been disclosed, QOakbay's suggestion that the
closure of its accounts was irregular (this in conflict with both the legal advice | have
received and that which you have recorded you have recelved) continues to bs a serious
eoncern in terms of the functioning and reputation of the South African financial sector ang,
in particular, banking. Banks in South Africa are highly reguiated, not only by South African
taws, but in alt countries where they may operaie, in order to facifitate trade and transactions
for Sauth African companies and residenis,

with the possibie comtemplation of implementing job losses among s employees (and to
subject certain of its journalist-employees to disciplinary proceedings),
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Under these circumstancas, further delay is clearly undesirable in my consideration of the
matler.  Should you wish to honour the undertaking made and recorded on 24 May and
again on 14 July, or would like to make any further representations to me, | request that you
convey these electronically io me by Bh00 on Friday, 12 August 2016, On receipt of the
above documents, | shafi then schedule a2 meeting with ¥ou as requested in your leiter and
in your earlier letter dated 18 duly 20186.

Yours sincerely

Rl

e

%ii

-

2 Angi
o0 M et
sl

PRAVIN J GORDHAN, 1P

MINISTER OF FINANCE
Dater i0- o%- 2016

33




Rebecca Tee
S S — G PR
From: Ministry Registry
Sent: 17 August 2016 06:22 AM
To: Ismail Momoniat; Rebecca Tee
Subject: FW: Closing of Oakbay Bank Accounts

For your information,

From: Nazeem Howa lmgilto:ngzeemh@oakbay.go.zaI
Sent: 17 August 2016 06:06 AM

To: Ministry Registry

Subject: Re: Closing of Oakbay Bank Accounts

Dear Ms Scott

Fam currently out of the country. | will respond formally Upon my return to South Africa,

‘Nazeem

From: Ministry Registry <Minreg.Re istry@treasury.gov.za>
Date: Wed nesday, 10 August 2016 at 3:57 PV

To: Nazeem Howa <nazeemh@oakbay,co.za>

Subject: Closing of Oakbay Bank Accounts
Dear Mr Howa

Please find attached correspondence for your attention from Minister of Finance.
Please could I humbly request that you confirm receipt.

Kind regards

Joanne Scott
Ministry of Finance
40 Church Square, Oid Regerve Building, PRETORIA
(Private Bag X115, PRETORIA, 0001
Tel: +27 12 315 5158
e +27 12 323 3262
iohile; +27 72 257 7961

E-mall for official correspondence: minreo@iressyry, ooy.za

DISCLAIMER:
This email and its contents are subject to our email legal notice which can be viewed at

ht_tp://www.treasug_g.gov.za/}i‘,mail Disclaimer html
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OAKEBAY

INVESTMENTS (PTY) LTD,

09 September 2016

The Hon Pravin Gordhan
Minister of Finance
Preforia

Dear Hon Minjster

Thank you for your letter of August 10, and my apologies for not responding earlier.

I am very happy to share with you my full file of correspondence with the banks as
suggested in my last letter to you. It makes for interesting reading,

I would prefer if possible that we meet to diseuss the processes we have engaged in as
they have been supplemented by several meetings and telephone calls which will add

considerable flavour o the correspondence and provide you with 2 much fuller
picture,

T'am happy to meet at JOUr convenience to show you my file and inform you of my
various meetings and telephone calls,

I am happy to further engage constructively with the other points you make in your
letter which I believe can best be dealt with through a meeting, rather than letters.

Yours sincerely

Nazeem Howa
Chief Executive

DIRECTORS : N HOWA | CHAWLA [ R RAGAVAN

144 Katherine Stréet, Grayston Ridge Office Park
Block A Lower Ground Fioor, Johannesburg, South Africa
Tel: 427 11 262 3870 www.oakbay.co.za
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4 August 2016 Office of the Diracior Private Bag X177
Ref: 14/8/4 - Ministry Febogo Shakwane Centurion 0D46
Tel +27 12 641 s00p
Fax+27 12 641 g4p7
tebogo.shakwane@ﬂc,govza

MrPJ Gordhan, MP
Minister of Finance
Private Bag X115
Pretoria

{001

Dear Honourable Minisier

Kind regards
N
: t
+
MURRAY MiCHELL
DIRECTOR

intelligence[ centrg
SOUTH AFRICA f

financiai
REPUBLIC QF
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CERTIFICATE IN TERMS OF SECTION 39 OF FINANCIAL INTELLIGENCE
CENTRE ACT, 2001 (ACT NO 38 OF 2001)

I the undersigned,

MURRAY STEWART RODON MICHELL
An official of the Financial Intelligence Centre ("FIC"), hereby states that:

1. The Financial Intelligence Centre (Centre), was established in terms of
section 2 of the Financia| Inteifigence Centre Act 38 of 2001 (‘the Act”)

2. Section 3 of the Act states that the principal objective of the Centre is
to assist in the identification of the proceeds of uniawfui activifies, the
combating of money laundering activities and the financing of terrorist

and related activities,

3. 1am appointed under section 6 of the Act as the Director of the Centre.

4. My responsibilities as the Director are defined in section 10 of the Act

and includes:
4.1 the performance by the Centre of jis functions and

4.2 taking all decision of the Centre in exercise of ifs powers in
performance of its functions, except those declsions taken in
consequence of g delegation or instruction in terms of Section 16 of

the Act.




5. A function of the Centre is to receive suspicious transaction reports,
reported / sent to the Centre as contemplated in Section 29 of the Act.

6. On 28 July 2016 | received a request for information from the Minister
of Finance; the request is attached as Annexure A

7. | studied the request ahd:

7.1 was satisfied that there was legal merit and relevance in the
request as it relates to the Centre’s mandate, powers and functions

and

7.2 noted that the request did not contain data discriminators in relation
to the persons or entities mentioned in the request.

8. The Centre used the following data discriminators to identify the
information specified in this certificate relating to persons or entities
associated with the persons ar entities mentioned in the request:

Ideritity Nimmber. :

6602056061184 ! AJAY KUMAR
6806145105080 | GUPTA | AK | ATUL KUMAR I
7004042051081 | GUPTA lc | CHETALI |
7005101418186 | GUPTA (S | SHIVANI

7208056345087 | GUPTA [ RK RAJESH KUMAR
7710240935087 | GUPTA A ART

8607146112184 | GUPTA v VARUN

9408046139081 | SINGHALA | s | SRIKANT (Minor)
| 9511156045087 | SINGHALA | S | sASHANK (Minor)
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Afripalm Managed Services ! 2007/026575/07
Afripalm Resources I 2006/011833/07
Comair l 1967/006783/06
Confident Concept ’ 2006/023982/07
Cyret Technologies ’ 2008/014823/07
Green Fig Trading 5 ! 2005/021117/07
Infinity Media Networks ]Em 1/003219/07
Istandsite Investments 254 ! 2007/035464/07
JIC Engineering Services ‘ 2007/005004/07
JIC Mining Services Africa l 2007/011188/07
JIC Mining Services Asig J 2007/008414/07
Moetapele Projects ’ 2006/021771/07
Northam Platinum ' 1977/003282/06
Sahara Computers ‘ 1997/015590/07
Sahara Media Holdings ‘ 2006/013459/07
Sahara Press ‘ 2006/010256/07
Shiva Uranjum ] 1821/006955/08
Sunzi Equity Investments I 2004/014322/07
8urya Crushers [ 2012/037510/07
Thelo Cement ’ 2006/028825/07
Thelo Investments ’ 2006/031859/07
Tna Media , 2010/006569/07
Uni Africa Holdings ‘ 2004/015237/07
Vusizwe Media ! 2008/023317/07
Woodiane Consortium

l 2007/031952/07

9. By virtus of the powers vested in me as the Director of the Centre
under section 39 of the Act, and subject to section 3B(3) in respect to

protecting the identity of the reporter, { hereby con

firm that the
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information set out below was reported or sent to the Centre in terms of

Section 29 of the Act:

2012-12-10 | STR/O0040R012121E

Ajay Kumar Gupta

869,933

2013-05-17 STR/00155/20130517//E

Ajay Kumar Gupta

2 I 961,932
2013-05-17 | STR/O0167/20130517/VE | Aty Kumar Gupia j
3 861,932
2013-05-17 | STR/00179/20130517/1/E Rajesh Kumar Gupte
4 Shubhangi Gupta 31,009
{ 2013-05-20 | STR/00061/20130520//E , Atul Kumar Gupta J
5 948,150
] 2013-07-11 | STRIO0161/26130711/E | At Kumar Gupta I
6 861,932
! 2014-02-06 | STR/00224/20140206/I/E | Al Kumar Gupta J
7 38,000,000
l 2014-02-p7 ‘ STRI00043/20140207/VE | Atul Kumar Gupta J
B 38,000,000
} 2014-04-10 ) STR/60102/20140410/VE J TEGETA RESOURCES (PTY) LTD ,
g 5,000,000
2014-07-24 | STR/003977201407 24/ | INT CHAWLA-A/GUPTA-RK
0 ! Rajesh Kumar Gupta ‘ 32,045
I 2014-12-12 ‘ STRA0093/20141212//E | OAKBAY RESOURCES AND {
11 ENERGY (PTY)LTD 2,000,000
' 2014-12-15 ’ STR/00026/20141215//E | Atul Kumar Gupta I
12 1,070,749
’ 2015-02-06 ‘ STR/00441/20150206/i/E | SHIVA URANIUM LTD }
13 8,000,000
2015-03-16 | STR/00221/20150316/1E SAHARA COMPUTERS (PTY) LTD
Ajay Kumar Gupta 1,550,000
Atul Kumar Gupta
14 Rajesh Kumar Gupta
’ 2016-01-26 ; STR/C0131/20160126//E | ANNEX DISTRIBUTION (PTY) LTD }
15 1,242,386
’ 2016-02-04 ’ STR/00213/20160204//E | Atul Kumar Gupta I O
16 17,133,000
2016-02-05 | STR/00573/2016020571E SAHARA HOLDINGS (PTY) LTD Multiple
1 L[ ) Atul Kumar Gupta 1 Transactions
2016-02-05 | STR/00589/20160205//E | SAHARA HOLDINGS (PTY)LTD Multiple
i8 { { Atul Kumar Gupta Transactions
; 2016-02-07 ' STR/O0007/20160207/VE | SAHARA HOLDINGS (PTY ) LTD J
19 4,250,000

&
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2016-02-07 | STR/GODDS/20160207/)/E ) SAHARA HOLDINGS (PTY )LTD
20 11,475,000
2018-02-08 STR/0009/20160200/1/E Rajesh Kumar Gupta
21 Atul Kumar Gupta 18,146,000
2016-02-26 STR/D0595/20160226//E SAHARA COMPUTERS | PTY)LTD Multiple
Rajesh Kumar Gupta Transactions
Atul Kumar Gupta
22 Chetali Gupta
2016-02-25 | STR/00626/20160229//E ANNEX DISTRIBUTION (PTY)LTD Muttiple
o3 Transactions
2016-03-04 | STR/00338/20160304//E ISLANDSITE INVESTMENTS ONE Muitiple
HUNDRED AND EIGHTY (PTY)LTD | Transactions
24 Atul Kumear Gupta
2016-03-07 | STR/D0015/20180307/1/E OAKBAY INVESTMENTS (PTY)LTD Muitiple
ISLANDSITE INVESTMENTS ONE Transactions
HUNDRED AND EIGHTY (PTY)LTD
Ari Gupta
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
25
2016-03-17 | STR/00474720716031 7/I/E SAHARA DISTRIBUTION (PTY)LTD Multipie.
26 ! ! ( Transactions
‘ 2016-03-17 I STR/00084/20160317//E ' CORRECT MARKETING C G
27 5,000
2016-03-18 | STR/D0OD13/20160318///E SAHARA HOLDINGS (PTY)LTD Multipie
SAHARA COMPUTERS (PTY) LTD Transattions
28 Atul Kumar Gupta
2016-03-31 | STR/00749/20160331/I/E MABENGALA INVESTMENTS {FTY) Mulfiple
LTD Transactions
Rajesh Kumar Gupta
29
2016-03-31 | STR/00156/20160331/1/E Atut Kumar Gupta
Muliiple
30 Transactions
2016-03-31 | STR/00158/20160331/1/6 MABENGALA INVESTMENTS (PTY) Multiple
LTD Transactions
31 Rajesh Kumar Gupta
2016-03-31 | STR/00172/2G160331E | Atul Kumar Gupta Muttiple
32 Transactions
2016-03-31 | STR/00187/20160331///E OAKBAY INVESTMENTS {FTY)LTD Multiple
Arti Gupta Transaclions
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
33
2016-03-31 | STR/IO0357/20160331//E TNA MEDIA (PTY)LTD Multiple
34 Atul Gupta Transactions

:

=
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2016-03-31 | STR/00367/20160331/1/E TNA MEDIA (PTY) Muitiple
35 Atul Gupta Transactions
2016-03-31 | STR/00385/20160331/)/E SURYA CRUSHERS ( PTY)LTD Multiple
36 Varun Gupia Transactions
2016-03-31 | STR/00275/20160337/)/E NEWSHELF 960 (PTY)LTD Multiple
37 Transactions
2016-03-31 | STR/00158/20760331/I/E MABENGALA INVESTMENTS PTY
38 LTD 10,000,000
39 | 2016-03-31 | STRIO0187/20160331/I/E OAKBAY INVESTMENTS(PTY) LTD 374,713,699
2016-04-01 | STR/00338/20160401/)E ISLAND SITE INVESTMENTS ONE 158,278,204
HUNDRED (PTY) LTD
Arti Gupta
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
40
2016-04-05 | STR/I00374/20160405//E BLACKEDGE EXPLORATION (PTY) Multipie
41 LTD Transactions
2016-04-06 | STR/00360/20160406/1/E CONFIDENT CONCEPTS {(PTY)LTD Multiple
Rajesh Kumar Gupta Transactions
42 Varun Gupta
2016-04-07 | STR/00011/20160407/1/E Varun Gupta
43 282,074
2016-04-07 | STR/00166/20160407/I/E SHIVA URANIUM LIMITED 126,848,620
Atul Kamar Gupia
a4 Varun Gupta
2016-04-07 | STR/00276/26160407/I/E INFINITY MEDIA NETWORKS (PTY)
LTD 24,115,385
Atul Kumar Gupta
45 Varun Gupta
2016-04-08 | STR/00429/20160408//E | INF INITY MEDIA NETWORKS (PFTY)
LTD 6,938,305
Atul Kumar Gupta
46 Varun Gupta
2018-04-11 | STR/00011/20160411//E | At K Gupta
47 531,570
2016-04-11 | STR/00302/2C160411/IE | SAHARA DISTRIBUTION (PTY) LTD
48 Atul Kumar Gupta 100,000
2018-04-11 | STR/0314/20160411//E SAHARA COMPUTERS {(FTY)LTD
49 Atul Kumar Gupta 5,018,417
2016-04-11 | 8TR/00348/20160411//E SAHARA SYSTEMS (PTY) LTD
50 J Aful Kumar Gupta 2,000,000
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2018-04-11 | STR/Q0503/2016041 1/I/E SAHARA DISTRIBUTION (PTY)LTD
51 Atul Kumar Gupta 4,992 558
2016-04-12 | STR/00389/20160412/1/E Arti Gupta
52 86,579
2016-04-12 | STR/00396/20160412/I/E Chetali Gupla
53 Atul Kumar Gupla 119,766
2016-04-12 | STR/00405/20160412//E SAHARA CONSUMABLES (PTYYLTD
54 Atul Kumar Gupta 4,016,374
2016-04-12 | STR/00460/20160412//E ANNEX PISTRIBUTION (PTY) LTD
55 Atul Kumar Gupta 3,657 164
2016-04-13 | STR/0D034/20160413/1/E SAHARA COMPUTERS (PTYILTD
Atul Kumar Gupta 41,833,304
56 Chetali Gupta
2016-04-13 | STR/00374/20160413/1/E TNA MEDIA (PTY) LTD
57 Atul Gupta 7,998,002
2016-04-19 1 STR/00432/20160419//E | UNI AFRIKA HOLDINGS (PTY) LTD Muttiple
58 Atul Gupta Transactions
2016-04-21 | STR/00090/20160421/1/E ISLANDSITE INVESTMENTS ONE
UNDRED (PTY) LTD 172,464,887
Arli Gupta
Atul Kumnar Gupta
Chetali Gupta
Rajesh Kumar Gupta
59
2016-04-21 | STR/00607/20160421//E CONFIDENT CONCEPTS (PTY)LTD
Rajesh Kumar Gupta 78,859,600
60 Varun Gupta
2016-04-21 | STR/D0586/20160421/I/E ANNEX DISTRIBUTION (PTY}LTD
SAHARA COMPUTERS (PTY)LTD 876,001
61 SAHARA HOLDINGS (FTY}LTD
2016-04-21 | STR/0D0455/20160421/1/E OPTIMUM COAL MINE PTY LTD
82 1,372,756,090
2016-04-21 | STR/00511/20180421/I/E KOORNFONTEIN MINES (PTY)
63 1,207,859,627
2016-04-22 | STR/DDI0B/20160422/1E ANNEX DISTRIBUTION (PTY)}LTD
SAHARA COMPUTERS (PTY}LTD 256,476
64 SAHARA HOLDINGS (PTY)LTD
2016-05-06 | SAR-160506-0000125 CAKBAY RESOURCES AND ENERGY
65 (FTY)LTD 327,421,132
2016-05-06 | SAR-160508-0000130 SHIVA URANIUM LTD
66 327,421,132
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2016-05-11 | STR-160511-0000323 OPTIMUM MINE REHABILITATION 1,841,428 552
TRUST
67
2016-05-11 | STR-160511-0000325 OPTIMUM VLAKFONTEIN MINING 410,237
AND EXPLORATION PTY LTD ;
g8
2(16-05-11 | STR-180511-0000351 OPTIMUM OVERVAAL MINING AND 418,989
o EXPLORATION PTY LTD
2016-05-11 | STR-160511-0000435 OPTIMUM COAL TERMINAL PTY 173,244,016
LTD
i)
2016-05-16 | SAR-160506-0000130 SHIVA URANIUM LTD 510,084,228
71
2016-06-03 | STR-160603-0000380 OAKBAY INVESTMENTS (PTY) LTD 407,332,455

72

10.in terms of section 39 of the Act, a certificate issued by an official of the
Centre that information specified in the certificate was reported or sent
to the Centre in terms of Section 28, 29 or 30(2) or 31 Is (subject to
Section 38(3)) on s mere production in a matter before court
admissible as evidence of any fact contained in it of which direct oral

evidence would be admissible,

Issued under my hand at CAPE TOWN on 04 August 2018.

LR A

MURRAY STEWART RODON MICHELL
DIRECTOR: FIC




WERKSMANS

ATTORNEYS

DELIVERED BY EMAIL

Johanneshurg Cffice
155 5th Street

South African Reserve Bank Sandton 2196 South Africa
) ) Private Bag 10015

Attention: Registrar of Banks Sandton 2146

Email; rene.vanwyk@resbank.co.za Docex 111 Sandgon

Tel +27 11 535 BO0D
Fax +27 11 535 B600
www.werksmans.com
enquiries@werksmans.com

YOUR REFERENCE:

OUR REFERENCE: MrE Levenstein/OPTI13168.19/#3821963v?2
DIRECT PHONE: +27 11 535 8237

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS:  elevenstein@werksmans.com

27 June 2016
URGENT

Dear Sirs
OPTIMUM COAlL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 As you are aware, Optimum Coal Mine Proprietary Limited ("OCM"), the company that owns
the Optimum coal mine, was placed in business rescue on 4 August 2015 and remains in
business rescue.

2  We act on behalf of Piers Marsden and Peter van den Steen, the joint business rescue
practitioners of OCM and on behalf of OCM.

3 OCM Is the beneficiary of the Optimum Mine Rehabilitation Trust Fund {"Trust™), a Trust
established for the purpose of holding funds to secure the environmental rehabilitation
obligations of OCM.

4 There is currently an amount of approximately R1.5 billlon which is held in an account, in the
name of the Trust, with The Standard Bank of South Africa Limited (“Standard Bank").

5  Standard Bank has advised the trustees of the Trust that it does not intend to establish
business relationships with Tegeta Resources and Exploration Proprietary Limited ("Tegeta")
(who nominated, and who subsequently have been appainted, the trustees of the Trust) and
that it will be terminating Its relationship with all companies in the Tegeta group.

6  OCMis a subsidiary of Tegeta,

7 The effect of this is that Standard Bank will be closing the Trust's bank account and has
requested that the Trust's funds be transferred to ancther banking institution, with the written
approval of the Department of Mineral Resources ("DMR"}.

Werksmans Inc. Reg. Na. 1980/007215/21 Registered Office 155 Sth Straat Sandton 2196 South Africa

Directors © Hertz (Chairman) AL Armstrong BA Aronoff DA Artelro T Bata LM Becker JD Bohr AR Berman NMN Bhengu Z Biiedsn HGB Boshoff GT Bossr
1] Buswell MC Brdnn W Brown PE Burger PG Cleland JG Cloete PP) Coetser C Cole-Morgan IN de Villiers R Driman U ¢y freez R) Feenstra 5 Fodor
5] Gardiner D Gewer JA Gobetz R Gootkin 10 Gouws GF Griessal 3 Hollesen MGH Honfball VR Hoslosky BE Hotz RC Jacobs TL 3anse van Repsburg N Harduth
G johannes 5 July 1 Kallmeyer SLG Kayana A Kenny BM Kew & Killoran N Kirby HA Kotze 5 Krige P) Krusche F e Roux MM Lessing F Levenstein JS Lochnar
K Loww 1S Lubbe 8S Mahasa PK Mabaso MPC Manaka H Masondo SM Maerane C Moraitis PM Mosebo KO Motshwane L Naidoo J Nickig Ji Niarmand
BPF Olivier WE Ouosthuizen S Padayachy M Pangsgrouw CP Pauw AV Pllay D Pisanti T Potter BC Price AA Pyzikowski R3 Rzath A Ramdhin L Rogd
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JOHANNESBURG « CAPE TOWN + STELLENBOSCH . TYGER VALLEY




96

OPTI13168.19/# 3821565v2
31032016

8  The trustees of the Trust have advised the business rescue practitioners that they have
identified the Bank of Baroda as the banking institution to whom the Trust's funds will be
transferred. At present the trustees intend to transfer an amount of R1.5 biilion.

9 In light of the fact that the DMR has indicated that it is agreeable to the Trust's funds being
transferred to the Bank of Baroda, provided they are a bank registered as such by the South
African Reserved Bank ("SARB") and recent press reports which have indicated that SARB is
investigating the Bank of Baroda, the business rescue practitioners have requested us to write
to you to enquire whether SARB has any reservations or concems with the trustees
transferring the Trust's funds to the Bank of Baroda.

10 We understand that the DMR has approved of the transfer of the funds, subject to the
condition referred to above, and that the transfer of the funds is imminent.

11 Your urgent attention and response to this would be appreciated.

12 We look forward to hearing from you.
Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NG SIGNATURE.




