PSV-0937

T2 39vd

£

(auswisnfpe
S 49ppIq Buisn)
Bunjuey

uoljiiw 857y Aq peonpaa sem g 49Pppiq 10 Jesodoud 2aud mau ay) ‘passed usaq pey ajep buisop sy se uonesspIsuod
Our usye) Jou sem Buprid siy) Bupud pasines ayy 30 33ep Buisop ayj 1s0d [esodoud Bupud e paywgns ¢ 1opPIgs

m ................... m e o 1
S | ‘%zLrie | — Swshs-y
. m ! _ S 4oppig
1 ¥ " ~
. o T ¢z9
biieL ) s = N s
. \ ®Qeq
8 | %L18°G1 ! uoIsuswi(
: ) | _ 19305N
| .m | %0006 | - | el
Tg9g'T €9€'T TEET i
sjuiod 24008 Bupud *ucw.__.“_w“”__._um 1230 Bupud Buud :om_..mmEou
33999 llesdAQ [enuajod g Joppg  POS!IEULION pasiaay bupiig

e —-

o

JANSNYYL

i Y ur ooy

=\

SS320.d UOIEPUBWLIO0AI BY] Ul Papn|dul Jou
NG UMoys s § 19ppIq Woly uoneIBPISU0d BupPLg



PSV-0938

¢ ADvd

JINSNYML

Alapres g By Guiarae,

> A

N

S1UdU0)



PSV-0939

£ 39vd

 je100N

suonenobau auy

Buunp pajiesap aq |m Joppiq sy Aq paploddns 94 [Im UPIum saAneniu)
SNOUEA 313 JaAsmoy “Joy ajqel) Ajlen)denuod aq (1M Jappiq 3YI LPIYM
UoISSIuqns Japus) [eniul ay3 Ul 335 sem 9,0¢ JO uofjeosyjenb-aud y

justudojnaq |
1lddns

ssasold

uogesyuep ay3 1sod 1 Jappiq Jo Bupjuel
pue Buriods syy uo edw jeualew

B 9ARY JOU pIp ss3204d uoes)|euiou ay)
SIESA OM] JaLjoue

10} puaixa 03 uoildo au; yam uonesnp
3PeNUOD Je3A B3Iy e Joy st Bupud sy
ssa00.d uopenobau

3} J0J Buleseq Ul 3Q [IM pue 1Yo 152
9} sem Jayo Bupud pasyeuou sy

buiayo
fenJauwo)

syuswainbal
[22IUYD3] 5,3PUSUe | oW . Ca
0} 3|qe 3q M Aoy Jeu & T

Buneoipu; 2ouabi|Ip anp Buuayo

PUe $3553200.1d uonen|eAs \ y ﬂ\mmm 0L 7%00"9L 1edtuyday
9l 13oq 104 %0/ T N
9A0(E Pa40dS JappIq SILL
Bunjes ysu 241008 jesiuyoay,

souabiig ang =ouebijig ang d4yd

JANSNVHL

Buriayo s.soppiq paristaid oy jo Areunung

49ppiq palidjaid ayj3 se papusawiwiodas udaq

sey T 19ppiq ‘bunnid pasijew.lou ayj pue uonenjeas

buiiid pasiaal sy ‘aouabiyip anp ay) uo paseg



PSV-0940

bZ 3Dvd

T 45ppiq 03 Buipieme ybnoauy
pajebiiw s) poye sy Axusyadwiod JOpuUBA a3 JO uoleIYIISD
pue uonejneded-al ‘uonesiuebio-as uedyiubis 24inbay |m s
IAIDS MBU 3] 0] S|PAS) BDIAIRS JUR.1IND 3YY WOy Buuonisuel T
T 49ppiq
0} Buipseme Aq papioae ARASYS ale sysu pue $53004d uopisuen
a3 Jo Juswabeuew au) pue (j2303N) Japirosd 1AI9S usquindul a3
yum Aemsapun Apuaaind si uoneluswajdun {lemaly uoijesauah JxaN -
(SSIW J83uRWAS) Japiroid aa1nes [ewIX®
_ ue ybnouyy yiomsu ay) 4o Buuojjuow jewsxe ue Jo uoejuswa)diu
| 3yl ybnoay 1ausuel) Aq peiebniw usag ABY SHSU AJUNDaS .
DAIIDDY9 SW0IS] S|DAI] 3VINIIS
MBU 3L} |Un SLRUOW X)s Jo poliad uonisuen e pajussald T s1pplg
"Jsusuel] 0)
suondnusjul 1S S1qissod asiwiuiw Buiop os Ul S2OIAISS 3 UM
SNURUOD 0] J3piA0ad JUaquundul 3U) Yim sjuawwsaibe [eatiwod
03U J23UR (1M ABL3 Jeuy pjedipul aAey SIappIq Yioq asljelisiew siyy
PINOYS “Jopinoid 821AI8S JusquIndul ay) WOl SyIuoW 7T peiendns
24 UIYIIM SI0IAIRS JIOMIDN BRIy 2PIA U3 uomsuen Ajny o)
9Iqe 3q J0u Aew ASUy Jeyy pa3edlpul LRoq aAeY § JOPPIQ PUB £ J3ppIg -
UORESIjewLIou pue suonesyue

‘sawionno dusbip anp ayy uo paseg Wds OT/06 € 10§ Sem
yoeoidde jusweinoosd pancidde ay) “soud 1SaMO| B} Sey |2109N

L%

19ppIq patidja4d ayy
J— Se T 19ppiq buipuawiwodal 10y uoeAROW JayMNg



PSV-0941

S¢ 39vd

_

__ AIDAIIBp 201135 Lo
| Burpedu Hunuiod Jebuy uj Ynsad PiNo2 pue AJxaidwod jeuopippe
4 mwu_.._uob_.__._wu_>o._a8_ammwco:mﬁw_osuaucwgc_oan_,q

"SJSMO) IS LIeS Lo
- SuOReeISS 1500 Ui s)nsal Jybiw ssemo) 2119 Jo paeme sy bumyds
_ PUE 9[5S JO SLIOUID U0 26.I9AS| 0 JOPIOC Ul SIDMO] 3DIAISS |2
_ pspleme aq M Asy) Ji se soud 0] pajsanbal aiam SI2ppIq se SIS0
A BAHUOS B3 ssealdul ||Im Ajpjeledas siomo) adIAIsS JO Buipsemy

: (uBisul
7_ IDHeW Jaupes)) SI9MO] |BNPIAIPUL UG anjeA 3y Jo wnjwidud %0T
2 Ul s)nsad Afjensn 3jo4 Jojebaibbe pajenosse pue saojAias Jjids ay |

“_ sJapiaoad
_. SDIAISS JUSISYIP O papJeme J1 S1amo) au abeuew 0 9jo. J0jebalb6e
“ ue jyin 03 Ayigeded au aaey ARuUSLING J0U SIOP JeuUSUR) 1
i AjPjesedas papieme 212 SISMO) IIAIDS Jl panpp
v 2q ||m saingonays Juawsbeuew diysuonelpa sisy) bujbetans| ybnoay

PR1eald USSq dARY Jel) SIPUBPILS UIBLISD 1Ry} PauILID)Dp Sem u
|

h

19308

19ppiq 3|buis e

0} siomo} ||e buipieme .10} pue Jappiq patiajald ayy

JINSNVYHL

Se T J9ppiq bulpuswwodal 10) uoneAROW JaYMINg



PSV-0942

9¢ 39vd

"SA8ppIq |nyssaddnsun () 1noj ayy 104 394634 Jo s1oN9| ubis

+12ppiq passase.d Y3 10 (107) 3usau Jo 1on07 ayy ubis °q
: (P Aad) 1=309N 03 ssauisnq jo pJeme pue ssadodd Juswaindoad ayy jo jeaosddy e

03 309 243 40} 3sanbau
SU3 suleju0d pue pamojjo) uaaq sey ssas0.d Juswsbelus 19PIoy=)elS a3 183 saluaA uonejuasald siy)

leaoadde 10j 3sanbay
JINSNWYHL



PSV-0943

£2 39vd

|

uonisue,|

piemy 1penuo?)

504vd

13ppIq ps.dgead yum suonenoban

juswdopasp
yoed suonenoban

309 Aq |eaouddy

M3IASY (0SI9
[ e e S e e S e .IJ

LIOREeSI[euwou do1d

S190 20ud pasiasy

S0USIBJR) pUB YSIA 3YS

UOISSSS UOReIyLeD

JINSNVYHL

panoexg | _ |

sdajs 1xaN






PSV-0945

PV-423

PV

Transnet Group ISCM |
Tender Evaluation And Recommendation Report WRANSMES

Description of Goods /Service: Provision of Network Services ""
RFP No. GSM 13/04/0722

Date: 30 Octaber 2013

TENDER EVALUATION AND RECOMMENDATION REPORT

DESCRIPTION OF GOODS /SERVICE: Provision of Network Services

' RFP Mo. GSM 13/04/6722

TABLE OF CONTENTS

1. EXECUTIVE SUMMARY
11

2. RFP EVALUATION
v W7

3. CONTRACT BUDGET
18

4. RFP QUALITY AS8SURANCE

8. RECOMMENDATION:

lof21



PSV-0946

PV-424

Transnet Group ISCM
Tender Evaluation And Recommendation Report

1 EXECUTIVE SUMMARY

1.2  Project Backgroumd

Transnet currently procures Network Services from Neabe! (Pty) Uid since 2008 as 2 resuit of the sale
agreement for Transtel to Neotef as @ going concem. The curment agreement with Neotel is due to expire on
31 October 2013 and Transnet went out on open tender In order to test the market, The successful service
provider for the services sought on this RFP will be awarded 2 three-year outsourcing agreement with an
option to extend for two (2) years at Transnet's discration.
mneedfnrauetwurksarvlqesmmewautasaresuttofﬂreemlmntexplryoftlmammtagmmt
with Neotel. The Network Services outsourcng strategy was deveioped with the assistance of an
international ICT Consuiting Company (Detacon Consulting) which wes contracted for a pertod of three (3)
months to assist with Due Diligence on the current agreement and advise Transnet on the avallable sourcing
strategy options based on the Due Diigence findings (Ses Annexure A). The intention of the RFP process
was to partner with a single primary servioe provider that wouid best support the achievement of Transnet's
current and future Network Infrastructure Services requirements. It was however clearly stated in the REP
that Transriet will reserve the right to award each service tower to more than one service provider.
The Cross Funcienal Sourcing team (CFST) completed afl preparation work to go out to market after the
following approvals wene obtained:

¥ EXCO, BADC and Board approval on the sourcing strategy to go out on an opsn tender for 2

perlod of 3 years with an option to éxtend for 2 years:
> Sourcing Strategy, RFP and Advertisement approval by the GCE as delegated by the BADC and
Board (See Annaxure B).

All the above-mentioned approvals have already been obtained and are avallable on request.

1.2  Project Detalis & Deliverables

Sourdng Strategy

The objective of the Network Services RFP Is to source all services through a Praferred Service Provider
capshle of servicing all Transnet Operating Divisions In thelr locations around the country. Should this service
provider not be able to provide the fill complement of the reguired services, they will nead to partner with
other service providers to Nl these sarvice gaps. This parineting can be via creation of @ Consortiumn or a
Joint Venture. The nominated senlor service provider within the Jolnt Venture or Consortium will be the Prime
Contractor with whom Transnet will contract for the full complement of services. The Prime Contrachor
take full responsibifity for end to end delivery of the services and relationship with Transnet, ;



PSV-0947

PV-425

Transnet Group iISCM
Tender Evaluation And Recomimendation Report

Based on the advice of the ICT Outsource Pariner (Detecon) and internal analysis ard review of the avaliable
sourcing options, the following four (4) souncing aptions were identified:

» In-Sourcing with external sandce defivery {Option 1)

*» In-Sourcing with Internat service delivery (Option 2)
»  Multi-Sourcing model with each OD appolinting their own Network Seyvioes SP (Option 3)
> Single Sourdng (Managed Services Model) where one primary SP s appointed to provision
Network Services to alf Transnet ODs. This Is the recommended option which was approved with
the Network Services sourcing strategy.
L3 Approvals already grantad by the Group Chief Executive are as follows:
All the approvals Fsted below have aiready been achleved and are avaflable on request.
> Approval to go out to the open market on 2 Request for Proposat (RFF) for the Provision of
Network Services for a perlod of three (3) years with an option o extend for twa (2) vears:
> Approval to Shortlist, Conduct Due Diligence and Negotiations on the Nebwork Services RFP
(See Annexwre C).

1.4 Request for Proposals (RFF)

The RFP was drafted with Transnet’s terms and conditions, and requested the market to respond on spadific
Technical, Suppller Development (SD), B-BHEE, and Pridng criteria. The templatas on which the bidders ware
required to respond on and submit to Transnet were Included as part of the RFP. This was to ensure that
Transnet's RFP Is fair, transparent, equitable, competitive and cost effective Int line with the PPPFA guidelines,
Furthermore the templates would allow Transnet to evaiuate the received bid documents using the standard
evaluation methodology consistently across all bidders.

Cross Functionai Sourcing Team (CFST) taam meetings were held to develop the Sourcing Strategy, RFP and
all Annexures. Each Transnet Operating Division was reprasentad in the CFST.

The Network Services RFP was Issued o the mariet on 14 June 2013 and dosed an 13 August 2013, The
above dasing date was extended twice by 2 perled of two (2) weeks as 2 result of extension requests that
were received from the potential bidders, The RFP extersions mentioned above were duly approwved by the
GCE and coples of the approved documents are avallable on request,

A five stage evaluation process as stipulated in the RFP was employed with the fallowing evaluation stages:

» Stage 1 -~ Administrative Responsiveness
> Stage 2 - Substantive Responsiveness (Technical Critical Criteria and Supplier Deveiopme
Initistives of 309 of overall bid price set as a Prequalification)
» Stage 3 ~ Technical Evaluation (Minimum threshold of 70%)
ejof 21
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» Stage 4 - Final Score proportioned by:
o Price - 90%

o B-BBEE (Soorecard) - 10%:
» Stage 5 — Post Tender Negotiations (induding Pricing, Technical, SD & B-BBEE Improvernent
Pians)

Group Strategic Sourcing afigned with the required High Value Tender processes, which Inciuded the
following:

» The estab¥shment of a Qross Functienal Sourcing Team (consisting of representative from abi
Operating Divisions, Commercial, Integrated Supply Chain Management and Supplier
Development).

» mmamammms&mmmwmmm

> Transnet Intemal AUGI representatives included n the strategy and RFP raviewing, tender
briefing session, al evaluations stages, Post Tender Negotiations and reviewing of the TEAR
report before belng presented to the delegated authortty for approval,

1.5 DISCUSSION:

Prioe to exiry of the cument contract, a request for an extension was submitted to EXCO, BADC and Board
for approval of the extansion and approval of delegation of authorlty to the GCE to approve the Issuing and
award of the Network Services RFP. The Board approved a five (5) months extension of the Network Services
contract with Mecte! effective from 01 April until 31 August 2013, A further two (2) months extension from

01 September 2013 urtit 31 Oclober 2013 was approved by the Board in August 2013 In order to give the
Cross Functional Sourcing Team (CFST) time to finalise the Network Servioes RFP, As part of the two months

extension approval, the Board also approved 3 twelve (12) months bransition period to migrate provisioning
of servioas fram the cument contract i the new contract, Refer to Asnexure D for the two months

extension latter which was diudy signed by both partias,

1.6 Contract period of the new contract
Start Date: 01 November 2013
Explry Date: 31 October 2016
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1.7  Tender Detalls and Tenders Received
RFP Number | GSM/13/04/0722 i
RIF Issue Date Friday, 14 June 2013
RFP Closing Dete Tuesday, 13 August 2013
REP Validity Perfod 120 days
Extended RFP Validity Period | 0 days
Procurement Procedure RFP - Open Markat —
Purchase price of RFP R5000,00 B
Dats of Advertisement | 14 June 2013
Piace where Advertised The Star, Cltizen, Cape Argus, Natal Mercury, Sowetan, Daily
Dispatch, EP Herald, Volksblad, Business Day, New Age, Sunday
Times and City Press

 Method of RFP Evaiuation Method 1:
Stage 1 ~ Administrative Responstveness

Stage 2 - Substantive Responsiveness

Stage 3 - Techmical & Functionality {(70% Threshold)
Stage 4 — Consolidation Evaluation

price - 90%
B-BBEE - 10%
Stage 5 - Post Tender Negatiations (PTN}
Number of Bids Recelved 5 -
' Number of Responsive Bids | 4 - : TR
Number of Non Responsive |1
Bids
Scheduled Award Date 31 Ocinber 2013 gy
Revised Scheduled Award | 31 October 2013

Date

1.8  Evaluation team

The CFST tesm identified potantial evaluators and a request was sent to 2l OD's o make the people
avaliable to participate. The tearns were confirmed before the tender closed and the detalis are discussed In
this section. The tabie helow details the Individusls who evaluated the tenders per stage:

?worﬂ%
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| Awym Botha (Technica)
| Mianyiso Nokow (SD) Gomolemo Mahange
Mzamo Manzini (SD)

Justin Williams

liton Martin

Kevin Govender
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i—___- -Phllllp Phist

Mogau Seama

Travi Jogste

Rlaan Oothul2en

Karen Ferreira

Ian du Preez

Warren Pretorius
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Lerato Tseks & Nkamyiso Ndiovu

Nihuseng Motloung & Mzamo Mareini

Tharwle Vorster J

ie Oummmhlﬁlmm
A total of 19 vendors purchased the RFP documents, a5 Asted below.

m &L 3 SERAL b ew&&ﬁ»@‘w

Bidder 1 Dimension Data

 Bidder 2 Wipro Technologies South Africa (Pty) Lid

Bidder 3 e T-Systems

Bidder 4 Neote! (Ply) Ltd

Bidder 5 Business Connexon (Pty) Lid

Bidder§ ] Telkom Lid

| Bidder 7 | vodacom e Ry
Bldder 8 Prive Waterhouse Cocpers (PWC)

Bidder 9 E s HCL Axon (Pty) Lid o
Bidder 10 & Huawel Technologles SA (Pty) Ltd

Bidder 11 | BT Communications South Aftica (Pty) Ltd

Bidder 12 M Broadband Infraco (SOC)

Bldder 13 . | Datacentrix (Pty) Ltd

Bidder14 [ Xuma Technologies o n
@idder 15 AE Software Soksions

Bidder 16 Bytes Systems Integrated

ﬂ@m&
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[ Bidder 17 T T Ciseo Systems
 Bidder 18 o Altech Autopage Cellular ) -
Bldder 19 " | Nashua Communications

Refer to Annaxure E for & iist of bldders who purchasaed the Network Services RFP,

1.i0 Briafing Session

A total of 20 prospective bidders attended the compuisary briefing sessions that was held on 27 June 2013,
The 20™ bidder was later removed from the bidders’ roll a5 they falled to pay the full purchase price of
RS000 for the bld document as they have only pald R300 when they were allowed into the compulsory
briefing session as they clzimed to have confused the Network Services RFP with the Financlal Services REP
which was sold for R500. The Network Services and Financial Services RFPs were advertised through a joint
advertisement In the: interest of cost savings for Transnet S0C Umitad.

The Network Services RFP briefing session was open to all potential bidders who have already purchased the
RFP document as attendance was compulsory In order ta be allowed to submit your RFP, This session was
conduched to achise the prospadtive bidders about Transnet’s network services requirements and how to
complete various sections and templates of the RFP dacument,

A CFST meeting was held after the briefing session to discuss the outoome of the briefing sesslons and for
praparation and answering all questions that were pased by the prospective biddars durlng tha session.

All questions that were ralsad at the briefing session and afterwards were answered by the relevant Transnet
subjject matter experts and forwardad to the Govemmancs Department first for veiting before being sent out
1o alt the bidders that purchased the RAF document.

111 Proposal
The following bidders submitted thelr proposals on or before the extended closing date of 13 August 2013 at
12:00. Refer to Annexure F for a list of all bidders thal submitted RFPs. (No [ate submissions wers

recalved)

“m Tgi“r_ R Y :

1

o 0N N e

) =SSN |

T = N ) U, Mo

s - T-Systems South Africn (Pty) itd, Midrand in
oollaboration with Broadband Infraco SOC Lbd,
Woodmead

B
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112 Tender communication:
Tha process fallowed for tender darffications and communications was as follows:

) The bidders sent the questions to Transnet thvough a nominated Strategic Sourcing representative
as stipulated on the RFP;

b) The Transnel subject matter experts drafted a response to the questions;
<) Questions and Answers from hidders were vetted by Governance;

d) Input fram Governance was incorporated on the responses; and

2} Questions and Answers were serk out to all bidders who purchased the REP,

Adequate time was giver to bidders to respond to the darification questions per occurrence (See Annexure
6 for the TAC Secretzriat Permission). A summary of the key darificalion events and dates ane listed below:
[ Authority b communicate | Authority to communicate granted by the Secretariat of the Transnet |
Acquisition Counc (TAC) andd communication vetted by Governance
befare issuing.

| Date authortty granted | 01 July 2013 —~ Briefing larification.

Nature and outcome of | A communication was sent to all bidders:

authorized Qarification questions and answers.

communication
Authority to communicate | Authotity to communicate granted by the Secretariat of the Transnet
Acquisition Coundll (TAC) and communication vetted by Governance
before issuing.

Date authority granted | 21 August 2013 — Substaritive Clarffication with 4 of the 5 bidders

Natuwe and outcome of | Bidder 2 to 5 were requested to indicate where the supporting
authorized information for the techinical oritical ofteria can be found on their RFP |

communication submissions. The bidders responded by providing Annexure rsnbers
of where the inforrmation can be found on the files

Authority to communicate | Authority bo comsmunicate grantad by the Secretariat of the Transnet
Acquisiion Coundll (TAC} and communication vetted by Govermnance

before Issuing.
Date authorky granted | 09 September 2013 - Commercial Clartfication with Dimension Daiza

.

Pag 21
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[ Wature and outcome of | Before the test for Commerdial responsiveness, the evalaation team
authorized picked up that Bidder 3 submitted four (4) different pricing shests and
communication then requested the Bidder to clavify which one should be used as
Trangnet can only consider ane (1) mricng sheet The Bldder
responded that Transnet can use the price Hst for the AYAVA solution,
| Authority to communicate | Authority to communicate granted by the Secretariat of the Tranenet
Acquisition Council (TAC) and communication vetted by Govermance
before Issuing,
Date authority granted | 10 September 2013 ~ Relationship dlarification between T-Gystems
| and Deteoon Consulting
Nature and culcome of | It was brought to Group Strategic Sourcing’s attention that there is a
authorized | possible conflict of interest between T-Systems and Detecon
communication Consuiting who did the Due Diligence project which was regarded as
stage 1 of the Network Services RFP. In tenms of the LOL, Detecon
and Its related parties were not allowad to tender for the Network
Services RFP (stage 2) If they have participated In stage 1, T-Systems
has since provided a signed Affidavit indicating that there was no
information sharing between tham and Detscon Consulting and that
they will welcome any action which Transnet might take should It later
emerge thet there was information sharing behween them and
Detecon Consuiting
2. RFP EVALUATION
[ome1] | [sawz ] [sems ] i [=
Administrative Substantive ! 70% Misimum | Awerd
Responaiveness : Responeiveness!  Throshold confract

-

A ek T R )

|
|

N
% s~ |
O

-

A L Y T R T M e ]
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1,1  Siege One - Test for Administrative Responsiveness
Amnﬁmmmmmammmmmmmmmmmmuk
Services RFP. Al five (5) bidders proceaded to Stage 2, See Annexure M for the administrative cunsolidated
scora sheets,

22 Stage Two - Test for Substantive Responsiveness to RFP
mmwmmmmeMMMmmmummm.m:m
focused on compliance to technical critical criteria, commitment to SD pre-qualification, attendance of
compudsory briefing session and submission of @ priced offer, This stage of the evaluation was to ensure that
only compllant tender submissions were evaluated.

Templates were used to caplure the respansiveness of each tender submission. Governance and TIA was
consulted to ensure that the process was consistent and falr b all bidders that submitted the RFP.

The substantive stage was conducted after the administrative evelustions followed by the techrical
evaluation as this RFP is not exampted from the PPPFA and the SD will be negotisted on stage 5 (Post
Tender Negotiations), however SD was set as a pre-qualification.

One bidder (Bidder 4) falled to pass substantive evaluations as they falled to produce proof of five (5) years’
eperience on Wide Arsa Nebworks (WAN) services as requested on the technicd critical orfteria. TIA
concurred that the submitted Information falled to meet the stipulated minimum technical requirements.
Inifalty all 5 bidders proceeded to stage 3 and were evaluated on technica! while the evaluation team was
walting for the four (4) bidders to provide evidence of their WAN experience and Contact Centre footprint
axperience as requeshed on the RFP.

After receiving the outstanding evidence, Bidder 4 was disqimiified and the remaining four {4) bidders
proceeded to stage 3 (Technical evaluation). See Annexure I for the consolidated substantive score sheet.

2.3  STAGE THREE - TECHNICAL THRESHOLD [70%]

Prior the commencement of evaluations of the tender, standard evaluation tempiates were developed and
reviewed by the CFST team and TIA. Sesslons were conducted to ensure that there Is alignment on the
Network Servioes strategy, evaluztion templates and the scoring methodology.

During the devalopment of the Strategy It was dedded by the CFST that Transnet will requast the bidders to
respond o all technical questionnalres using the responsa templates that were Issued with the Networic
Services RFP.

A summary of the technical evaluation resuits for Bldder 1, 2, 3 & S are Indicated on the below tebie and

suminary bechnical evaluation sheets are included as Annexisre J ofuﬁsrepam/ﬁ
MWI
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After completion of Stage Four evaluations, & recommendation for approvat of due diigence and negotistions
was preserted to Management for review and approval, During review of the submission, Managemarnt
picked up a discrepancy around the moderation methodology that was used by the Cross Functional
Evalustion Team (CFET) on fimctonafity/ftechnicai evaliuation which resufted In Scoving discrepandies.
Management established that the moderation methodology that was used by the CFET was not i Bne with
the prescripts of the FPM and referred the submission back i the CFET for re-moderation. A re-moderation
monmhddmmmmnmammmmﬁmmmmmmm&mm

moderation sesslon are as indicated belowr:

BIOER1 | BIDDER2 | BIDDER3 BIDDER &

Finel Technical 76.42% 66.80% B7% 65.93%

Based on the shove technical re-froderation results, only Bidder 1 and 3 passed the technical tweshold of
70%. Bidder 5 obtalnad a totat technical score of 53.93% which was 0.07 fess than the technical threshold of
70%. Transnet requested the Natlonal Treasury to provide guidance on whether the fnal technical smores
¢an be rounded off to a whole number which Transnet belleved the PPRFA sllows for and which will aliow tha
thind bidder to also go through in support of an open and competitive tender process. The Naltonal Treasury
pravided confirmation that rounding-off on functionality/technical Is Indeed possible and this resuited In
Bidder 5 also making the technical threshold of 70% on this RFP. The confirmation letber from the National
Treasury is included as Anmexwre K of this TEAR report. The final rounded technical scores after obtaining

Treastry's guidance |s as follows:
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24 Stage Pour = Commerclal Evalustion

The sucoesefid bidders on stage 1, 2, 3 and 4 wene evaluated on Price andd B-BBEE. The table below shows
the weightings In fine with the PPM.

Stage Four Evaluation - Final l Weighting
(Price = 0%
B-BBEE 0%
F_“*u . ™ 100% . .

Durlngﬂ'leCommerdalmlmﬂmsIt&cameeﬁdmt&utﬂumﬁmthﬂmoﬂemdbvheﬂrmﬂ}
mmmnmmmvmmwmmmunmmaomm
assumplions which would have a huge Impect o pricing once unpacked. The below commercial evaluation
results were based solely on the submitted pricing without taking Into account assumptions which were
stipulated by the various bidders which might resuét In major changes In pridng once discussed with the
shortiisted bidders. Below Is a summary of the first commerdal evaluation results based on the priding
template that was submitted with the RFP without takdng assusmptions inko account;

First Price Evalustion for Network Services RFP (Pre-Due

Diligance)

_BidderNeme | Prcn Polnts |
___Bldderl R1_3_09305796.00 24.85____q
Bidder3 R80S 934 857.67 90.00

Bidder S R1 330 117 974.48 3196

To ensure that Transnet s able to conduct 2 “Iike for like” comparison a second pricing assessment was done
after the CFET mat with the shortlisted bidders to clarify their assumptions and requested them o submit
their revised commerdal proposals. This saki assessment was done in line with the Due Diigence and
Negotiations approval which was grantad by the GCE on 14 October 2013. Tha GCE approved Due Dillgence
and negotiations lethers that were Issued to the shortlisted bidders are Included as Arneaure L of this TEAR

report.

Below are the revised commerdal evaluation nesults after the final commerdal propesals were recelved and
evalunted by the commercial team, A summary of the initial and the final commerscial evaluation results after

Due Difigence Is Included as Annexues M of this report;
Page 130 2 &
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Second Price Evaluation for Network Services RFP (Post Dug

Dlligence)
| Bidder Name Price Palnts
‘Blders | R1330876516.32 90.00
Bidder 3 R1 714 300 055.26 64.07
Bidder 5 R1 622 157 146.03 70.30

After recelpt of the final commerdial proposais from the bidders, Transnet did a normaltzation exercice on the
recelved pricing In order to ensure that the bidders were quoting for stmiar services and there were no
pricing amisslons on the quoted service towers that can inflate the quobad pricing post contract award, Below
are the results of the pridng results of the bidders after the nomallzation prooess.

Third Price Evalustion for Networlk amu- RFP (Post NormaRsation)

Bidder Name Price Points
Bidder 1 R1 363 407 228.40 90.00
Bidder 3 R1 584 967 883.26 75.37

 Bidder5  R1736 894 36639 65.35

After condusion of the normalization process, a final darification session was held with the three bidders o
double check If they have not omitted anything on their pricing. Bidders S Indicated during discussions that
their 3oint Venture partner might be able to negotiate optimization with its sharehoiders which witl result n
an overall reduction of R248 milllon on their tendered pricing. Bidder 1 and 3 aiso Indicated minor possible
price changes which wouid have resulted In slight adjustmants in the final commercial proposals. Below Is en
indication of the pricing changes 1f the R248 miflfon possible price reductions were to be taken into acoount
o this project even though this is not possible sinos the finat pridng has already baen submitted,

Fourth Prioe Evaluation for Network Servicas RFP (Post Normalization and after
inciusion of tha R248m possible price reduction for Bidder 5)

| Sdernmme | Wrice _ Polets
Bidder1 |  R1363407228.40 000
Bidder 3 R1 564 967 883.26 7537
Bidder 5 ~ R1488 694 366.39 81.72 %/

Page 15 of
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25  Suppler Development (5D}
In addition to the Transnet request for the Bidders 1o submit 2 30% commitment on SO initiatives, bidders
were also requested to provide Transnet with their valid B-BBEE Verification Cartificates for evaiuation of

their scorecards based on the 90/10 principle, Selow it the summary of the B-BBEE evaluation resulis based
on thelr current scarecards:

B-BBEE Evalustion

| buders Lavel 3 | e |
Refer to Awmaxure M for the 3 detalled B-BBEE evaluation sheets

1.6 Stage Five - Due Diligence & Negotiations
Al three shortiistad bidders were subjectad to a Dues Dllipence process In order to darify thelr bid
submissions and vertfy their technical capabliity to execute on 2 coniract of this magnitude. The CFET In
consudization with Management took a dedston that in the [nterest of time due to the eminent expiry of the
Neotel contract, only Due Dillgence will be conducted at this stage and Post Tender Negotiations (PTN) will
only be conducted with the preferred bidder post signature of the Letter of Intent (LOI).

DMngDueDligelmthefo!owmacu\duesmdonebrtflemammmlume(CFEn:

» Discussions with the Individual shortlisted biddars were heid to clarify alf assumptions and the
bidders were requested 1 submit their revised commercial proposals to the Transnet TAC
Secretariat by no fater than 24 October 2013 at 05h00;

+  Indhidual interviews with the shortiisted bidders’ key resources were conducted;

*  Site visks 1o the shortiisted bidders’ premises to inspect their Network Operations Cantre (NGC),
Data Centres/Hosting Faciiiies and Disaster Recovery (DR} sites were conducted;

»  Telephonic interviews with the shortiisted bidders’ lozy customens were conducted to determine
thelr performance track-record on some of thelr aurent network services customers,

A Due Diligence repart which is included as Annexsre O of this TEAR report was complied by the Cross
Functional Evaluation Team (CFET) on conclusion of the Due Diigance process, Basad on the Due Dillgence
report Eldder 1 and 3 clbtained a green overall score as both soored above 70% while Bidder 5 recelved an

amber score: as their overall Due Diiigance score was 68.94%. /4
- &
b 1\
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2.7 Welghted Score
Below Is the final ranking that forms the basis of the recommendation after the normalization of the received

pricing. Based on the below consolidated weighted scoring results, Bidder 1 1s the highast in terms of ranking
and they are the recommended bidder for further contract negotiations as a preferred bidder,

Final Ranking for Network Services RFP (Post Due Diligence & Normalisation)

The CFET team’s recommendation Is to award 3l service towers Lo 5 single service provider as opposed to
awarding servioe towers separately dased on the following reasons:
s The bidders have indicated that certain efficiendes that have been aeated through leveraging
thelr relationship management structures will be diuted If service towers are awarded separataly.
« Transnet does not ourranty possess the structure nor the level of maturity to fulfll an aggregator
role to manage the Integration between separate service praviders should the servics towars be
awarded indhvidually.
e Adopiing of a spiit sendoes mode! and appointing an aggregator usually nesults bin 3 10% pramium
of the vaiue of individual service towers managed by the Aggregator (Gartmer markat (nsight),
= Awarding of service towers separately will [ncrease the contract costs as bidders were requested
to price as if thay will be awarded aft sarvice bowers In order to leverage on economies of scale
and spliting the award of servios towers might resudfs In cost escalations on each service towers,
s Appointment of mare than one service provider introduces additional complexdty and could result

In fingar polnting impacting on service delivery,

3. CONTRACT BUDGET

The successful Bidder will be appointed for a parfod of three (3) years with an option ko exdtend for two (2)
years. The current Neotal contract spend per arnum Is approximately RS50m, The new contract spend per
annum prior to negotiations is estimated at R440m. The estimated contract spend aver a peried of three (3)
years Is R1, 3 billion. Based on the above spend estimations, there is already & cost saving of Ri10m per
annum based on the new contract prices. All Transnet Operating divisions have sufficlent budgets avaioble

for these respective Network Services requirements. /%,
Page 17052
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4, PROJECT RISKS
The risks assodiated with this recommendation are as follows:
¢ Both Bidder 3 and 5 have both incficated that they may not be able to fully transition the Wide Area
Nmmtwmmmnmwpummm)mnmwmmm
1mmmmda.mmlsmmmwmmmmmmmmw
Into comemercial agreements with the Incumbent provider to continue with the services in so doing
minimise possible service interryptions to Transnet,

+ The Security risk for Transnet as a result of the past Security breach impacting Bidder 1 and 5 who
are Transnet’s curent ICT servce providers. The EIMS department indicated that the security
requirements have (ncreased sgnificantly between the cument contract and the requirements
exressed In the RFP. This Is from a technical requirements viewpoint, an SLA performance
Viewpoint as well as compliance to Securtty standards and cert¥ication (ISO 27001 and 27002 are
expiicttly mentioned. In addition to the above requirements the following measures have aiso besn
taken:

o ‘The Transnet has already mplemented external monltoring of the network thiough
mmssmsmuaepmufummmwmmm
capebiiity and the servica provider will be required to provide reaf-time sequrity information
from ak devices on the network to the new security Intelligence centre. Data wi also be
mdﬁmmmmumsmmummﬂwmmmmuwwm

o The Nexi generation firewall implementation is curmently underway through Neotel and the
winning network provider would take over the management and Arst kevel monitoring of
mmmpmﬁeinmmmammmemmmmmm
areas within the network. This will significantty enhance the current protection levels,

o The transition from current service levels I the new service levels Is a massive step change
which will require fundamant2l re-organisation, recapitalization and cerfification of the
vaﬁarwnmwlnmemﬂtym.kbmmmbmvmamgﬁmmh
the transition pertod, and Transit rrist obtaln third party vefidation through the transition

period that the objectives are being met,

5 RIP QUALITY ASSURANCE
Transnet's prescribed RFP process was followed as per the PPM and with the guidance of Transnat Inbemal

Audit (TTA) and the ISCM Governance Department. /% &
) M“@/
AT
&
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The following sequance of steps was followed:
Stage 1 - Administrative Evaluations conducted by Group Strategic Sourdng Team,
Stage 2 - Substantive Evaluations conducted by Group Strategic Sourcing, Group ICT Team and the
Supplier Development Team.
Stage 3 - Technical Bvaluations conducted by the ICT Representatives from all ODs.
Stage 4 - Commercial Eveluations conducted by the ISCM Commerdal Team, Group ICT
Representatives and B-BBEE by the Suppller Development Team. Final Weighed scoring consolidation
was gone by the Cross Functional Evaluation Team (CPET).

Stages 1, 2, 3, & 4 were conducted sequentially and to ensura that the principles of the gateways were
adhered to, the following actions were taken:

a) Teams evaluated separately;

b) Maderation took place separately;

€) Gateway review sessions were held with the refevant team members and Transnet Internal Audit
(TIA) to confirm shortlisting of bidders per threshold.

TIA reprasentatives pacticipated in the full process from the strategy development stage, through to the
completion of the evaluations and recommendation for award.

Governanoe was consuited throughout the process to ensure compliance to Transnet’s Supply Chain Polides,

HVT Gatewsy Reviews
Gateway review sessions were held with the relevant team members and Transnet Intemal Audit (TIA) to

confirm shortiisting of bidders was done following the evaluation process 25 outlined in the RFP,

TIA representatves participated in the full process from the strategy development stage, through to
completion of the evaluations and development of a recommendation for approval of Due Dilligence,
negotiations and award. The High Value Tender (HVT) Gateway I and 2 regorts provided by TIA indicates
full compliance (green audit) to the Procurement process. The HVT Gateway 3 report indicated a need for
improvement due to the rounding-off of technical scores and the possible conflict of interest lssue between
T-Systems and Detecon Consulting. The above mentioned Issues have aiready been mitigated through the
rounding-oft permission that was received from the Nationa! Treasury and a writben Affidavit from T-Systems
confirming that there was no information sharing between them and Detecon Consulting. Refer to Annexure

P for the fudf HVT Gateway 1, 2 and 3 reports.

A possible confiict of interest Issue was also raised during tender evaluations bstween T-Systems and
mmmmﬂmnmdvementlnmeouewgmpmjﬁ{ﬂhmluft_hisllFP).T—
19
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provided a signed Affidavit confirming that there was no Wnfortnation sharing between them and Detecon
Consulting during compilation: of thalr RFP submission. T-Systems was requested to further condrm on the
Affidavit that shwuld & fater emerge that there was Information sharing betwaen them and Detecon
Consuiting, they will welcome whabever action Transnet might want to take against them, The T-Systems
Afidavit Is Included as Annexure S the TEAR report.

Page 20 of 21
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[N RECOMMENDATION:

6.1 It is recommended that the GCE approve the following:
s Approve the procurement process and award of business to Neoted (Pty) Lid;
+  Sign the Letter of Intent (LOI) for the preferred bidder (See Annexure Q); and
»  Sign the ragret fetters for the four (4) unsuccessfil bidders (See Annexure R).

RECOMMENDED /NOTRESOFMENDEY
Mandizr Dube
Category Manager (Group Struteglc Seurcing)
ome: 30/10/ 2013
OMMENDS RECOMMENDUED/NOT o/em
e 8 - g s -
> == ".. .. "____ﬂ.—“g-/--—"“
van der Westhulzan Fardg\m der;alt &
Date: e/ 29 r?c )
RECOMMENDED /NOT-RECOMMENDED
Group EIMS)
Date: 2\ ? \o{to (S
= rel [ QWP“’
Gwry o ,
Group ly Chaln Officer N Group Chief Financlal Officar
Dabte: Sofi ;s Data: w /6-20/3
APPROVED/NQT-APPHROVED
Ty
Sharla Plliny
Mting Group Chief Executive

Date: =) Cctoloesy 2 3
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egietration 130 Comisoimer  fockvies " TRANSNER
Hanbar 8tr. Johannesburg South Africa, 2122
1990/000900/30 2001 T $27 11 308 2250 \ r
F +27 11 308 1269
MEMORANDUM
W, transnet . net
To: Sharla Pillay, Acting Group Chief Executive (GCE)
From:  Mohammed Mahomedy, Acting Group Chief Financial Officer (GCFO)

Mantsika Matooane (Chief Information Officer)
Garry Pita, Group Chief Supply Chain Officer (GCSCO)

Date: 30 October 2013

Subject: RFP No. GSM/13/04/0722 for Provision of Network Services —
for approval to approve the process, award contract and lssue a Letter of
Intent (LOI) inviting Neotel to further negotiations as the preferred
bidder of this RFP

PURPOSE OF SUBMISSION:
1. To request the Group Chief Executive (GCE) to:

> Apmmetheproamatprmandawarﬂofbuﬂnesstom(m)ud;

> s#mmeLmoflnm(Lor)farmeprefemdbldder(SeeAmemreQ);
»  Sign letters of regret for the four (4) unsuccessful bidders (See Annexure R) and
» ggnuwmrwmmmmmmmaa(mmun.

BACKGROUND:

2. mwmﬂu(ﬂmﬂmmwamMmeﬂMﬁm@a
aleagreemeztof‘rranshelwueotel.Thlsagreunentwasduetouplreonalmrd-;
2013 and the Board subsequently approved five (5) and two (2) months extensions
respectively and the current expiry date is 31 October 2013,

3. All Transnet Operating Divisions (ODs) make use of this contract for their Network
mmmmam.mmmmmummwmm
known as Group ICT.

4, ThenudfameMkSewmnFPamaMasamutofuielmmhmtmd
mummmmmmwm)wammmmmm
Mmmmemmwmmeopenmﬂetfwmmt
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A Network Services sourcing strategy and RFP was prepared by the Cross Functional
Sourcing Team (CFST) that consisted of technical representatives from all ODs. This
sourcing strategy was recommended by the Executive Committee (EXCO) and Board
Acquistifons and Disposal Committee (BADC) and approved by the Board of Directors
(Board) in February 2013. The subsequent amendments on the sourcing strategy
pertaining to the contract period and technical threshold were further approved by the

BADC on 29 May 2013.

The Board delegated authority to approve the Sourcing Strategy, RFP, Advert and Award
to the Group Chief Executive Officer subject to approval of the BADC and the BADC
concurred with that recommendation. Refer to Annexure B of the attached TEAR report
for the BADC resolution delegating authority to the GCE as Indicated above,

An RFP was sent out to the market on 14 June 2013 and closed on 13 August 2013 after
being extended twice as per requests from the bidders and approved by the GCE. A
compulsory briefing session was held on 27 June 2013 and all nineteen (19) bidders who
purchased the RFP document attended the briefing session. Only five (5) bidders

responded to the RFP.

Bidders were evaluated against specHic criterla as set out In the Request for Praposal
(RFP) that was approved by the GCE on 09 June 2013. The table below Indicates the
number of bidders that passed at each of the evaluation stages.

Evaluations
Stage 1 Stage 2 Stage 3 Stage 4 Stage §
Administrative Substantive Technical Commaerclal Award Ingl.
Responsivenass | Responsiveness | Evaluation Evaluation Post Tender
— Negotiations
5 4 3 3 1

It was conduded during the technical evaluation process that three (3) bidders namely
Neotal(Bidderl),DﬁnensionDam(Bldder3)andT-Svstems(Bidder5)passedstagellao
4 of the evaiuation process.

The preliminary Network Services evaluation results in the form of a Tender Evaluation
and Recommendation (TEAR) repoit were presentad to Management for review on 01
October 2013. Management identified scoring discrepancies and requested that the Cross
Functional Evaluation Team (CFET) should re-moderate areas where there were huge
scoring discrepandies to be in fine with Section 18.4.1(fii) of the PPM that stipulates that
anowyingsoore/sshoudasageneralguldeﬂnebedeﬁermmedwherethereisapolnt
differential of more than 4 points on the 10 point scale as compared to the other scores.
A re-moderation session was held at Cariton Centre on 04 October 2013 where all the
impacted service towers were re-moderated and agreed upon by the entire evaluation
team including Transnet Internal Audit (TIA).

Transnet has also considered the Issue of Vodacom acquiring Neotel, its assets and
msmmerbaseaspmofmIsRFP.NeotelhashoWeverlﬁcatedaspartofﬂ\epmoes( \
S
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that this risk wili be mitigated and should the Due Diligence being conducted by Vodacom
prove to be positive for the sale and should the Competition Commission approve the sale
Neotel will continue to fulfill its mandate as part of Vodacom and offer services under the
agreed Terms and Conditions between Neotel and Transnet. Should the sale not be
concluded Neoted has also committed to continue defivery of services to Transnet on the
propased services as described in their RFP response with the nacessary commitment
from their shareholders.

A recommendation for approval of Due Diligence and negotiations was submitted to the
GCE for approval upon conclusion of commercial and B-BBEE evaluations. The GCE
approved the Due Diligence and negotiations request on 14 October 2013 and a copy of
the approved memorandum is Induded as Annexure C of the attached TEAR report. Due
Dillgence and negotiations letters were Issued to the bidders on 14 October 2013 and the

praocess commenced on 16 October 2013,

. The Due Diligence process kicked off with discussions on the bid proposals with the

individual shortiisted bidders to clartfy their assumptions and enable them to submit their
Best and Final Offers (BAFO) to Transnet. The pracess progressed to site visits to the
three (3) shortiisted bidders’ facllitles to conduct Interdews with some of their key
resources and to conduct a facliities Inspection to determine their technical capabiiity to
execute on the contract if successful on this RFP. The Due Dillgence process culminated in
conducting of telephonic Interviews with two of the three references that were provided
by each bidder to establish their performance track-record on the network related
contracts which they have with their current customers. The above process was finalised
on 23 October 2013 and a Due Diligence report that was complled by the CFST is included
as Annexure O of the Network Services TEAR report.

The Network Services TEAR report detalling the entire RFP process Is Included as
Appendix 1 of this memorandum. The High Value Tender (HVT) Gateway reports 1 and
2 provided by Transnet Internal Audit (TIA) as required by the HVT process indicates full
compliance (green audit) to the Procurement process. The HVT Gateway 3 report
Indicated a need for improvement due to the rounding-off of technical scores and the
possible conflict of interest Issue between T-Systems and Detecon Consulting. The above
mentioned issues have already been mitigated through the rounding-off permission that
was received from the National Treasury and a written Affidavit from T-Systems
confirming that there was never any information sharing between them and Detecon
Consulting. Copies of the TIA Gateway Reviews reports are Induded as Annexure P of the
attached TEAR report,

Table 2 below indicates project imelines for the remaining activities to the completion of
this procurement event for the Network Services RFP:

Item Activity lhmedn?:m
1 Stage 1: (Administrative Evaluations & Moderstion)} Finalised

2 | stage 2: (Substantive Evaluations & Moderation) Finalised g&
, |
3 /%
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3 Stage 3: {Technical Evaluations & Moderation) Finalised
4 Stage 4: (Commersial Evaluations & Moderation) Finatised
5 Issufng of presentations invites to the shortlisted bidders Finafisad
6 Prezentations by the shortlisted bidders Finalised
|, | Submit recommendation for approval of Due Dligence and ' ——— 7
Negotiations o the GCE for approval
8 Conduct Due Diligence to clarlfy assumptions and estabfish the Finalised
o ___SI_'IOI'ﬂIsaed bidders’ tachnical capabRity
] Request Best and Fina! Offers (BAFO) after Due Diligence Finalised
10 | Stage S: Post Tender Negotiations with the preferred bidder i of
Present a final recommendation for award together with LOI{s) to i
11 the GCE for approval 25 — 30 October 2013
12 Stage 6: Issue LOI(s) to the sucoessiul bidder 31 October 2013
i3 Discuss transition plan with the preferrad bidder 31 October 2013
14 Negotiate and sign Master Sayvices Agreement (MSA) during the 01 November 2013 to 29
transition period induding Supplier Development Plan February 2014

Table 2: Project Timelines
RISKS ASSOCIATED WITH THE CURRENT SERVICE PROVIDERS

16. Two of the bidders are current service providers to Transnet and risks finked to current
services and mitigating actions are highlighted in the table below:

| Bidder 1 - Neotel Bidder § — T-Systems
Risk Mitigating actions Risk Mitigating actions
| Security services | o Securfty requirements have | Searlty services | = Security requirements have
not meeting increased significantly not meeting increased significantly
requirements between the current contract | requirements between the current conbract
and the RFP; and the RFP;

« Transnet has implemented » Transnet has implementad
external monitoring of the extemnal monkoring of the
network; fetwork;

« Real time monitoring; * Real time monitoring;

» Impiementation of next » Implementation of next
generation firewalls; generation firewalls;

» Supplier has committad to * Suppller has committed o
empioy additional resounces; empioy additional resources;

!-Almliiedmm o All findings finked to security

Lackof project | = Strong contractual support &0 | Lack of project | » Strong contractual support to

incident has been cleared. incident has been cleared. &

’ ﬁ/ee
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govemance force suppier to enact the | governance foroe supplier to enact the
appropriabe govemancs with appropriate govemance with
the support from bidders the support from bidders
nternal governance inbernal govemance
functions; functions;

» Transnet will require * Transnet will require
independent certification of Indepandent certification of
competence of project competence of project
delvery function; delivery function;

« SLA will afso be applicable + SLA's wik also be applicable
on future project with sarvice on fubiire praject with service
credits finked to the project credits linked to the project
budgets and melnes. budgets and timelines,

- — Overall quality of | « Service credits are being
service delivery charged;
* Focus on continuous service
improvement.
_ Poor Financlal * Project lsunched to identify
Management wealnasses and to inprove
current financal reporting;
» Internal Audit inkiated to
validate ifte accuracy of
current biling.

17. Considering the factors above management is confident that any
recommend bidder can be mitigated, if not already done by implementing the
contract and more onerous service level agreements as induded in the RFP process,

18. The proposed bidder’s overall service delivery trends have also improved over

previo‘.lslsnwnﬂlsasisewdentﬁ'omthegraphbelow

.&ﬁ%ﬁsé%%i%?

visk finked to

?i%

Sev 3
~——Instalation & Quotations
ncidents

00-&9’@@-@"3’@

ﬁ###’#‘e"&"ﬁ"-ﬂ




PSV-0972

APPROVALS AND DELEGATION:
19. The Group Chief Executive has already provided the following approvals:

» ApprovalofﬂneRequestfoerposal(RFP)andAdvertuogooutonanopm
tender;

» Approval to advertise and issue 8 RFP to the open market for provision of Network
Services for a period of three (3) years with an option to extend for another two
(2) years;

> Approval to conduct Due Diligence and Negotiations on the Network Services RFP.

20. In terms of clause 6.4(e) of the Delegation of Authority on the latest PPM effective from
01 October 2013, aﬂreoommendaﬁomfnrawaﬂmceeclukzmﬂlonshowdbemproved
bymeBoard.TNsrecommendaﬂonlsforwardedenGCEforappmvaIasper
delegation from the BADC dated 29 May 2013, a copy of which Is induded as Annexure B
of the attached TEAR report.

FINANCIAL IMPLICATIONS: .
£1,3 bl i

21.The estimated contract value for a periad of three (3) years Is estimated at R1,5-Siion.
mmmmmmmmmmmanwmum, which
would increase the cost with an estimated R1 billion.

2, Anﬂninmsmdngshrgetofl%mﬂbemgoﬂatedwlmmeprefembmerdMngpost
tender negotiations as part of Transnet’s FY 2013/14 cost savings drive.

BUDGET IMPLICATIONS:

23. All Transnet OD's and Speclalist Business Units (SBUs) have budgets available for their
respective Network Services requirements.

TR TR
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24, To request the Group Chief Executive (GCE) to:

»  Approve the procurement process and award of business to Neotel (Pty) Lid;

> Sign the Letter of Intent (LOI) for the preferred (See Annexure Q);

> Sign letters of regret for the four (4) unsuccessful bidders (See Annexure R); and
»  Sign the letter to extend the cument Neotel contract (Annexure T).

M \
Macdonaid Matuleke
Commodity Manager: Group Strategic Sourcing
Date:

Famle van der W,
nager: Group Strategic Sourcing

Date: 3, /0 /2013

RECOMMENDED / NOT-RECOMMENDED

Ao (O

T Peter Voimink
Executive Manager: Governance & Compliance
Date: 21 OcroRgr 203

MEND?D [ NPRARREHSENEED

iy
Gany Pha //
Group Chief Supply Chain Officer
Date: 3%0/.3

RECOMMENDED | NOT-RECOMMENDED
{7 %é&"z‘u‘ff"f/

ol
i ‘oup Chief Financial Officer
Date: 2. jo, 2013

RECOMMENDED / NST-RECOMMENDED

%@}Jﬁ-ﬁ .
Mandia Dube

Category Manager: Group Strategic Sourcing
Date: 20 /1 of2012

RECOMMENDED / NOERECOMMENDED.

A

—

N .
ulzen

Executive Manager: of the CIO
Date; W <
RECOMMENDED /-NOT-RECOMMENDED.

1
Mo s

Yusuf Loonat
Execidive Manager: EIMS Servioe Defivery
Date: 3| /10/2013

RECOMMENDED / NOT-REGOMMENDED

Chief Information Officer
Date: 3 /1D [2013

A
Cs, e
Lol

3\39“‘”)'

e o
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Transnet SOC Lid Carlton Centre P.0. Box 72501 TRANSNET
Registration 150 Commissioner Parkview
Humber 3tr, Johannesbucrg  South Africa, 2122
1990/000900/30 2001 T +27 11 308 2250 A . &

F +27 11 308 1269

MEMORANDUM
wWW . trananet . net
To: Anoj Singh, Group Chief Financial Officer {(GCFQ)

Mantsika Matooane (Chief Information Officer)
Garry Pita, Group Chief Supply Chain Officer (GCSCO)

From: Brian Molefe, Group Chief Executive (GCE)

Date: 20 November 2013

RFP No. GSM/13/04/0722 for Provision of Network Services — Request
for approval to approve the process, award contract and issue a Letter of
Intent (LOI) '

Subject:

PURPOSE OF SUBMISSION:

1. To inform the Group Chief Financial Officer, Group Chief Information Officer and the
Group Chief Supply Chain officer of my decisions to award the above mentioned business
to T-Systems South Africa in terms of your request in your memorandum dated 31

October 2013.

BACKGROUND:

Your previous correspondence addressed to me dated 30 October 2013 with subject "RFP
No. GSM/13/04/0722 for Provision of Network Services — Request for approval to approve
the process, award contract and issue a Letter of Intent (LOI) inviting Neotel to further
negotiations as the preferred bidder of this RFP” (Annexure A) and the TEAR report

(Annexure B) which accompanied this letter refers.

2.

3. This correspondence requested me to:
a. Approve the procurement process and award of business to Neotel (Pty) Ltd;

b. Sign the Letter of Intent (LOI) for the preferred bidder;
¢. Sign letters of regret for the four {4} unsuccessful bidders; and
d. Sign the letter to extend the cuirent Neotel contract.

PROCUREMENT PROCESS

4. In approving the procurement process the following must be taken into account by the
Acquisition Council (AC), which in this case is the Transnet Board, which sub-delegated

this responsibility to the Transnet GCE:
The Role of the AC is set out in par 20.2 of the PPM, October 2013, which is set o

befow:




PSV-0976

20.2 “THE ROLE OF THE AC DURING ADJUDICATION

The function of the AC is to validate both the process related aspects as well as the
commercial aspects of the bid process. The AC Is required to satisty itself that all Bidders
were treated fairly in the bldding process and that lhe process was conducted in
accordance with the applicable regulatory framework and Transnet’s intemal rules. The
AC Is also required to determine that the price to be paid by Transnet is market related,

that the commercial terms and conditions are fair and reasonable and that the award of

business is in the best interests of Transnet.
Factors to be considered during adjudication indude whether:

20.2.1 the bid was adverlised for a reasonable period of time and in the appropriate
media;

20.2.2 all Bids are still valid i.e. still within the validity period. It is important to note
that for the purposes of adjudication, bids are required to remain valid only

until the matter is considered by the AC provided that the AC approves the
process. Should the AC not approve the matter, the validity period must be

timeously extended;
20.2.3 communication with Bidders after the closing date was properly authorised and
conducted in a fair manner;

20.2.4 Bidders were evaluated against the evaluation criteria stated in the RFP:

20.2.5 the scoring of Bidders was reasonable, rational and in accordance with the
scoring methodology;

20.2.6 the recommended Bidder scored the highest points overall. If nol. whether the
recommendation to award the contract to another Bidder is based on other
objective criteria

20.2.7 the recommended Bidder is not on the Transnet List of Excluded Bidders, the
Treasury list of 8id Defaulters or the Treasury database of Restricted Suppliers;

20.2.8 the recommended Bidder has legal capacity to enter into a contract:

20.2.9 the contract is to be awarded to the same business enterprise as the one which
submitted the Bid;

20.210 the recommended Bidder submitted 3 valid and original tax dearance
certificate, VAT certificate (where applicable) and whether the recommended
Bidder complies fully with all legal requirements stated in the RFP. Note that in
terms of the Preferential Procurement Regulations 2011 no business may be
awarded to a person whase tax matters have not been declared to be in order

by S4RS;

20.2.11 the recommended Bidder is not insolvent, in receiverstip, bankrupt or being
wound up, has his affairs administered by a court or judicial officer, has
suspended his business activities or is subject to fegal proceedings in respect of
the aforegoing;

20.2.12 the award of business to the recommended Bidder would not be harmfid to
Transnet’s image. In this regard, it must be borne in mind that Transnet is a

RFP No. GSM/13/04/0722 for Provision of Network Services ~ Request for approval to approve
process, award contract and issue a Letter of Intent (LOI}
2
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public company and iis sole shareholder is the Government of the Republic of
South Africa. For this reason, business transactions with entities that could

harm Transnel's image should be avoided:
202.13 price and other commercial terms are market related;: and

20.2.14 The award of business does not pose any other fegal or material risks to
Transnet that has not been mitigated.

20.3 RISK EVALUATION

Upon receiving a recommendation to award business to a particular Bidder, the AC may
at fts own discretion call for a risk evaluation on the Bidder if It Is of the opinion that this
was not considered at the evajuation stage. If on reasonable grounds ft is determined
that there is a material risk involved In awarding the business to that particular Bidder.
the AC may, depending on the likelihood and consequence of the risk materialising

recommend one of the following:

s not awarding to the Bidder;

*»  awarding part of the business to the Bidder; or

s splitting the business between the Bidder and another Bidder.

The concept of material risk must be interpreted restrictively and be limited to instances
B% Transnet would be severely prejudiced by the award of business to g particular

20,4 SPLITTING OF BUSINESS

The AC should enquire whether the splitting of the award of business was considered
auring evaluation, as this is a feasible mechanism to promote the development of new
entrants into the market, Transnet’s standard bid conditions allow for the selection of
multiple suppliers or the award of the whole, or any part of a Bid to any particular
Bidder. Transnet may afso choose nol to make an award If there are valid grounds for
aoing so.

Bidders who quality their Bids on the basis that the whole Bid should be accepted (in
conflict with the b conditions) must be advised that the restriction must be withdrawn
before their Bid can be considered.

20.5 DISAGREEMENT REGARDING AWARD OF BUSINESS

20.5.1 Should @ dispute arise between the recommending officer(s) and the AC
regarding & submission afler the AC has referred the matter back to the
recommending officer for re-moltivaiion, the matter must be escalated fo the

Entity’s CEO for a final decision.

20.5.2 Where the recommendation of the evaluation team confiicts with the opinion of
the end user, the maltter must be referred to the AC for a ruiing.

20.6 NON AWARD / CANCELLATION OF 8IDS

20.6.1 Nort award of business must be approved by the relevant AC. A motivation for
non award may be considered by the AC at any stage of the process before the
Successful Bidder Is finally selected and informed about the bid award. Once a
Successful Bidder has been sefected and informed about the outcome of the bid

RFP No. G5M/13/04/0722 for Provision of Network Services — Request for approval to approvgihe
process, award contract and issue a Letter of Intent (LOI)
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process (i.e. he/she was awarded the bid), Transnet is said to be functus officio
and can no longer cancel the bid process without an order of court authorizing

it to do so.

20.6.2 It should be noted that a Bidder can only be regarded as the Successfil Bidder
when he/she was unequivocally informed that the bid was awarded to him/her,
An award that is made subject to further negotiation or qualification cannot be
regarded as a final and unequivocal award., Thus the award of “Preferred Bidder
status’; subject to the successful negotiation and conclusion of a subsequent
contract does not amount to being selected as the "Successful Bidder” as the
award is conditional and subject to the outcome of the negotiation process,

20.6.3 Group fegal / the OD Legal department should be consufted before a decision to
cancel a bid is taken to advise on the legal risk associated with canceliation and
also whether Bidders should be invited to make representations before & final

decision can be taken.

20.6.4 The decision not to award business must as far as possible be taken timeously.
Bidders must be advised of this decision as soon as possible after the decision

has been approved,

20.6.5 Non-award of business (as a result of Transnets bad planning) should for
obvious reasons be minimised as far as possible as Bidders expend a significant
amount of time, effort and money when preparing and lodging 8ids. Non award
has the effect of cancelling a bid and the AC must therefore act judiciousty

when authorising & non award so0 as to minimize prejudice to Bidders.

20.6.6 When no Bid can be recommended for acceptance, the Manager concerned
shall provide a motivation to the AC clearly stating the reasons why no Bid can
be recommended and give an fndication as to how need for the required

Goods/Services will now be met,

20.6.7 In terms of the Preferential Procurement Regulations, 2011, if it is stipulated
that the 80/20 preference point system is applicable to a particular bid process
and all bids received exceed RI 000 000, the bid must be cancelled, If one or
more of the acceptable bid(s) received are within the R1 000 000 threshold, alt
bids received must be evaluated on the 80/20 preference point system.
Similarly, If it s stipufated that the 90/10 preference point system s applicable
to 2 parlicular bid process and all bids received are equal to or below Rl 000
000, the bid must be cancefled. If one or more of the acceptsble bid(s)
received are above the R1 000 000 lweshold all bids received must be
evaluated on the 90/10 preference point system. If a bid is cancelled in terms
of this paragraph, the correct preference point system must be stipulated in the
bid documents of the re-invited bid,

20.6.8 The AC may approve a non award under the following circumstancas:

a) Where due to changed circumstances, there is no longer a need for the
goods, services, works requested, [ACs must ensure that only goods,
services or warks that are required to fulfif the needs of the institution are

procuredf; or

B) funds are no longer available to cover the total envisaged expenditure. [ACs
must verify that the budgetary provisions exist]; or

RFP No. GSM/13/04/0722 for Provision of Network Services — Request for approval to approve t

process, award contract and issue a Letter of Intent (LOI)
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¢) no acceptable bids are received, [If all bids received are refected, Transnet
must review the reasons Justifving the rejection and consider making
revisions to the specific conditions of contract, design and specifications,
scape of the contract, or a combination of these, before inviting new bids],

When the AC authorises a non award on the grounds of a) or b) above, all
Bidders should be reimbursed for the bid document fee, If bid documents were

sold.

20.6.9 The decision to cancel a bid in terms of paragraph 20.6.8 must be published in
the media in which the original bid invitation was advertised,”

FURTHER CONSIDERATIONS TAKEN INTO ACCOUNT RELATED TO THE
APPOINTMENT OF NEOTEL, THE PREFERRED BIDDER IN TERMS OF THE TEAR

REPORT:

6. I have given consideration to your recommendation as per your previous correspandence
mentioned earlier as well as section 20.5 of the Procurement Procedures Manual which
states that, should a dispute arise between the recommending officer(s) and the
Acquisition Council (AC) regarding a submission after the AC has referred the matter back
to the recommending officer for re-motivation, the matter must be escalated to the

Entity’s CEO for a final decision.

7. I have the following spedific concerns with your recommendation and responses to me,
including the responses to me in the various meetings held with the recommending
officers for re-motivation, which is discussed further in this document:

a. Counterparty Risk and alienation of state assets;

b. Concentration risk as Transnet is Neotel’s fargest client;
¢. BBBEE Partners

d. Information Security incident; and

e. CCTV camera exposures,

Counterparty Risk and allenation of state assets;
8. Government’s intention with the sale of the Transnet Wide-Area Network {WAN) to Neotel

was o create a second fixed line operator. I don't believe that Neotel met this mandate
due to the fact that they have had very iitde market penetration and Neotel has recently
announced that they have entered into negotlations to sell this network to Vodacom
which could be perceived to be alienation of state assets.

9. Lastly, Transnet did nat consider Vodacom’s ability to manage the Neotel infrastructure
and should the sale transaction of Neotel to Vodacom realize this will expose Transnet to

unnecessary counterparty risk.

Concentration risk as Transnet is Neotel’s largest client
10. Transnet is currently Neotel’s biggest single client which exposes Transnet to unnecessary

concentration risk,

process, award contract and issue a Letter of Intent (LOI)

RFP No. GSM/13/04/0722 for Provision of Network Services — Request for approval to approve the M
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BBBEE Partners
11. Neotel has not delivered against its BEE mandate which was part of the initial sale of state

assets to Neotel and has in fact difuted black ownership of the company as is evident
from the correspondence I received from Mr. Kennedy Memani, the Chairman of Nexus
Connexion the BEE partner to Neotel. (Annexure C)

Information Security Incident

12. During 2011, Transnet Intemal Audit (TIA) was requested by Management to perform a
review on the Neotel Network Outsources IT Services. TIA issued a report highlighting
certain weaknesses as it refated to firewalls in October 2011.

13. Network traffic was analysed by Neotel on an ongoing basis, focusing on the highest

volumes first to build required rules to resolve audit findings.

On 30 May 2012, Neotel indicated that they have found traffic on the network which were

not known to them. Management made a decision not to block this traffic as it could

potentially be related to operational systems and blocking this could result in business

interruptions;
15. Group EIMS decided to do scanning of their own ta identify the source of this unknown

traffic;

16. On the 5 June 2012, the unknown traffic was identified as foreign traffic and IP addresses
from 5 different countries were found on the Transnet network within a period of 24
hours;

17. Should skilled and determined third parties have made use of the vulnerabilities they may
have been able to access servers and resources in the Transnet environment which may

include servers containing:
a. Financiaf information;
b. Operational information; and
¢. Other sensitive / confidential information.
18. Although Transnet management and Neotel has implemented certain actions I am of the
view that the activities specifically as it relates to Neotel was not adequate and expased

the organisation to unnecessary risk,

14.

CCTV Network issues

19. TNPA identified that a number of their CCTV cameras in various ports were not
operational or operating as intended as a result of potential poor workmanship and
network issues. I am of the view that Neotel had a role to play as far as the network
supporting these cameras are concerned and this concern is more reason for me to

disagree with the recommendation made.

GCE’S CONCLUSION OF THESE CONCERNS

20. \Due to the above I have fundamental concerns in award a 3 year network contract to
Neotel. This network is the heart of the Transnet business and I am of the view that
awarding the business to Neotel will expose Transnet to unnecessary risk.

APPOINTMENT OF T-SYSTEMS SOUTH AFRICA

21, Post the close of the final offers being submitted T-Systems indicated that they

unfortunately due to the strict timelines set by Transnet only managed to get confirmation
from their sharehoider on certain pricing elements and that they would be in a position to

reduce the price submitted the week before by a further R248 miflion.
RFP No. GSM/13/04/0722 for Provision of Network Services — Request for approval to ap he
process, award contract and issue a Latter of Intent (LOI)
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22. T approve that the R248 million be taken into consideration as part of T-Systems best and
final offer as the commitment was made In writing to Transnet and shortly after the best
and final offers have ciosed and I don't believe that any other bidders were prejudiced by
this.

23. 1further do not believe it is necessary to request another best and final offer from any of
the vendors as all 3 preferred bidders were given the opportunity to confirm if the prices
submitted are accurate and if they omitted anything.

24. As per the TEAR report, should this R248 million be taken into account and business not
be awarded to Neotel due to the risks stated above, T-Systems would be the preferred
bidder.

25. Management must ensure that more favourable prices are agreed with T-Systems to at
least be at a simitar level to the prices submitted by Neotel as part of the post tender

negotiations.

APPROVAL:

26. Based on the explanations given above, I request that the Group Chief Financial Officer,
Group Chief Information Officer and the Group Chief Supply Chain officer note the my
decisions to award business to T-Systems South Africa in terms of section 20.5 of the
Procurement Procedure Manual (PPM) and that I am overriding the recommendation

made in the TEAR report.

27. Please find the following attached:
a. Signed letter of intent to T-Systems South Africa (Annexure D)

b. Signed letter of regrets to four (4) unsuccessful bidders (Annexure E); and
¢. Signed ietter to extend the current Neotel contract (Annexure F).

APPROVED / NOTAPPROVED

rian Molef:
Group Chief Executive

Date: +0 - /7. ) 2.

RFP No. GSM/13/04/0722 for Provision of Network Services — Request for approval to approve the
process, award contract and issue a Letter of Intent (LOI)
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Office of Mokuthula Khumalo, Deputy Group Company Secratary
1RANS§IEF

EXCERP FROM THE DRAFT MINUTES OF THE SPECIAL MEETING OF THE BOARD ACQUISITIONS AND
DISPOSALS COMMITTEE NO.13/07 HELD ON 29 MAY 2013 AT 13:00 IN STIMELA BOARDROOM, 157 FLOOR,

TRANSNET ENGINEERING OFFICES, 160 LYNNETTE STREET, KILNER PARK

A

*5.% Networks and Telecoms Confract Extension

RESOLVED that the Committee approved the proposed amendments to the previously
recornmended and approved Network Services Sourcing Strategy.

Further RESOLVED to delegate authorily to the GCE 1o approve the Network Services
RFP, advertise, negotiate, award, contract and sign all relevant documentation in fine with
137117

the approved sirategy.

Certified a true excerpt.

NOKUTHULA KHUMALO

Deputy Group Company Secretary
Transnet SOC Lid

Cate: 30 May 2013

Teansoat SOC Ltd Cariion Centre P.Q. Box 72501

Registration Mumber 150 Commissioner  Parkview, Johannesburg

19G,000900/30 Strest South Africa, 2122
Jaohsamesourg T +27 11 108 2466
2001 F+27 11 308 2430

Diracboras 4 Miwanazl (Chairmen] 8 Molefe (Group Chisf Evecutive) NX Choubey® MA Fanurch! Y Fostes HO Gazendam 9 Mroesans N Mool MR Njeke W Sharma Wor transnet net
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BADC 13402 27 Fabruary 2013

CONFIDENTIAL AND PRIVILEGED
§

rails with a lead time of six months.
The acquisition and testing of the tumouls will take place In terms of the agreed

Timedines and a report will be submitted to the Commiltee with a contract fo

award on 27 Seplember 2013,
Appointment of a supplier with long-term plans of establishing a local welding

facifity for rails and fumouts.
The total costs for the rails will be §mited to R750m and the cost for the turnouts

will be fixed at R420m,
Messrs Jiyane and Mietwa were excused from the meefing at 12:30

ISCM Strategy Review

Management tock the Commitiee through the submission as confained in the pack. The
submission was taken as read, The purpose of ihe submission was fo review the strategy
that was approved in Aprit 2G12. Management displayed a monitoring tool and shared fhe
roadmap with the Committee with emphasis on the lowlights being the Human Capital
management and iISCM systems which needed improvement. The highlights were the
Supplier Development and the logistics programmes which have shown remarkable
improvernent and have catapuited the Company 1o greater heights.

Ms Njeke sought clarity on whether the monitaring tool wousld not duplicate the work of the
newly created RMO position. Management informed the Commitiee that the monitoring
foot was pracurement based and is focus was on the dafly activities that the ODs embark

upon in the ISCM environment,
Management informed the Commitiee that some of the current projects were data clean-
up and migration from a budget-based to & need-hased procuremerd process,

Management informed the Committee that there was a major hindrance with capital
projects as a result of the withdrawal of the PPPFA exemption. The Commitlee underiook
to schedule a meeting with the Shareholder Minister 1o resolve the impasse, Ms Tshepe

will provide her comments when she has perused the document.

RESOLVED that the Committes approved the iSCM Strategy.
Extension of the Neotel Contract and the Proposed Procurement Strategy for
Network and Infrastructure Services

Management ook the Committee through the submission as contained in the pack. The
submission was faken as read. The submission was part of the contract extension

approved by the Board on 15 February 2013.
RESOLVED that the Cammittee recommended that the Board approves the Procurement
Strategy for network ssrvices with the following essential fsatures:
+  95% technical threshold (Minimum criterta).
¢ Supplier Development initiatives.
«  Suppliers who pass the technical thrashold will be evaluated against the 90/10
rute; price (80%) and BBBEE (10%).
s Flexibility to allow for the RFF to be evalualed as if PPPFA exemption is active,

¢ issue the RFP subject to Board approval.
Award a 5 year contract as result of the RFP process.

L ]
Further RESOLVED that the Commitiee recommended that the Board delegates authority
to the GCE to issue the RFP and award a contract fo a prefemed bidder.

Options to include Supplier Development in procurement methodology

PSV-0984

Resolution No/
For Attention

13/212

Messrs  Mkwanazi/
Shamna

13/213

13/2/4

GROUP COMPANY SECRETARY - CONFIDENTIAL AND PRIVHEGED
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EXCERPT FROM THE DRAFT MINUTES OF THE BOARD OF DIRECTORS OF TRANSNET SOC LYD MEETING NO.
13/1 HELD ON 15 FEBRUARY 2013 AT 10:00 iN ROOM 723, 157 FLOOR, THE JUNCTION, MODDERFONTEIN ROAD,

ESSELENPARK, KEMPTON PARK

‘6.9 Talacommunication LAN & WAN Confract Extension

RESOLVED that the Board approved the following:

* 5 months extension of the Neotel (Pty) Ltd conftract for provision of Network and
Telecommunications setvices with effect from 1 April until 31 August 2013.

+ Delegated authority to the GCE to sign all the documentation to effect the contract

extension.
+ Delegated authority to the Board Acquisitions and Disposals Committee to approve the
Sourcing Strategy, RFP and Contract Award for the Networks and Telecoms tender. 13111"
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SUB-DELEGATION OF AUTHORITY

1, Brian Molefe, in my capacity as the Group Chief Executive, hereby delegate ali
the power of authority vested in me to Sharla Pillay, Chief Executive: Transnet
Pipelines, for the period 28 October 2013 to 01 November 2013.

A comprehensive report of significant incidents, rulings, occurrences and decisions
taken during my absence, must be forwarded to my office on my retum. Copies of
all approvals/decisions taken must also be forwarded, for record purposes.

Signedonthe 25  dayof _October 2013 in _Jchannesburg

SIGN WITNESS: Uméfﬂ/&

.i‘

I, Sharia Pillay, Chilef Executive: Transnet Pipelines, accept the authority as
delegatedhombylﬂanHoh&,GrowmlcfEmcuﬁnandwﬂlpmﬁa
report of significant incidents, rullngs, occurrences and decislons taken during the

period of my acting.

Signedonthe 28" dayof Ocaope. 2013in__ Dudon

. \\::cbq(
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Date: 20 November 2012
Reference: GSM/13/04/0722
Neotel (Pty) Ltd
44 Qld Pretoria Main Road
Halfway House
Midrand
1685

Attention: Sunil Joshki

Dear Sir,

L

Secrn _°

RFP FOR THE PROVISION OF NETWORK SERVICES TO TRANSNET SOC LIMITED FOR A
PERIOD OF THREE [3] YEARS WITH AN OPTION TO EXTEND FOR A FURTHER TWO [2]

YEARS

Transnet expresses its appreciation for your valued participation in bidding for the above-mentioned
requirement.

After extensive evaluation of all bids received and adjudication, we regret to advise that your
company's bid was not successfil,

The following bidder has been afforded “Preferred Bidder” status: T-Systems South Africa (Pty) Ltd.

We regret that your company was unsuccessful on this occasion, and would indicate that this decision
was based primarily on the under-mentioned factors:
Lo o i S o
» Business Risk to-Fransmet

We thank you for your participation in this procurement process and wouid like to take this

opportunity to encourage your future invoivement in bi dmg for ciated business opportunities
which will be advertised by Transnet from time to time. A7 &éﬁo

Tlease pge et ito €3 o %) uhe,

é T"Mmbﬂ: a ocsSion gb 4. ,,,,.g,,,
- ‘f{m@ Ko fe 72 Lo o loytimely ﬁm’

Yours sincerely q _ o "’
1het AC/""W z rolande Lp tans.
ﬁ/&a:fd Mmdk&as}mﬁ&o -4:75 . P’

Name: Brian Molefe C?
Designation; Group f Ex twe

Date:
o ﬁ"" Afcﬁaw_
‘&Iy-—:, ﬁ

-

Mews b tlo 4o
ce & o‘-'nnd

oase
ﬁ’,.«

Transnet SOC ¢ Carlton Centre P.0. Box 72501
Registration Mumber 150 Commissioner  Parkview, Johan 5 Y a"

1990/000900/3¢0 Streat South Africa, 2122 '
Johannesburg T427 113083001 Lop P
2001 F +27 11 308 2638
Directors: ME Mkwanazi (Chairman) B Molefe* {Group Chief Eoewwe) MA Fanucchi ;Forbes HE Gazeridam NP Mmasann L] Noola NR Mieke 1M Sharma B Skasana

E Tshabalala DL} Tshepe A Singh™ (Group Chief Financia) Officer) 5 [ 5 Mjf % W‘OW

Group Company Secietery: ANC Ceba + 008(?‘0 Moluler
CP"‘!)L v f:w&/ Boaml, Free State frau.n::







PSV-0992
TRANSNErF

£z

ANNEXURE A — RESPONSE TO THE RISKS RAISED BY THE TRANSNET GROUP CHIEF
EXECUTIVE (GCE) RELATING TO NEOTEL (PTY) LTD IN HIS LETTER DATED 20
NOVEMBER 2014

Executive Summary:

The Group Chief Executive raised a number of risks relating to the appointment of
Neotel (Pty) Ltd as Transnet's network service provider. These risks together with the
current status of these risks are listed below:

Response to the following concerns raised by the GCE in previous memorandum:

Counterparly risk and alienation of state assets, - This risk can be mitigated with an
asset buy back which wil! be included in the Letter of Intent (LOI) to Neotel and the
Vodacom buy out could reduce the risk further;

Concentration risk as Transnet is Neotel’s largest dlient; - Risk could reduce as a
result of the sale of Neotel to Vodacom as Vodacom has significantly more clients
than Neotel and higher revenues than Neotel;

BBBEE Partners, - Risk could be addressed by letter from Neotel;

Information Securfly Incident - Risk could be mitigated through activities post
incident;

CCTV Camera exposures — There is no evidence of wrong doing by Neotel as
supported by forensic investigation and TNPA correspondence.

Conclusion:

All the risks raised by the GCE in his memorandum dated 20 November 2014 are
discussed in this memorandum with additional information for the GCE’ s

consideration.

Detailed discussion:

Counterparty risk and alienation of state assets

Information available at 20 November 2013:

1.

Senior Management from both Tata Communications and Vodacom has met with
the Transnet Group Chief Financial Officer and gave their full commitment to
Transnet irrespective of whether the sale process proceeds. In addition, the

ANNEXURE A - RESPONSE TO THE RISKS RAISED BY THE-TRANSNET GROUP CHIEF EXECUTIVE (GCE) RELATING TO

NEOTEL (PTY) LTD IN HIS LETTER DATED 20 NOVEMBER 2014
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counterparty risk should reduce if the sale is approved as the Neotel resources
would be taken over by Vodacom and Transnet should have access to far more
resources and expertise as Vodacom is much larger and has a much larger market
penetration than Neotel.

2. A concern was also raised relating to Vodacom buying Neotei as Vodacom
submitted a bid but did not pass the technical gate. Should the Vodacom
transaction go through then the Neotel infrastructure and human resources will be
included in the sale, which means that Transnet will have a service provider which is
technically competent.

3. In addition, the sale of Neoctel to Vodacom will result in convergence and will afford
Transnet with an opportunity to potentially source both its fixed line network and
cellular network requirements from the same service provider in future, which will
result in economies of scale and a reduction in prices. This is a strategic and unique
opportunity that Transnet is party to without having to construct the situation.

Information avaitable post 20 November 2013:

4. Transnet has insisted that Neotel sell relevant portions of the network previously
owned by Transnet back to Transnet, which will facilitate a buyback of previously
owned state assets to potentially address the risk of alienation of state assets.
These assets will include optic fibre assets which forms the foundation of the
Transnet network which is not only a strategic asset but is critical to operations
across Transnet. In addition, the buyback of these strategic assets give Transnet
the ability to transition from service providers which is currently costly and near
impossible as the Transnet network is owned by Neotel. Transnet will ensure that
this is included in the Letter of Intent (LOI) to Neotel should the recommendation
contained in this memorandum be approved by the GCE;

Concentration risk as Transnet is Neotel’s largest client
Information available at 20 November 2013:

5. Although Transnet is Neotel’s largest single client, Transnet contributes only
approximately 15% of the current Neotel revenue. The potential sale of Neotel to
Vodacom should reduce the risk even further.

BBBEE Partners
Information available at 20 November 2013;

6. Neotel has committed to a 30% supplier development (SD) obligation which can be
used for the greater good of the South African economy.

7. The contract with the preferred bidder will include penalties and pay-back to
Transnet should Neotel not deliver against this commitment.

ANNEXURE A — RESPONSE TO THE RISKS RAISED BY THE TRANSNET GROUP CHIEF EXECUTIVE (GCE) RELATING TO
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Information available post 20 November 2013:

8. Transnet requested Neotel to respond to the allegations made by the Chairman of
Nexus, which they did in the attached correspondence (Annexure A1), which may
adequately address all the concerns raised by Nexus.

9. Transnet will include a BBBEE Improvement plan obligation as part of the
negotiations to ensure that Neotel improves its BBBEE status. This plan will be
tracked on quarterly basis by Transnet.

Information Security Incident

Information available at 20 November 2013:

10. A significant number of actions have been implemented since the incident occurred
by both Transnet and Neotel current network service provider as detailed below:

» A number of security audits have been completed (during and subsequent to the
June 2012 incident), and these show an improvement in the security posture,
although there are still activities to be completed;

» The security organization structure was approved in December 2012 (after the
instruction to centralize information security) and we are in the process of filling
this structure. This is a slow HR process and skills are hard to find in the market
however we are making progress and putting Transnet in a much better position
to pro-actively manage our service providers and security environment;

« The next generation firewalls are in place in monitoring mode and the project is
proceeding towards full implementation. Some implementation challenges have
been experienced but we have started to see the benefits of the improved
monitoring;

» Leading up to the 5% ° November 2013 we were notified by the State Security
Agency of a risk of attack. A pre-emptive plan was put in place to proactively
manage down risk, to raise awareness during the period and be prepared to
react. No known attack was experienced. The exercise showed that significant
progress has been made since last year and although a list of future
improvements is being created, it was a positive experience;

» The business case for an independent security intelligence centre (SIC) to act as
the central nerve centre for information security is underway after completion of
the strategy. This SIC when implemented will provide a real-time capability to
monitor, identify and react to security threats across the business and will
supplement the security being provided by the current service provider. This will
reduce our dependence on the service provider to provide us with security
expertise and capability;

¢ The Service Level Agreements included in the proposed Master Services
Agreement (MSA) to the preferred bidder is far more stringent than those
included in the current MSA which will further improve security services;

+ Transnet will include an exit clause in the MSA should the preferred bidder not
meet the SLA’s linked to security for a prolonged period that Transnet will be
able to give the preferred bidder notice and remove security services from the
MSA; and

ANNEXURE A — RESPONSE TO THE RISKS RAISED BY THE TRANSNET GROUP CHIEF EXECUTIVE (GCE) RELATING TO
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o As part of the tender evaluation process, the preferred bidder was found to be
technically competent which included the security tower and the due diligence

did not reveal any significant concerns.
¢ T-Systems was also responsible to some extent for the security incident and

blame should not be placed solely on Neotel,

Information Security (IS) Incident conclusion

11, Although there are further improvements required to the Transnet ICT environment
as it relates to information security from both Transnet and the current service
provider, management is of the view that the improved SLA’s and exit clauses
included in the proposed MSA could address the risk.

CCTV network issues

Information available at 20 November 2013:

12. Transnet Group has limited information regarding this issue but the facts as we
understand it are as follows:

a. A tender was issued by TNPA to the market for the provision of CCTV
Security Surveillance system which was awarded to a company called
Engineering Systems Solution (ESS) in 2007;

b. The tender included the provision of a standalone / access network as part
of the CCTV security surveillance system;

c. It appears as if TNPA subsequent to the roll-out of the CCTV network by
ESS, requested that the CCTV network be linked to the “Umbambano / Wide
Area Network (WAN)” in order for the picture of the cameras to be
accessible in Johannesburg over the WAN network;

d. Neotel was then requested to upgrade the CCTV network, a layer 2 network
to a layer 3 network and to integrate the CCTV network to the WAN network
(This project included that Neotel procures the layer 2 network from TNPA
which was established by ESS);

e. A project was initiated to integrate the network and when Neotel reviewed
the layer 2 network it was found that there were issues with the equipment
which included the following (as communicated to TNPA on 13 June 2011):
o The equipment has reached the end of its useful life in April 2009;

o The equipment was not supported by the OEM as of April 2009;

o The equipment reached its end of maintenance as of April 2009;

o The equipment warranties ended in October 2008;

o Number of these devices are registered as demo equipment from Cisco;
o Number of these devices are registered to University of Washington USA.,

f. Although initial progress was made on the above project the project lost
momentum and eventually ended resulting in the CCTV network not being
fully upgraded nor being fully integrated to the WAN network;

g. A number of key individuals involved in the TNPA CCTV project have
resigned from Transnet and TNPA respectively which makes it difficult to

gather any additiona! information.
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Information available post 20 November 2013:

13. The GCE recently approved a confinement to Neotel for the award of business to
Supply a CCTV solution to TNPA in which the key issues with mitigating actions
were discussed and are reflected below for information purposes:

ISSUED EXPERIENCED PROPOSED SOLUTION

Separate Service Providers responsible |Neotel will be accountable for the entire
for Network and camera solution with SLA's.

Limited involvement from key areas A Steering Committee will be established to

with in Transnet and inadequate oversee the project with representatives from
project management during previous  |the following areas:
rollout o TNPA - IMS;

¢ TNPA - Operations;
¢ Group Security; and
» Group EIMS.

Supplier paid for previous rollout TNPA will withhold a 15% retention of the total
regardless of solution not being fully  [cost of the project untit project completion sign
operational; off is received form the following parties:

e TNPA - IMS;

+ TNPA - Operations;
s Group Security; and
* Group EIMS.

14, The Chief Operating Officer of TNPA, Mr Herbert Msagala sent an email to Transnet
Group indicating the following: "Reference to our discussion regarding Neote! and
the performance. We had numerous engagement with Neotel and we are happy
with their service and to date we don't have anything that we are worried about
concerning their involvement on the CCTV surveillance system installed at TNPA.

15. A forensic investigation into the CCTV project was performed and the forensic
report did not highlight any wrong doing on the part of Neotel.

16. In addition, in discussions between Transnet and Neotel, Neotel indicated that they
will carry the cost for any network upgrades related to the CCTV network if any
obligation or fault can be proven by Transnet.

ANNEXURE A ~ RESPONSE TO THE RISKS RAISED BY THE TRANSNET GROUP CHIEF EXECUTIVE (GCE) RELATING TO
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CCTV network issues conclusion

17, Although there are further improvements required as it relates to CCTV from both
Transnet and the current service provider, management is of the view that focus of
responsibility to Neote! as the single supplier and improved monitoring of
implementation and retention amounts could address the risk.
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Neotel

10 December 2013

Anoj Singh

Group Chief Financial Officer
Transnet 50C Limited

Carlton Centre

150 Commissioner Street
lohannesburg

2001

Email: anoj.singh@transnet.net

Dear Angj

NOTICE OF EXTENSION ~ MASTER SERVICES AGREEMENT BETWEEN TRANSNET AND NEOTEL
DATED 11 DECEMBER 2007 {“MSA”)

Foliowing our letter of 5 December 2013, we had numerous discussions and meetings to deliberate
mutually acceptable terms of an extension of the MSA.

ft is to be noted that the initial term of the MSA expired on 31 March 2013. Following the expiry of the
initial term, the Parties mutually agreed to extend the duration of the MSA to 31 August 2013 and
thereafter to 31 October 2013. The Parties now wish to further extend the duration of the MSA for a
period of 12 months commencing on 01 November 2013.

Neotel thus proposes an extansion of the MSA on the following terms and conditions:

1. The MSA be extended from 1 November 2013 for a fixed period of 12 months expiring on 31
October 2014 (*Third Extension™).

2. The price for the Third Extension shall be a flat rate of RS0 000 000,00 per month {excluding
VAT) notwithstanding that during the period of this Third Extension, Transnet elects to migrate
cne or more Services to its incumbent, or any other, service provider. The fiat rate will be due
and payable on the last working day of each month. As previously agreed, this amount includes
an additional 5% usage fee over and above the agreed volume limit as at 31 March 2013,

3. The price in paragraph 2 shall exclude charges for actual voice and dats usage cver and above
the 5% limit referred to in paragraph 2. The usage charges for voice and data over and above this
5% threshold will be billed separately monthly in arrears in accordance with the terms and
conditions of the MSA, save that payment shall be made on the last working day of the month
from when the invoice or statement is dated and not 30 days from such date of invoice ar
statement,

4. An order for the required upgrade of the technology as advised in our letter of 26 November
2013 is placed on Neotel on or before 13 December 2013, Please see attached proposal setting

Nentel {Pry) Log
Reg Mo, 2004006519707
44 (M Predoria Main Road, Haillway House, Midrand, 1885, Gauteng Sowh Alrica
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Neotel

our the technology upgrade required. Ownership in all CISCO equipment procured in terms of
this technology upgrade will pass to Transnet SOC once paid for in fulf.

5. For the duration of this Third Extension and for the period of the transition as provided for in the
MS5A and referred to in 6 below, Transnet shall not increase either directly or indirectly the
current cost for telecommunications facilities utilised by Neotel, including but not iimited to, site
rental charges, facilities rental, fibre leasing, etc.

6. This Third Extension excludes all cosis in relation to transitioning the current services as
provided for in the MSA. The Parties agree that the costs for transitioning the current services
will be determined and agreed in a separate transition plan in accordance with the provisions of
the MSA after the Parties in conjunction with Transnet’s incumbent service provider for network
services have agreed the full scope of the transition required.

7. After the expity of this Third Extension, should Neotel, whether expressly, tacitly or by inference,
be required to continue to provide the Services, such Services will be provided on the same
terms and conditions of this Third Extension, save that the flat rate in 2 above shall increase by
the CPIX rate applicable at the time of the expiry of this Third Extension.

8  Neotel accepts the outcome of the RFP process for the provision of network services and
acknowledges both the award to T-Systems South Africa (Pty) Ltd as the successful bidder and
the letter of rejection Neotel received as an unsuccessful bidder.

Sincerely = e

Francois vafi der Merwe
General Manager: Strategic Accounts

ACCEPTED FOR AND ON BEHALF OF TRANSNET SOC LIMITED:

NAME: i M /é/ e

SIGNATURE:
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DATE: frov 1L 1’3-
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Reg Ko . 2004 004619,07

44 Ok Pretoua Mam Poad Faiway House Mirang 1685, Gawkng Soull Anca

Tatgphona number 27 10111 585 D000 FACSIMNIS AUNtIer +27 (0}11 585 KDOT

DIRECTORS: N Srinalh' (Non-Executve Chaimany § Joshi™* iManapmng Oiractcr & Cheef Exgoulive Oliger) S Baweda' C Sassoulas'™
F Shasan® XiK M F P M .- ba S5 Aanads®

ALTEANALE DIRECTOURS: WS ven dir Viver™

{*incha, “Hamuoa, * T, o New  Zedland)

Page 2 of 2




PSV-1001

Transnet
VAT hurrbar; i AER024 445
Ragionaf Qfien; == Wedeany
155 Coirrtiysionsr Siree) .
(Carton Canits Rt os NN S | Rysn Parbhunath
[HTE N : 1003307 = —
Contact Peron : T Van Dot Weshuzen R b iy bacbhunath
Tetaphons, No. : Comact:
b, Ho, 199307 Data : - 13
Vv thve plesach ln ® Quolsiton 53 pes v waderiel w AR
Suppty Pttt Tites Suiiches 1o FRnREE Khtwark . Upntate Avaye varson fram CMI-S 1o CME
Sarvice Ensblament Herdwrare
1 131 Rowter - In it s $A5e 1 12 430 54
1::1”1 wIGE 2 EWWIC slols 256MB CF 112MB DRAM 1P 2738 £ 27353
BXIXNED Crpco 1941 w2 GE2 [}
. A 48761
i 545545
g ) Wi [
i 841 AT Power Supply 2,
AC Powar Card (Soulh Africe) C12 BE 546 t Gm. i X5 !,ll‘fd
% 21 Cobln OTE Mals to 5 Geanst 10 Fan 400 f
P Bar Licethy Sr Risco 1500 .00} R
Gttt Conrlg P & & Hatler Flash b .
B12UE Delaall DFLAM tor Cisco 1941 ISR a -
5 [236MB Compnct Flash ior Ciace 1500 1908 3900 (SR EEC I e
Inser - Fl-MSE . i =
e | 3G MePon - IP B i B L | e——
N Ciaro Cataiyal 3658 24 Port P 2x10G UpRAx 1P Buse SiGEsh v | L XE R
PRTNR 55 AX5XNGD Lisco Calalyet 3650 24 Part Pa 210G Up IEBE| g o562
ATIE0 Uixveprmal k9 v i3 157 7
DWW A Candig 2 Power Su; p
e AT A Powar D 8.0 4 197
oeig SER = ] i [ —
_|GBASE LR 5FP Moy . B LNE T T T 17.@_45:1:«1
1830 24Port - I Bervices —
ICisco Catntyss JBE0 74 Por FE I Sarvices 4 A52266,
PRINR 53 EXSXNOD Glsow Cately et JB50 24 Pors Pok 16 Secé e [ 148280
AC Typs 4 Pewar C [ 4 .
i ' A0.483. 4 37,!3!30'
A -4
. > : E—
- 4 ——
[ ]
| 3850 BPont - B Serviews. I ==
({Lisco Cotalyal IR0 47 Pos Pk (P Sérvices LEITY IR
PRTHR S8 AXSANAD Claco Gawatyat 3880 48 Pan POE IP Surd 169.188 321
Inchim A= A Brwer Cahis
= = [ XY
ALY 1 Power 5
;::ys Soltware Igrade . CHAS ip vavsion TG . refe: Anax Sity itg 10590000
SUB YOTAL EXCLUDRG VAT| R 55, RO4T
VAT @ 14%| RT; 2833 |  ROM
TOTAL| Ri$4.624.217.02 #a.09
- —_
1 Thes qlectaio i #iHd Tor 5 08rh wotsnt? i CHangs wMROG B0l Imon it St S eRAGNY
Pog m anpd v W Imgunerinndy lecemad: Mth Tuananan
3 EBOE ~ (Earius arg Cmisslons Evcladed) _
Fue Turivve it percib v 6 e LEGA Sateoan TIanahel 3HE Hein 1D Wiy
T GUIAE I S0 90, I iy ORI F g QUBE 058 buted O Wik thONEETY e Une pace ot b SR TRd T T ey =N
i a&_‘iﬁ-mm Canditiens afiached 35 Addendum A ;. Appiicabie N o =




PSV-1002

T = —— —

Detalle of parson providing quetstion : Accoptance by Tranemst ;

Numg © Ryan Parbhunait g
T ; i 15851837 L :
Fay : 11883337 Account Na, ;
Cell Dale

E-mall Prrchase Order i

Signature Signak




PSV-1003

Propossl (5 submiltod to Trnsnet SOC UmhedmﬂllbelisMmOUBWoﬂlwmmmswmwmhlmmfﬁauﬁed%«ﬂmmmhmmlrl!bu
Subjsct 0, Ihe tenms and condltians af tha euixling signad Matkr Servites Ag daled 110 wmmmwmmmwmmmmmrw I e e
thed T Afy | Ry fedton belora iha sty of the Lenm of i Speciled Sarvices in this Fropossl .ﬂﬂmmwmmmﬂnnmhmwmdumamm
il cnntinue, In 641 foree dnd effect, in accordance wih the 0 and cariions of lw Apr | 35 I lhe A ‘had not bear: larminated, uril the explry of the tanm of the Spacifiod Saréces.

wiminaan Fees

mmHTmmdhmnmmswﬁhdmmmhmdhilmwmmmwsmMmemNMde.wmhumﬁlthN
tedt based on e outatanding fees ond chsrgss fos the Sp Services sb ntine date an which Neoksl wil dacon 1900 of lhe Spociled Shrvicas i Ti t, and will be d

Sarvica Eqsblement Hirdware . -
- JC0 % of the et relating jo the Servica Enspemaent Hardwans K it faom 26 S41 0wt i Ihis Proposal.

Upanthe hul sefleman of tha amounts due snd payatie hanos, Transnst kos [he aalon i mquen Neote] 1o coda U hanware [0 Teanstl at which Polnl Naote! wil lranster ol sisk and cwnersip of e
andurah 1o Transnat. The sarly terminstion fess pald for by Teansrst wil ba deemeed 35 fnb anttismont tor e Service Enablament Hardwars,

lmmu! Bervics Fass
manthly service foes |axtiuding Service Enablement Hunwam] intiudnd i s Fropassl for Spacifed Sorvices, ihe loliowing anrty teTminsion ises shalt apply calaiisted, based on the culglending
sErvich us and chanyes as Mt dede on which Nevisd wit! discandinue provision of e SpecWied Services:

. in the avan hat e o of 512 Monhihg or jaas, J00% of the senvite fens ang il By s,

T Ahe v that e ramaining 18mm for e Spacified Servicas s graater fhan 12 (lwelva) ronng 100% of the service iees & chargas Tor ik firsh 12 (iwshve; months snd S0% of (o)
[service Joat mnd charges for sach monlh taalier uritl e e of the speciiad i s proposst.

Once of Costs
inglalialion of sarvice 1 costs will be dum and 1o Neotel,

on of T SOC Umed.




SITE NAME SOFTWARE VERSION
1]Caps Town Trunk RO15x.01.1.415.1 [CM5
2[Cape Town Harbour Container Bidg |R015x.01.0.414.3 |CM5
3|Cape Town Harbour Portnet House |R015x.01.0.414.3 |CM5
4|Bellvilie RO14x.00.4.738.0 |CN4
5|Bellviie Propnet Buliding R015x.02.0.847.3 |CMS
6|Salt River R015x.02.0.847.3 |CMS
7|Huguenot '|RO14x.00.4.738.0 |CM4
8|Maimesbury |R014x.00.4.739.0 |CM4
9|Saldanha Bay RO14x.00.4.739.0 |CM4

10/Sakianha Harbour R014x.00.4.739.0 |CM4
11[Saldanha NPA Building R014x.00.4,739.0 [CM4
12|Beaufort West R015x.02.0.847.3 |CM5
13|Hutchinson R014x.00.4.739.0 |CM4
14|Laingsburg R(14x,00.4.739.0 [CM4
15| Worcester R015x.02.0.947.3 |CM5
| _16|Klawer R014x.00.4.738.0 |CM4
17|George RO14x.00.4.739.0 |CM4
18|Mossel Bay R014x.00.4.739.0 [CM4
19|Kimberley R013x.01.2.632.1 |CM3
20| Warrenton R015x.02.0.947.3 |CM5
21|Sishen R015x.02.0.947.3 |CM5
22|De Aar |R016x.02.0.947.3 lCMS
23|Postmasburg R015x.02.0.947.3 |CM5
24|Upington R015x.02.0.947.3 |CM5
25|Klerksdorp R015x.02.0.947.3 |CM5
26|Cotigny R015x.02.0.947.3 |[CM5
27| Mafiken R015x.02.0.947.3 |CM5
28 |Bloemfontein Trunk R014x.00.4.739.0 |CM4
28|Bloemfontein Transwerk R014x.00.4.739.0 |CM4
30|Kroonstad RO015x.02.0.847.3 |CM5
31|Sasoiburg R014x.00.4.739.0 [CM4

Welkom

|R014x.00.4.738.0 |[CM4

Bethlehem

|R015%.02.0.947.3 |CM&

PE North End Trunk

R014x.00.4.738.0_|CMi4

PE Coega Harbour

R015x.02.0.947.3 |CMS

PE Deal Party

R015x.02.0.947.3 [CM5

PE Sturrock

R015x.02.0.947.3 |CMS

PE Fort Captain

R015x.02.0.847.3 [CM5

PE Swartkops

R015x.02.0.847.3 |CM5

Alicedale

R014x.00.4.739.0 |[CM4

Rossmead

[R014x.00.4.739.0 |CM4

Ultenhage

R015x.02.0.247.3 |CM5

Cuyler Manor

R015x.02.0.947.3 |CM5

Coolchouse

|R014x.00.4.735.0 |CM4

Cradock

|RO14x.00.4,738,0 |CM4

Noupoort

[R0O14x.00.4.739.0 |CM4

East London Trurik

R015x.02.0.947.3 |CMS

Cambridge

R015x.02.0.847.3 |CM5

CGueenstown

|RG14x%.00.4.739.0 |CM4

Burgersdomp

[RO14x.00.4.739.0 |CM4

Durban Trunk

R01$x.02.0.947.3 [CM5

Kingsmead

R015x.02.0.847.3 [CM5

R A R b P b b E b b B B P

Empangeni

RO14x.00.4.738.0 |{CM4

§4|Empangeni RMO R014x.00.4.739.0 [CM4
$5|Richards Bay R014x.00.4.739.0 |CM4
56|Richards Bay Bayvue R014x.00.4.739.0 [CM4

57 |South Dunes RCB

R014x.00.4.739.0 [CM4
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58]Nsese R014x.00.4.739.0 [CM4
59|Estoourt RO14x.00.4.739.0 |CM4
80/Glencce R014x.00.4.738.0 [CM4
61|Ladysmith R015x.02,0.947.3 ICM5
62 |Pietermarilzburg RO15x.02.0.847.3 |CM5
63|Mason's Mill RO15x.02.0.947.3 |CM5
84| Newcasile RO15x%.02.0.947.3 |CMS
65| Pinetown RO15x.02.0.947.3 |CMb
86| Stanger R014x.00.4.739.0 |Ci4
€7 |Vryheid R014x.00.4.739.0 |ChM4
88 |Johannesburg Trunk RO15x.02.0.947.3 |CM5
69| Luipaardsviel R015x,02.0.847.3 |CM5
| 70|Sivewright R015x.02.0.847.2 |CMS
71|Wellington Street R015x.02.0.947.3 |CM5
72|Cariton Centre R014x.00.0.730.5 |CM4
73|Kaserne R013x.01.2.632.1 [CM3
74|City Deep = 7} RO13x.01.2.632.1 |CM3
75|City Deep Freight Dynamics I_ROMx.DCI.IJ.?SO.S CM4
76|Germiston R013x.01.2.632.1 {CM3
77 | Natalspruit [R014x.00.0.730.5 |CM4
78/lsando |R014x.00.0.730.5 [CM4
79iIsande Protekon R015x.02.0.947.3 [CM5
80{Benoni R014x.00.0.730.5 |CM4
81|Springs R015x.02.0.847.3 [CM5
82|Sentrarand R015x.02.0.947.3 |CM5
83| Trichardt {R014x.00.0.730.5 |[CM4
84 |Heidelburg R014x.00.0.730.5 |CM4
85|Vereeniging R015x.02.0.947.3 |CM5
86|Langlaagte R015x.02.0.847.3 |CM5
87|Roodepoort R014x.00.0.730.5_[CM4
88|Krugersdomp R015x.02.0.847.3 |CM5
88|Randfonteln IR014x.00.0.730.6 |CM4
90| Potchefstroom R014x.00.0.730.5 [CM4_
91|Standerton _ R015x.02.0.847.3 |[CM5
92|Pretoria Trunk |R615%.01.0.414.3 |CM5
93|Pretoria Transhux R014x.00.4.739.0 [CM4
94 |Capital Park RO15x.02.0.947.3 |CM5
95 |Koedoespoort R015x.01.0.414.3 |CMS
98| Pretaria North R014x.00.4.736.0 |CM4
97 |Pyramid Sourh R014x.00.4.739.0 [CM4
98| Witbank R013x.00.1.346.0 |[CM3
5%|Rustenburg R0O14x.00.4.739.0 |[CM4
100|Waterval Boven R014x.00.4.729.0 |C\M4
101|Nelspruit R013x.00.1.346.0 |CM3
102|Ogles |R0O15x.02.0.947.3 |CM5
103|Piet Retief |R014x.00.0.730.5 |Cm4
104|Ermelo R015x.02.0.947.3 |CM5
105|Kiiner Park R014x.00.4.739.0 [CM4
106 |Nylstroom RO014x.00.4.730.0 |CM4
107| Potgietersrus R014x.00.4.739.0 |CM4
108|Pietersburg |R014x00.4.738.0 |CM4
109|Lotiis Trichardt RO14x.00.4.738.¢ |CM4
110|Messina R0O14x.00.4.738.0 |CM4
111|Middelburg R014x.00.4.739.0 |CM4
112|Tzanean R014x.00.4.739.0 [CM4
113|Belfast R014x.00.4.736.0 [CM4
114|Kaapmuiden R014x.00.4.735,0 |[Ch\4
115|Komatipoort R014x.00.4.739.0 [CM4
116]Lydenburg |R0O14%.00.4.739.0 |CM4

PSV-1005
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Phalaborwa

R014x.00.4.739.0

cM4

118

Hoedspruit

RM14x.00.4.738.0

CN4d

119|Essalen Park

RO74x.00.0.730.5

CM4
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OPINION

| have been requested to provide my view of certain aspects of the award made in respect

of the Transnet SOC Ltd (“Transnet’) Network Services Tender (RFP GSM/13/04/0722).

It is to be considered whether there has been any non-compliance with the Transnet
Procurement Procedures Manual (‘PPM’) and any related applicable legislation, particularly

with regard to:

2.1 The Board of Directors of Transnet (hereinafter referred to as ‘the Board’) delegating
authority to the Group Chief Executive {‘GCE’) as recommended by the Board
Acquisitions and Disposals Committee (‘BADC') of Transnet, (as referred to in the
excerpt from the draft minutes of the special meeting heid on 29 May 2013 wherein
it is stated that the BADC recommends that the Board delegates authority to the GCE
to issue the RFP in relation to the network services tender and award a contract to

the preferred bidder) as well as the nature of the authority which was granted to the

GCE under this delegation;

2.2 T-Systems South Africa Holdings (Pty) ttd (‘T-Systems’) being permitted to
bid/continue with their bid when it is a fellow subsidiary to ‘T-Systems International’
alongside ‘Detecon SA’, which conducted a due diligence review at Transnet in order

to develop the RFP for the network services tender referred to above;
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2.3 The decision to round off functional evaluation scores of bidders with the result that

the rounding off ultimately pushed T-Systems through to the next evaluation stage;

24  The verbal extension of Transnet’s contract with Neotel (Pty) Ltd (‘Neotel’),

Transnet’s current network services provider.

| have perused the following documentation to assist me in outlining my view:

3.1 The Public Finance Management Act (‘'PFMA’), Act 1 of 1999, as amended;

3.2 The Preferential Procurement Policy Framework Act, Act 5 of 2000, as amended;

3.3 The Standardized Public-Private Partnership provisions as issued by the Department

of Nationai Treasury;

3.4  The Transnet Procurement Procedures Manual (‘PPM’), version 2 dated October

2013;

3.5  The Transnet Delegation of Authority Framework (effective from 1 May 2012);

3.6  The Letter of Intent {’LOI') addressed to ‘Detecon international GmbH' issued by
Transnet dated 29 October 2012 for the appointment of a service provider to drive
and assist Transnet with developing a network sourcing strategy and performing a

comprehensive due diligence of its network and telecoms assets for a period of

three {3) months;

3.7  Excerpt from the Draft Minutes of the Special Meeting of the Board Acquisitions and
Disposals Committee No 13/07 held on 29 May 2013;
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3.8 A copy of the affidavit provided by Anja Stefanie Hattingh (Passport No:
C466MLRFQ), the Vice President: Finance at T-Systems South Africa (Pty) Ltd dated
10 October 2013;

3.9 A letter from Transnet Internal Audit (‘TIA’) {signed by Dr Andre Botha) to the
Executive Manager: Governance at Transnet (Mr. Peter Volmink) dated 28 October

2013 and the Evaluation Gateway Report issued by TIA;

3.10 A letter from T-Systems to Transnet SOC Ltd dated 28 October 2013 regarding a
Reduction of Broadband Infraco (BBI) Costs;

3.11 The Tender Evaluation and Recommendation Report (‘TEAR’} dated 30 October
2013;

3.12  An internal memorandum to the Acting GCE, Sharla Pillay from the Acting Group
Chief Financial Officer (‘GCFO’}, Chief Information Officer and Group Chief Supply
Chain Officer ('GCSCO’) dated 30 October 2013;

3.13 An internal memorandum to the GCFO, Chief Information Officer and GCSCO from
Brian Molefe, the GCE dated 20 November 2013;

3.14 Aletter of regret from Transnet to Neotel dated 20 November 2013;

3.15 Aletter from Neotel to Brian Molefe, the GCE at Transnet dated 26 November 2013;

3.16 A letter dated 10 December 2013 from Neotel to Anoj Singh (‘GCFQ’) at Transnet
with a proposal for an extension of the Master Services Agreement between

Transnet and Neotel dated 11 December 2007, as accepted by Brian Molefe, the GCE

at Transnet on behalf of Transnet on 11 December 2013.
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A broad briefing on the matter was provided by Linda Yanta, Willem Van Niekerk and Collins
Mashishi. Further, a summary setting out focus points’ was provided by Thokozani

Nkwanyana (as reviewed by Linda Yanta, Collins Mashishi and Gerrit Prinsloo).

5.

Delegation of Authority and the Nature of the Authority Granted

5.1  The primary document considered pertaining to the delegation of authority for
procurement processes is the PPM. It is important to note that the initial Procedures
Manual which was made effective 26 May 2009, was re-written to align it with the
Supply Chain Policy. The re-written manual was made effective on 1 October 2012.
This manual was again re-written to align it with the revised Supply Chain Policy and
Preferential Procurement Policy Framework Act, Act 5 of 2000 as amended and

made effective on 1 October 2013.

5.2  According to the TEAR on page 3, the Network Services RFP was issued to the market
on 14 June 2013 and closed on 13 August 2013. Certain extensions in respect of the
closing date were requested and granted. Each extension still fell before 1 October

2013, the effective date of the current applicable PPM,

5.3 It is assumed that the PPM dated 1 October 2012 was utilized as a guide to the

procurement process for this tender. | have not had access to the PPM dated 1

October 2012.

5.4 For purposes of this opinion, | will refer to the PPM that | was provided with. i

believe the principles reflected below may still be consistent with the PPM dated 1

October 2012.
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As reflected on page 9 of the latest PPM, it (along with the Supply Chain Policy) gives
effect to the statutory requirements as set out in the Constitution {(Act 108 of 1996,
as amended) and the PFMA which stipulates that Transnet must have and maintain

an appropriate procurement and provisioning system which is -

e fair,

e equitable,

* transparent,

s competitive; and

*» Cost-effective.

It goes on to say that the policy ensures a coherent framework within which

procurement principles and compliance controls are applied across Transnet.

Delegation of Authority ('DoA’) is defined as ‘the extent of authority required in
order to implement certain actions by or on behalf of the company, including any
sub-delegation of authority where permitted. This includes the power to

retrospectively authorize, condone or rescind a decision already taken by a sub-

delegate.’

Regardless of which PPM is applicable and whether or not there is any discrepancy
between the one dated 1 October 2012 and the one dated 1 October 2013, the
PFMA remains applicable. According to 549 of the PFMA the Transnet Board is the

accounting authority of Transnet being a public entity. Section 56 goes on to say

that:

(1) The accounting authority for a public entity may-

(o} in writing delegate any of the powers entrusted or delegated to the
accounting authority in terms of this Act, to an official in that public entity; or

{(b) instruct an official in that public entity to perform any of the duties assigned

to the accounting authority in terms of this Act.
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{2} A delegation or instruction to an official in terms of subsection (1)-

(a) is subject to any limitations and conditions the accounting authority may
impose;

(b} may either be to a specific individual or to the holder of a specific post in the
relevant entity; and

{c) does not divest the accounting authority of the responsibility concerning the
exercise of the delegated power or the performance of the assigned duty.

(3) The accounting authority may confirm, vary or revoke ay decision taken by an
official as a result of a delegation or instruction in terms of subsection (1),
subject to any rights that may have become vested as a consequence of the

decision.

5.8  The Board of Transnet therefore has the power to delegate powers entrusted to it.

59 My view is that the delegation should be interpreted to be an instruction to the
holder of a post as referred to in clause 2(b) and not to a specific individual. As per
the excerpt of the minutes, it was resolved to delegate the authority to the GCE, not
to Brian Molefe who holds this position. Hence, the Acting GCE, Sharla Pillay was
authorized to carry out the instructions of the Board. As per paragraph 2 {c), it is
important to note that the Board is still accountable for ensuring the delegated

power is carried out as intended.

5.10 As per the memorandum dated 30 October 2013 to Sharla Pillay, the Acting GCE, it
was recommended that the procurement process completed be approved and the
business be awarded to Neotel, the relevant letter of intent and letters of regret be
issued and the letter to extend the existing Neotel contract be signed. In the later
memorandum dated 20 November 2013 however, Brian Molefe notifies the GCFO,
Chief Information Officer and GCSCO of his decision to award the business to T-

Systems instead of Neotel.
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5.11 The question which arises is whether it was in the discretion of the GCE to decide on
awarding a different party to the one recommended. As per the GCE's
memorandum, the Acquisition Council (AC) is the Board which delegated certain

functions to the GCE i.e. to issue the RFP and award a contract to the preferred

bidder.

5.12  According to Chapter 20 of the PPM, sub-paragraph 5 indicates that in the event of a
dispute arising after the AC has referred the matter back to the recommending
officer for re-motivation; the matter must be escalated to the CEOQ for a final

decision. It is understood that a reference to the CEOQ refers to the GCE.

5.13  The initial authority granted i.e. by the Board to the GCE can be seen as going against
the principles of fairness {being one of the ‘best practice’ principles captured in the
PPM). No escalation could have taken place as referred to above since the GCE was

the party who awarded the contract to Neotel. He would then be fulfilling a dual

role.

5.14 Further, according to the PPM (page 80 paragraphs 13.3.1), evaluation criteria must
be stated upfront in the RFP document. No evaluation criteria should be used in the
evaluation process which was not stipulated in the RFP document. It appears as
though bidders were not requested to disclose interests such as the possible sale
transaction between Neotel and Vodacom which seems to have played a role in not

awarding the business to Neotel and further seems to have been the reason cited for

the ‘non-award’.

(Another aspect which appears to have been taken into account by the GCE in
awarding the contract to Neotel was pricing. Subsequent to final price offers being
submitted by the three successful candidates, following Neotel, another bidder,
known as ‘Dimension Data’ fell second and T-Systems feli third. Despite this, the
award was still made to T-Systems. A factor taken into account was a possible price
reduction by T-Systems however their submission was made after the deadline for

doing so therefore it should have been disregarded.)
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5.15 Please note certain valid concerns were raised in the memorandum dated 20
November 2013 however the procedural aspects in terms of following an open and

transparent procurement process appear problematic.

Conclusion:

5.16 The authority delegated does not support the objective of fairness and transparency
set out in the PPM since the authority fell on a party (i.e. the GCE) who ultimately
had to fulfill a dual role. It appears as though the GCE had the authority to make the
award as he did however the factors taken into account in electing to award the
contract to T-Systems over and above Neotel, the recommended service provider,
again do not support the objectives of fairness and transparency as referred to
above, particularly pertaining to the ‘equal treatment of bidders’. The function being
delegated appears to be compliant with the PPM and applicable legislation;
however, in the interests of fairness and transparency one should be weary of

authority falling upon a party who will need to fulfill a dual role.

Possible Disqualification of Bidder

6.1  T-Systems submitted a bid under this tender although it is a fellow subsidiary of
Detecon which conducted a due diligence at Transnet in order to develop the RFP for
the network services tender referred to above. According to a report issued by TiA,
the RFP for the due diligence tender indicated that ‘Bidders are advised that should
they be successful with regards to this RFP for the Due Diligence (Phase 1), they will
then be excluded from tendering, partnering and/or advising bidders for the main

Tender {Phase 2).

6.2 My opinion is that this clause automatically disqualifies T-Systems from submitting

any bid and any bid submitted should not have been considered.
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Further as per the Letter of Intent {‘LOI’) issued by Transnet to Detecon on 29
October 2012, which was signed on behalf of Detecon by its Managing Partner and
VP Central and Southern Africa, ‘The Service Provider and/or its affiliates agrees to
being excluded from tendering for the main network services tender (Phase 2) as

referenced to in the RFP, Section 2, paragraph 2.3.3.’

It is important to understand the meaning of ‘affiliate’ for purposes of this opinion.
The Oxford English Dictionary defines affiliate as ‘connect as a subordinate member
or branch’ and affiliated as ‘of a subsidiary group or a person attached or connected

to an organization.” Such dictionary meaning would take precedence in the court of

faw.

As per the standardised Public-Private Partnership Provisions as issued by the
Department of National Treasury ‘affiliate’ is defined as any person that directly or
indirectly through any one or more intermediaries controls, is controlled by or is
under commeon control with any person, where “control” means the ability to direct

or cause the direction of the business affairs and management policies or practices

of a person;

The affidavit obtained from Anja Stefanie Hattingh {Passport No: C466MLRFOQ), the
Vice President: Finance at T-Systems South Africa (Pty) Ltd dated 10 October 2013
offers an explanation regarding the relationship between T-Systems South Africa and
Detecon however the same opportunity was not afforded to other parties which

goes against the values of fairness and transparency as set out in the PFMA and

PPM.

A possible conflict of interest may have prevented another prospective party from
bidding had they known that Transnet requires affidavits. One could argue that had
other potential bidders known that an explanation pertaining to their relationship

with affiliates would be acceptable, they or their affiliates could have submitted a

bid.
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Conclusion:

6.8 Based on the above definitions, T-Systems and Detecon are affiliates. As per the LOI,
it should have been excluded from tendering. My opinion is that T-Systems should

not have been be allowed to continue with the bid process upon it submitting a

tender.

6.9  Firstly, T-Systems would have been disqualified as per the predetermined evaluation
criteria in respect of the tender in question and secondly, it was requested to
provide an affidavit with an undertaking pertaining to its affiliation with Detecon.
This opportunity was not afforded to all parties, hence going against the principle of
equal treatment of bidders which conforms to fairness and transparency which is to

be upheld in any procurement process.

Rounding off functional evaluation scores

7.1 It was considered necessary to request the Department of National Treasury to
provide guidance regarding whether technical scores were to be rounded off. In the
TEAR it states that this was in support of an open and competitive tender process. As
with the predetermined criteria pertaining to affiliates being disqualified from
bidding, the criteria for a technical score of 70% was predetermined and two other
bidders made this score or higher. Two bidders were therefore qualified to be fairly

considered for the business.

Conclusion:

7.2 The criteria against which bidders would be evaluated were set out in the tender
documents. This criterion must be adhered to. The Preferential Procurement Policy
Framework Act speaks loudly of the fact that the conditions of tender are to be set

out in the tender document issued to the public. The public responds based upon
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the conditions of tender. Changing evaluation criteria subsequent to the submission
of bids and during the evaluation of bids goes against this principle. It further goes
against the objectives of fairness and transparency and the equal treatment of

bidders as set out in the PPM,

Verbal extension of Neotel Contract

8.1 A tacit term is one that the parties did not specifically agree upon, but which
{without anything being said) both or ali of them expected to form part of their (oral
or written) agreement. It is a wordless understanding, an unarticulated term, having

the same legal effect as an express term.

8.2 In this instance, the initial term of the agreement between Transnet and Neotel
expired on 31 March 2013. It was extended by mutual agreement to 31 August 2013
and thereafter to 31 October 2013. Between 31 October 2013 and 11 December
2013 there was no official written extension of the contract however Neotel
continued to render required services of the contract and Transnet continued to pay
Neote! for such services. One can argue that there was tacit acceptance of the

continuation of the contract.

Conclusion:

8.3  Further information pertaining to the exact nature of the verbal extension would be
required to comment upon this aspect in more detail however it should be noted
that as per the Transnet Delegation of Authority Framework (effective from 1 May
2012), at paragraph 4.1 it states that an original bearer of authority may in writing
(own emphasis) sub-delegate to his or her subordinate during his or her temporary
absence for an indefinite period. The principle of delegating authority to bind

Transnet to contracts in writing should be adopted here.
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8.4  No current dispute exists pertaining to the validity of the extension of the contract
with Neotel and a written contract was entered into subsequent to a verbal
extension of same. Further, prior to the written contract being entered into, there

was tacit acceptance of the terms applicable,

8.5 The only aspect which could be problematic and where Transnet should exercise
caution in the future is with regard to the verbal granting of authority to bind

Transnet to a contract with a third party.

Overall Conclusion:

31  As set out in more detail above, the key concerns are around the principles of

fairness and transparency as provided for in section 51 of PFMA and captured in the

PPM.

Concern regarding Non-Compliance :

9.2 Based on the information provided T-Systems should have been excluded from

consideration as per paragraph 6.7 above.

Other areas of Concern;

9.3 Vodacom and Neotel were not given an opportunity to explain their interest as was

the case between Detecon and T-Systems who were provided with that opportunity

as per paragraph 5.14 above.

9.4  Repeated rounding off of the evaluation scores which was ultimately taken to
National Treasury for validation creates a perception that T-Systems were given

favorable treatment over other bidders.
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9.5  The fact that Dimension Data which was placed second in the final adjudication
process was overlooked which re-enforces the perception that T-Systems was the

preferred bidder.

9.6  Taking the non-compliance and areas of concern into account it is advisable that
Transnet improves upon its compliance with the procurement mechanisms in place

within the organization.

DATED AT PRETORIA ON THIS 9TH DAY OF MAY 2014,

ANGELA FOURIE
LEGAL DIVISION
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" MKHABELA HUNTLEY ADEKEYE INC =

OPINION MEMORANDUM
TO: TRANSNET SOC LIMITED
ATTENTION: MR NDIPHIWE SILINGA
DATE: 23 MAY 2014
SUBJECT: WHETHER OR NOT THE AWARD OF THE TRANSNET NETWORK

SERVICES TENDER TO T-SYSTEMS SOUTH AFRICA HOLDINGS
PROPRIETARY LIMITED CONSTITUTES A CONFLICT OF INTEREST

INTRODUCTION

1 During November 2013 Transnet SOC Limited ("Transnet’) selected T-Systems SA
Holdings Proprietary Limited ("T-Systems”) as the preferred bidder for the award of the
tender for the provision to Transnet of Network Services for a period of 3 (three) years with
an option to extend for 2 (two) years, advertised under reference GSM/13/04/0722

("Network Services Tender”).

2 Transnet’s decision was conveyed to T-Systems by letter dated 20 November 2014 {"LOI").
In terms of the LOI Transnet and T-Systems were to enter into negotiations with the view
to conclude the Master Services Agreement (“MSA”) that would reguiate the terms and
conditions upon which the services forming the subject of the Network Services Tender
would be provided to Transnet.

3 In terms of the LOI, the MSA was to be concluded within 120 days from date of issue of the
LOL Transnet reserved the right to approach the altemate preferred bidders if the MSA
was not concluded within this period. We are instructed that on 18 March 2014 the parties
agreed to extend the period for the negotiation and conclusion of the MSA to 31 May 2014,

Ref No:
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4 In the meanwhile, during the course of the performance of the annual audit on the business
of Transnet for the financial year ending April 2014 the external auditors of Transnet, Sizwe
Ntsaluba Gobodo Incorporated ("SNG”), made certain findings which are critical of the
selection of T-Systems as the preferred bidder for the award of the Network Services
Tender. The basis of the adverse audit finding made by SNG are, amongst others, that;

“The procurement process followed allowed a supplier that ought to have been exciuded
from a tender process by virtue of its affiliate, which results in a conflict of interest, having
been awarded a bid which explicitly prohibits the affiliates or parties related to it from

bidding”.

5 Itis apparent that the basis of the audit finding made by SNG is a legal opinion provided to
them by a Ms Angela Fourie dated 9 May 2014 ("Fourie Opinion”) in which it is opined,
amongst others, that;

‘6.1 T-Systems submitted a bid under this tender although it is a fellow subsidiary of
Detecon which conducted a due diligence at Transnet in order to develop the
RFP for the network services tender referred to above, According to a report
issued by TIA, the RFP for the due diligence tender indicated that ‘Bidders are
advised that should they be successful with regards fo this RFP for the Due
Diligence (Phase 1), they will then be excluded from tendering, partnering and/or
advising bidders for the main Tender (Phase 2).

6.2 My opinion is that this clause automatically disqualifies T-Systems from
submitting any bid and any bid submitted should not have been considered.”

6 It is against the backdrop of the circumstances set out above that we are required by

Transnet to advise whether or not we are in agreement with the apinions and conclusions
expressed in the Fourie Opinion,

7 We set out our opinion herein below.

DUE DILIGENCE REQUEST FOR PROPOSAL

8 On 26 June 2012 Transnet issued a Request For Proposal for the appointment of a service
provider to drive and assist Transnet with developing a network sourcing strategy and
performing a comprehensive due diligence of its network and telecoms assets for a period
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of 3 (three) months, issued under reference number GSM/12/06/0456 {"the Due Diligence
RFP7) (hereinafter, "the Due Diligence Tender”).

Of relevance to this opinion is a condition which is stipulated in clause 2.3.3 of the Due
Diligence RFP, that:

‘Bidders are advised that should they be successful with regards fo this RFP for the
Due Diligence (Phase 1), they will then be excluded from tendering, partnering and/or
advising bidders for the main network services tender (Phase 2), subject to the findings
of the Due Diligence (Phase 1) Outcomes. (“Condition of Bid").

It is apposite to point out at the stage that the Condition of Bid, in our view, had a very
limited reach. It simply precluded any successful bidder from the Due Diligence RFP from
participating in the Network Services Tender. We are of the view that the limitation
stipulated in the bid condition did not extend its application to anyone other than the bidder

itself,

Following the evaluation of the proposals submitted pursuant to the Due Diligence RFP
Detecon International GmbH (*Detecon®) was selected as the preferred bidder and
subsequently awarded the Due Diligence Tender.

On 31 October 2012 Transnet and Detecon entered into a letter of intent regulating the
terms and conditions of the appointment of Detecon for the provision of the due diligence
services as contemplated in the Due Diligence Tender (“the Due Diligence LOI"). The Due
Diligence LOI was to be substituted by a formal service agreement. At the time of writing
of this opinion we had not been furnished with 2 copy of the said service agreement.

In terms of clause 1.5 of the Due Diligence LO), the parties agreed that:

‘the Service Provider and/or its affiliates agrees to being excluded from tendering for the
main networks services tender (Phase 2} as referred to in the RFP, Section 2, paragraph
2333"

(hereinafter, “the Exclusion Condition”)

Despite that we have not had sight of the service agreement which would have been
concluded between Transnet and Detecon pursuant to the Due Diligence, we have been

PSV-1024
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instructed to assume for the purposes of this opinion that the Exclusion Condition remained
applicable to the contractual relationship between Detecon and Transnet, until completion
of implementation by Detecon of the services contemplated in the Due Diligence Tender.

MEANING OF “AFFILIATE”

15

16

17

18

19

The term "affiliate” as used in the Due Diligence LOI is not defined. There is no definition
of this term in any South African legislative instrument that we could COMme across.

There are various canons of construction which are available to interpret the meaning of
words contained in a document, be it a contract or a statute.

In Venter v Rex', it was stated that in interpreting a statute, the words must be given their
literal and grammatical meaning unless such as approach results in an absurdity or

repugnance.

The South African Courts have developed the approach to be adopted in interpreting
statutes by stating that the requirement to determine the meaning of the language used, is
to study the whole enactment and the subject-matter which obviously relates to the purpose

of the enactment.

Most recently, in Natal Joint Municipal Pension Fund v Endumeni Municipality®’, Wallis J
in the Supreme Court of Appeal stated that:

“Interpretation is the process of aftributing meaning to the words used in a document, be
it legisiation, some other statutory instrument, or contract, having regard to the context
provided by reading the particular provision or provisions in the fight of the document as
a whole and the circumstances attendant upon its coming into existence. Whatever the
nature of the document, consideration must be given to the language used in the light of
the ordinary rules of grammar and syntax; the context in which the brovision appears; the
apparent purpose to which it is directed and the material known to those responsible for
its production. Where more than one meaning is possible each possibifity must be
weighed in the light of all these factors.i8 The process is objective not subjective. A
sensible meaning is to be preferred fo one that leads to insensible or unbusinessiike
results or undermines the apparent purpose of the document, Judges must be alert to,

1907 TS 910 at 914 and 919-21
2012 (4) SA 593 (SCA).
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and guard against, the temptation to substifute what they regard as reasonable, sensible
or businesstike for the words actually used. To do so in regard to a statute or statutory
instrument is to cross the divide between interpretation and legistation. In a contractual
context it is to make a confract for the parties other than the one the y in fact made. The
inevitable point of departure is the language of the provision itself. read in context and
having regard to the purpose of the provision and the background to the preparation and
production of the document.”

In the absence of a statutory definition of the word “Affiliate” we have considered the
meaning of the word as defined in its ordinary dictionary meaning. The Black Law
Dictionary, 9 Edition defines the word to mean:

“A corporation that is related to another corporation by shareholdings or other means of
control; a subsidiary, parent, or sibling corporation”: or “One who controls, is controlled by,
or is under common control with an issuer of a security”

In the course of our research we also looked at other common uses of the word in business.
in the current International Financial Reporting Standards (IFRS), where the term is
commonly used in relation to consolidation of financial statements of companies, the term

used as follows:

‘An affiliate of an entity is a party that, directly or indirectly through one or more
intermediaries, controls or is controlled by the entity, or is a foflow subsidiary of the
entity. Associated and jointly controlled entities are not affiliates”

T-Systems was requested by Transnet to dlarify its relationship with Detecon. In the
affidavit deposed to by Anja Stefanie Hattingh on 10 October 2013 at the instance of
Transnet Ms Hattingh, in a rather convoluted response, stated that the two companies

“share a parent company”.

Upon receipt of instructions to provide this opinion we requested Tarnsnet to obtain an
organogram setting out the shareholding structures of each of Detecon and T-Systems,
which revealed that Detecon is a wholly-owned subsidiary of T-Systems International
GmbH, whereas T-Systems is a majority owned subsidiary of T-Systems International
GmbH (“T-Systems International”), which owns a 70% stake in T-Systems.

24 Accordingly, having regard to the definition of the term and the context within which it is

used in the Due Diligence LOI, we are satisfied that Detecon and T-Systems are

PSV-1026
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25

“affiliates” of each other by virtue of their common control by, or their subsidiarity to, T-
Systems Intemational.
Itis plain that the sole purpose of incorporating the Exclusion Condition in the Due Diligence
LOI, as contended by Transnet, was to ensure that a company which participates in the
Due Diligence Tender, which would ultimately inform the basis of the Network Systems
Tender, does not, either by itself or associated companies or arrangements, benefit unfairly
through its participation in the Network Services Tender.

ENFORCEABILITY OF THE EXCLUSION CONDITION

26

27

28

The LO! constitutes a contract between Transnet and Detecon. T-Systemsis not a party to
that contract. Neither are we aware of evidence that T-Systems ever consented or

acquiesced to the Exclusion Condition.

Each of Detecon and T-Systems enjoy a discrete legal personality, which is independent
of each other, despite their common control by, and subsidiarity to, T-3ystems
International. This concept of separate legal personality of a company was best expressed
in Salomon vs Salomon and Co Lid in which it was held that;

"...;t seems to me impossible to dispute that once the company is legally incorporated it
must be lfreated like any other independent person with its rights and fabilities
appropriate to itself, and that the motives of those who took part in the promotion of the
company are absolutely irrelevant in discussing what those rights and liabilities are®.?

This concept of separate legal personality was restated subsequently in Dadoo Lid vs
Krugersdorp Municipal Council®, amongst others, where Innes CJ held that:

“...taking the intention then [of the legislature] to be the prohibition of ownership of fixed
property by Asiatics and the prohibition of the acquisition and the occupation of mining
rights by coloured people, | come to enquire whether the transaction complained of is a
contravention of this statute. In other words, whether ownership of Dadoo Lid is in
substance ownership by its Asiatics shareholders. Clearly in law it is not. A registered
company is a legal person distinct from the members who compose it,

3

4

[1897] AC22 (HL)
Paras 19, 20, 80, 53¢
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29

30

31

...rior is the position affected by the circumstance that a confrolfing interest in the
concern may be held by a single member. This conception of the existerce of a
company as a separate entity distinct from its shareholders is no merely artificial and
technical thing. It is a matter of substance..."®

South African common law recognises that parties to a contract may make a stipulation in
favour of a third person who may not necessarily be present nor himself be a signatory to
such contract (this is also referred to as a contract for the benefit of a third person), deriving
from a Roma-Dutch law principle called a stipufatio afteri. However, this principle is primarily
underpinned by a benefit, or a right, in favour of a third person, but not an obligation per
se. An obligation cannot in our law be created for and be binding on another person without
his consent.® Instances where an obligation can be created is only when as an attendant
to the right or benefit, a stipulation is made for the benefit of a third person.?

On 14 July 2013 Transnet issued a request for proposals for the provision of network
services for a period of 3 (three) years with an option to extend for 2 (two) years (“the
Network Services RFP”).

The Exclusion Condition was not incorporated into the Network Services RFP, whether
expressly or by reference or otherwise. Consequently, without expressly consenting or
acquiescing to be bound to the Exclusion Condition, there was also no bar upon T-Systems
from participating in the Network Services Tender. Nevertheless, if the Exclusion Condition
had been expressly incorporated into the Network Services RFP, T-Systems would
undoubtedly have been unsuited to partake in the Network Services Tender. It was
seemingly a mistake on the part of Transnet (and apparently Detecon) to assume that the
Exclusion Condition will apply to affiliates of Detecon even if it was not incorporated into
the Network Services RFP.

32 Accordingly, absent a clear commitment by T-Systems to be bound by the Exclusion

Condition, the Exclusion Condition, which is a contractual stipulation between Transnet
and Detecon, would not apply to T-Systems. We are of the view that the common control
or subsidiarity of Detecon and T-Systems to or by T-Systems International does not after

that position.

This case relates to ofd apartheid legislation under which Asiatics where prohibited from owning
immaovable property in the Transvaal, but nothing was said as to Asiatic companies.

LAWSA Vol. 5 Part 1, par 181.
Per Innes C. in McCullogh v Fernwood Estate Ltd. 1920 AD 204.
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33 Whilst we agree that Detecon and T-Systems are affiliates of each other, we do not agree
with the Fourie Opinion insofar as it suggests that T-Systems may be excluded from
participating in the Network Services Tender solely on the basis of the Exclusion
Condition.

CONFLICT OF INTEREST

34  The Network Services RFP, insofar as it seeks to regulate confiicts of interest, states that:

“a conflict of interest arises when personal inferests or activities influence for appear fo
influence] the ability to act in the best interest of Transnet. Examples include, but are

not limfted to:

i} Transnet employees awarding business to entities in which their family members
or business associates have an interest

i) Transnet employees have a financial interest in a bidding entity

bidding entities are required to disclose any interest/s which exist between themselves
and any employee and/or Transnet Board member”,

35 We could not find any other provision in the Network Services RFP or the Transnet
Procurement Process Manual or Supply Chain Policy that seeks to regulate conflicts of
interest differently.

36  The concept of conflict of interest is not one to which there will always be a set answer.
Conflict of interest is a matter of fact, which can only be properly evaluated on the

circumstances of each case.

37 In V Medical Administrators (Pty) Ltd and Another v Jacques and Others8 the court held
that;

8 (2010/46241) [2010] ZAGPJIHC 131 {9 December 2010)
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“It should also be remembered that not every interest necessarily constitutes a conflict
of interest. Regard must be had to the particular circumstances in each case. Any issue
regarding a confiict of interest must be approached on a common sense basis....”

38  We are of the view that the circumstances of this case do not give rise to the issue of conflict
of interest between Transnet and/or Detecon and/or T-Systems. We say so for the following

reasons:

38.1 Detecon has provided services to Transnet pursuant to the Due Diligence Tender.
That assignment has been completed. in this regard, it is important to note that
Detecon did not submit a tender in respect of the Network Services RFP. If
Detecon had submitted a tender in response to the Network Systems RFP, a
conflict of interest would certainty have arisen, because Detecon would have
been privy to the basis of the RFP that would inform the terms of the Network
Services Tender;

38.2 T-Systems submitted a bid in response to the Network Service Tender. There is
no evidence to suggest that Detecon is associated with that bid. If there was such
evidence, Detecon would indeed ba in a situation of conflict of interest, which
would naturally render the T-Systems bid unsuited to participate in the Network
Services Tender. The relationship between T-Systems and Detecon as affiliates
of each other or by their subsidiarity to T-Systems International does not alter this

position.

38.3 The conflict of interest provision stipulated in the Network Services RFP is not of
any assistance in this instance. It is structured to address conflicts as they may
arise as between bidders and Transnet and/or its employees.

39 We therefore do not agree with the views expressed in the Fourie Opinion in respect of
conflict of interest. We do not believe a conflict of interests arises between Transnet and

T-Systems.
RELEVANT LEGISLATION AND POLICY CONSIDERATIONS
The Constitution of the Republic of South Africa, 1996

40 The foundational document for all procurement laws and policies within the Republic of
South Africa is the Constitution of the Republic of South Africa, Act No 108 of 1996 (“the

Constitution™).

PSV-1030



Page 10

41

42

In terms of section 2 of the Constitution, the Constitution is the supreme law of the
Republic. Any law or conduct inconsistent with the Constitution is invalid and the
obligations imposed by the Constitution must be fulfitled.

In terms of section 217(1) of the Constitution, when an organ of state in the national,
provisional or local sphere of government, or any other institution identified in national
legislation, contracts for goods or services, it must do so in accordance with a system
which is fair, equitable, transparent, competitive and cost effective.

The Public Finance Management Act, Act No. 1 of 1999

43

Interms of section 51(1){a)(iii) of the Public Finance Management Act, 1999 (“the PFMA”")
an accounting authority for a public entity must ensure that a public entity has and
maintains an appropriate procurement and provisioning system which is fair, equitable,
transparent, competitive and cost effective.

44  In terms of section 3 of the PFMA, in the event of any inconsistency between the PEMA and

any other legisiation, the PFMA prevails.

Fairness and lawfulness of the procurement process

45

46

Our courts have on numerous occasions been called upon to determine the validity of
tenders, mainly on account of failure to comply with the aforestated procurement

principles.

In Steenkamp®, Moseneke DCJ stated:

“Section 217 of the Constitution is the source of the powers and function of a government
tender board. It lays down that an organ of state in any of the three spheres of
government, if authorised by law may contract for goods and services on behalf of
government. However, the tendering system it devices must be fair, equitable,
transparent, competitive and cost-effective. This requirement must be understood
together with the constitutional precepts on administrative justice in section 33 and the
basic values governing public administration in section 185(1).” (own emphasis)

47 In Millennium Waste'® the Supreme Court of Appeal (per Jafta JA) elaborated:

® Steenkamp NO v Provincial Tender Board, Eastern Cape [2008) ZACC 16, 2007 (3} SA 121 (CC); 2007 (3} BCLR 300

(CC)

0 Millennium Waste Management (Ply) Litd v Chairperson of the Tender Board: Limpopo Province and Others [2007]
ZASCA 165: 2008 (2} SA 481 (SCA)
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“The . . . Constitution lays down minimum requirements for a valid tender process and
contracts entered into following an award of tender to a successful tenderer
(section 217). The section requires that the tender process. preceding the conclusion of
contracts for the supply of goods and services, must be fair. equitable transparent,
competitive and cost-effective’. (own emphasis)

48 In Firechem'' Schutz JA, dealing with a situation where the award of a tender outside the
applicable legal framework arose, stated that:

“One of the requirements . . . is that the body adjudging tenders be presented with
comparable offers in order that its members should be able to compare. ..... Yet another
requirement is that competitors should be treated equally, in the sense that they should
all be entitled to tender for the same thing. Competitiveness is not served by onfy one or
some of the tenderers knowing what is the true subject of tender. . . . That would deprive
the public of the benefit of an open competitive process.” (own emphasis)

49 All of the above authorities are restated in the In the most recent case of AllPay? where
the Constitutional Court held that —

“In public procurement matters, priority should be given to the public good. This means

that public interest must be assessed not only in relation to the immediate consequences
of invalidity..., but also in relation to the effect of the order on future procurement,

The primacy of the public interest in procurement.... matters must also be taken into
account when the rights, responsibilities and obligations of all affected persons are
assessed. This means that the enquiry cannotf be one dimensional. §f must have a
broader range”. {(own emphasis)

50 Having regard to the facts and circumstances of this matter, it is apparent that Transnet
has always been concered about the adverse impact on fairness and competitiveness,
amongst others, that could arise if the supplier that was awarded the Due Diligence
Tender {and its affiliates) were allowed to participate in the Network Systems Tender.
Such supplier would clearly enjoy an unfair advantage over its competitors. Simifarly, to
the extent that the affiliates of such supplier were to be allowed to participate in the
Network Services Tender such a risk would arise.

" Premier, Froe State, and Others v Firechem Free Stale (Pty) Lid [2000] ZASCA 28; 2000 {4) 54 413 {SCA)
'Z AllPay Consolidated Investments Holdings (Pty) Ltd. And Others v The South African Social Security

Agency and Others, CCT48/13
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51 It would simply be impractical for Transnet to monitor and ensure that the supplier who
was awarded to Due Diligence Tender does not share the information it gleaned from that
process with its affiliates. It would be impractical to do 0. Inasmuch as a declaration or
undertaking to that effect could be obtained from such supplier, there is no full proof
manner in which Transnet could ensure strict adherence with such declaration or

undertaking, if given.

52 Accordingly, it was prudent in our view of Transnet to determine that no affiliate of supplier
that was successful in the Due Diligence Tender would be eligible to participate in the
Network Services Tender. Nevertheless, we now know that in its endeavour to do S0,
Transnet failed give effect to the Exclusion Condition in a manner which would have
rendered it efficient. Transnet merely made the Exclusion Condition a term of its contract
with Detecon. It did not include the Exclusion Condition as a term of the Network Services
RFP, which would have rendered it equally applicable to T-Systems.

53 In our view, now that Transnet is fully appraised of the nature of the relationship between
Detecon and T-Systems, and the inherent risk that the proximity of that relationship poses
to the faimess and competitiveness of the procurement process, amongst other concerns,
Transnet cannot but take steps to avert the implementation of a tender process whose
outcome may suffer an unlawfulness. Transnet has a constitutional obligation to do so.
We do not believe that the risk has to be confirned. That is an impossible task in
circumstances such as present. The mere real likelihood of the risk materialising would

suffice.

54 Thus we are of the view that, in accordance with the various case authorities we have
cited above, Transnet would be entitled in these circumstances to reconsider its decision
to award the Network Services Tender to T-Systems. Otherwise, there is a very high risk
that the award may be challenged by any unsuccessful bidder in terms of section 6(f) of
the Promotion of Administrative Justice Act, 2000, on the basis that the award
contravened the procurement prescripts stipulated in the Constitution (section 217) and
the PFMA (section 51), amongst other grounds.

55 Transnet is therefore within its rights to revoke its decision to award the tender to T-
Systems.

RECONSIDERATION OF AWARD
56 In the event Transnet decides to re-consider the decision to select T-Systems as the

preferred bidder, Transnet has to bear in mind that the decision it made remains valid
and has a force of law until reviewed and set aside by a court of law, This principle was
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properly articulated in Oude Kraal Estates', where the Supreme Court of Appeal held
that;

“The proper functioning of a modem state would be considerably compromised if alf
administrative acts could be given effact to or ignored depending on the view the subject
takes of the validity of the act in question. No doubt it is for this reason that our law always
recognized that even an unlawful administrative act is capable of producing legally valid
consequences for so long as the untawful act is not set aside”.

57 The position expressed above is consistent which the established common law doctrine of
functus officio. According to this doctrine, an official who has once “discharged his official
function” by making a decision is unable to change his mind and revoke, withdraw or revisit
the decision. In general, this principle applies only to final decisions. Finality is a point
arrived at when the decision is published, announced or otherwise conveyed to those
affected by it'™. In this instance, the decision to select T-Systems as a preferred bidder has
already been conveyed to it and contract negotiations pursuant thereto initiated. Thus the
decision has become final.

58 A distinction is often drawn between valid and invalid decisions. There are authorities that
suggest that invalid decisions must simply be ignored, whereas valid decisions cannot be
ignored but that they can only be revoked on authority of a court order, unless by consent's.
However, case law in this area of the law remains unclear. Nevertheless, it seems that the
aforegoing approach cannot stand in light of the Oudekraal estates decision referred to

above.

59 But what is clear is that unless T-Systems consents to the reconsideration {(and possibly
revocation) of its selection as the preferred bidder, Transnet may be forced to approach
the high court to have its own decision reviewed and set aside. This approach was affirmed
by the Supreme Court of Appeal in Pepkor Retirement Fund’® where the court held that the
Financial Services Board, too, was both entitied and obliged to seek review of decisions of
the Registrar “which it considers to be invalid and which, if not reversed, would prejudice

the public interest”.

CONCLUSION

* Qude Kraal estates (Pty ) Ltd v City of Cape Town 2004 (8) SA 222 SCA
'* Cora Hoexter, Adminisirative Law in South Africa, p247

'S Hoexter, p249 to 250

16 pepkor Retirement Fund v FSB 2003 {6) SA 38 (SCA)
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60

61

62

63

64

65

We are broadly in agreement with the correctness of the audit finding made by SNG and
the conclusion reached in the Fourie Opinion, albeit on the basis of a distinct reasoning

and opinion.

We are of the view that Detecon and T-Systems are affiliates of each by virtue of their
common control by, or their subsidiarity to, T-Systems International. However, we do not
agree with the Fourie Opinion insofar as it suggests that T-Systems may be excluded
from participating in the Network Services Tender solely on the basis of the Exclusion
Condition.

The Exclusion Condition was not incorporated into the Network Services RFP, whether
expressly or by reference or otherwise. Consequently, without expressly consenting or
acquiescing to be bound to the Exclusion Condition, there was no bar upon T-Systems
from participating in the Network Services Tender. The Exclusion Condition is contractual
stipulation between Transnet and Detecon, would not apply to T-Systems. We are of the
view that the common control or subsidiarity of Detecon and T-Systems to or by T-
Systems International does not alter that position.

We do not agree with the views expressed in the Fourie Opinion in respect of conflict of
interest. We do not believe a conflict of interests arises between Transnet and T-Systems.
There is no evidence to suggest that Detecon is associated with the T-Systems bid. If
there was such evidence, Detecon would indeed be in a situation of conflict of interest,
which would naturally render the T-Systems bid unsuited to participate in the Network
Services Tender. The conflict of interest provision stipulated in the Network Services RFP
Is not of any assistance in this instance. it is structured to address conflicts as they may
arise as between bidders and Transnet and/or its employees.

The nature of the relationship between Detecon and T-Systems poses a real risk to the
faimess and competitiveness of the procurement process. Thus Transnet is enjoined to
take steps to avert the implementation of its award of the Network Services Tender to T-
Systems if the outcome of that award may suffer an unlawfulness. Transnet has a
constitutional obligation to do so. We do not believe that the risk has to be confirmed.
That is an impossible task in circumstances such as present. The mere real likelihood of
the risk materialising would suffice to justify such an action by Transnet.

In the event Transnet decides to reconsider its decision, unless T-Bystems consents to
the reconsideration {and possibly revocation) of its selection as the preferred bidder,
Transnet may be forced to approach the high court to have its own decision reviewed and

set aside
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TRANSNErI

Bribn Molefe, Group Chief Executive r

T-SYSTEMS SA (PTY) LTD
International Business Gateway
New Road

Midrand

1685

Dear Mr Schoonbee

Revocation of Letter of Intent In respect of RFP No. GSM/13/04/0722 for
Provision of Network Services

1.

We refer to the Letter of intent (LOI) entered into by Transnet SOC Limited (“Transnet”) and T-
Systems SA (Pty) Lid (*T-Systems”) on 20 November 2013 in terms of which Transnet
identified T-Systems as the preferred bidder for the provision of Network Services to Transnet
for a period of three (3) years, with an option to extend for a further period of two (2) years. The
LOI was issued subject to successful contract negotiations between the parties. This LOI was
subsequently extended on 18 March 2014 to enable the parties to successfully negotiate and
conclude the Master Services Agreement ("MSA”) by 31 May 2014.

Transnet's procurement process is govemed by the Transnet Procurement Procedures Manual
{"PPM’); the Public Finance Management Act 1 of 1999 (*PFMA"), the Preferential
Procurement Policy Framework Act 5 of 2000 ("PPPFA”), and the Constitution of the Republic

of South Africa Act 108 of 1996, amongst others.

Implicit in all the relevant governing instruments, including the Transnet Supply Chain Policy,
the PPM provides that Transnet must have and maintain an appropriate procurement and
provisioning system which is fair, equitable, transparent, competitive and cost-effective. These
principies are also contained in section 51(1)(a)(i)iii) of the PFMA.

During the month of April 2014, Transnet’s external auditors audited the Network Services RFP
("RFP") and have highlighted certain concerns relating to the RFP process and the
appointment of T-Systems as the preferred bidder, namely:

4.1. According to the audit findings, T-Systems ought to have been excluded from the RFP
bidding process by virtue of its association with Detecon SA (Pty) Ltd ("Detecon”).

Transnet SOC Ltd Cariton Centre P.0. Box 72501
Reglstration Number 150 Commissioner Street Parlodew, Johannesburg
1990/000960/30 Johannesburg Souwth Africa, 2122
2001 T +27 11 308 2309
F +27 11 308 2312

Directors: ME Miovanazl (Chakrman) B Molefe* (Group Chief Ewecutive) MA Fanucchl Y Forbes HD Gazendam NP Mmiasana N Mocla NR Wjeke M Sharma 18 Skosona

E Tehabelola DL Tshepe A Singh® (Group Chief Financial
*Executive

Graup Company Secretary: ANC Ceba

v transnet.net
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This association resulted in a conflict of interest which was explicitly prohibited during
Phase 1 of the RFP when Detecon was awarded the contract to conduct the due diligence

project for this RFP.

4.2. Further, the principles of fairness and transparency were not afforded to other bidders
when T-Systems was given the opportunity to offer an explanation regarding its
relationship with Detecon. A possible conflict of interest may have prevented another
prospective party from bidding had they known that Transnet requires affidavits to explain
their affiliations.

4.3. In addition seeking an explanatory affidavit goes against the principles of fairness,
transparency and the equal treatment of bidders as set out in the PPM, the PFMA and the

PPPFA.

5. As a result of the afore mentioned findings, Transnet is considering revoking the LOI and its
decision to award the preferred bidder status to T- Systems. In accordance with the provisions
of Section 3 of PAJA, you are hereby given notice to make representations in writing, if any,
within seven (7) days from the date hereof, why Transnet should not take the decision to
revoke the LOI dated 20 Nevember 2013 and the decision to award the preferred bidder status

to T-Systems.

Kind regards

Brian Molefe
Group Chief Executive

Date:/é .rr/!f‘
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MrBrian Molefe

Group Chief Executive
Transnet SOG Limited
Cariton Centre

150 Commissioner Street
Johannesburg

2001

Gert Schoonbee

0112547799

20 May 2014

Revocation of Letter of Intent in Respect of RFP No.GSM/13/04/0722 for Provision of Network

Services

Dear Mr Malefe,

Thank you for your letter of 10 May 2014,

We have taken note of Transnet's intention to revoke its appointment of T-Systems South Africa (Pty)
Ltd (T-Systems) as the preferred bidder, and the basis on which Transnet proposes to do so.
Hawever, we respectfully submit that Transnet is mistaken about the legal position and that if
Transnet were to revoke T-Systems’ preferred status, Transnet would not be cosrecting a wrong, as
none exists, but would perpetrate a wrong against T-Systems, by treating it unfairly and unequally.
We set our reasons for saying so outin Annexcre A hereto,

We frust that Annexure A will provide Transnet with sufficient grounds not to revoke the Letter of
intent. However, if Transnet were to be chaflenged on an alleged involvement of Detecon in the
preparation of T-Systemns’ proposal, T-Systems wil assist Transnet to oppose such proceedings, if
Transnet so requests.

T-Systems South Africa {Pty} Lid
Intemations) Business Gelewsy, New Road, Midrand, 1685

PO Box 2436, Midrand, 1685
Phone; +27 11 254 7400 Faxc +27 11 268 0082 eanall: communications@t systams.coxa

Standerd Bank, Branch Coder 018 208 80, Account No; 420 984 173

G Hell” {Non-Exscutive) MM Nicariobo {Exscutive). G “ichoonbee (Tirector), ME Sethusha Letlape (Non-Eaacutivel,
KPM Simatane {Non-Expcutive), M v Wal-Korsten (Non-Exacutive and Chairpersan), “Gemnan

FRag. No: 1989/007547/07, VAT Reg. Noc 4540174028
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Transnet's letter rafers to an audit report that alieges a confict of intesest arising from T-Systems’
alleged association with Detecon. And, T-Systems is aware that Transnet also obtained a fegal
opinion pursuant fo the audit report. We believe that such audit report and opinion contain
information as contemplated in the Promotion of Access to Information Act. T-Systems therefore
requests that Transnet fumishes i with a copy of the report and opinion. We understand that you may
have to redact certain parts of the report and opinion that do not pertain to T-Systems.

We trust that T-Systems' position is clearly set out in Annexure A, but we would be happy to debate
any aspects thereof with you in a meeting, as a writlen response can only deal with such matters on a
high level.

K occurs to us that the letier of intent might expire before this mater is resolved and we hereby
formally request that its period of vaildity be extended until after resclution.

We await your response.

T-Systems' rights are reserved in full.

Regards

GERT SCHOONBEE
Managing Director
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ANNEXURE A

RESPONSE IN TERMS OF SECTION 7 OF THE PROMOTION OF ADMINISTRATIVE WUSTICE ACT
1. The reasons that Transnet provides for revocation of T-Systems status are as foliows:

11.  there has been an audit finding that there is an association between T-Systems and Detecon
SA (Pty) Lid;
12.  suchassociation would give rise 1o a conflict of interests;

13.  otherbidders may have been precluded from bidding because they may not have known the
requirement to provide affidavits to explain their affiliations;
14.  seeking an affidavit would go against faimess transparency and equal treatment.

2. We will respond to each of these points separately hereunder, We will also deal with matters
relating to the PFMA

Audit finding regarding an &ssocialion with Detecon SA (Ply) Lid

3. Your letter alleges an association with Detecon SA {Pty) Lid. A search of the records ofthe
Registrar of Companies will reveal that thers is no entity registered in South Africa known a5
Detecon SA (Ply) Ltd and, therefore, T-Systems cannot be associated with it.

4. Thereisacompany registered as a local presence of Detecon GmbH. Prior to the appointment

of T-Systems as the preferred supplier, T-Systems provided an affidavitto Transnet (upon
Transnet's request), in which T-Systems confirmed thatit is not affiliated to Detecon GmbH and

that position remains unchanged.

Such association would cause & conflict of interest
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As T-Systems does not have an association with either Detacon GmbH or its locally registered
company, there can be no conflict of interest. Any allegations of such a conflict are
unsubstantiated and, therefore, refuted.

Your letter refers to a conflict of interest that was prohibited during the due diligence phase. We
assurne that to be a reference to the agreement by Detecon GmbH to the effect that any of its
affiliates would be excluded fromtaking part in the tender for the provision of the network
services, We wish to point out that the term “affiliate” was not defined and also does not cany a
generally accepted meaning in South African law. The existing Master Services Agreement with
T-Systems defines an sffiliate as any subsidiary of T-Systems. In terms of this definition T-Systems
is not deemed 1o be an afiiliate of its holding company or the subsidiasies of its hokding
company. As T-Systems has no association with Detecon GmbH, we deny that T-Systems isan
affiliate of Detecon GmbH for the purposes of such an agreement or for the purposes of the
netwark tender. Any representations by Detecon GmbH to the contrary would be unauthorised
and unwarranted.

Ba that as it may, Detecon GmbH did, in any event, nat have any right or authority, in law or by
contract, to accept such an exchsion of T-Systerns and T-Systems can, therefore, not be held to
it.

The PFMA makes no reference to “associations” creating a conflict of interest. We submit that
the term “association” has such a broad application that using "associations” {o support an
argument for a conflict of interest, would be bad in law as it could easily be used fo frustrate b
competitive bidding.

Within the context of the network tender, the concept of a conflict of interest is also not good in

law. A conflict would-exist when one party owes conflicting obligations to twe different parties.

That clearly is not the case in this matier, What is probably meant is that T-Systems may have

enjoyed an unfair advartage over other bidders because of the involvement of Detecon GmbH in

the due diligence phase. Wa repeat that there was no collaboration between T-Systems Datecon
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GmbH in the preparation of T-Systems’ proposal. If any third party were to suggest that there
was, the onus would be on it to prove such advantage which, becausae it did not exist, will be
impossible. Transnet can, therefore, not rely on such a statement to revoke T-Systems’ status as

preferred bidder.

Other bidders may have been preciuded from bidding because they may not have known the

requirement to provide affidavits to explain their affifations

10. We respectiully submit that this staterent does not follow logically. As far as we are aware, there
are no other South African ICT companies who may have any association with Detecon GmbH
that would have prechuded them from bidding. Theoretically the only company that could
remotely have bsen in that position is T-Systems (and, as explained above, the reality does not
admit of any association or prejudice).

11. Clauses 5 and 7 of section 10 of RFP response {RFP declaration form) required a¥l respondents
to declare any business or soclal relationships with regard to Transnet. T-Systems duly submitied
such declarations. This would have given other prospective parties the oppartunity to offer an
explanation regarding the relationship with Detecon or Transnet.

12. It may, also, be noted that T-Systems provided an afficavit upon Transnet's request and not of its
own volition,

Seeking an affidavit would go against the faimess transparency and equal tresiment

13. Transnet's request for and acceptance of T-Systems’ affidavit cannot amount to unfaimess, as it
was merely a step fo seek clarification which Transnet was entitled and even obliged 1o take,

14. We draw Transnet’s attention to the following points:

14.1. Clause 10 of the bid conditions specifically provides for the bidder being permitted to
respond 1o any question related to the bid, after submission.
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14.2.  Section 18 (Supplier Requirements) of Transnet's procurement policy reserves the right to
Transnet to verify any details of a supplier;

143, Section 49 of the PFMA requires Transnat's accounting officer to present necessary
documentation to safisfy any explanation or motivation required from the relevant treasury
or the Auditor-General;

14.4.  Section 50 of the PFMA requires Transnel's accounting officer to ensure that executive
authorities are apprised of any material fact which may influence a decision and would be
required to compile such information to meet the requirements of section 54(2) of the PFM:
and

145,  Section 60 of the PFMA permits an auditor to investigate whether adequate measures and
procedures have been-applied in the management of public entity.

15. Based on the above, a query raised with respect to a possible conflict of interest, would require
an investigation from Transnet's accounting officer to ensure that the officer could demonstrate
the indegrity and transparency of the process. The response to the query would have to be
documentad to satisfy section 13 (Code of Ethics and Conflict of Interest) of the Transnet |
Procurement Policy requiring adherence ta a documented process. These provisions and E,*
conditions would have applied equally to all bidders that responded to the bid, on anymatter |
relevant fo the response and do not create an advantageous position for T-Systems, but rather
proof that due diligence was applied in the evaluation of the tender.

16. And, again, as there is no prejudice against any other party, no such party would have grounds
for complaint,

T-Systerns’ participation noi precluded by PFMA or Transnet’s Bid Conditions

17. We havs, in the light of Transnet's reliance on the PFMA, again reviewed the PFMA, the
applicable Treasury Regulations and Treasury Practise Notes and wish to draw Transner’s

attention to the following:
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17.1. The PFMAitself does not contain reference to “conflicts of interest” and accordingly even if
there had been an association betwaen T-Systems and Detecon {which there wasn’t) the
PFMA would not have prohibited T-Systems’ participation in the tender process;

17.2. The Schedule of Treasury Regulations for departments, tracling endities, constitutional
institutions and public entities issued in terms of the PFMA apply to Schadule 2 companies

only in respact of paragraph 6.1.2, 24, 25, 27 to 28 and 31 to 33;

17.3.  National Treastury Practice Note Number SCM 3 of 2003, issued under the framework for
supply chain management as published in Gazette no. 25767 on 5 December 2003
contains reference to conflicts of interest, but is applicable to only:

17.3.1. national and provincial departments and trading entities;

17.3.2. constitutional instiutions;

17.3.3. public entities listed in Schedule 3A and 3C of the PFIVA;
As Transnet is a Schedule 2 company the Treasury note (and hence, the confiict provisions)
donot apply to Transnet.

17.4. The Transnet General Bid Conditions did not exclude T-Systems from the process.

17.56. Clause 3 of section 10 of the RFP response {RFP deciaration form) required ait respendents

to decfare that they received no information from other sources with regard to their bids. T-
Systems duly submitted such declaration to the effect that that it had received no such

infarmation,

T-Systems’ participation cannot precluded by agreement with third parly

18. T-System's supports the purpose of the PFMA to satisfy the provisions of Section 217{1}) of the
Constitution fo enforce the principles of procurement being conducted in accordance with a
system that s fair, equitable, and transparent, To accept that Transnet and a third party could
enter into an agreement, without T-Systems’ knowledge or censent, to prevent T-Systems from

PSV-1047
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participsting in a major tender process would thwart the provisions of clause 51(a)(iii} & {iv) of the
PFMA, and contravene section 5 (Policy Statement) and section 14 (Procurement Process) of
Transnet's own procurement poficy which requires that:

18.1.  all bidders are treated the same;

18.2.  no bidderis disedvantaged over anather; and

18.3.  thatthe procurement process “ensures open, transparent and fair competition for any

person of entesprise who wishes to tender for Transnat’s business®.

Conclusion

19. Itis T-Systems' position that:

19.1.  itcannot be seen as an affiliate of Detecon GmbH;

19.2. evenifit were to be seen as an affiliate {which T-Systems denies), Detecon GmbH could not,
in law or in contract, have excluded T-Systems from participation in the network tender;

193. Transnet's acceptance of T-Systems' affidavit was entirely regular;

19.4.  no other party could have been precluded from tendering by virtue of Transnet's acceptance
of T-Systems’ affidavit;

19.5. neitherthe PFMA, northe Treasury Regulations and Practice Notes contain any prohibition
against Transnet’s acceptance of T-Systems’ participation in the network tender;

19.6. there was no collaboration af s7between T-Systems and Detecon GmbH (whether with its
German or South African presence) with regard to the network tender;

19.7. accordingly, there was no conflict of interest, T-Systems was not advantaged, and no third
party was prejudiced in any manner whatsoever,

T
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19.8. therefore, if Transnat were to revoke T-Systems’ preferred status, Transnet would not be

comecting any wrong, as nona exists, but would perpetrate a wrong against T-Systems, by
treating it unfairly and unequally.







Brian Molefu, Group Chief Bracutive
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Our Ref No: BM/16944

Mr Gert Schoonhee
T-SYSTEMS SA (PTY) LTD
International Business Gateway
New Road

MIDRAND

1685

REVOCATION OF PREFERRED BIDDER STATUS IN RESPECT OF RFP NO.
GSM/13/04/0722 FOR PROVISION OF NETWORK SERVICES

1. We refer to your letter dated 20 May 2014 written In response to Transnet's stated intention to
revoke your status as preferred bidder in respect of the Networks Services tender.

Transnet considered your representations as set out In the aforementioned letter and hereby
wish to Inform you of our final dedsion which is that your preferred bidder status has been

revoked.

Yours sincerely

AR v N

1. We the undersigned hereby accept the revocation of T-Systems SA (Pty) Lid's preferred
bidder status for the Networks Services Tender GSM/13/04/0722 for Provision of Network
Services.

We further acknowledge that our respective companies have no claims for damages or any

2.
other legal course of action against Transnet arising from this revocation,

Tranmoet S0C Lid Cariton Contre P.O. Booe 72503

Regisration Number 150 Comtynisioner Street Parkview,

1990/00G900/30 South Africa, 2122
2001 T+27 11 308 7313

F +27 11 308 2315
)smmmmmmvmanmnmummujaumm P Skwans W TR Rt fet

Mioweaz! (Chaloauan
E Tahabglls DU Yelwpm & Sagh® (Group Chief
"Emoutive

Growp Compuny Secratiwy: ANC Ceha
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3. We consent to Transnet revoking T-Systems SA (Pty) Ltd's preferred bidder status witho
Tmnsnethavingtoapproachamtnoflawforanordermmlseﬁect. "

4, We ph;:e been duly authorized to sign this acknowledgement on behalf of our respective
companies.

Name: JJou( Ruesy
Designation: Syp 06@2\&9 ETEA

Date: 9/ fnorg.
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Transnet SOC Litd Carlton Centre P.0O. Box 72501
Registration 1530 Commissioner Parkview TRANSNET
Humbear Str. Johannesburg South Africa, 2122
1580/000800/30 2001 T +27 11 308 2250

F +27 11 308 1269

MEMORANDUM
wiww. transnet,net
To: Board Acquisitions and Disposals Committee (BADC)

From: Anoj Singh, Group Chief Financial Officer (GCFO)
Garry Pita, Group Chief Supply Chain Officer (GCSCO)

Date: 1 July 2014

Subject: Network Services RFP award status update for noting by the Board
Acquisitions and Disposal Committee

PURPOSE OF SUBMISSION:

1. The purpose of this submission is to request the Group Chief Executive (GCE) to
recommend to the Board Acquisitions and Disposals Committee (BADC) to note the
current status of the Network Services tender, a requested in item 17 of the matters
arising from the last BADC meeting.

BACKGROUND:

2.Transnet currently procures network services from Neotel (Pty) Ltd (Neotel) as a result
of the sale agreement of Transtel to Neotel. The MSA was initially due to expire on 31
March 2012, but was extended until 31 October 2013. It has since been further
extended until 31 October 2014.

3. On 14 June 2013, Transnet issued a Request for Proposals (RFP) to the open market for
Network Services. This RFP closed on 13 August 2013 and five (5) responses were
received from Neotel, T-Systems SA (Pty) Ltd (T Systems), Dimension Data ( Di Data),
Telkom and Vodacom, respectively.

4. After an extensive evaluation process, Neotel was selected by the CFET as the prefarred
bidder.

5. The GCE however identified certain risk factors affecting Neotel and indicated that the
risks constituted grounds not to award business to Neotel. He awarded the business to T
Systems instead. Contract negotiations with T Systems were underway until May 2014,
when Transnet issued T Systems with a notice indicating its intention to revoke T
System’s status as preferred bidder.
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6. This memorandum seeks to explain to the BADC the sequence of events which resulted in
the current status of the Network Services tender. A summary of the timeline indicating
the sequence of events is attached as “A”,

THE "CONFLICT OF INTEREST” ISSUE:

7. Tender evaluations on the Networks tender commenced during August 2013 and was
finalised during October 2013. During the course of the evaluation, Transnet Internal
Audit (TIA) raised two main concerns. The first concern related to a possible conflict of
interest between T-Systems and Detecon GmbH (Detecon). This was based on the fact
that Detecon had been awarded the Due Diligence tender, which preceded the Network
Services tender. Detecon’s Due Diligence findings identified available sourcing strategy
options for the Network Services tender. The LOI which Transnet issued to Detecon
pursuant to the award of the Due Diligence tender, stated that Detecon and its “affiliates”
would not be permitted to participate in the forthcoming Network Services tender. This
was to prevent Detecon and its affiliates from unfairly benefiting from information
obtained as a result of their involvement in the Due Diligence tender. A copy of the LOI
issued to Detecon is attached as “B”. As T Systems SA and Detecon GmbH are both
owned by a common parent company ie T Systems GmbH, TIA was of the view that T
Systems was an “affiliate” of Detecon and that a conflict of interest had arisen. A copy of
the structure of the Deutsche Telekom group of companies is attached as “C”.

8. However, the Network Services RFP did not contain the exclusion which had been placed
on “affiliates” by the LOI which had been issued by Transnet to Detecon. As a resuit, the
exclusionary provision was not incorporated as a term of the Network Services tender.
Furthermore, T Systems was not a party to the LOI between Transnet and Detecon at the
time and did not consent to its exclusion from the Networks tender.

9. As a result of the conflict of interest concern raised by TIA, Transnet requested an
affidavit from T-Systems to confirm that they did not benefit from their relationship with
Detecon. T-Systems subsequently provided an affidavit in which they confirmed that they
had not obtained any information relating to the Network RFP from Detecon or its parent
company. A copy of the affidavit is attached as “D”.

10. The Cross Functional Sourcing Team (CFST) and Transnet Management accepted the
affidavit as evidence that T-Systems had not derived any benefit from their relationship
with Detecon GmbH. Based on this, T Systems was allowed to continue as a bidder in the

Network Services tender process.

Network Services RFP status update — Board Acquisitions and Disposals Committee
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ROUNDING OFF OF SCORES FOR FUNCTIONALITY

11. The second concern raised by Internal Audit pertained to the rounding off of the scores
for functionality. The minimum threshold for functionality as set out in the RFP was 70%.
The bidders which were assessed at the functionality stage achieved the following scores:

Table 1

Dimension
Data

Telkom T Systems

Neotel

Initial Technical
scores

12. However, management picked up certain discrepancies regarding the scores for
functionality and requested that the scores be re moderated as they felt that the initial
moderation had not been done correctly. As a result of the re moderation, the scores for

functionality changed as follows:

Table 2

Dimension
Data

Technical scores after
re moderation

76.42% 69.93%

13. As appears from the re moderated scores, T Systems did not achieve the minimum score
of 70%. They achieved 69.93% and missed the threshold by 0.07%. Regulation 11(4) of
the PPPFA regulations (2011) stipulates that points scored must be rounded off to the
nearest 2 decimal places. If T System’s score was rounded off to the nearest two decimal
places, they would still not have achieved the threshold. However, para 13.1.3 of the
Implementation Guide issued by National Treasury (NT) applies the principle of rounding
off to the nearest 2 decimal places to the points allocated for price and preference only -
in other words rounding off to the nearest 2 decimal places applies at the final stage
when bidders are scored out of 100 for price and BBBEE. The PPPFA regulations appears
to be silent on how scores for functionality are to be rounded off.

14. Transnet sought the advice of National Treasury (NT) on how it should approach the
question of rounding off at the functionality stage. NT advised that Transnet may elect to
either round off to the nearest whole number or apply the principle in regulation 11 (4)
and round off to the nearest 2 decimal places. A copy of the email received from NT is
attached as “E”. Based on the advice received from NT, Transnet elected to round off T
System’s score for functionality to the nearest whole number, which meant that they
achieved the minimum score of 70%. Telkom was excluded at this stage as they failed to

Network Services RFP status update — Board Acquisitions and Disposals Cominittee
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achieve the minimum score of 70%. As a result of the rounding off exercise, the scores
for functionality were as follows:

Table 3

Dimension '
Data

Neotel Telkom T Systems

o on
Technical scores after
reunding off

74.00% 70.00%

THE COMMERCIAL EVALUATION AND FINAL RANKING OF BIDDERS

15. Dimension Data, T Systems and Neotel were the only bidders who passed the
functionality threshold and were evaluated for price and preference, based on the 90/10
formula. Based on the actual prices submitted by the various bidders they were scored as

follows:

Table 4

Neotel R 1 389 308 796.00 24.85

= -
" ron R 805 934 857.67 %0
Data
T Systems R1330117974.48 31.46

16. However, it was difficult to make a “like for like” comparison as the bidders used different
assumptions when they calculated their price. To enable Transnet to conduct a “like for
like” comparison, the CFET met with the shortlisted bidders to clarify their assumptions
and requested them to resubmit a revised commercial offer based on the same
assumptions. All 3 shortlisted bidders were requested to submit their revised prices by 24
October 2013. Below are the evaluation results after the revised commercial proposais

were received:

able

Neotel R 1330 876 516.32 90

———

imension R 1714 300 055.26 64.07
Data

T Systems R 1622157 146.03 70.3

17. After the revised pricing was received, Transnet conducted a further “normalization”
exercise to ensure that bidders quoted for the same services and that there were no price
omissions which may have given a particular bidder an unfair advantage. Below are the
evaluation results after the normalization exercise was conducted:

Network Services RFP status update — Bo:rd Acquisitions and Disposals Committee
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Table 6
e A [y Sl B0 ¥ - L
Neotel R 1363 407 228.40 90
D'"::"’" R 1584 967 883.26 75.37
T Systems 1736894 366.39 65.35

After the normalization exercise was concluded, a final clarification session was held with
the 3 bidders to check if anything had been omitted from their pricing. During this
clarification session bidders were informed about price adjustments made during the
normalization exercise and were given an opportunity to comment on any price
adjustments made. In the course of this final clarification session, T Systems indicated
that their offer could be reduced by a further R248 miilion. If this further reduction was
taken into account T System’s pricing would have reduced from R 1 736 894 366.39 to
R1 488 894 366.39, as indicated in the table below:

Table 7
Neotel R 1363407 228.40 Q0
Di -
" Thed R 1584 967 883.26 75.37
Data
T Systems R 1488 894 366.39 81.72

This would have placed T Systems as the second ranked bidder and Di Data as the third
ranked bidder. However, this further price adjustment was not taken into account in the
final Tender Evaluation and Recommendation Report (TEAR) as the date for submitting
revised pricing had already passed. As indicated above, the date for submitting revised
pricing was 24 October 2014. The TEAR document therefore ranked the bidders based on
their pricing after the normalization exercise was conducted, as indicated in Table 6

above.

A due diligence exercise on all 3 bidders was carried out by the CFET, which included
interviews with the bidders’ key resources and customers as well as site visits to the
bidders’ premises. To achieve a green rating, bidders were required to score between 70
and 100. A score of between 50 and 69 would result in an amber score and a score of
below 50 would result in a red rating. As a result of the due diligence, Neotel and
Dimension Data received a green rating. However, T Systems received an amber rating.
The amber rating given to T Systems was based on the fact that they received a score of
64.65% based on reference checks. . A copy of the due diligence findings by the CFET is
attached as “F”.

Network Services RFP status update — Board Acquisitions and Disposals Committea
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21. After adding the points for preference, the final ranking of the bidders was as follows:

Table 8
1 i ) . I_L
Price 90 75.37 65.35
B-BBEE 5 8 8
Total score 95 83.37 73.35

22. The final TEAR report recommended the award of business to Neotel as the top ranked
bidder. A copy of the TEAR report is attached as “G".

23. The TEAR report was presented to Sharla Pillay, the acting GCE at the time, who
approved the award of business tc Neotel. A copy of the signed memorandum by Sharla
Pillay is attached as “"H".

THE APPOINTMENT OF T SYSTEMS AS THE PREFERRED BIDDER

24. Subsequently, in his memorandum dated 20 November 2013 addressed to the GCFO and
the GCSCO, the GCE outlined his reasons for not appointing Neotel as preferred bidder
and for appointing T Systems instead. A copy of this memorandum is attached as “I”. As
appears from this memorandum, the GCE raised a number of concerns regarding the
appointment of Neotel, which included the following:

24.1

24.2

24.3

244

Counterparty risk and alienation of state assets — the GCE stated that
Government’s intention with the sale of Transnet’s Wide Area Network (WAN) to
Neotel was to create a second fixed line operator. The GCE indicated that he did
not believe that Neotel met this mandate as they had very litde market
penetration. Furthermore, in light of Neotel's negotiations to sell the network to
Vodacom, it was felt that this could be perceived as an alienation of state assets.

Concentration risk as Transnet is Neotel's largest client — The GCE stated that
Transnet was Neotel’s biggest single client and as such Transnet was exposed to
unnecessary concentration risk.

BBBEE partners — the GCE stated that Neotel had not delivered on its BEE
mandate which was part of the agreement of sale of state assets to Neotel. It was
also stated that Neotel had diluted its black ownership. This was based on
correspondence received from the Chairman of Nexus Connexion, Neotel’s BBBEE

partner.

The information security incident — The GCE stated that during 2011, TIA
conducted a review of Neotel's Network Outsourced IT services and issued a
report which highlighted certain weaknesses in the existing firewalls. Furthermore,
during May 2012, Neotel reported unknown foreign traffic on the Network
emanating from 5 different countries. The GCE stated that if Transnet’s servers
had been accessed, unknown parties may have been able to access Transnet's

Network Services RFP status update — Board Acquisitions and Disposals Committee
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financial and operational information as well as other sensitive or confidential
information.  Although Transnet management and Neotel had put remedial
meastres in place, the GCE felt that these were not adequate and that Transnet
had been exposed to unnecessary risk. In paragraph 4 of the TEAR document
attached as “G”, the CFET set out the remedial steps which had been taken. They
also point out that the security breach impacted both Neotel as well as T Systems.

24.5 CCTV camera exposures — the GCE stated that TNPA had reported that a number
of their CCTV cameras in the ports were not working. He expressed the view that
Neotel had a role to play in ensuring that the network supported the cameras.

25. The GCE also approved that the further reduction of R248m offered by T Systems be
taken into consideration as part of their best and final offer. He further stated that he did
not believe it was necessary to request another best and final offer from any of the
vendors as all 3 preferred bidders had already been given the opportunity to confirm if
their prices were accurate.

26. For these reasons he approved the appointment of T Systems as preferred bidder.

27. Supply Chain advised that before a final decision was taken on the award of business to T
Systems, that Neotel be afforded an opportunity to address Transnet on the perceived

risks.

28. During December 2013, Group legal sought the advice of Adv Gilbert Marcus SC on the
award of business to T Systems. Marcus SC was not able to provide a written opinion
at the time but provided oral advice. Marcus SC advised that the decision to award
business to T Systems was not in accordance with section 217 of the Constitution. He
also expressed the view that extraneous factors were taken into account in awarding
the business to T Systems. He also pointed out that Neotel was not afforded an
opportunity to make representations on the risk factors highlighted by the GCE.
Furthermore, he indicated that the process appears to have been fraught with
instances of procedural unfairness, such as the acceptance of T Systems’ revised price
which was transmitted after the deadline for delivery thereof. Counsel advised that
Transnet should review and withdraw its decision to award business to T Systems and
once effected, proceed with the award of business to Neotel. A summary of the oral
advice provided by Adv Marcus SC appears in the correspondence from Mkhabela
Huntley Adeyeke Inc (Mkhabela attorneys) attached as *3”.

29. The advice of Adv Gilbert Marcus SC on the award of business to T Systems was
discussed with the Transnet GCFO on 10 December 2014.

30. An LOI was subsequently issued to T-Systems and letters of regret were issued to the
other four (4) unsuccessful bidders namely; Neotel, Dimension Data, Telkom and

Vodacom.

Network Services RFP status update — Board Acquisitions and Disposals Committee
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31. Neotel initially questioned the decision not to award the business to them, but
subsequently wrote to Transnet indicating its acceptance of this decision. A copy of
Neotel’s letter is attached as "K".

32. As stated above, the existing Network Services contract with Neote! was subsequently
extended until 31 October 2014,

REVIEW BY EXTERNAL AUDIT

33. Based on the LOI that was issued to T-Systems, contract negotiations commenced in
December 2013 and were due to be finalised at the end of May 2014. The issued LOI to
T-Systems was subject to successful contract negotiations.

34. During the month of April 2014, Transnet External Auditors reviewed the Network
Services RFP as part of their annual procurement process audit at Transnet Group
Strategic Sourcing and other Procurement Departments within Transnet.

35. The Transnet External Auditors raised the concern that T Systems should have been
disqualified due to its relationship with Detecon. External Audit also obtained a legal
opinion indicating that the award of the RFP to T-Systems was not in compliance with the
Public Finance Management Act (PFMA). The legal opinion highlighted the following
concerns:

» The factors taken into account by the GCE in making the award to Systems do
not support the objectives of faimess and transparency;

» Possible conflicts of interest between T-Systems and Detecon GmbH as both
parties are subsidiaries of T-Systems International. External Audit expressed
the view that as T-Systems could be regarded as an “affiliate” of Detecon, it
should have been automatically excluded from the bidding process;

 the manner in which scores were rounded off at the functionality stage was not
in accordance with the principles of fairness, transparency and equal treatment
of bidders. It created a perception that T Systems was given favourable
treatment over other bidders;

 the fact that Dimension Data which was placed second in the final adjudication
was overlooked, reinforced the perception that T Systems was the preferred
bidder.

36. A copy of the legal opinion is attached as “L",

37. Group Legal sought the advice of Mkhabela Attorneys on the External Audit report.
Mkhabela Attorneys expressed their disagreement with the view expressed in the external
audit opinion that T-Systems should automatically have been disqualified on the “conflict
of interest” grounds. They point out that the LOI issued to Detecon (annexure “B")
constituted a contract between Transnet and Detecon and that T Systems was not a party
to the contract. They explain that South African law recognises that parties to a contract
may agree to bestow a benefit or right upon a third party who may not necessarily be a

Network Services RFP status update — Board Acquisitions and Disposals Committae
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party to the contract ( a so called stipulation alters), but may not impose obfigations on a
third party without his consent. In their view, it is incorrect to state that T Systems
should automatically have been excluded from the Network Services RFP process.

38. However, Mkhabela Attorneys stated that the affidavit received from T-Systems did not
completely mitigate the risk that information could have been shared between T-Systems
and Detecon. Mkhabela Attorneys advised that the value of the affidavit provided by T-
Systems lies in Transnet’s judgement. If Transnet remains dissatisfied with the response
provided by T-Systems, Transnet would be entitled to reconsider the tender award. A
copy of Mkhabela Attorneys’ opinion is attached as Annexure “M”.

THE REVOCATION OF T SYSTEM'S POSITION AS PREFERRED BIDDER

39. Subsequent to receiving the external audit report, the CFST in conjunction with Transnet
Group Legal drafted a letter to revoke T-Systems’ status as a preferred bidder on the
Network Services RFP. The letter was duly approved by the GCE on 16 May 2014 and
subsequently sent to T-Systems for their consideration and response. A copy of this letter
is attached as “"N”.

40. T-Systems responded to the above-mentioned letter from Transnet on 20 May 2014
indicating that they are not in agreement with the reasons advanced by Transnet for the
revocation of their preferred bidder status. The issues raised by T Systems include the
fact that they were never a party to the LOI and the exclusionary condition agreed to
between Transnet and Detecon and also that Detecon had no authority to agree to the
exclusion of T Systems from the Network Services tender. They also point out that the
exclusionary condition was never incorporated as a term of the Network Services RFP. A
copy of the response from T Systems is attached as “0”.

41. After considering the response from T Systems, the GCE informed it that a final decision
had been taken to revoke its preferred bidder status. T Systems indicated tht it accepted
the decision of the GCE. A copy of the GCE communication to T System’s as well as T
Systems acceptance of this decision is attached as “P”.

42. The BADC has approved a request for an extension of the T-Systems LT. Outsource
agreement between Transnet and T-Systems, which will include possible cost savings and
inclusion of Supplier Development commitments during the extension period in support of
the Transnet Market Demand Strategy (MDS). Transnet is currently in the process of
negotiating the terms of this extension with T Systems. A copy of the BADC resolution is

attached as “Q".

43. Once the above process has been concluded with T-Systems, the Transnet CFST will
recommend a way forward as far as the award of this RFP is concerned to the GCE for
consideration and an update will be forwarded to the BADC for noting in August 2014.

Network Services RFP status update — Board Acquisitions and Disposals Committee
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DISCUSSION

44. Transnet has subsequently issued Neotel with a letter informing it that it had been
awarded preferred bidder status. A copy of the letter to Neotel is attached as “R”.

45.The PPM allows Transnet to contract with the next ranked bidder under certain
circumstances. Although Neotel was not the second ranked bidder but was the initial
top ranked bidder, the principles outlined in the PPM were taken into account in
guiding Transnet’s decision.

46. Para 21.7 of the PPM provides as follows:

“in the following cases Transnet will be allowed, at its sole discretion, to consider
accepling the second most favourable bid, provided that this option is exercised within
a reasonable period after the initial award:

21.7.1 when a successful bidder, after having been informed of the acceptance of
its big, fails to sign a contract within a reasonable period after being called

upon to do so;

21.7.2  when a successful bidder has failed to provide the necessary securfly, if
required;

21.7.3 when a successful bidder fails to meet a condition precedent for the award
of business (eg to obtain the necessary funding, provide a valid and/or
original tax clearance certification, elc), or

21.7.4  when final contract neqgotiations with a preferred bidder fails and a contract
fs not agreed upon,; and

21.7.5  jtis not practical within the time available to call for fresh bids.

The award of business to the second ranked bidder must be approved by the relevant
AC”

47. Management is of the view that the circumstances of this matter are covered by para
21.7.4 above, in that contract negotiations with T Systems have failed when Transnet
made a final decision to revoke their preferred bidder status. Furthermore, this option is
being exercised in litle more than 6 months after the initial award to T Systems and as
such, the option is being exercised “within a reasonable time after the initial award” as
required by the PPM. It is also not practical within the time available to call for fresh
bids. This is because the current contract with Neotel terminates on 31 October 2014.
With little more than 4 months to go, it is not feasible to reissue the Network Services
RFP and appoint another supplier by end October 2014.

Network Services RFP status update — Board Acquisitions and Disposals Committee
10
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APPROVALS AND DELEGATION:
48. The Group Chief Executive has already provided the following approvals:

> Approval of the Request for Proposal (RFP) and Advert to go out on an open
tender;

> Approval to advertise and issue a RFP to the open market for provision of Network

Services for a period of three (3) years with an option to extend for another two

(2) years;

Approval to conduct Due Diligence and Negotiations on the Network Services RFP;

Approval of the award of the contract to T-Systems;

Approval of the negotiations strategy and team;

Approval of the revocation letter for T-Systems’ preferred bidder status.

Approval of the Letter of Intent to Neotel, informing it that it had been awarded

preferred bidder status.

VVV VY

FINANCIAL IMPLICATIONS:

49. The estimated contract award to T-systems for a period of three (3) years is estimated
at R1.7 billion based on their Best and Final Offer (BAFO).

BUDGET IMPLICATIONS:

50. All Transnet ODs and Specialist Business Units (SBUs) have budgets available for their
respective Network Services requirements.

RECOMMENDATION:

51. It is recommended that the Group Chief Executive (GCE) recommend to the Board
Acquisitions and Disposals Committee (BADC) to note the current status of the
Network Services tender, as requested in item 17 of the matters arising from the last

BADC meeting.
COMPLIED BY
RECOMMENDED / NOT RECOMMENDED
Anoj Singh Brian Molefe
Group Chief Financial Officer Group Chief Executive
Date: Date:

Network Services RFP status update — Board Acquisitions and Disposals Committee
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MEMORANDUM www.transnet.net

To: Brian Molefe, Group Chief Executive

From: Tau Morwe, Chief Executive: Transnet National Ports Authority (TNPA)

Date : 24 April 2014

Subject: REQUEST FOR APPROVAL TO PROCURE A CCTV SECURITY SOLUTION
FOR TNPA ACROSS ALL PORTS

PURPOSE:

The purpose of this submission is:

I To request the Group Chief Executive to:

1.1. Approve and award business for the pramrement crf ccTv cameras and related
maintenance through a confined procurement process to the value of
R142,795,868 from Neote! (Pty) Ltd (Annexure A);

1.2. Award of business via the current Neotel MSA for the installation of the CCTV and
security solution to the value of R186,639,252 allowing sole accountability to
Neatel for effective working of the soiution {Annexure A);

1.3. Approve unforeseen Capex to the value of R252, 949,834 for the procurement of
the security solution across all ports.

BACKGROUND:

2. During 2007 TNPA awarded business to a company cafled ESS for the instaltation of a
CCTV solution in all the major ports in South Africa,
3. TNPA has been experiencing certain problems with the CCTV solution and the solution
has been the subject of a number of reviews being: '
3.1. TNPA internal review;
3.2. Review conducted by Group Security;
3.3. Forensic investigation commissioned through Transnet Internal Audit (TIA) -
Annexure B; and
34. A joint assessment performed between Neotel (current Transnet network service
provider), NICE (CCTV original equipment manufacturer {OEM) and Techpro, the
tocat NICE instafiation partner. (Annexure C).
4. In addition, Transnet has requested a view of the current state of the CCTV equipment
from the OEM as at April 2014, (Annexure D)
5. This joint assessment and letter from the OEM highlighted the following as itAelates to
the current CCTV solution (Annexure C & D):
f
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5.1, The hardware has reached the end of it's useful life and is no longer supported
and service levels can't be supplied;

5.2. The hardware is not, upgradeable and can't support High Definition (HD) and
‘Thermat series cameras;

5.3. Current storage equipment can’t provide the storage and retention needs of the
sites; and

5.4. 122 cameras were defective as at April 2013, The current number of cameras not
operating as intended according to Techpro Is approx. 180 cameras. In addition,
approx. 400 cameras are not functioning due to server failures. This represents an
approx. 64% failure rate of the 500 Installed cameras.

DISCUSSION:

6. The International Ship and Port Facllity Security (ISPS) Codes which TNPA needs to
comply with to maintain its status as a Port authority and avoid blacklisting by the US
Administration and to comply with the country obligations as a sighatory to the
Internationa! Maritime organisation {IMO} legislation places certaln obligations on a
Port Fadility. Specifically sewon. 16.49 of the ISPS codes states the following:

*Monltoring the sewrit\fofthe poutfadlity

7. The port facility security organization shmﬂd have the capabillty to monitor the port
faciilty and its nearby approaches, on land and water, at all times, including the night
hotirs and periods of limited visiblﬁty, the restricted areas within the port facility, the
ships at the port facllity and areas surrounding ships. Such monitoring can include use
of

+ lighting;
» sequity guards, including foot, vehicle and waterbome patrols; and
s automatic Intrusion detection devices and survelllance equipment

7.1. The current soittions is end of fife, unsupported and an estimated 580 cameras
are sporadically non-functional 2t this stage.

7.2. Monitoring during night hours and periods of limited visibility requires lighting and
thermal cameras. Current {ighting in the Ports are adequate but as per Annexure
D, the current cameras does not have thermal capability and this was not avallable
at the time of procuring this equipment approx. 7 years ago.

8. Based on the reviews performed and letter from the OEM, TNPA s of the view that the
CCTV security solution needs to be replaced as a matter of urgency to ensure
compliance to the ISPS codes to maintaln the status of a Port Aathority.

9. In addition, TNPA Is concerned about the potential for the current Insurance Provider
to deny claims based on the potential non-compliance o the ISPS Codes and the IMO |
showld an incident occur In one of the ports. }

MUWM”WKTOHWEAWMMMMYWAMC)A\ i
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10. Group Insurance was requested to express a view on the potential of Transnet's

11,

12,

13.

14.

insurance provider denying a claim based on the above, Group Insurance responded
stating the following as it relates to “Assets all risks”; (Annexure E)

10.1. We shall not be prejudiced in the event of any security installation being
inoperative provided that we take reasonable steps to remedy the situation as

soon as possible.

TNPA Is cancerned that the insurance providers might argue in the event of an
Insurance claim that TNPA was aware of the non-functioning elements of the
surveillance salution and that reasonable steps were not taken to remedy the situation.

The forensic report highlighted that certain eléments of the previous transaction with
ESS has to be reported In the Transnet Annual Financial Statements, as fruitless and
wasteful expenditure amounting to approx. R57 million and lrregular expenditure
amounting to approx. R250 million respectively, which will be finalised in June 2014
and is still subject to audit and verification.

Where items of irregular or frulﬁéss:and wasteful expenditure are reported, the State
Owned Company (SOC) reporting this needs to report on the remedial action taken to
rectify the slituation in thelr AFS and to the Parllament. . - -

The table below highlights key issues fmm the previous CCTV roliout as well as actions
to prevent similar issues during this proposed CCTV security roll-out:

ISSUED EXPERIENCED ~ PROPOSED SOLUTION

Separate Service Providers | Neotel will be acoountable for the entire solution
responsible for Network and camera |with StA's.

Limited involvement from key areas |A Steering Committee wil be established to
with in Transnet and inadequate oversee the project with representatives from the

project management during following areas:

previous roliout - o TNPA ~ IMS;

- A Key deliverable of the Steering ¢ TNPA — Operations;
Committee wili be to recommend » TNPA - Security;
a standard as far as CCTV s + Group Security {Chair); and
concernad for approval. s Group EIMS,

Supplier paid for previous roliout | TNPA will withhoid a 15% retention of the total
regardless of solution not being fully | cast of the project until project completion sign
operational; off is received form the follawing parties:
» TNPA-IMS; |
» TNPA ~ Operations;
»  TNPA - Security
|« Group Security; and
o Group EIMS,

REQUEST FOR APPROVAL TO PROCURE A GCTV SECURITY SOLUTION FOR TNPA ACROSS M@L
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Equipment faiiures experienced with « The root cause for the equipment failure was a |

NICE equipment and related fack of maintenance which was not suppiied by

warranties ESS hence TNPA has entered Into litigation '

' with ESS as far as this contract is concerned, ’

' » Transnet requested Neotel to specificaity

include maintenance for 3 years into the

proposal and Neotel will be accountable for the
entire soiution, including equipment
performance with SLA's.

+ Neotel has recommended that NICE equipment
be used as they will be willing to guarantee

. SLA's if this equipment is used, '

CONCLUSION

15, It is esuclal that Transnet rectifles the CCTV security solution with the utmost urgency

due tn the following risks as highlighted above:
Potential nan-compliance to the 1SPS codes;
» Potential that insurance company will deny clalms as a result of non-compliance

to ISPS Codes: and
» PFMA reportable ftems and the remediatlon of these needs to be finalised by

June 2014.

OTHER CONSIDERATIONS: -

16. Procurement process / event:
16.1. Transnet entered into a Master Services Agreement (MSA) with Neotel for the
provisioning of certaln services which was linked to the sale of a portion of
Transnet to Neotel in 2008;
16.2. The MSA between the parties states the following:
16.3. The following clauses extracted from the ruting Master Services Agreement

signed between Transnet and Neote! are refevant as it relates to the
procurement of equipment:

17. Master Services Agreement

Clause 2.2 Introduction - “Transnet wishes to appoint the Service. Provider as the sole
supplier of the Sperified Services to Transnet upon the terms and subject to the
conditions set forth in this Agreement, with effect from the Commencement Date and

the Service Provider accepts such appointment”

Clause 3.2 Appointrment - “Subject always to the provisions of clause 23 befow, the [
Service Provider shail be the sole provider of the Sepvices for the duratior] of this
Agreement during which period Transnet shall not appoint any other /pa jes) to

provide the Specified Services.” \
Kmms

REQUEST FOR APPROGVAL TO PROCURE A CCTV SECURITY SOLUTION FOR TNPA ACROS
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18, Schedules to the MSA

18,

20.

21,

Schedule 1: Voice and data SLA, service description, pricing and service levels;
Exhibit 2: Network Service Level Agreement;

Clause 3.2,1.3 Acquisition & Management states the following:

"The acquisition and management process includes the purchase of ail networking
equipment, including new equipment, upgrades to existing equipment, or purchases
resulting from a service or repair request. It also includes the execution of purchase
orders, provides quotations, deals with goads handling.”

The above extracts from the ruling MSA in place between Transnet and Neotel not only
indicates that network equipment can be bought through Neotel, but also that the
equipment must be bought exclusively from Neatef.

The CCTV equipment are however not included in the current MSA between Transnet
and Neote! therefor the request is to confine this to Neotel. In addition the current
Neotel MSA expires on 31 October 2014, The GCE Is requested to approve a
confinement to Neotel for the maintenance which wili occur post the expiry date of this

contract.

One of the key shortcomings according to the various reviews and reports Is that the
network and CCTV equipment was provided by two separate service providers which
resulted In Transnet not being able to allocate accountability.

- TNPA thus recommends that the entire survetlfance solution be outsourced to a single

provider being Neotel which will give them sole accountability to Transnet for the CCTV
security sofution. TNPA will retaln 15% of the cost of the profect untit such time as all
members of the Steering Committee have signed off the solution.

GROUNDS FOR CONFINEMENT:

23,

Appended below, for your easy reference, Is an extract from the fatest Transnet
Procurement Procedures Manual (PPM), stipulating the grounds for confinement.

a) where a genuine unforeseeable Urgency has arisen which is not attributable to bad
planning;
b) the goods/services are only obtainable from one supplierflimited number of

suppliers, For instance, paténted / proprietary goods or OEM spares and
components. Operating Divisions are however required to satisfy themsefves that
there are no new entrants on the market who could also be tested;

) for reasons of standardization or compatiblity with existing products and services.
A case must be made that deviation from existing standardized goods or services
will cause major operational disruption. If not, confinements basgd on

“standardization” will not be considered; or
rle

REQUEST FOR APPROVAL TO PROCURE A €CTV SECURITY SOLUTION FOR TNPA A ALL'PORTS
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d) when the goods or services being procured are highly specialized and largely
identical to those previously executed by that supplier and it is not in the interest of
the public or the organization to solicit other tender offers as it would result in
wasted money and/or time for Transnet. When this particular ground is intended to
be used as a ground for confinement, it is important to note that alf pre-requisites
must be satisfied ie. the goods or services must be highly specialised, aimost
identical to previous work done and approaching the market again would result in

wasted money and {ime,

24. Grounds (a) and (c} are the stipulated grounds for confinement because of the following
reasons:

24.1. A genuine unforeseeable urgency has arisen as TNPA could be non-compliant to
the ISPS Codes which couid result In major operational disruption shouid the TNPA
Ports be blacklisted as well as potential that any insurance claims by Transnet
could be denied due to non-compliance to the ISPS codes. The looming finalization
of the AFS In June 2014 creates additional urgency to remediate the PFMA

reportable items. .

24.2. The CCTV equipment currently installed was provided by NICE and the introduction
of another brand of cameras and servers could result in compatibility issues and
TNPA would again find ftseif In 2 situation where a portion of the solution is non-

- operational and patentially non-compliant to the ISPS,

24.3. As stated before it Is crucial that the entire survelilance solution be outsourced to
a single provider which will give this company sofe accountability to Transnet for
the CCTV security solution, which was 2 key shortzoming in the past. The
recominendation Is to use Neotel as the current installation of fibre hnked to this
CCTV solutions must-be. bought exclusively from Neotel as per the curent MSA
between Transnet and Neotel,

FINANCIAL AND BUDGET IMPLICATIONS:

25, The total cost for the procurement of the surveillance sofition including 3 years
maintenance will be a maximum of R329, 435,120. (The cost of this solution was
benchmarked to ensure reasonability and comparative quotes were obtained from 2
other providers which was more expensive than the comparative elements of the Neotal
proposal, (Annexure F and G)

-y
REQUEST FOR APPROVAL TO PROCURE A CCTV SECURITY SOLUTION FOR THPA ucnosgu&ms |
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Network related cost | Camera related Cost | Total

| Capital cost 186,639,252 | 66,310,582 | 252,949,834
Maintenance cost 56,605,708* 19,789,578* | 76,485,286
Total 243,334,560 86,100,160~ 326,435,130 |

maintenance ks free.

26. The R252, 949,834 will be funded from the 2014/15 capltal expenditure plan. The R76,
485,286 will be funded from the TNPA opex budget for 2014/15,

27. The total amount refating to the request for confinement to Neote! Is for all CCTV /
Camera related costs , which includes camera maintenance {R86,100,160) plus the
network relsted maintenance which will be incurred after the expiration date of the
Nectel MSA (R56,695,708) = R142,795,868

28. Transnet will enter Into a specific standafone agreement with Neatel which will include
both parties’ rights and cbligations linked to the malntenance post expiry of the MSA.

\
!

REQUEST FOR APPROVAL TO PROCURE A CCTV SECURITY SOLUTION FOR TNPA ACROQS"A&LEDR‘IS
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RECOMMENDATION:

29. 1t is recommended that the Group Chief Executive:

29.1, Approves and award business for the procurement of CCTV cameras and
refated maintenance through a confined procurement process to the value of
R142,795,868 from Neotel (Pty) Ltd (Annexure A);

28.2. Award of business via the current Neotel MSA for the Installation of the CCTV
and securlty solution to the value of R186,639,252 allowing sole accountability
to Neotel for effective worldng of the solution (Annexure A);

29.3. Approve unforeseen Capex to the value of R252, 949,834 for the procurement
of the security solution across all ports.

Tco mended by; Recommended / Not-recommended by:
Tau Morwe Yusuf Loonat

Chief Exacutive: TNP EM: Enterprise Servite Delivery

Date: ‘QO}OS‘flOH Date: 2 0/ 02/ 2 a4

Recommended/ Not dedby: Recommended /| Net-recommended by:
-y

Gatgy Pita
Gf?oup Chief Supply Chaln Officer
Date: ¢/5/n

Approved/ Not#Pproved by:

Brian Molefe
Group Chief Financlal Officer Group Chief Executive
Date:ﬁém*‘ Date: 1.1, X« v,

REQUEST FOR APPROVAL TC PROCURE A CLTV SECURITY SOLLUTION FOR TNPA ACRDSS ALL PORTS
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Transnet SOC Ltd Carlton Centre P.0. Box 72501
Registration 150 Commissioner Parkview @V 2 7 TRANSNET
MNumber Str. Johannesburg South Africa, 2122
1990/000800/30 2001 T +27 11 308 252¢€
F +27 11 308 2312
MEMORANDUM
www transnet.n
et
TO: Mr. Ndiphiwe Silinga, Group Executive: Legal and Compliance, Stanley

Mamaregane, General Manager: Group Legal
FROM: Mr. Peter Volmink, Executive Manager: iSCM Governance
DATE: 8 February 2016

SUBJECT: LEGAL EFFECT OF THE LETTER OF EXEMPTION ISSUED BY THE
MINISTER OF POLICE TO NEOTEL (PTY) LTD.

PURPOSE:

1. The purpose of this memorandum is to highlight concerns regarding the legal effect
of the letter of exemption issued by the Minister of Police, the Honourable Minister
Nhleko ("the Minister”), to Neotel (Pty) Ltd dated 2 March 2016.

BACKGROUND:

2. During 2013 TNPA awarded a confined tender to Neotel (Pty) Ltd for the upgrade and
replacement of damaged CCTV fibre network at all its ports. During March 2015 TNPA
issued a Letter of Appointment (LOA) to Neotel in respect of the tender. The final
written contract between Neotel and Transnet has yet to be concluded.

3. Areport produced by the High Value Tender (HVT) review team highlighted the fact
that at the time Transnet awarded the contract to Neotel it was not registered as a
security service provider, as required by section 20 of the Private Security Industry
Regulation Act, 2001 (“the PSIR Act”).

4. Section 20 requires anyone that wishes to provide a security service to be registered
as a security service provider. The definition of “security service” includes “instaliing,

servicing or repairing security equipment” such as CCTV equipment!.

5. Neotel's sub-contractor, Techpro Holdings (Pty) Ltd ("“Techpro™), was however

I See section 1(1) of the PSIR Act for the definitions of "security service” and “security equipment”.
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registered as a security service provider. I understand that Techpro has already
carried out the bulk of the services required.

THE PSIR ACT
. Section 20 of the PSIR Act reads as follows:

(1)(a) No person.... may in any manner render a security service for remuneration,
reward, a fee or benefit, unfess such a person is registered as a security service
provider in terms of this Act.

(2) A security business may only be registered as a security service provider -

(a) if all the persons performing executive or managing functions in respect of such
security business are registered as security service providers; and

(B) in the case of a security business which is a company, close corporation,
partnership, business trust or foundation, if every director of the company, every
member of the close corporation, every partner of the partnership, every trustee of
the business trust, and every administrator of the foundation, as the case may be,
is registered as a securily service provider,

(3) Any contract, whether concluded before or after the commencement of this Act.
which is inconsistent with a provision contained in subsections (1), (2) or section
44(6), is invalid fo the extent to which it is so inconsistent.

(4) The invalidity of a contract as contemplated in subsection (3), does not affect the
applicability of any provision of this Act or the Levies Act.

(5) The Minister may, after consullation with the Authority, by notice in the Gazette
exempt any securily service provider or security service provider belonging to a
category or class specified in the notice, either generally or subject to such conditions
as may be specified in the notice, from the operation of any provision of this Act.

Page 2
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THE SCHIERHOUT PRINCIPLE
7. As early as 1926 the Appellate Division laid down the following rule in Schierhout v

Minister of Justice’:

It is a fundamental principle of our law that a thing done contrary to the direct
prohibition of the law is void and of no effect...So what is done contrary to the
prohibition of the law is not only of no effect, but must be regarded as never
having beern done — and that whether the lawgiver has expressly so decreed
or not, the mere prohibition operates to nullify the act..And the disregard of
peremptory provisions in a statute is fatal to the validity of the proceedings
affected.

8. The Schierfout principle (as it has come to be known) has undergone considerable
evolution since it was first enunciated ninety years ago,® but it still remains sound
law.* More recently, in Metro Western Cape (Pty) Ltd v Ross® the AD restated the
principle as follows: "1t /s a principle of our law that a thing done contrary to the direct
prohibition of the law is generally void and of no effect; the mere prohibition operates
to nullify the act...the contracts in question are rendered illegal ..they are void ab initio
and a complete nullity under which neither party can acquire rights.”

9. Statutes do not always state expressly that a contract concluded in breach if its terms
will result in a nullity.® However, in the present instance, the PSIR Act could not be
clearer. It states clearly that a contract concluded in breach of the registration
requirement is invalid. When such express language is used /¢ wilf normalfly be given
Its straighiforward meaning and the contract will be treated as non-existent, with the
corollary that it cannot be subsequently ratified nor its voidness renounced or waived
or overcome by estoppel...”” (emphasis added) Based on the above, it would appear
that the award of contract to Neotel was a nullity, since the legislative requirement of
registration was not complied with at the time the award was made.

21926 AD 99 at 109.

3 Steenkamp v Fdcon Ltd (2016) 37 IL) 564 (CC) para 74.

* Coof Ideas 1186 CC v Hubbard 2014 (4) SA 474 (CC) para 77;

51986 (3) SA 181 {(A) at 188 A-B,

6 In such instances, the courts will be guided by various interpretative guides to determine the effect of the non-
compliance. See Christie, The Law of Contract in South Afvica ( 6 ed)(2011) 352; Steenkamp v Fdcon (note 2
above) para 184,

7 Christie (note 6 above) 351.

Page 3
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EX-POST FACTO RECTIFICATION
10. The question that arises is whether the letter of exemption issued to Neotel by the
Minister bestows ex-post-facto validity on the contract awarded to Neotel. A number

of recent cases suggest that the answer is “no”.

11. The Constitutional Court case of Coof Ideas 1186 CC v Hubbard® is worthy of mention
because there are a number of similarities (but also some differences) with the Neotel
matter, In the Coof Ideas case a building contractor entered into a building contract
with a client without being registered as a home builder, as required by section 10° of
the Housing Consumers Protection Measures Act (the Housing Protection Act).!?
However, the sub-contractor appointed by the building contractor to perform the
actual works was registered in terms of the Act.

12. A dispute concerning payment arose between the building contractor and the client,
which was referred to arbitration. The arbitrator ruled in favour of the building
contractor and ordered the client to pay certain amounts that were owing. The client
however opposed the arbitration award being made an order of court on the grounds
that the building contractor was not entitled to payment by reason of the fact that he
was not registered as required by the Act and that the contract was invalid.

13. The building contractor sought to remedy this defect by registering as a home builder
during the course of the litigation. Thus, the building contractor’s registration took
place afterthe contract had already been concluded.

€ Note 4 above.
? Section 10(1) of the Housing Protection Act states that *No person shall -

(a) Carry on the business of a home builder; or

{b) Receive any consideration in terms of any agreement with a housing
consumer in respect of the sale or construction of a home,
Unless that person is a registered home builder.”

10 Act 95 of 1998.

Page 4
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14, The high court ruled in favour of the building contractor and emphasized the fact that
although the building contractor was not registered at the time the contract was
concluded, it was subsequently registered with the relevant Council. The court also
emphasized the fact that the work was done by a sub-contractor that was registered.
The high court said that to preclude the building contractor from its right to payment
would be giving effect to form over substance.

15. The Constitutional Court disagreed. It ruled that the Housing Protection Act did not
permit after-the-fact registration of a home builder, after construction had already
commenced.!! The court reasoned that the core purpose of the Act was to protect the
housing consumer, which purpose was achieved by requiring home builders to register
upfront and not during the execution of the contract.?

16. The court also rejected the notion that the non-registration of the building contractor
was cured by the fact that the sub-contractor, that did the actual work, was duly

registered.

17. However, the court held that the non-registration of the building contractor did not
result in the contract itself being invalid. This is because the Housing Protection Act
(unlike the PSIR Act) does not state that contracts concluded by unregistered entities
are invalid. The penalty for non-compliance prescribed by the Act is that the
unregistered building contractor is ineligible to claim payment.t?

18.1In Paola v Jeeva N.O.* the appellant chalienged the approval of building plans by a
local authority on the basis that the plans were not recommended by a building control
officer, as required by the relevant legislation.’® Indeed, at the time the plans were
approved a building control officer had not been appointed. The respondent argued
that this was ‘a mere irregularity of no consequence’ since a building control officer
was subsequently appointed and had approved the plans. It was also argued that no
prejudice was caused to anyone as a result of this non-compliance.

1 paras 29 and 34-36.

12 para 30.

13 paras 37 and 47-49.

14 [2003] 4 All SA 433 (SCA).

15 National Building Regulations and Building standards Act 103 of 1977.
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19. However, the SCA rejected the argument that this was ‘a mere irregularity of no
consequence’. The SCA emphasized that the recommendation by a building control
officer was a jurisdictional fact that was necessary for the valid approval of the plans.
The court ruled that at the time the local authority approved the plans it exercised a
power which did not in law exist, since the necessary jurisdictional facts were absent.16
The SCA also rejected the notion that the iregular exercise of a statutory power was
somehow validated by the fact that no-one was prejudiced.’

20. Gidani Pty) Ltd v Minister of Trade and Industry and OthersS is yet another instance
in which an argument based on after-the-fact rectification was rejected. This case
concerned a challenge to the award of license to Ithuba Holdings (Pty) Ltd as the
third operator of the National Lottery. One of the grounds of the challenge was that
the Ithuba had failed to provide a performance bond upon award of license, as
required by the RFP, but had merely provided “letters of comfort’ from a bank. During
legal argument Ithuba produced a performance bond that it had in the interim
obtained from a bank. However, the court set aside the award of the license, since
the license agreement did not conform to the provisions of the RFP that required that
the bond be put in place or the day the license was issue. The necessary jurisdictional
facts for the award of license were not in place, with the result that the Minister acted
beyond his powers when he awarded the license. 7his defect was not cured by the
subsequent production of a performance bond.¥?

21. Based on the discussion above, it would appear that after-the-fact exemption does
not bestow validity on an invalid administrative act. The valid exercise of
administrative power requires that the necessary jurisdictional facts must exist at the
time the power is exercised. The award of contract to Neotel therefore amounted to
an invalid administrative act, because an important jurisdictional fact — Neotel's
registration as a security service provider — was not in place at the time the award
was made. The above authorities indicate that an invalid award cannot be remedied
by ex-post-facto rectification, whether by exemption or late registration.

6 Para 16.

17 para 15.

18 [2015] ZAGPPHC 457 (4 July 2015).
19 Paras 83 — 103,

Page &



PSV-1081

22. Furthermore, the purpose of the PSIR Act (which is to regulate the private security
industry and ultimately to protect the interest of the public) would be frustrated if an
invalid award of a contract to an unregistered service provider could be overcome by

after-the-fact exemption.

23. There are also difficulties with the manner in which the exemption was issued. The
letter of exemption does not comply with section 20(5), in that the exemption was
not issued “by notice in the Gazette”. There is also no express indication that the
letter of exemption was intended to operate retrospectively to the date of contract
award, or indeed that the Minister is empowered by the Act to grant retrospective
exemption. This casts further doubt on its legal efficacy.

A COUNTER-ARGUMENT

24. There is a counter argument to be considered, one that suggests that Transnet /s
entitled to conclude the contract with Neotel. This argument proceeds from the
following premise: all that the PSIR Act requires is that by the time a contract is
concluded, a service provider should either (a) be registered as a security service
provider or (b) be exempted from this requirement by the Minister. There is nothing
in the Act that suggests that Neotel had to be registered by the time it was selected
as the preferred service provider. Being selected as a preferred service provider is
preliminary step to the conclusion of a contract but it does not amount to the
conclusion of the contract itself. There was therefore nothing irregular about Transnet

appointing Neotel as the preferred supplier to do the work.

25. What Neotel was required to do was to ensure that it was either registered or
exempted from registration by the time the contract is condluded. The conclusion of
the contract has still to happen at some point in the future. This is therefore not a
case where an invalid contract was previously concluded which the parties now seek
to remedy by means of an exemption. No breach of any legislation has occurred,
there is no “invalid contract” in place and therefore no question of ex-post facto

rectification.

26. This argument is not without its appeal. However, it overlooks certain key facts:
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(2) Neotel was issued with a Letter of Appointment (LOA) in terms of which Neotel
was appointed “to provide TNPA CCTV cameras and maintenance for a period of three
(3) years.” The LOA further stated that “This appointment shali be subject to the
terms and conditions of the TNPA CCTV solution bid document, your response thereto
and other contractual conditions negotiated thereafter.” The LOA was clearly intended
to authorise Neotel to carry out the works pending the conclusion of the final written
contract.

(b) The bulk of the work has already been done by Neotel th rough its sub-contractor.,
It would therefore be specious to suggest that a contract has not been concluded
despite the issuing of an LOA to Neotel and despite the work having already been

completed.

CONCLUSION AND RECOMMENDATION

27. My preliminary view on the matter is that the letter of exemption issued by the
Minister does not validate the award of contract to Neotel. In my view, the
LOA/contract for the upgrade and replacement of damaged CCTV fibre network
should be cancelled, following a procedurally fair process.

28. The question arises as to how to deal with (a) monies previously paid to Neotel, (b)
monies owing to Neotel for services rendered but as yet not paid (c) works or services

that must still be completed.

29. My recommendation in respect of the way forward is as follows:

29.1 The funds spent on Neotel to date for instaliing, servicing or repairing the
equipment for both CCTV phase 1 and CCTV phase 2 must be treated as
irregular expenditure. However, in my view, the costs associated with the
procurement of the equipment should not be regarded as irregular, as Neotel
did not breach the PSIR Act when it procured the equipment. A service
provider does not need to be PSIRA registered in order to procure equipment.
The breach only occurs when the equipment is installed, serviced or repaired;

29.2  Monies still outstanding to Neotel in respect of servicing/maintenance costs,
cannot be paid on the basis of the invalid LOA/contract. However, Group Legal
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should establish whether Neotel may be paid based on the principles of
unjustified enrichment;

29.3  In respect of maintenance and other works that must still be completed, it is
recommended that Transnet award a confined tender for these services to
Neotel and/or Techpro. It would not be in Transnet’s interests to issue an open
tender for the remaining works or services. The works or services that must
still be completed are highly specialized, largely identical to works or services
that were previously completed and it would result in wasted time or money
for Transnet to approach the open market. Furthermore, challenges relating
to compatibility or integration could arise if a new service provider is appointed
at this late stage in the process to complete the outstanding works or services.
The ground for confinement listed in PPM 15.1.2(d) is therefore applicable.
The fact that the works or services previously performed were carried out
under a LOA that was later found to be invalid, does not detract from the

legitimacy of this ground of confinement.

30. Should you wish to obtain another view on the matter, I recommend that senior

counsel be briefed to advise on the following:

(a) Whether the letter of exemption issued by the Minister validates the award of
contract to Neotel;

(b) Whether, in light of all the circumstances of this case, Transnet may proceed to
conclude the contract with Neotel:

(c) If the answer to (a) or (b) is "no” then what are Transnet’s obligations toward
Neotel in respect of monies owing for services rendered?

{d) How should Transnet deal with works or services that have yet to be completed?

(e} How should Transnet treat expenditure that has already been made to Neote!, in
light of section 81(1) (&) of the PFMA?
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31. In my view, it would not be prudent to request the Acting GCE to conclude the contract
with Neotel, without resolving the question whether Transnet is legally authorised to

conclude the final written contract.

Compiled by:

Peter Volmink
Executive Manager: iSCM Governance
Date:

Recommended /Not Recommended by:

Stanley Mamaregane
General Manager: Group Legal
Date:

Approved/Not Approved:

Ndiphiwe Silinga
Group Executive: Legal and Compliance
Date:
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Tramsnct SOC Limited  Carlton Ceatre F.0. Box 72501 RA
Reglstration 150 Comnissioner Parkview 1 NSNETT
Numbar 8tr. Jehannesburg South Africa, 2122
1990/000500/30 2001 T +27 11 308 2526 v
F +#27 11 308 2312
MEMORANDUM

wWw. LEAnAne L. nat

To: Brian Molefe, Group Chief Executive

From: Anoj Singh, Group Chief Finandal Officer
Ganry Pita, Group Chief Supply Chaln Officer

SUBJECT: Request for approval of T-Systemns SA (Pty) Ltd contract extension
for IT Services for a period of two years

PURPOSE:

1. mepupmofwsscbnmmstomquatmemdﬂef&ecwve(ﬁcato:
*  Sign the the two (2) year extension of the T-Systems SA (Pty) Ltd (T-
Systems) IT Services contract addendum (commencing 1 January 2015 to
31 December 23016) See Annexure A.

BACKGROUND:

2. Transnet sold off certain of it's noncore Information Communication and
Techndow(lcnassentoT-Systemﬂrwghamﬂuvaprocesdumg 2008
which was linked to a 5 year Master Services Agreement (MSA) between Transnat

T-Systems for the provision of 8 number of ICT infrastructure related services,

3. This 5 year MSA expires on 31 December 2014, The total contract value Is
estimated at approximately R1, 85 billion for the S year period.

4. Oause 8.2.1 of the MSA states the following “Service Reciplent shall have the right
t extend the Agresment beyond the Inftial Term for up to 2 (two) successive
renewal perlods of 12 (twelve) months each.” The cost of an additional 24 month
extension will range between R740 million to R, 2 billion.

5. EIMS management requested the Board Acquisition and Disposals Committee
(BADC) to recommend a 24 month extension of the current T-Systems IT contract
to the Board of Directors for approval. See Annexure B for the detafied proposal
document.

6. MBoardofDirectorsapprovedtheNmonﬂnexhensionhotheT-Sysmms
contract. See Annexure C for the resolution,

Ny



DISCUSSION:

7. Transnet entered into negotiations with T-Systems for the two (2) year extension
and concluded the foliowing:
*  The current pricing will be reduced by up to 18% for the term of the

contract.
=  Enterprise Supplier Development (ESD) commitments of a minimum of R180

million.
s  Improvement of Servicz l_,evel; and Service Credits with commitment from T-

Systems International to improve the current delivery organization within T-
Systems and the introduction of a dedicatad senlor German representative to
overseeﬁlesewloedellvety imprmementforamilﬂmunpeﬁodofsbt(s)
months; and

*  Provide an innovation pian for the extension period.

FINANCIAL IMPLICATIONS:

8. The approved estimated contract value will range between R740 million and R1,2
bilion for IT Services aver a period of two (2) years therefore the cumulative
contract value will range betwean R2,59 ~ R3 billion.

BUDGET IMPLICATIONS:

9.  There s sufficient budget at Transnet Group and in the Operating Divisions (ODs)
to cover the costs for Transnet’s IT Services requirements.

APPROVALS AND DELEGATIONS:

10. In terms of clause 6.2 of the Delegation of Authority Framewoﬂteffectwafromm
June 2013 on the Iatest PPM, all requests to enter into agresments with a contract
vahlelnmssnfRZblflonhasmbeapprovedbyﬂleBoardofDlms.The
BoardofDirectousalreadyappmmdaZ#monthmnsimbnthemT-
Systems contract. See Annexure C,

PSV-1094
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RECOMMENDATION:

12. Ttis recommended that the Group Chief Executive (GCE):
*  Signs the two (2) year extension of the T-Systems SA (Pty) Ltd IT Services
contract addendum (commencing 1% January 2015 to 31 December 2016),

See Annexure A

RECOMMENDED / NOT-RECONMENDED

Mantsika Matooane
Group Executive: EIMS

"'“5/6[10{‘\

@W

and Compliance Group CHIEF Supply Chaln Oficer
Data: ,’/‘/,;

RECOMMENDED / NOT RECOMMENOED
Ndiphiwe SHinga, -~ W
General Manager: Group Legal Group Chisf Financial Officer
DINO‘_‘g dﬂé‘/%d‘fﬁf Date: 91:5

APPROVED / _NW
YoloCiky . %

N&m.:;hm Sroviy ﬂ“‘*—\/
{06 hore
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Transnet SOC Ltd Carlton Centre P.0. Box 72501
Registration 150 Commissioner Parkview
Humber S5tr, Johannesburg South Africa, 2122
1990/000900/30 2001 T +27 11 308 2526
F +27 11 308 2312
MEMORANDUM
TO: Mr. Siyabonga Gama, Transnet Group Chief Executive

FROM: Mr. Ndiphiwe Silinga, Group Executive: Legal Services; Mr. Peter Volmink,

Executive Manager: iSCM Governance

DATE: 27 July 2017

SUBJECT: NATIONAL TREASURY RULING ON COMPLAINT BROUGHT BY GIJIMA
HOLDINGS (PTY) LTD,

PURPOSE:

1. The purpose of this memorandum to provide an opinion from Group Legal and the
SCM Governance department on the ruling by National Treasury (NT) regarding a
complaint lodged by Gijima Hoidings (Pty) Ltd ("Gijima”) in relation to the award of
Transnet’s IT Data Services RFP.

2. In brief, we advise as follows:

2.1 We agree with NT’s conclusion that the tender be awarded to Gijima,

but we do so for different reasons to those stated by NT.

2.2 We disagree with NT's approach with regard to the interpretation and
application of the term “objective criteria” in the Preferential
Procurement Policy Framework Act ("PPPFA"). However, we are of the
view that the decision to award the tender to T-Systems will not
withstand judicial scrutiny.

2.3 Accordingly, we are of the view that the decision to award the tender to
T-Systems be rescinded and that the award be made to Gijima.

BACKGROUND:

3. On 22 February 2017, the Board of Transnet took a decision to award tender number
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RFP GSM/15/08/1310 to T-Systems for the provision of IT data services (“the
tender”). The tender was valued at about R1.54 billion. T-Systems is the incumbent
service provider for IT data services to Transnet.

4. During March 2017, Gijima lodged a complaint with the Transnet Ombudsman
regarding the award of the tender. As the complaint related to a decision taken by
the Board, Transnet was obligated to refer the matter to National Treasury (NT) for

investigation.!

5. Gijima’s complaint raised objections to the manner in which Transnet invoked various
perceived risks as “objective criteria” in order to justify its decision to overlook Gijima
as the highest scoring bidder and to award the tender to the incumbent, T-Systems.
Gijima requests that “the bid decision should be set aside and awarded to Gijima and
where necessary disciplinary, civil or criminal proceedings [should be] instituted
against any member of Transnet who has violated their fiduciary duties and acted in
violation of good corporate governance and the PFMA” 2

OBJECTIVE CRITERIA

6. Section 2(1)X(f) of the PPPFA states that a contract must be awarded to the tenderer
who scores the highest points, unless objective criteria justify the award to another
tenderer. It is clear from this provision that the mandatory, default position in public
tendering is that the highest scoring bidder must be awarded the contract.3

7. The only reason that would justify a deviation from this rule is the existence of
“objective criteria”.* Although the term “objective criteria” is not defined in the Act,
Transnet’s Procurement Procedures Manual (PPM) provides various examples of what
may be regarded as objective criteria in Transnet’s tender processes. These include
the existence of a “material risk” in the award of business to the top-ranked bidder.5

! Para 3.3 of SCM Instruction 3 of 2016/17 on Preventing and Combatting Abuse in the
Supply Chain Management System.

2 Page 26 of Gijima’s complaint letter dated 20 March 2017.

3 Grinaker LTA Ltd v Tender Board (Mpumalanga) [2002] 3 All SA 336 (T) paras 40 and 54;
Rainbow Civils CC v Minister of Transport and Public Works, Western Cape [2013]
ZAWCHC 3 (6 February 2013) para 108.

4 Regulations 6(5) and 7(1) of the PPPFA regulations, 2011. These regulations, rather than
the PPPFA 2017 regulations were applicable to the award of IT Data Services tender.

SPPM 18.7.3.

Page 2
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8. However, the PPM is clear that a factor that featured during the evaluation of a bid
cannot again be revisited under the guise of “objective criteria”. The PPM states that
objective criteria are criteria “other than the criteria used to evaluate the bid”.® The
rationale behind this rule is that it would be unfair to rely on particular criteria to
evaluate a bidder, say for example functionality, and then once the bidder is found to
have passed the functionality threshold and scores the highest points overall, to use
the very same criteria as “objective criteria” to deny the highest scoring bidder the
tender award. The rule was thus put in place to avoid the danger of “double-
counting”. As we explain below, that it precisely what transpired in this instance,
particularly with reference to the use of Supplier Development (SD) as an “objective

criterion”.

9. The PPM further states that the concept of “material risk’ must be interpreted
restrictively and be limited to instances where Transnet would be severely prejudiced
by the award of business to the top-ranked bidder.” In other words, the concept of
"material risk” should not be speculative, but rather based on objective facts and clear
justification. Above all, the decision to invoke “material risk” as an objective criterion
must be rationalin light of the facts placed before the decision-maker. We discuss this

aspect further below.

10. In its letter dated 29 June 2017, NT stated that the objective criteria on which the
Board sought to rely ought to have been stated up front in the tender document. NT
concluded that since the bid document did not specify the objective criteria, Transnet
has an obligation to award the bid to Gijima, as the highest scoring bidder.?

11. We do not share NT’s view that there was a clear obligation on Transnet to state the
objective criteria upfront in the RFP. Whilst the PPPFA regulations, 2017 specifically
require organs of state to specify objective criteria in their tender documents,® this
requirement was not stipulated in the Act itself, nor in the 2011 regulations that were
applicable at the time the RFP was issued to market. In his letter of response to NT
dated 12 July 2017, Transnet’s GCE correctly highlighted this aspect.

¢ PPM 18.7.3 (b).

TPPM 20.3.

8 Paras 27 — 28 of NT’s letter dated 29 June 2017.

? Regulation 11(2) of the PPPFA regulations, 2017.

Page 3
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12. Furthermore, the courts have not adopted a uniform position on whether objective
criteria must be stipuiated in the tender document. Certain decided cases suggest that
objective criteria must be stated in the RFP document, *® whilst others suggest that this
was not a requirement.'! In the Simunye Developers case, the court stated that * 7here
is clearly no statutory obligation on an organ of state to stipulate in the tender
documents which objective criteria it may consider in a decision not to award the
contract to the tenderer who has scored the highest points. In fact it would often be
impossible to provide a [dlosed list] of such criterid’. *?

13. At best, the law based on the 2011 regulations issued in terms of the PPPFA was
unclear regarding the obligation on public bodies to state objective criteria in the RFP,
and thus the categorical position adopted by NT in this regard is not supported.’®

14. However, we are of the view that when an organ of state relies on objective criteria
to justify its decision not to award a tender to the bidder with the highest score, it
must do so in a procedurally fair manner. This should at least involve informing the
highest-scoring bidder that the organ of state intends to rely on objective criteria,
explaining what those objective criteria are and affording the bidder an opportunity to
comment on the objective criteria before a final decision is made.*

15.1In a further letter to Transnet dated 18 July 2017, NT makes the rather general
statement that “risk assessment does not qualify as an objective [criterion] in terms
of section 2(1)(f) of the PPPFA”. NT does not explain how it came to this conclusion.

' WJ Building & Civil Engineering Contractors CC v Umbhlathuze Municipality 2013 (5) SA
461 (KZD) para 12; RHI Joint Venture v Minister of Roads and Public Works 2003 (5) SA
BCLR 544 (Ck) paras 37 — 38.

" Simunye Developers CC v Lovedale Public FET College [2010) ZAECGHC 121 (9
December 2010) para 33; RHI Joint Venture (note 10 above) para 31; Rainbow Civils (note 3
above) paras 107 — 114.

12 Simunye Developers CC v Lovedale Public FET College [2010] ZAECGHC 121 (9
December 2010) para 33.

13 In Westinghouse v Eskom [2016] 1 All SA 483 (SCA), the SCA set aside a tender award on
the basis that the Board of Eskom had sought to rely on certain “strategic considerations” that
were not contained in the RFP. The ruling did not deal with the concept of “objective
criteria” as contemplated in s 2(1)(f) of the PPPFA. The Westinghouse ruling was overturned
by the Constitutional Court in Areva NP v Eskom 2017 (6) BCLR 675 (CC).

14 Section 3 (2)(b) of PAJA.

Page 4
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As indicated above, the regulatory provisions do not provide any guidance on what
may or may not be considered as objective criteria. There is certainly no indication
that risk-related factors may not be taken into account as objective criteria. In fact,
case law suggests the opposite. The Simuriye Developers case states that objective
criteria could include factors such as the ability of the tenderer to perform the work,
the track record of the prospective tenderer, its infrastructure, available financial
resources and equipment.!* These are quintessentially risk-related factors, 1

16.In our view, there is no good reason why the Board should be prevented from
considering the risks before the award of business, in appropriate circumstances.
However, if the risks are not real or material then there is no good reason why the
default position should not apply, namely that business should be awarded to the
highest scoring bidder, as prescribed by the PPPFA.

THE BOARD’S DECISION TO AWARD BUSINESS TO T-SYSTEMS

17. One of Gijima's complaints was that the Transnet Board was not justified in taking
the risk factors into account in deciding to award the tender to T-Systems. In essence,
Gijima questions the lawfulness and rationality of the decision.

18. In administrative law, a decision taken by a public body is considered to be irrational

if it is not rationally related to:

(@) the purpose for which it was taken;

(b) The purpose of the empowering provision;

(¢) The information before the decision-maker; or
(d) The reasons given for it by the decision-maker.!”

19. If the decision taken by Transnet’s Board to award the tender to T Systems is taken
on review, a reviewing court will scrutinise the reasons for the decision as given by
the decision-maker. If the decision is not rationally related to the reasons given for
the decision or the information that was placed before the decision-maker when the

15 Simunye Developers (note 11 above) para 34.
16 See also Calibre Clinical Consultants (Pty) Ltd v NBCRFI[2010] 4 All SA 561 (8CA)

para 61.
17 Section 6(2)()(if) of PAJA.

Page 5
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decision was taken, the decision will in all likelihood be regarded as irrational and be
set aside. A decision is regarded as rational if it is connected by reason to the facts
before the decision-maker, as opposed to being arbitrary.®

20. It is a settled principle of law that if a decision-maker took into account any reason
for its decision which is found to be bad, or irrelevant, then the decision as a whole
is tainted, even if there were also good reasons for taking the decision.’® In the
context of the matter at hand, if the ADC and/or the Board took a particular risk factor
into account that is found to be unjustified, its decision as a whole will be tainted even
if there were also good reasons for taking the decision. In any event, in our respectful
view, none of the reasons provided is likely to withstand judicial scrutiny.

21, We highlight only one example. (See Annexure “A” for more detailed observations
regarding the various risks that were identified). Supplier development (SD) was
introduced as one of the reasons why the ADC did not support management’s
recommendation for the award of contract to Gijima. The Board submission stated
that the ADC was concerned that “there are also supplier development objectives to
take into account and there is @ 10% difference between Gjjima and T-Systems with
T-Systems SD % 10% higher than that of Gijima’.® In our view, the difference in SD
offer should not have been regarded as a “risk” at all. This is because the RFP dealt
with SD as a prequalification criterion. It required a commitment from bidders that
the monetary value of SD initiatives would not be less than 40%.2! All bidders who
met this prequalification criterion were allowed to participate further in the process.
1t is irrelevant that one bidder offered a greater SD commitment than another,
provided that they both met the minimum percentage. As indicated above, the PPM
stipulates that objective criteria may not include criteria that were used to evaluate

the bid.Z

18 Calibre Clinical (note 16 above) para 58.

19 Westinghouse (note 13 above) para 44; Patel v Witbank Town Council 1931 TPD 284, at
290.

20 Board submission dated 15 February 2017 p10.

21 Pages 8 and 16 of the RFP.

22 ppM 18.7.3 (b).

Page 6
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22. Furthermore, Gijima was not afforded an opportunity to comment on the SD-related
risks, as was the case with the other risks that were identified. It is procedurally unfair
to take a risk into account to overlook a recommended bidder, without at least
affording the bidder an opportunity to comment on the risk.?

23, Transnet regarded the SD issue as a material risk because it was also mentioned
during the debriefing session as one of the reasons why Gijima was disqualified.?

24. Even if we were to assume that all the other “risks” were valid, the reliance on SD
was a bad reason for the decision and thus affected the validity of the decision as a

whole.

25. The submission to the ADC dated 8 February 2017, states that when the CFET
conducted a due diligence exercise based solely on site observation and client
reference checks, T-Systems scored marginally more points (71.59%) compared to
Gijima (71.26%). Significantly, the absence of an established Data Centre (DC) did
not seem to make any difference to the due diligence score given to Gijima as it
scored almost the same points as T-Systems. Yet, later the absence of an established
DC was raised as a major concern. Management explained, however, that business
and technical risks were not factored into the due diligence exercise.

26, Gartner subsequently conducted a risk assessment of the parties which revealed
various risks associated with Gijima. These included the non-establishment of the DC,
the transition risk, IT Data Centre facilities, the “transition scope” and “transition

project”.s

27.0n 5 September 2016, Gijima was requested to provide clarification on how it would
mitigate the risks that Gartner had identified. Notably, Gijima’s price reduction, SD
offer and the issue regarding the early termination penalty were not raised as risks,
nor was Gijima afforded an opportunity to comment on such risks. Gijima was later

23 Paras 48 and 58 of Gijima’s complaint.
24 Para 39.4 of Gijima’s letter of complaint.
25 See paras 31 — 32 of the Submission to ADC dated 8 February 2017.

Page 7
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afforded an opportunity to comment on the price reduction risk and the early

termination penalty, but not the SD issue.?

28. Gijima replied in its letter dated 7 September 2016, in which it explained how the risks
would be addressed. However, management found that “Gjjima’s response did not
adequately adaress the risks that were addressed’,? but did not explain which aspects
of Gijima’s response were regarded as “inadequate”. Group Legal on the other hand
found that Gijima’s response was “sti/ vague” as Gijima “did not explicitly indicate
how they will transition to FMO after the 6 months transition, as well as provide a
plan on fhiow they will mitigate the risk of procuring and installing equipment in their
DC, as well as transferring data from the current incumbent’s DC to their DC within

the 6 montfis transitionf’ 28

29. Group Legal, ISCM Governance and Group Risk and Compliance (GRC) then advised
that it was justifiable to select the second-ranked bidder, T-Systems, based on
material risks that were identified vis-a vis the first-ranked bidder, Gijima. The
material risks were regarded as “objective criteria” in terms of s2(1)(f) of the PPPFA.

30. The High Value Tender (HVT) review team from Transnet Internal Audit rated the
process as “satisfactory”.” As a consequence, the CFET recommended T-Systems,

rather than Gijima for the award of business.

31. However, the GCIO did not support the recommendation from the CFET, as she felt
that the risks highlighted in the Gartner and GRC reports had to be fully tested, as
these risks never emerged during the evaluation process.® As a result, the GCE
requested the GCIO to engage with Gijima to obtain clarification and to assess the

risks further.

32. What transpired thereafter is significant. A team comprised of representatives from
Group Strategic Sourcing and the office of the GCIO engaged in “further clarifications”
with Gijima. In the course of these “clarification sessions” Gijima “provided the

26 Transnet’s letter to Gijima dated 19 January 2017.
%7 Para 35 of the submission to the ADC.

28 Para 43 of the submission to ADC.

¥ Ibid para 55.

30 Ibid para 62.

Page 8
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required clarity®! and explained in detail how it would mitigate the perceived risks.3?
It was further stated in the memo to the ADC that any “residual risks” could be
managed through robust contract management and stringent terms and conditions of

contract.

33. Based on the responses received from Gijima, the GCIQ indicated that “she is satisfied
that all previously identified risks have been adeguately mitigated and that the
recommendation for award should be made to the first ranked bidder (Gijima)' 3
Supply Chain Management, Group Risk and Compliance as well as TIA supported the
GCIO in this view.>* The submission to the ADC therefore recommended the award of

husiness to Gijima in the sum of R1,3 billion.

The Meeting of the ADC held on 13 February 2017

34. Minutes of a meeting constitute the sole record of what was discussed and the reasons
why particular decisions were made. A reviewing court will in all likelihood pay close
attention to what was stated in the minutes as they are meant to provide insight into
the reasoning process of the decision-maker. For this reason decisions often stand or
fall on the strength of what is stated in the minutes.

35. The excerpt of the minutes of the ADC meeting held on 13 February 2017 reflect that
the ADC did not support the recommendation and instead resolved to recommend to
the Board the award of business to T-Systems. The minutes reflect that the ADC
raised its concerns regarding the following: Gijima’s reduction of price by some
R500m; that the risks of changing suppliers far outweighed the risk of continuing with
the current service provider; the migration from the current service provider to the
next from a “transitioning risk” perspective and the risk that the proposed contract
with Gijima carried with it a R468m penalty if Transnet were to terminate the

contract.3®

3! Tbid para 66.

32 Ibid.

33 Ibid para 70.

3 Ibid paras 71 — 73.

35 See para 5.4.5 of the minutes of the ADC held on 13 February 2017.
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36. The excerpt of the minutes further reflect that management had provided “assurance”
to the ADC that the risks had been properly mitigated. Management also highlighted
the fact that two of Gijima’s associated entities, namely Vodacom and IBM, had also
provided “assurance” regarding Gijima's ability to manage the identified risks.
Management also expressed their misgivings about T-Systems service delivery.’®

37. However, the ADC remained resolute in its view that the tender had to be awarded to
T-Systems due to the perceived risks inherent in Gijima’s bid. The excerpt of the
minutes of the ADC meeting reflect that ™ 7he Committee did not support the approach
to closely monitor and manage the risks through contract management due to the
existing challenges related to contract management that plagued the Company. The
identified risks could result in the Company remaining in the same position as with the
current incumbent, coupled with the challenges of migration between the current
incumbent and a new service provider, and applicable penalties”. (own emphasis)
There is an implied acceptance in this statement that there were significant

“challenges” with T-System’s service delivery that plagued Transnet. Furthermore, that
the identified risks with Gijima would result in Transnet not being any better off for
contracting with Gijima, especially considering the migration challenges. This is hardly
a ringing endorsement of T-Systems. In fact, it is an acknowledgment that Transnet
has experienced significant difficulty with T-Systems as the current provider of IT data
services. Impliedly, there appears to have been a recognition that T-Systems itself

poses certain risks to Transnet.

38. More importantly, there is nothing in the excerpt of the minutes of the ADC meeting
that provides credible reasons for rejecting the recommendation to award business to
Gijima. Technical experts, including the GCIO, conducted an in-depth review of the
identified risks and concluded that the risks had been adequately mitigated. Whilst the
ADC is not obliged to agree with any recommendation that is made to it, it would be
reasonable to expect that where it disagrees with a well-motivated recommendation,
the reasons for its disagreement would be reflected in the minutes. As stated above,
the reasoning process of the decision-maker must be able to withstand scrutiny.

39. The excerpt of the minutes of the ADC meeting reflect that a “detailed discussion” was
held with management regarding the risks and merits of the recommendation. It

38 Ibid paras 5.4.6 — 5.4.8.
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appears that the ADC remained concerned about the pricing risk, the perceived
“leniency” that had been shown to Gijima, the risk of changing suppliers, the migration

risk and the penalty risk.

The Board meeting held on 22 February 2017

40. Management’s submission to the Board as well as the excerpt of the minutes of the
Board meeting held on 22 February 2017 indicate that management supported the
award of business to T-Systems. ¥ There is no indication as to when or why
management changed its stance on the matter. In fact, the minutes reflect that during
the Board meeting, management actually agreed that certain risks remained material.
For instance, with reference to the transition risk, the minutes reflect that management
indicated that Gijima’s approach regarding the transition period “projected probabie
significant business and financial risks to [Transnet]’.*® The change in management's

stance is not explained.

41. The Board submission highlights the ADC’s concerns about Gijima’s price reduction,
the difference in SD offering between the Gijima and T-Systems and the termination
risk. The ADC had also raised concems about Transnet’s ability to manage risks, given

its poor contract and supplier management processes.

42.What is noticeably absent from the minutes is whether the Board considered
management’s argument as set out in the Board submission that the identified risks
had been adequately mitigated. It would appear that the Board accepted the ADC’s
reasons for overlooking Gijima and awarding the business to T-Systems.

CONCLUSION

43. Bidders participating in a tender process are entitled to a process that is lawful,
reasonable and procedurally fair.® The question is whether the decision taken by the
ADC and uitimately the Board met this standard. In our respectful view, this question
must be answered in the negative. We say so for the following reasons, infer aliz:

37 See submission to the Board dated 15 February 2017.
38 Para 7.5.8 of the Board minutes.
¥ Section 33(1) of the Constitution.
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43.1 The process was not lawful, because it contravened the principle of fairness
enshrined in s 217(1) of the Constitution and the PFMA;

43.2 The process was not reasonable because irrelevant factors were taken into
account and the decision lacked a rational basis;

43.3 The process was not procedurally fair, at least in relation to how SD was
taken into account as an objective criterion, in that Gijima was not afforded
an opportunity to comment on this as a perceived risk;

43.4 Certain factors that were later regarded as risks had already been taken into
account during the bid evaluation stage.

43.5 When Gijima’s bid was evaluated it was found that Gijima passed all relevant
thresholds and met all the bid requirements. The same factors could not be
taken into account a second time as “objective criteria” to disqualify Gijima;

43.6 Gijima provided a full explanation as to how the perceived risks would be

mitigated.

43.7 Management, including subject matter experts, maintained that the risks
had been properly mitigated;

43.8 From the minutes of the meetings of the ADC and the Board, it is not
possible to determine their reasons for rejecting( management’s view that
the risks had been properly mitigated.

44 The relevant NT SCM Instruction states that the Accounting Authority “must” initiate the
recommended remedial action within 14 days of receipt of the investigation report, failing
which NT must implement the remedial action.*® Transnet may request an extension of
time to implement the recommended steps, but uitimately it has an obligation to ensure

that the remedial measures are implemented.

*0 Paras 5.1.4 and 5.2 of SCM Instruction 3 of 2016/17 on Preventing and Combatting Abuse
in the Supply Chain Management System.
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45 Should Transnet disagree with the recommended remedial steps, it would have to take
NT's decision on review to the high court. However, we advise against this. Whilst we
are of the view that NT erred in both its findings, namely, that Transnet was obliged to
state the objective criteria in its RFP and that risks could not be considered as objective
criteria, we nevertheless agree with its recommendations. We support NT's conclusion
that Transnet is obliged in terms of s 2(1)(f) of the PPPFA to award business to Gijima,
as the highest scoring bidder since, in our view, the perceived risks do not justify

overlooking Gijima.

46 Itis unlikely that the decision of the Board will withstand judicial scrutiny. It is quite likely
that if challenged, the award of tender will be set aside on one or more of the grounds
listed in section 6 of PAJA. We therefore recommend that Transnet implement the

remedial steps recommended by NT.

47 A complication that exists is that T-Systems has already been informed about its
preferred bidder status. It was also informed that Transnet intends to negotiate and
conclude a final contract with it.*' Legally, Transnet is finctus officio — that is to say it
has made a final decision to select T-Systems as the preferred bidder and communicated
the decision to affected parties. It cannot simply revoke its decision without judicial
authorisation, as this would amount to what the Constitutional Court has referred to as
“self-help”.* Transnet may have to approach the high court for an order permitting it to
cancel the award of tender to T-Systems and awarding it to Gijima.

FINANCIAL IMPLICATIONS

48 Should Transnet decide to proceed with the award of business to T-Systems, it could
result in irregular expenditure to the value of the awarded bid. Further, there could be
litigation costs, etc the full financial implications of which cannot be quantified at this

stage.

BUDGET IMPLICATIONS

49 Appropriate provisioning would have to be made in the relevant cost centres depending

on the determined way forward.

# See Letter of Intent dated 2 March 2017.
% MEC for Health, Eastern Cape v Kirland Investments (Pty) Ltd 2014 (3) SA 481 (CC).
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RECOMMENDATION

50 We therefore recommend the following:

50.1 T-Systems should be informed about the ruling of NT on this matter.

PSV-1111

50.2 T-Systems must be informed that Transnet intends to abide by the ruling of
NT. T-Systems must also be invited to make representation to Transnet

regarding Transnet’s proposed decision.

50.3 Transnet may have to approach the high court to set aside its earlier decision

to award business to T-Systems.

50.4 Thereafter, Transnet should proceed to award the tender to Gijima.

Compiled by:

Peter Volmink
Executive Manager: iSCM Governance

Date:

Recommended/Not recommended by:

Ndiphiwe Silinga
Group Executive: Legal Services
Date:

Noted by:

Siyabonga Gama
Group Chief Executive: Transnet SOC Ltd

Date:
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INTRODUCTION

1.  The Consultant is Transnet SOC Lid;

1.1.  an organ of state as defined in section 239 of the Constitution, Act 108

of 1996 (“the Constitution™); and

1.2.  a major public entity as set out in Schedule 2 of the Public Finance

Management Act No. 1 of 1999 (“the PFMA”).

2. This matter relates to the awarding of an IT DATA SERVICES TENDER
(GSM/15/08/1310), “the tender”, to T-Systems SA (Pty) Ltd (“T-Systems”) by the

Consultant as confirmed in a Letter of Intent dated 2 March 2017 (“the decision”).

3. The decision was preceded by various reports set out below for purposes of

chronology, but which will be discussed further in the body of this advice. They

are the following:

3.1. on 8 September 2016, the Acting Executive Manager ISCM Govemance
issued a report recommending that the Cross Functional Evaluation Team
(“CFET") request Gijima Holdings (Pty) Ltd (‘Gijima’) to make
representations on how it intends to manage the risks that the CFET had

identified ("the ISCM Governance report”;
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3.2.  on7 February 2017, the Consultant's Group Financial Officer prepared a
report in which it is recommended that the tender be awarded to Gijima

Holdings (Pty) Ltd (“Gijima”), (“the GFO report’); and

3.3. On 15 February 2017, the Consultant's Group Chief Executive Officer
issued a report recommending that the Board approve the award of the

tender to T-Systems (“the GCE report’)

The Consultant's Board approved the recommendation as set out in the GCE

report, ieading to the aforementioned Letter of Intent being issued in favour of

T-Systems.

On 2 March 2017, Gijima, in accordance with paragraph 24 .4 of the Transnet
Procurement Policy Manual ("PPM”), submitted a complaint to the Transnet
Procurement Ombudsman (“TPO”). The complaint challenged, inter afia, the

basis on which the tender was incorrectly evaluated in favour of the successfui

bidder.

Owing to the fact that the issues raised in the Gijima complaint, involved the
Transnet Board (“the Board’), the TPO requested National Treasury to

investigate the complaint.

On 29 June 2017, National Treasury, in keeping with its mandate as set out in
the National Treasury SCM Instruction 3 of 2016/2017 (“the instruction®),

concluded that the tender was incorrectly awarded to T-Systems as no objective
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criteria was listed on the bid documents, justifying the awarding of the tender to
a bidder other than the highest scoring bidder. National Treasury invited the

Consultant to submit its comments to the National Treasury instruction.

The Consultant responded to National Treasury on 12 July 2017, qualifying the
extent of its disagreement with the instruction in a number of respects, more
fully discussed below. Subsequent thereto, National Treasury issued its final
decision and remedial action on 18 July 2017, confirming the position adopted

on 29 June 2017.

In the light of the above-mentioned controversy, our advice was sought, on an

urgent basis, on the following questions, as formulated by the Consultant,

namely:

9.1.  Whether the decision of the Board to award the tender to T-Systems
and not Gijima, based on a consideration of objective criteria, was

justifiable and accordingly defensible?

9.2 Whether the decision by National Treasury in directing that the tender
be awarded to Gijima was correct in law if not, and, what steps could

be taken by the Consultant in respect of that decision?

9.3. To the extent that the decision by National Treasury is correct, what

steps the Consultant ought to take in respect of the letter of intention

that was issued to T-Systems?
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10. The factual background to this matter is comprehensively set out in the
voluminous documentation that was forwarded to us and is, in order to limit the
prolixity of this opinion, not repeated herein, except in instances where the

context and ease of reference necessitates such.

BRIEF COMMENTARY ON THE VARIOUS REPORTS

A. THE ISCM REPORT

11. The report confirms inter afia that the CFET commenced with tender evaluations
on 28 January 2016, “after which seven bidders met the technical threshold”.
Further that a decision was taken to conduct post tender negotiations (“PTN")
and due diligence with the two highest overall scorers, namely T-Systems and
Ubuntu Technologies. It is explained that the reason why the due-diligence
exercise and site visits were conducted, was to verify the capabilities of the
bidders in order to confirm that there are no probable risks that may have an
adverse impact during the delivery or performance required in terms of the

contract.

12. Ubuntu Technologies withdrew, for a number of reasons and the CFET motivated
to the Group Chief Executive (“GCE") for Gijima to be shortlisted together with
T-Systems in order for the tender process to remain competitive. The GCE
approved the inclusion of Gijima. The PTN and due diligence assessments were

undertaken with both T-Systems and Gijima. On 17 August 2016, Gijima and T-



13.

14.

PSV-1124

6

Systems submitted their best and final offers (‘BAFO”). Gijima scored the highest

overall points for price and preference.

Following the due-diligence exercise, the CFET and Gartner! compiled a report
which highlighted a number of risks prevalent within Gijima’s BAFO. As a result
of the risks identified in the Gartner report, the CFET sought an opinion from
ISCM Govermnance on whether or not the risks may be used as objective criteria

to justify the awarding of the tender to T-Systems.

The ISCM held that the risks identified may constitute objective criteria justifying
the award of the tender to the second ranked bidder but that Gijima be afforded
an opportunity to make representations on how it intends to manage the risks
identified. Further that, in the event of Gijima failing to properly address the
identified risks, the CFET may award the bid to the second ranked bidder. The

relevant positions of the Report recorded, inter alia, the following:

‘Even when Gijima did meet the technical threshold and has
offered to the consultant the lowest price offer, the resuits of

the risk assessments may justify the award of a tender to the

second ranked bidder (T-Systems). Particularly, where Gijima

has been afforded with an opportunity to propose remedial or
mitigating measures and fails fo do so adequately. However,
the risks that have been identified, have to be maferial, in order

for objective criteria to be used to award a tender. Where the
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risks _are material_and cannot be managed. a prudent

administrator cannot be expected fo award a tender to the

highest overall scorer even in the presence of such material

risks, as it may be cost-effective fo do s0.”2 (emphasis added)

See also:

“ISCM Governance is of the view that it would not be cost-

effective to award business to a bidder that ticks all the right

boxes with regards to price and preference, but cannot deliver

properly™ (emphasis added)

See also:

‘It was recommended that the CFET request (sic) Gijima to
make representations on how it intends to manage the risks

that the CFET identified. In the event that Gijima fails to

properly address the identified risks, the CFET may award the

bid to the second ranked bidder, only where it is lawful,

reasonable and procedurally fair to do so. Furthermore, the
risks that were identified must be material in order to justify the
use of objective criteria. Lastly, there must not be any double
counting, in that were(sic) Gijima was penalized during the

evaluation stage for the same risk considerations, the risks

ISCM Report, page 3, par 12
ibid, page 4, par 14 (last sentence)
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cannot again be considered at the award stage.™ (emphasis

added)

THE GFO REPORT

The material aspects of the report confirm that the respective bidders complied
with the various stages of the bid evaluation process. In this regard, the following

is noted:

15.1. At stage 1, administrative responsiveness was measured and the bids
were evaluated in terms of submission of the bids within the stipulated

date and time and the submission of complete and valid returnable

documents.

15.2. Atstage 2, substantive responsiveness was measured and the bids were
evaluated in terms of technical and Supplier Development pre-
qualification criteria. At this stage of the process, the bidders were also
evaluated on the presence of a priced offer and their commitment to a
successful transition from the current service provider to the new service

provider in line with the RFP Service Level Agreements.

15.3. At stage 3, the technical evaluation criteria were tested setting the
threshold for further consideration at 70% which all seven bidders

achieved.

4

Ibid page 5, par 17
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15.4. At stage 4, during which the commercial aspects of the bids were
evaluated, the CFET realised that bidders had made numerus
assumptions on their initial bids regarding the Consultant’s requirements.
These assumptions on the bidders’ pricing workbook made it difficult for
the CFET to evaluate bids on a comparative basis. This ied to bidders
being invited to the IT Data Room, where they familiarised themselves
with the Consultant’s IT landscape. Subsequent thereto, the bidders
were invited to a “closing the gap session” intended to clear up all
assumptions in order to enable bidders to provide the Consultant with a
revised pricing workbook. The bidders submitted their revised prices on

6 June 2016 after which a second commercial evaluation was

conducted.

16.  On 15 July 2016, subsequent to the commercial evaluation, the GCE approved
that negotiations between the top two ranked bidders, T-Systems and Ubuntu be
conducted. Ubuntu later withdrew and was replaced by Gijima. Both T-Systems
and Gijima were subjected o risk assessment. The Gartner risk assessment
revealed increased risk in respect of Gijima when compared to T-Systems, as

listed below;

16.1. the Gijima Data Centre not being operative;

16.2.  security risk;

16.3. a major transition risk in the transition period to reach the required levels

of services as per the RFP;
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16.4.  pricing risk of paying for RFP required services but receiving other
service levels; and

16.5.  the risk of the Consultant and Gijima being able to commit the required
number of skilled resources in order to be able to execute the transition

period and to manage the contract and the supplier.

(“the risks”)

17. Based on the risks that were identified in respect of Gijima, Group Strategic
Sourcing (“GSS”) sent a request to Gijima on 5 September 2016 to clarify the
risks identified and to provide it an opportunity to advise the Consultant on how
they intended to address the risks. Gijima responded on 6 September 2016, but
the response did not adequately address the risks identified. This resulted in the

CFET requesting legal counsel from Group Legal on the way forward.

18. Group Legal reviewed the request for clarification and concluded that it was
justifiable to select the second ranked bidder, based on the material risks which
were identified on the first ranked bidder (Gijima) and that this decision can be
legaily defended in court as the Consultant would have acted in a manner that

was lawful, reasonable and procedurally fair.

19. The Group Chief Supply Chain Officer (“GCSCO") also requested the
Consultant’s Group Risk and Compliance Department (“*Group Risk”) to conduct

an independent risk assessment based on the residual risks that existed on the

IT Data Project.
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20. Group Risk supported the view expressed by the IT Data Services CFST that the
risks raised in the report are high. They supported the view of the IT Data
Services CFET that the risks raised in the Gartner report are high and should the

business decide to accept these risks, a risk acceptance process should be

followed.

21. The CFET's view, was that the risks that were highilighted in the Gartner and
Group Risk and Compliance's reports were material enough to justify the use of
objective criteria to recommend the second ranked bidder, for the following
reasons, the identified risks had possible cost implications for the consultant and
also had a potential to render the entire tender process unjust to the other bidders
who submitted their tendered pricing based on transition from current service

levels to the service levels required by RFP.

22. The CFET's recommendation, for awarding the tender to T-Systems based on
objective criteria as a result of the business risks that were highlighted, was
submitted to the Group Chief Information Officer (*GCIO”) for recommendation
to the GCE. The GCIO did not support the CFET recommendation. The GCIO
was of the view that the risks that were highlighted in both the Gartner and the
Group Risk reports needed to be fully tested as they did not emerge during the
RFP evaluation process. The GCE recommended that the GCIO engage the first
ranked bidder to clarify and assess the identified business risks and assess their
response with a view to confirm, together with SCM, that the pricing that was

submitted by the first ranked bidder on the BAFO submission, constituted a valid

bid.
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23. The GSS, in consultation with the office of the GCIO and GCSCO, drafted
clarification questions which were sent to Gijima on 19 January 2017. Gijima was
also invited to attend a clarification meeting on 23 January 2017. Given the

clarification furnished, the GCIQ advised that she was satisfied that —

‘all previously identified risks have been adequately

mitiqated and that the recommendation for award should
be made fo the first ranked bidder (Gijima in line with the

90/10 principle)™ (emphasis added)

24 Supply Chain Management perused Gijima’s clarification response letter and did
not find any grounds for non-responsiveness based on the first ranked bidder not

having priced for the full scope of services as required in the RFP.

25. The report confirms further that Group Risk also reviewed Gijima’s clarifications
request letter, together with their response letter and was satisfied that the risks

highlighted in the Risks Report have been adequately addressed.

26. The report concluded with the assertion that given the GCIO’s satisfaction that
the risks have been adequately mitigated, the first ranked bidder be
recommended for the award of the contract as preferred bidder on the PPM

principle of 90/10.

5 GCFO Report, page 14, par 70
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C. THE GCE REPORT

27. The material aspects of the GCE report, apart from what is contained in the other
reports, seems to suggest that the GCE relied on the position adopted by the
ADC, who did not support the management recommendation to award the tender
to the second ranked bidder owing to the risks which have been identified. This
position was tabled at a Board meeting on 22 February 2017 and it was resolved

that the tender be awarded to the second ranked bidder.

THE GIJIMA COMPLAINT

28. When Gijima was notified of the Board's decision to award the tender to T-
Systems, it lodged a complaint with the TPO, whereafter it was escalated to
Nationa! Treasury. Gijima's principle complaints as set out in its letter of

complaint dated 20 March 2017, can briefly be summarised as follows:

281 the Consultant deviated from awarding the tender to the highest scoring

bidder on grounds that objective criteria justified the deviation;

28.2. the Consultant had not, beforehand, published what the objective

criteria were and had failed to formulate such objective criteria clearly

and specifically;
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28.3. the Consultant never identified the definition of objective criteria and
ultimately adjudicated Gijima’s bid on new criteria which Gijima was not

afforded an opportunity to address;

28.4. the risk factors raised by the Consultant were adequately addressed

during a debriefing session;

28.5. that the issue regarding the price reduction had been addressed at the
clarification meeting and in its letter of 24 January 2017, and at no point
prior to the clarification meeting was Gijima’s price reduction at BAFO

raised as a concern for the Consultant; and

28.6. that a further reason for its disqualification, is the fact that there was a
10% difference in Supplier Development commitment provided by
Gijima and T-Systems which contributed to the Consuiltant's decision
to select T-Systems as the preferred bidder. However, Supplier
Development commitment was a pre-qualification criterion which was

considered during the evaluation process.

29. As stated earlier, Gijima’s complaint was escalated to National Treasury who

issued an instruction that it be awarded the tender
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THE LEGAL POSITION

30. The awarding of public tenders is governed by section 217(1) of the Constitution,

31.

32.

33.

which provides that such awards must be made in accordance with a system that

is:

30.1. fair;

30.2. equitable;

30.3. transparent,
30.4. competitive; and

30.5. cost-effective.

Section 217(2) of the Constitution provides further, that a procurement system

may provide for categories of preference and for the advancement of categories

of persons.

Section 217(3) of the Constitution provides that national legislation must
prescribe the framework for the implementation of any preferential policy. This
was done by the promuigation of the Preferential Procurement Policy Framework
Act, 5 of 2000 (“the PPPFA”), which provides that organs of state must determine

their preferential procurement policy based on a points system.

Section 2(1)(f) of the PPPFA provides that once the bids have been scored in

terms of the PPPFA, the contract:
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‘must be awarded o the bidder who scored the highest points,

unless objective criteria in addition to those contemplated in

paragraphs (d} and (e) justify the award to another bidder”.

{emphasis added)

34. Regulation 9 of the PPPFA Regulations states that an award can be made to a

bidder other than the highest scorer “on reasonable and justifiable grounds”. The

aforementioned issues are canvassed at length below.

ANALYSIS - WHETHER THE BOARD'S DECISION WAS CORRECT OR

INCORRECT

35. The Board’s decision not to award the tender to Gijima was informed, in the main,

by the risks identified by Gartner.

36. The risks identified, and as presented by the ADC, satisfied the Board that such
constituted objective criteria as provided for in terms of Regulation 7 of the
PPPFA and paragraph 18.7.3 of the Transnet PPM ("PPM"), justifying the

awarding of the tender to T-Systems.

37. The objective determination of the level at which the risks arose and whether
such risks did in fact constitute objective criteria for purposes of Regulation 7 and

par 18.7.3 of the PPM, is critically important and requires further scrutiny.
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38. The entire procurement process can broadly be categorised in two main phases,

comprising various interrelated parts, namely the functionality assessment phase

and the award phase.

39. The Preferential Procurement Regulations, 20118, define functionality as follows:

“functionality” means the measurement according to
predetermined norms, as set out in the tender documents,
of a service or commodity that is designed to be practical
and useful, working or operating, taking info account,
among other factors, the qualily, reliability, viability and
durability of a service and the technical capacity and ability

of a tenderer.”

40. Functionality forms an integral part of the first phase of the procurement process
and is, as a quaiification criterion, essential to ensure that only bidders who can
effectively perform under the envisaged procurement contract are evaluated. The
question whether functionality should be considered as both a qualification and
award criterion has on several occasions come into the purview of our courts. In
one such decision, the court held that functionality ought not to be used as both
qualifying criteria and award criteria. This legal position, was confirmed in

Sizabonke Civils CC ta Pilcon Projects v Zululand District Municipality

("Sizabonke Civils”).”

6 Reg 1(k), GN R502 in GG 34350 of 8 June 2011 (hereafter the Preferential Procurement Regulations,
2011}, issued under the PPPFA
7 Municipality 2011 4 SA 406 (KZP)
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In Sizabonke Civils, the court held that the Preferential Procurement Regulations,
2001 were inconsistent with the PPPFA to the extent that they purported to grant
contracting authorities a discretion to employ functionality as an award criterion,
whereas the Act restricts award criteria to price and preference points. The court
also held that "price” as used in the PPPFA could not be interpreted to inciude

functionality as these “are entirely distinctive concepts”.

The court concluded, that the award of a tender on the basis of this adjudication
method was contrary to the PPPFA and had to be set aside. The court held
further that the relevant provisions of the Preferential Procurement Regulations,

2001, which purported to introduce functionality as an award criterion were

unlawful and thus invalid.

The role of functionality as a qualification criterion was however formalised in the
new Preferential Procurement Regulations, 2011. Regulation 4 of the 2011
regulations provides that functionality should be assessed as a qualification
criterion during the first stage of the adjudication with only bidders meeting the
minimum threshold score for functionality being allowed to proceed to the second
round of adjudication. Consequently, at the second round of adjudication, only
price and preference points were to be taken intoe account in ranking bidders.
This regulation thus effectively put in place the approach of National Treasury's

Instruction Note of 2010.

Importantly, Regulation 4 also settled the issue pertaining to the legal basis for

the two-stage adjudication approach and the employment of functionality as a
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qualification criterion. Following the full implementation of the 2011 regulations
in December 2012, all public entities were from then on subjected to the PPPFA
and its regulations, consequently nullifying the reasoning adopted in the

Sizabonke Civils case.

The Preferential Procurement Regulations, 2011 thus ostensibly settled the role
of functionality in tender adjudication and restricted it to a qualification criterion,

but this was short-lived.

In a judgment departing significantly from the position formulated in Sizabonke
Civils, the court held in Rainbow Civils CC v Minister of Transport and Public
Works, Western Cape?® (“Rainbow Civils”) that functionality should be considered
as award criteria as well. In that matter, the contracting authority invited bids for

the management of building maintenance services.

The tender specifications provided that bids were to be evaluated for
functionality, with bidders having to score a minimum threshold of 60 out of 100
points to proceed to the next round of adjudication during which, a ranking of bids
would be done. The tender documents similarly indicated that the standard
tender conditions would be used in adjudication, which involved awarding points
in the second stage of adjudication for price, preference and quality, and
awarding the contract to the tenderer scoring the highest number of points.

However, in a separate part of the tender documents, a different approach to

[:]

2013 ZAWCHC 3 (6 February 2013)
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adjudication was provided for, which mirrored the approach following the PPPFA

and Preferential Procurement Regulations, 2011.

The latter approach provided that functionality would be assessed as a
qualification criterion with tenderers having to score 60 out of 100 points to
proceed to the second stage of adjudication, during which only price and
preference points would be considered in order to arrive at a ranking of bids and

on which basis the contract would be eventually awarded.

The contracting authority followed the second adjudication approach, in which
functionality constituted only a qualification criterion. The adoption of this
approach eventually culminated in a review application, where the issue to be
determined was essentially the method in which functionality was applied. The
major difference between the two applicable methods related to the role of
functionality: (a) as a qualification and award criterion on the one hand; versus
only (b} as a qualification criterion in the latter. The court held that these methods
were contradictory and that since both appeared in the tender documents without
an indication of how the apparent conflict between the two would be resolved,
the tender documents were materially vague and uncertain. This, in the court's
view, offended the principles of fairness and transparency, since tenderers would
not know with reasonable certainty on what basis their bids were to be evaluated
and further that decision-makers would not know with reasonable certainty,

which method to follow in adjudicating tenders.
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The court found that the tender award offended the principles espoused in
section 271(1) of the Constitution, the legality principle as well as the
administrative-law rule against vagueness. The award was accordingly
reviewable on the basis of section 6(2)(i) of the Promotion of Administrative

Justice Act, Act 3 of 2000.

The Rainbow Civils judgment is important because it confirms the incompatibility
of taking functionality into account in the award stage alongside price and
preference points in order to arrive at a final ranking of bids, on the one hand,
and the adjudication approach prescribed by the PPPFA and Preferential
Procurement Regulations, 2011, which now apply to all contracting authorities,

on the other hand.

The applicant in the Rainbow Civils matter held that functionality should be
considered as an objective criterion justifying the award of the tender to a bidder
other than the highest scoring one, in terms of section 2(1)(f) of the PPPFA. This
argument resonated well with the court, which held in that regard that it is a
constitutional imperative under section 217(1) of the Constitution, particularly the
cost-effectiveness principle, for functionality to be taken into account in deciding

which bidder should be awarded the contract. The court held thus (at par 61 and

portion of 62)° —

“To my mind it is self-evident that it is not cost effective to

award a tender to a party who ticks the right boxes as regards

Rainbow Civils para 109-110.
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price and preference, but is unable fo get the job done
properly - whether through lack of experience, adequate

personnel or financial resources.

And aiso:

... constitutional imperative that the procurement system be
cost-effective, means that functionality must necessarily be
taken into account in the adjudication of competing tenders

and should not be relegated to a mere qualifying criterion.”

53. The court held further that within the context of the PPPFA, section 2(1){f) would
be the requisite mechanism to take functionality into account after the scoring of
the bids on price and preference as an objective criterion that may determine the
award. The court considered it obligatory for the administrator to take into
account the difference in functionality between competing bidders before

awarding the contract.

54. When functionality is taken into account during the award stage, in order to
potentially play a determinative role in awarding the tender, after it has already
been used as a qualification criterion, it effectively alters the basis upon which
public contracts are awarded in South Africa’. By promulgating PPPFA, the

legislature and the executive, through the Preferential Procurement Reguiations,

10 Potchefstroom Electronic Law Journal: The Role of Quality in the Adjudication of Public Tenders
[2014] PER 32 - G. Quinol
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2011 opted for a system in terms of which price and preference will be the

determinative factors in deciding whom to award public contracts to.

55. In Nexus Forensic Services (Pty)Ltd v Chief Executive Officer of SASSA and

Others'!, the court heid, at paragraph 23;

‘By referring to objective criteria, in addition to those

contemplated in paragraph (e), the decision maker is

therefore enjoined not to reconsider those criteria which

had already been considered, but additional objective

factors, other than those already included in the terms of

reference.” (emphasis added)

56. If it was the intention for functionality to be considered both during the
assessment phase as well as the award phase, then the tender documents ought
to have made that clear. In Premier, Free State & others v Firechem Free State

(Pty) Lid 2, Schutz JA stated the proposition as follows:

“‘One of the requirements . . . is that the body adjudging
fenders be presented with comparable offers in order that

its members should be able to compare. Another is that a

tender should speak for itself. its real import may not

be tucked away, apart from its terms...” (emphasis

added)

n (14708/2015) [2016] ZAGPPHC 579 (21 June 2016)
12 2000 (4) SA 413; [2000] ZASCA 28 (SCA) para 30
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57. In the present instance, a careful study of the RFP presented to us, seems to
confirm that there appears to be an intention to have evaluation criteria
considered at PTN level, but this runs contrary to the PPM as set out herein

below. Page 10 of the PFR states the following:

“Transnet reserves the right to underiake Post Tender
Negotiations (PTN) with selected respondents or any
number of shortlisted respondents, such PTN to include, at
Transnet's option, any evaluation criteria listed, in the RFP

document’

58. There is however no material evidence before us to come to a determination that
the Consultant, advised Gijima and/or other bidders that the functionality
requirement will be used at the award stage as well. The risks, more fully set out
in Gartner's report, do not in our mind emanate at the award stage. This view is

consistent with the sentiments espoused in the GCIO’s report.

59. The identified risks ought to have been, and, it appears, were in fact considered
during the functional assessment phase. What further mitigates against such
being considered as a determining factor in the award of the tender, is the fact
that notwithstanding these risks being applied, effectively on a double-counting
basis, Gijima still provided a reasonable and nuanced response to how such risks
would be addressed, which representations satisfied the Consultant's internal

experts that the risks so identified, would be ably dispensed with.



PSV-1143

25

60. In light of the aforegoing, we c¢an find no basis in law or fact, to arrive at a
conclusion that there was a reasonable basis not to award the tender to Gijima,
certainly not on the strength of the reasons advanced for such a decision. The
Board's considered opinion that the identified risks constitute objective criteria
for departing from the requirement to award the tender to the highest scoring
bidder is not justifiable for the reasons advanced therefor. In our view, the

decision is susceptible to attack on a number of grounds set out in section 6(2)

of the PAJA.

61. The risks identified by Gartner do not arise beyond the factors already weighted
and in respect of which Gijima scored the highest. It can therefore not be used
for purposes of bestowing on it objective criteria status applicable at the award
stage. Moreover, in addressing the role of the AC during the adjudication
process, the PPM is quite clear about the fact that bidders must be evaluated
against the evaluation criteria stated in the RFP. Further that, a decision to
award a contract to another bidder, other than the highest scoring bidder, such
be based on other objective criteria.’® A reading in, with regard to “other” within
the context of the evaluation criteria having been limited to the RFP can only be

interpreted to mean, such criteria falling outside the RFP's evaluation criteria.

62. We have not been fumished with any documentation asserting that the risk
assessment which was done at the award stage came as a consequence of such

risk not having been considered at the evaluation stage as contemplated in the

13 Procurement Procedure Manual, page 194, paragraph 20.2.4 and 20.2.6
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PPM. Nor were the two considered bidders advised that this was indeed the

case.

The only instance where the AC can call for risk evaluation on a bidder is, if it
holds the view that this was not done during the evaluation stage.'* The
documents presented to us, did not advance the reason for the risk assessment
as done by Gartner, as a consequence of risk assessment not having been done
during the evaluation stage. The AC had thus not complied with its own

processes and that in itself renders the process procedurally flawed.

In any event, the assessment of risk as an evaluation criterion post the bidders'’
BAFO is also incongruent with the PPM. The PPM provides that the final criteria
against which BAFQ will be scored, will be strictly on price and preference in
terms of the applicable preference point system.S We hold the view that by
applying functional criteria twice over is nothing short of double-weighting or what

is commonly referred to as double-dipping.1°

it is further our view that the Board erred when it failed to award the tender to
Gijima, having obtained the highest score in terms of the PPPFA in that the
reasons advanced for that decision are unsustéinable on either the law or the
facts. In Patel v Witbank Town Council'”, and in amplification of the
aforementioned argument, the court held that if one of a multiplicity of reasons

given for a decision is bad the entire decision must be set aside.

14
15
16
17

Procurement Procedure Manual, page 199, paragraph 20.3
Procurement Procedure Manual, page 193, paragraph 19.4.8
Grinaker LTA v Tender Board (Mpumalanga) 2002 All SA 336 (T)
1931 TPD 284
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66. For the reasons set out above it is respectfully submitted that the decision by the
Board to award the tender to T-Systems and not Gijima on grounds of objective

criteria, is not justifiable in law and is not defensible.

WHETHER THE TREASURY DECISION, DIRECTING THAT THE TENDER BE

AWARDED TO GIJIMA, WAS CORRECT

67. National Treasury was requested by the Acting TPO, in a letter dated 3 April

2017, to investigate Gijima’s complaint.

68. The report submitted by National Treasury, correctly sets out the history of the
matter. A material consideration in the 29 June 2017 instruction letter was the
fact that National Treasury concluded that there was no evidence that the Board
complied with Regulation 6(5) of the PPPFA, which states that the contract must

be awarded to the tenderer who scored the highest total number of points.

69. Further that Regulation 7(1) of the PPPFA 2011, states that a contract may be
awarded to a tenderer who did not score the highest total number of points, only
in accordance with section 2(1){f) of the Act, and that objective criteria should

have been stipulated in the tender documents.

70. The instruction letter further found that the bid did not prescribe objective criteria

and therefore, the consultant had an obligation to award the bid in terms of
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PPPFA Regulation 6(5) to the tenderer who scored the highest total number of

points.

71. ltis immediately apparent, regard being had to which Reguiation was applicable
that National Treasury erred in respect of which Regulation was applicable. At
the time the of the bid, Regulation 7(1) of the 2011 PPPFA Regulations applied
and not the 2017 Regulations. The correct application of the applicable

Regulation confirms the following:

71.1.  Regulation 6(5) provides as follows —

Subject to regulation 7, the contract must be awarded to the tenderer who
scores the highest total number of points.

71.2. Regulation 7(1) provides as follows -

A contract may be awarded to a tenderer that did not score the highest
total number of points, only in accordance with section 2 (1) () of the Act.

71.3.  Section 2(1)(f) of the Act provides as follows —

2. (1) An organ of state must determine its preferential procurement
policy and implement it within the foliowing framework:
(a...
{b) ...
{c) ...
(d) ...
{e) ...

() the contract must be awarded to the tenderer who scores the
highest points, unless objective criteria in addition to those
contemplated in paragraphs (d) and (e) justify the award to
another tenderer;

72. From the aforestated, it is immediately apparent that Regulation 6(5) must be

read together with and is subject to Regulation 7(1).
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73. The applicable Regulations at the time of the bidding were the 2011 Regulations,

which provided as follows, in respect of specifying objective criteria —

Evaluation of tenders on functionality

4. (1) An organ of state must indicate in the invitation to submit a tender
if that tender will be evaluated on functionality.

(2) The evaluation criteria for measuring functionality must be
objective.

(3) When evaluating tenders on functionality; the
(a) evaluation criteria for measuring functionality;
(b) weight of each criterion;
{c) applicable values; and
(d) minimum qualifying score for functionality, must be clearly specified
in the invitation to submit a tender.

74. This requirement is mirrored in the 2017 Regulations, which provides as follows—

Tenders to be evaluated on functionality

5.{1) Anorgan of state must state in the tender documents if the tender
will be evaluated on functionality.
(2) The evaluation criteria for measuring functionality must be
objective.
(3} The tender documents must specify
(a) the evaluation criteria for measuring functionality

...
{c) ...

75. Itis evident that, apart from semantics, the requirements for specifying objective
criteria are present in both the 2011 and 2017 Reguiations and further to that,
both sets of Regulations place supremacy on section 2{1}(f} of the Act. However,
the reference to objective criteria is in relation to functionality and not objective

criteria in relation to assessment done at the award stage.

76. When objective criteria are used during the award stage, in terms of the 2017

Regulations, it must be specified on the tender documents, but this is not the
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case in respect of the 2011 Regulations. The 2017 Regulations provide as

follows, in this regard —

Award of contracts to tenderers not scoring highest points

11.(1) A contract may be awarded to a tenderer that did not score the
highest points only in accordance with section 2(1)(f) of the Act.

(2) If an organ of state intends to apply objective criteria in terms of
section 2(1)(f) of the Act, the organ of state must stipulate the
objective criteria in the tender documents.

77. From the aforesaid, it is further apparent that National Treasury applied the
incorrect Regulation to support its conclusions and that its finding in paragraph

28 in the letter of instruction, and providing thus, is wrong;

“This bid did not prescribe objective evaluation criteria,
therefore, Transnet has an obligation to award the bid in
terms of the PPPFA Regulation 6(5) which states that the
contract must be awarded to the tenderer who scored the

highest total number of points.” 18

78. A further motivation for Treasury's decision to award the tender to Gijima is

premised on the notion that risk assessment does not qualify as an objective

criterion in terms of Section 2(1){f) of the PPPFA. This conclusion is not

sustainable, for the reasons set out below.

¥8 Letter of instruction, dated 29 June 2017, paragraph 28
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Apart from anything else, there is no explanation in the Treasury Instruction,
setting out the basis for its reasoning or conclusion that risk assessment does
not qualify as objective criteria or differently stated, why it excluded risk

assessment as a factor.

Objective criteria with reference to s 2(1)(f) of the PPPFA referred to supra can
be defined as those (a) not listed in paragraphs (d) and (e) of section 2(1) of the
PPPFA, (b) which are objective in the sense that they can be ascertained
objectively and their existence or worth does not depend on someone’s opinion

and (c) bear some degree of rationality and relevance to the tender or project.

What constitutes objective criteria cannot be limited to matters falling outside risk
factors relevant to a tender in question. In certain circumstances, it may be that
risk as a factor may constitute objective criteria for the purposes of the PPPFA.
In Road Mac Surface (Pty}) Ltd v MEC for the Department of Transport and
Roads’® the court held that objective criteria are “those goals which are not
specified and not contained in the PPPFA and which would usually become
apparent when the tenders are considered and weighed against each other.”

These objective criteria do not have to be stated in the tender documentation.

From the aforesaid, it is clear that any criteria which, other than those already
provided for in the tender documents, are objective in the sense that they can be
ascertained objectively and their existence or worth does not depend on

someone’s opinion and bear some degree of rationality and relevance to the

19’

2006 ZANWHC 54.
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tender or project, constitute objective criteria. The Treasury Instruction, excluding
risk factors from the parameters of objective criteria is neither legally or factually

sustainable.

83. In as much as we accept that the decision Treasury arrived at is correct, we

disagree with the basis on which it arrived at that decision for the following

reasons in brief;

83.1. the wrong Regulation was used in forming the conclusion that objective

criteria ought to have been specified in the bid documents: and

83.2. the conclusion that risk factors do not constitute objective criteria is not

sustainable and arbitrary.

WHAT STEPS IF ANY, THE CONSULTANT CAN TAKE IN RESPECT OF

NATIONAL TREASURY’S DECISION

84. The National Treasury is established in terms of section 5 of the PFMA.

85. The functions of the National Treasury are set out in section & of the PFMA,

which provides that -

(1)  The National Treasury must -
(a) promote the national government's fiscal policy

framework and the co-ordination of macro-economic

policy;



(b)
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(e)

h
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(h)

33

co-ordinate infergovernmental financial and fiscal
refations;

manage the budget preparation process;

exercise control over the implementation of the annual
national budget, including any adjustments budgets;
facilitate the implementation of the annual Division of
Revenue Act;

monitor the implementation of provincial budgets;
promote and enforce transparency and effective
management in respect of revenue, expenditure,
assets and liabilities of departments, public
entities and constitutional institutions; and
perform the other functions assigned to the National

Treasury in terms of this Act,

(2) To the extent necessary fto perform the functions

mentioned in subsection (1), the National Treasury -

(a)
(b)

(c)

must prescribe uniform treasury norms and standards
must enforce this Act and any prescribed norms
and standards, including any prescribed
standards of generally recognised accounting
practice and uniform classification systems, in

national departments;

must monitor and assess the implementation of

this Act, including any prescribed norms and

PSV-1151
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standards in provincial departments, in public
entities and in constitutional institutions;
(Section 6(2)(c) substituted by section 3 of Act 29 of

7999)

may assist departments and constitutional
institutions in building their capacity for efficient
effective and transparent financial management;
may investigate any system of financial
management and internal control in any
department, public entity or constitutional
institution;

must intervene by taking appropriate steps, which
may include steps in fterms of section 100 of the
Constitution or the withholding of funds in terms of
section 216(2) of the Constitution, to address a
serious or persistent material breach of this Act by a
department, public entity or constitutional institution;
and

may do anything further that is necessary to fulfil

its responsibifities effectively.

(3) Subsections (1)(g) and (2} apply to public entities listed in

Schedule 2 only to the extent provided for in this Act.”

PSV-1152

86. The list of institutions in respect of which subsection 1(g) and 2 apply, includes

the Consultant.
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Section 76{4) of the PFMA provides that the National Treasury may make
regulaticns or issue instructions applicable to all institutions to which the PFMA
applies, concerning any matter that may be prescribed for all institutions in terms
of the PFMA. In terms of National Treasury SCM Instruction 3 of 2016/2017,
issued in terms of the aforementioned section, the Consultant is enjoined to abide
by such instruction. The letter from National Treasury dated 18 July 2017,

constitutes an instruction and compliance therewith is mandatory.

To the extent that the Consultant takes the view that the instruction and the
motivation therefore constitutes an unreasonable decision, the Consultant would
be entitied to approach the court for relief in setting the instruction aside. We
strongly advise against this approach, on the basis that a correct decision was
arrived at, albeit that the reasons advanced are wrong. It would be prudent for
the Consultant to abide by the decision and implement the remedial action owing
to the fact that the Consultant’'s own decision to award the tender to the second
ranked bidder was equally not justifiable on the face of the prevailing evidence

and may be reviewable on any of the grounds set out in section 6(2) of PAJA.

The compliance with remedial action issued by an institution deriving its powers
from the constitution is not a matter for debate. This position was clarified in a

recent constitutional court decision.?® (See: Economic Freedom Fighters v

20

(CCT 143A135; CCT 171/15) [2016] ZACC 11, 2016 (5) BCLR 618 (CC), 2016 (3) SA 580 (CC) (31 March
2018)

May remedial action be ignored?

[72] It has been suggested, initially by both the President and the National Assembly, that since the
Public Protector does not enjoy the same status as a Judicial Officer, the remedial action she takes
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Speaker of the National Assembly and Others; Democratic Alliance v Speaker of

the National Assembly and Others)

STEPS THE CONSULTANT OUGHT TO TAKE, IN RESPECT OF T-SYSTEMS, TO

THE EXTENT THAT NATIONAL TREASURY'’S INSTRUCTION IS CORRECT

90. The Consultant is in receipt of an instruction from National Treasury, directing
it to award the contract for Bid number: RFP GSM/15/08/1310 FOR THE

PROVISION OF I.T. DATA SERVICES TO TRANSNET, to Gijima. The

cannot have a binding effect. The President has since changed his position but it appears, only in
relation to this case, not necessarily as a general proposition. By implication, whomsoever she takes
remedial action against, may justifiably and in law, disregard that remedy, either out of hand or after own
investigation. This very much accords with the High Court decision in DA v SABC to the effect that;

“For these reasons | have come to the condusion that the findings of the Public Protector are not
binding and enforceable. However, when an organ of state rejects those findings or the remedial action,
that decision itself must not be irmational.”[77]

It is, of course, not clear from this conclusion who is supposed to make a judgement call whether the
decision to reject the findings or remedial action is itself irrational. A closer reading of this statement
seems to suggest that it is the person against whom the remedial action was made who may reject it by
reason of its perceived irrationality. And that conclusion is not only worrisome but also at odds with the

rule of law.[78]

[73] The judgment of the Supreme Court of Appeal is corect in recognising that the Public Protectors
remedial action might at times have a hinding effect. {78] When remedial action is binding, compliance is
not optional, whatever reservations the affected party might have about its faimess, appropriateness or
lawfulness. For this reason, the remedial action taken against those under investigation cannot be
ignored without any legail consequences.

[74] This is so, because our constitutional order hinges also on the rule of iaw, No decision grounded on
the Constitution or law may be disregarded without recourse to a court of law. To do otherwise would
"amount to a licence to self-help”.[80] Whether the Public Protector's decisions amount to
administrative action or not, the disregard for remedial action by those adversely affected by it, amounts
to taking the law into their own hands and is ilegal. No binding and constitutionally or statutorily sourced
decision may be disregarded willy-nilly. It has legal consequences and must be complied with or acted
upon. To achieve the opposite outcome lawfully, an order of court would have to be obtained. This was
aptly summed up by Cameron J in Kirfand as follows:

“The fundamental notion — that official conduct that is vulnerable to challenge may have legal
consequences and may not be ignored until properly set aside — springs deeply from the rule of

law. The courts alone, and not public officials, are the arbiters of legality. As Khampepe J stated in
Welkom. . "(t)he rule of law obliges an organ of state to use the correct legal process.” For a public
official fo ignore irregular administrative action on the basis that itis a nullity amounts to self-help, And it
invites a vortex of uncertainty, unpredictability and irrationality.”[81] (Footnotes omitted.)

[75] The rule of law requires that no power be exercised unless it is sanctioned by law and no decision
or step sanctioned by law may be ignored based purely on a contrary view we hold. itis not open to
any of us to pick and choose which of the otherwise effectual consequences of the exercise of
constitutional or statutory power will be disregarded and which given heed to. Our foundational value of
the rule of law demands of us, as a law-abiding people, to obey decisions made by those clothed with
the legal authority to make them or else approach courts of law to set them agide, so we may validly
escape their binding force.
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Consultant is advised to comply with that instruction and inform T-Systems

accordingly.

We advise further that the Consultant is, as a result of the instruction, duty
bound to withdraw the letter of intent and/or any such further extensions

thereto, citing the decision of National Treasury as motivation.

We advise accordingly.

L.T. SIBEKO SC

ADV. B FORD

CHAMBERS, JOHANNESBURG
1 AUGUST 2017
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INTRODUCTION

1.  The Consultant is Transnet SOC Ltd.

2. On 01 August 2017, we prepared and submitted an opinion regarding the

issues that were raised with us as described fully in the body of the opinion.

3. We concluded the opinion by advising:

3.1.the Consultant should comply with the remedial action set out in the letter
from the Chief Director: SCM Governance, Monitoring and Compliance,

dated 18 July 2017, in terms of which the Consultant was directed “fo award

the contract’ to Gijima; and

3.2.that the Consultant should send out a letter to T-Systems in terms of which it
gave notice of its intention to withdraw the letter of intent issued to it on 02
March 2017, on the basis of which it was informed that it had been identified
as a preferred bidder to enter into negotiations to provide the services which
form the subject matter of the bid, in compliance with the remedial action set

out in the letter from the National Treasury referred to in 3.1 above.

4. Following the delivery of the opinion, on 02 August 2017, we were requested to
advice the Consultant on the practical impiementation of the remedial action

issued by National Treasury as described above. To this extent, our advice was

sought on two issues, namely:
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4.1.whether the remedial action set out in the letter from National Treasury in
terms of which the Consultant is directed to award the tender to Gijima has

the same status as an order of Court? and

4.2 whether the Consultant first has to go to court in order to give effect to the

remedial action?

5. Properly construed, the two issued raised in paragraph 4 above, appear to be
two sides of the same coin. In providing an answer to these questions, we
believe it may be prudent to have regard to the text of the National Treasury
Instruction which provides for remedial action in relation to the determination of

complaints referred to it in circumstances of the present matter.

6. Paragraph & of the Treasury Instruction provides as follows:

“5. IMPLEMENT REMEDIAL ACTION
5.1 The Accounting Officer/ Accounting Authority must:

5.1.4 Initiate the implementation of the recommended remedial
actions ... fwhich] may inciude:

5.1.41 rejecting the bid;

5.1.4.2 cancellation of the contract;

...." (Emphasis supplied)

7. Paragraph & provides for the reporting of outcomes of investigations,
alternatively, complaints that are contemplated in the Treasury Instruction, and

enjoins Accounting Officers/ Accounting Authorities of institutions such as the
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Consultant to submit reports of the remedial actions set out in the Treasury's

directives to Parliament or provincial legislatures on a quarterly basis.

8. It is worth mentioning that a proper reading of the provisions of the National
Treasury Instruction are peremptory and should be complied with within the
time provided for in the letter in which the determination of the complaint and

the recommended remedial action have been set out.

9. Inthe light of the judgement of the Constitutional Court in the EFF v Speaker of
the National Assembly and Others, read with sections 76 (4) of the PFMA it is
our considered view that compliance with the remedial action recommended in
the letter from the National Treasury does not require a court order, as the

provisions of the instruction are peremptory.

10. It is accordingly our view that the Consultant must comply with the remedial
action without any recourse of having to go to court to obtain authority

therewith. Accordingly, the Consultant must advise both T-Systems and Gijima:

10.1. of the outcome of the determination of the complaint by the National

Treasury,

10.2. the remedial action recommended in the letter; and

10.3. its intention fo abide the decision of National Treasury, thereby

implementing the remedial action within the time contemplated in the

directive from Treasury.

12016 (3) SA 580 (CC).
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in the light of the aforegoing, it may not be unreasonable to anticipate that T-
Systems would be aggrieved by the notification that the Consultant intends to
abide the decision of National Treasury, as a consequence of which it may no
longer proceed to give effect to the letter of intention furnished to it. This may
result in litigation being instituted by T-Systems in an effort to assert whatever
right it may claim has been infringed by the Consultant's compliance with the

remedial action recommended by Treasury.

It is our considered view that the anticipated litigation might have the effect of
extending T-System’s existing contract by default, as it may seek to obtain a
preservation order, pending the final determination of an application to review

the remedial action by Treasury and the concomitant award of the contract to

Gijima.

We hope that this clarifies the questions raised in the instructions received

subsequent to the furnishing of the opinion.

We advise accordingly.

02 AUGUST 2017
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INTRODUCTION

1.

The Consultant is Transnet SOC Ltd.

On 01 August 2017, we prepared and submitted an opinion regarding the

issues that were raised with us as described fully in the body of the opinion.
We concluded the opinion by advising, inter alia, that:

3.1. the Consultant should comply with the remedial action set out in the
letter from the Chief Director: SCM Governance, Monitoring and
Compliance, dated 18 July 2017, in terms of which the Consultant was

directed “to award the contract’ to Gijima; and

3.2. the Consultant should send out a letter to T-Systems in terms of which it
gave notice of its intention to withdraw the letter of intent issued to it on
02 March 2017, through which it was informed that it had been identified
as a preferred bidder to enter into negotiations to provide the services
which form the subject matter of the bid, in compliance with the remedial
action set out in the letter from the National Treasury referred to in 3.1

above.

Following the delivery of the opinion and on 3 August 2017, we were requested
to advise further on the extent to which the Consultant wouid be at risk of any
claim for damages at the instance of T-Systems, in the event that it elected to

comply with the National Treasury’s instruction and the recommended remedial

action.
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in the light of the aforegoing the question to be answered in respect of the issue

raised in paragraph 4 above, essentially raises the following concerns, namely:

5.1.  whether a claim for damages can arise as a result of the Consultant's
election to abide the National Treasury instruction and the concomitant

withdrawal of the letter of intent issued by it in favour of T-Systems? And

5.2. the circumstances under which such claim, if at all, may arise?

Before addressing the issues referred to above, it is worth pointing out that the

ietter of intention dated 02 March 2017, expressly records the following:

“The purpose of this Letter Of infent [LOI] is to document the
intentions of the Parties in respect of the negotiation of the MSA
and these will remain in effect until the MSA is negotiated and
signed by both Parties, or untif No. 120...calendar days have
elapsed from the date of issue of the LOI, whichever event
should occur first. Should the parties fail to reach agreement or
conciude the MSA within 120...calendar days, then Transnet
reserves the right to extend the validity period of the LO! or to
approach the next ranked bidder.”

The paragraph of the 1Ol referred to above, properly construed, has the effect
that the LOI has lapsed by effluxion of time. The consequence thereof is that,
save for the award of the tender to T-Systems, there is presently no agreement
between the parties to proceed with the negotiations of the terms of the MSA

contemplated therein. This is more so given the fact that we have not been
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advised if the validity of the LOI has been extended beyond the lapse of the

120 calendar days from the date on which it was accepted.

8.  Inrespect of the interim arrangements contemplated in the LOI, the following is

recorded at paragraph 2 thereof:

‘2. INTERIM SERVICE REQUIREMENT

2.1 The Service Provider agrees to promptly commence with the
provision of the Services as detailed in the IT DATA Services RFP,
after this LOI's confirmation date, an incompliance with the
Transnet interim purchase/Mwork order(s), including adherence to
the additional conditions set out in this LOI until such time that
either, the MSA is formally concluded or the 120...calendar days
LOf validity period expires or is dully extended.

2.2 Should negotiations between the parties breakdown for any reason,
the Service Provider may immediately invoice Transnet for all
reasonable, acfual costs incurred prior to that date and such
amount shall become due and payable by Transnet.”

9. It is against the backdrop of the express provisions of the LOI set out above

that we address the questions raised.

WHETHER A CLAIM FOR DAMAGES CAN ARISE AS A RESULT OF THE
WITHDRAWAL OF THE AWARD OF THE TENDER TO T-SYSTEMS?

10. Itis trite law that a decision, by a public entity, resulting in the award or refusing

a tender constitutes administrative action,! owing to the fact that the decision is

1 See: Section 1 of PAJA which defines conduct which constitutes “administrative action”
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one taken by an organ of state, exercising public power or performing a public
function in terms of the Constitution or legislation, and the resultant decision
may materially and directly affect the legal interests or rights of tenderers

involved in the process which forms the subject matter of that decision.2

The procurement process ultimately results in the award of a tender to a
successful party and the concomitant conclusion of a contract contempléted in
such tender. It would foliow, axiomatically, that the party not successful, may,
for whatever reason, justifiably or otherwise feel aggrieved thereby, and wish to
assert such right it may have under the laws that regulate procurement by
public entities. The law, however, has developed to a point where the failure to
award a tender to the unsuccessful party/parties may not justifiably lead to a
claim for damages against the public entity involved in such procurement

process.

In Olitzki Property Holdings v State Tender Board and Another? the court
considered the issue of an unsuccessful tenderer who sought to claim loss of
profits from a state tender board. Cameron JA, in Olitzki, held that that the focal
point in determining whether a tender board may be liable to a tenderer in the
course of exercising its function is a question of the interpretation of the
empowering constitutional and statutory provisions. The court also considered

the question whether the breach of the procurement provisions in the [interim)

Greys Marine Houtbay (Pty) Ltd and Others v Minister of Public Works and Others [2005]
ZASCA 43; 2005 (6) SA 313 (SCA); Logbro Properties CC v Bedderson N.Q. and Others
2003 (2) SA 460 (SCA); Transnet Ltd v Goodman Brothers (Ply) Ltd [2000] ZASCA 151; 2001
(1) SA 853 (SCA)

[2001] ZASCA 51; 2001 {8) BCLR 779 (SCA); 2001 (3) SA 1247 (SCA)
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constitution give rise to a civil claim in damages for lost profit? This question

was answered in the negative, at paragraph 31:

“l agree with the observations of Davis J in Faircape Property
Developers (Ply) Ltd v Premier, Western Capet that in deciding
whether a statutory provision grounds a claim in damages the
determination of the legal convictions of the community must take
account of the spirit, purport and obfects of the Constitution, and
that the constitutional principle of justification embraces the
concept of accountability. 24 This in turn must of course weigh in
the balance when determining legal responsibility for the
consequences of public malfeasance. The proceedings in
Faircape, however, involved an ordinary statute, not a
constitutional provision creating legisliative duties, and the
damages at issue were for out-of-pocket expenses, not for lost
profit. The principle of public accountability is central to our new
constitutional culture, and there can be no doubt that the accord
of civil remedies securing its observance will often play a central
part in realising our constitutional vision of open, uncorrupt and
responsive government.EZ What precise remedy or remedies
within the range available, including interdict (mandatory or
prohibitory), review and the award of damages (whether for out-
of-pocket losses or mors), will be appropriate fo secure that
vision, depends however on the context of the statutory provision
in question; and in section 187 | can find no basis of
interpretation and no applicable principle of public policy entitling
the plaintiff to claim its lost bargain. It must follow that Claim A

was rightly set aside.”
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In Steenkamp NO v Provincial Tender Board, Eastern Cape,* the pivotal
question to be determined was whether a successful tenderer whose tender
award was subsequently withdrawn, may claim damages from the relevant
tender board for out-of-pocket expenses incurred in reliance on and

subsequent to the award.

The Supreme Court of Appeal held, after considering a number of
judgments, including the Oliizki Property Holdings v State Tender Board and
Another, that the empowering constitutional provisions, read with the
governing statute, do not contemplate affording a disappointed tenderer

the right to delictual damages.

The judgment of the Supreme Court of Appeal in the Steenkamp case referred
to above was confirmed by the Constitutional Court.® In addressing the issue
before it, the Constitutional Court set out the following dicta in relation to the

guestions raised in this regard.:

“f47] | must at the oulset say thal the submissions of the
applicants are attractive but not sustainable. The mainstay
of the applicant’s case is that the controlling legislation
does not expressly prohibit recourse by the successful
tenderer to action for damages. That may be so. But that

alone cannot be decisive. One must keep in mind that the

2006 (3) SA 151 (SCA)
Reported in 2007 (3) SA 121 (CC)
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statute does not grant a right of action for damages. |
agree with the Supreme Court of Appeal that the
empowering consltitutional provisions read with the
governing statute do not contemplate affording a
disappointed tenderer the right to delictual damages. As
we have seen earlier, the Conslitution envisages that
decisions on procurement should reside in a body the
operative statute creates. In tumn the statute confers on the
tender board the exclusive power to procure goods and
services for the provincial government and a wide
discretion in the exercise of its powers (o solicit, evaluate
and award tenders. The statute requires that the power
must be exercised within the framework of principles set
out in the guidelines. The guidelines are a set of principles
determined by national government within which the
procurement process should function. What is more, the
statute confers independence on the tender board and
immunises its decisions and operations from external
interference. Nothing in the overall constitutional and
legislative scheme explicitly or by the implication
contemplates that an improper but honest exercise of the
discretion of the tender board must altract a delictual right
of an action in favour of a disappointment tenderer. In the

words of Cameron JA, f{in] these circumstances fo infer a

PSV-1168
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remedy judicially would be venture far beyond the field of

statutory construction or constitutional interpretation’.

Second, in my view a prudent successful tenderer may, after
winning the tender and if required by the tender board to incur
expenses in relfance on the award, negofiate the right to
restitution of out-of-pocket expenses should the tender award
be set aside. Once the fender is awarded the State and the
tenderer are no more than equal contracting parties in an
imminent sale. In daily commerce purveyors of goods and
services strike bargains, which seek to mitigate their respective
risks and to regulate restifution should the bargain falter. A
negotiated or contractual remedy of this order is likely to be
effective because it would be tailored to the peculiar facts
connected to the actual delivery of supplies and services o the
State. This avenue is bound to be befter suited than a blunt
remedy of recognising a generic duty of care in refation fo out-

of-pocket expenses incurred on the back of a tender award.

The applicant made much of the distinction between the
position of an unsuccessful tenderer and of an initially
successful tenderer whose award is laler invalidated. He was
also at pains to distinguish his claim of out-of-pocket expenses
from one for lost profits as was considered and disalfowed in

Olitzki. It is clear that his claim is not for loss of profit and not for

PSV-1169
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out-of-pocket expenses in preparing the tender. in any event
the latter class of expenses is always irrecoverable whatever
the fate of the tender is. On any oulcome, expenses for

preparing a fender have fo be incurred.

It is unnecessary to traverse every ground canvassed by the

Supreme Court of Appeal in its judgment. | agree with several

significant findings and the conclusion of that Court on why a

duty of care is not owed to Balraz and in particular that:

(a) Compelling public considerations require that
adjudicators of dispuies, as of compeling tenders, are
immune from damages claim in respect of their incorrect
or negligent but honest decisions. However, if an
administrative or statutory decision is made in bad faith
or under corrupt circumstances of completely outside the
legitimate scope of the empowering provision, different
public policy considerations may well apply.

(b)  Legislation governing the tender board in this case is
primarily directed at ensuring a fair tendering process in
the public interest. Where legisiation has a manifest
purpose to extend protection fo individual members of
the public or groups, different considerations may very
well apply again whether or not delictual liability ought to
altach even in that case will be dependent on the factual

context and relevant policy considerations.

PSV-1170
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{c) Imposing delictual on the negligent performance of
functions of tender boards would open the prospect of
potential claims of tenderers who had won initially. This
will be to the detriment of the invaluable public role of
tender boards. A potential delictual claim by every
successful tenderer whose award is upset by a court
order would cast a long shadow over the decisions of
tender boards. Tender boards would have to face review
proceedings brought by aggrieved unsuccessful
tenderers. And should the tender be set aside it would
then have to contend with the prospect of another bout
of claims for damages by the initially successful
tenderer. In my view this spiral of litigation is likely to
delfay, if not to weaken, the effectiveness of or grind to a
stop of tender process. That would be fo the
considerable detriment of the public at large. The
resources of our State Treasury, seen against the
backdrop of vast public needs, are indeed meagre. The
fiscus will ill-afford to recompense by way of damages
disappointed or initially successful tenderers and stifl
remain with the need to procure the same goods or

service.”

16. On the strength of the authorities referred to above, it is our considered view

that no claim for damages, either for pure economic loss or out-of-pocket



PSV-1172

12

expenses may follow on account of the Consultant giving effect to the remedial

action of the National Treasury.

17. The view expressed above may, however, on the facts of the present case,
need-to be qualified with the proviso that T-Systems may be entitled to recover
such amounts as are contemplated in paragraph 2 of the LOI which provides
for the interim arrangements. Consequently, its claim, if any, would be limited to

recover for the services contemplated in the interim arrangements.

18. In view of the approach we have adopted above, it is not necessary to consider

the second leg of the legal question raised above.

CONCLUSION

19. We advise accordingiy.

8 AUGUST 2017
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JUDGMENT

KEIGHTLEY J,

{ntroduction

1. Between November 2015 and February 2017 Transnet Soc Ltd ("Transnet”) conducted a
tender process for the provision to it of IT data services (“the tender”). At the final stage
of the tender process only two bidders remained in contention. These were the first
respondent, T-Systems South Africa (Pty) Lid (“T-Systems”), and the second respondent,
Gijima Holdings (Pty) Ltd ("Gijima”). After some internal to-ing and fro-ing, on 22
February 2017, Transnet's Board decided to award the tender to T-Systems. A letter of
intent was duly dispatched to this effect to T-Systems on 2 March 2017, and shortly
thereafter a letter of regret was dispatched to Gifima. It is important to record at the
outset that the tender was awarded to T-Systems despite the fact that Gijima was the
highest-scoring bidder.

2. Gijima took issue with the award of the tender to T-Systemns, and initiated a complaint
with Transnet's Procurement Ombudsman. This resulted in the involvement of National
Treasury ("Treasury™). Treasury expressed the view that the award of the tender to T-
Systems was not in accordance with Transnet’s legal obligations under the Preferential
Procurement Policy Framework Act' ("the PPPFA"). This was because under that Act it
was obliged to award the tender to the highest-scoring bidder. Treasury's view was that
the deviation from this basic obligation was not justified on the grounds advanced by
Transnet.

' Act 5 of 2000
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3. Aithough Transnet initially took issue with Treasury's stance, it ultimately accepted that it
had acted incorrectly in awarding the tender to T-Systems. The Board took an “in-
principle” decision to rescind the award to T-Systems, subject to T-Systems being invited
to make representations as to why the in-principle decision should not be make final. T-
Systems delivered its representations to Transnet and they were considered by the
Board. On 27 September 2017 Transnet's Board decided that it would rescind its award
of the tender to T-Systems, and would award the fender to Gijima, subject to a
declaratory order being granted as o its entitlement to do so.

4. Consequent on this decision, Transnet instituted the present application. In its Notice of

Motion it sought an order in the following terms:

(a) Declaring its decision to award the tender to T-Systems to be invalid and
unlawful;

{b) AlMternatively, declaring that Transnet had a right to rescind its decision to award
the tender to T-Systems on the basis that that decision was Invalid and
unlawful;

{c) The review and setting aside of the tender to T-Systems;

(d) A direction that the tender be awarded to Gijima “in terms of the remedial action
recommended by (Treasury) as set out in paragraph 7 of its letter dated 18 July
2017"

5. All of the bidders who had successfully participated in the early rounds of the tender
process were joined in the application. Save for T-Systems and Gijima, they elected not
to participate in the proceedings. Treasury was also joined. It did not oppose the
application, but filed an explanatory affidavit for the assistance of the court. Initially T-

3
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Systems opposed the application, and instituted a counter-application regarding the
Board's later decision to award the tender to Gijima. Gijima, in turn, opposed the counter-
application and instituted one of its own. Despite the early deeply contested status of the
application, as things transpired, on 31 October 2018 T-Systems withdrew its opposition
and recorded that it would abide the decision of the court  Gijima subsequently took the
same route. Consequently, Transnet's application now stands unopposed.

6. There are two issues | wish to raise about the relief sought by Transnet in its notice of
motion. The first relates to its relief for a declarator to the effect that it had a right to
rescind fts initial decision to award the tender to T-Systems. The second relates to the
prayer that the court should direct Transnet to give eflect to the remedial action
recommended by Treasury in ordering that the tender be awarded to Gijima.

Can the court declare that Transnet has a right to rescind its award to T-Systems?

7. This is the question that arises from the first of the two issues { have identified, viz. the
deciarator that Transnet is entitled to rescind its original award. Part of its motivation for
seeking this relief rested on the contention made in the founding affidavit that it was not
functus officio when it made the decision to award the tender to T-Systems. When the
matter came before me for hearing, counsel for Transnet advised the court that it did not
pursue this relief, nor did it rely on its earlier contention that it was not functus officio.
Instead, it sought simply to review and set aside its own decision on the basis that it was
uniawful and invalid, and to seek an order confirming the award of the tender to Gijima.

8. Transnet acted properly in abandoning this as an alternative form of relief. The
Constitutional Court held, in MEC for Health, Eastern Cape v Kirland Investments {Pty)
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Ltd t/a Eye and Lazer institute* that an organ of state cannot withdraw its own decisions
even in circumstances where those decisions have no lawful basis. Once the decision is
made, the organ of state is functus officio. It is bound, in those circumstances, to
approach the court to exercise its powers of judicial review, and to set the impugned
decision aside. Until it has done so, the decision, even if unlawful, has legal effect. This
being the case, Transnet’s contention that it was not functus officio, and its assumption
that it could thus rescind its own decision was clearly incorrect. It would not have been
appropriate for this court to consider making an order recognizing Transnet's right to
rescind its order, as Transnet simply has no right to do so. The proper remedy is one of
review, and the order sought from the court shouid follow the remedies available on

review.
What is the nature and effect of Treasury's recommendation to Transnet?

9. This question arises from the second issue | identified earlier. Transnet wants this court
to direct that Transnet must give effect to the remedial action recommended by Treasury.
It says that Treasury advised it to award the tender to Gijima.

10. Transnet contends that the direction by Treasury constituted an instruction in terms of
section 76(4) of the Public Finance Management Act® (the PFMAY), and that in
accordance with National Treasury Instruction Note 3 of 2016/2017: Preventing and
Combating Abuse in the Supply Chain Management System (“Treasury Instruction Note
3"), Transnet is enjoined to abide by such instruction. In other words, Transnet says that
this instruction is peremptory, and thus, it follows as an “unassailable conclusion® that this
court must direct that the tender be awarded to Gijima.

22014 (3) SA 481 (CC) at paras [64], [88] & [89]
I Act 1 of 1999
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1. As | indicated earlier, Treasury became involved in the matter after Gijima had lodged a
complaint in terms of Transnet’s own internal Procurement Ombudsman process. On 3
April 2017 the Acting Transnet Procurement Ombudsman requested Treasury to
investigate the complaint. In doing so, Transnet was acting in accordance with its
obligations under paragraph 3.3 of Treasury Instruction Note 3.

12. In Treasury's first response to the referral of the complaint, it drew Transnet's attention to
Regulation 6(5) of the 2011 Regulations under the PFMA, which states that in the
procurement process the contract must be awarded to the tenderer who scored the
highest points. Regulation 7(1) of the Regulations permits an award to a tenderer who
did not score the highest points only where this is based on objective criteria, Treasury
advised Transnet that it had not stipulated what objective criteria would be used in the
tender documents. For this reason, Transnet had breached its obligation to award the
contract to the highest bidder.

13. Transnet responded, taking issue with Treasury’s interpretation of the relevant provisions,
and asserting that it had cormectly taken into account objective criteria based on a rigk
assessment carried out at the award stage of the tender process. Its view was that this
was in accordance with Regulation 7(1), that it had acted properly in making the award to
the second-highest bidder, and that it had not breached the procurement rules.

14. Treasury’s finai letter at this stage was dated 18 July 2017. In it, Treasury reiterated that
the Regulations and section 2(1)(f) of the PPPFA require that a tender must be awarded
to the tenderer that scores the highest points, unless objective criteria justify the award to
another tenderer. In Treasury’s view, risk assessments did not qualify as objective
criteria in terms of this section. Any risks identified at the award stage of the process
should have been factored into the contract offered to the highest scoring bidder by way
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of risk mitigating clauses. Only if the highest scoring bidder refused to accept those
ciauses could it be disregarded as the successful tenderer.

Treasury further advised that the accounting authority of a public entity like Transnet
would commit an act of financial mismanagement if it failed to comply with the PFMA by
permitting an irregular and wasteful expenditure. Treasury concluded that Transnet had
an obligation under section 2(1){f) of the PPFA, Section 51(1) of the PFMA, and Section
217(1) of the Constitution to award the contract to the highest scoring bidder.

it is this letter that Transnet characterises as the peremptory instruction to Transnet to
award the tender to Gijima.

| have fundamental issues with this characterisation by Transnet, and hence with
Transnet’s request that this court should make an order giving effect to what it regards as
being Transnet's binding instruction. My concern is not with the correctness of Treasury’s
advice to Transnet as contained in its 18 July 2017 letter. From what appears later in this
Judgment, | am in agreement with that advice. Instead, my concem flows, firstly, from the
fact that Treasury itself disavows Transnet's characterisation of the 18 July 2017 letter as
constituting binding remedial action in terms of Treasury Instruction Note 3. In the
affidavit filed by Treasury, it made the following important submissions:

(a) Treasury's mandate in terms of the procurement process of public entities is to

monitor and assess compliance.

(b) It does not usurp the power of public entities, like Transnet, to make tender

awards.
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{c) Its letter of 18 July 2017 did not constitute binding remedial action, nor did it
amount to an administrative decision (presumably within the meaning of
“administrative action” under PAJA).

(d) It's letter was solely aimed at informing Transnet of the outcome of its

investigation.

{e) Criticaily, Treasury's mandate was to investigate, and to provide its response to,
the conduct of the relevant accounting officer or accounting authority.

() Thus, Treasury did not purport to exercise any power in its letter of 18 July 2017
to take action having any direct effect on the rights of the tenderers concerned.

18. These submissions are consistent with the scheme of investigations set out in Treasury
Instruction Note 3. Under paragraph 3.3, where a complaint implicates an accounting
officer or authority, it must be reported to the relevant tfreasury. In this case, the refevant
treasury was the National Treasury. It was for this reason that Transnet's Acting
Ombudsman referred the complaint to Treasury: it involved the decision by the Board to
award the tender to T-Systems, and its delegation to the General Chief Executive Officer
to sign the letter of intent to give effect to this decision. In terms of paragraph 4.3 of
Treasury Instruction Note 3, Treasury had a duty to inform Transnet of the proposed
action flowing from its investigation. It did so in its letter of 18 July 2017.

19. Paragraph 5.1.4 of Treasury Instruction Note 3 refers to the duty of an accounting officer
to implement recommended remedial action. Significantly, it specifies that remedial
action is taken "against the supplier”. It may inciude rejection of a bid; cancelation of a
contract, restriction of a supplier from doing business with the state; or claiming damages
from a supplier.
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20. It Is quite clear that in this case there was no complaint against a supplier that warranted
remedial action under Treasury Instruction Note 3. It was a compilaint against a decision
to empower the accounting authority to enter into a contract with T-Systems through the
award of the tender. Accordingly, Treasury was correct in its submission that its 18 July
2017 did not constitute recommended remedial action aimed at affecting the rights of T-
Systems or any of the other tenderers. It was plainly aimed at the conduct of the
accounting authority. In effect, it advised Transnet's accounting authority that it would be
committing an act of financial misconduct if it proceeded with the decision to award the
tender to T-Systems in breach of its obligation to award the tender to the highest scoring
bidder. In other words, the accounting authority would be answerable to the executive,
and would face possible financial misconduct proceedings, if Transnet ignored Treasury’s
conclusion that the award to T-Systems was in breach of Transnet's obligations under the
PPPFA.

21. Seen in its proper context, Transnet is incorrect in characterising the 18 July 2107 letter
as placing it under a peremptory obligation to award the tender to Gijma. Of course, to
avoid committing an act of financial mismanagement, Transnet would have to act in
accordance with Treasury's recommendation. But this does not mean that it must follow,
8s a necessary consequence, that this court must order Transnet to award the tender to
Gijima. To proceed on that assumption is to blur the distinction between the purpose of
the relevant statutory instruments regulating Treasury's role in monitoring compliance by
public entities with their supply chain management obligations, and the scope and
purpose of judicial review by the courts of the exercise of public power.

22. [tis this blurring of the lines that gives rise to my second concern about Transnet's prayer
for this court to order the award of the tender to Gijima “in terms of the remedial action
recommended” by Treasury. If this court is to make an order directing that Gijima shouid

4
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be awarded the tender, this will be because it is an appropriate order for the court to
make in the exercise of its powers of review. It will not be because Transnet is bound by
a directive to this effect from Treasury.

23. If that were the case, it would imply that that this court is similarly bound to give effect to
Treasury's recommendation. This would be constitutionally untenable. Public powers
must be exercised in accordance with the Constitution and with the refevant statutory
framework regulating those powers, Section 217 (1) of the Constitution obliges organs of
state to follow fair, equitable, tfransparent, competitive and cost-effective procurement
processes. In terms of section 172(1){a) of the Constitution, it is the courts that are
ultimately obliged to declare conduct inconsistent with the Constitution to be invalid. In
the context of the review of the exercise of public powers, the courts carry out this duty
either under the umbrella of the Promotion of Administrative Justice Act,* ("PAJA"), or
directly under the Constitution itself, depending on the particular circumstances at hand.

24. My point here is simply that in exercising its powers of review, this court cannot be bound
by Treasury’s recommendation. Furthermore, Treasury's recommendation is not itself
subject to review in the proceedings before me. Accordingly, this court cannot, through
its review powers, uphold and give effect to that recommendation. This court is faced
solely with the question of whether Transnet's decision to award the tender to T-Systems
was invalid and, if so, what appropriate relief might be granted. Whether or not an order
should be made directing that Gijima be recognised as the successful tenderer will
depend on whether this court considers such relief to be just and equitable. ) wili revert to
this issue later when | consider the question of relief.

The legal basis for review in this case

* Act 3 of 2000
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25. Transnet's founding affidavit does not make it clear whether it relies on PAJA as the basis
for its review, or directly on the Constitution by way of legality or rationality review. In
fact, there is very little said in its founding affidavit about the review at all. At most, the
deponent submits that contrary to Transnet's earlier view, Treasury was correct in finding
that the risk assessment did not constitute a lawful basis to depart from the fundamental
obligation to award the fender to the highest scoring bidder. On this basis, the further
submission is made that the decision to award the tender to T-Stystems is invalid and
unlawful and falls to be reviewed and set aside.

26. There appears to be an assumption in the founding papers that PAJA applies to the
review. This can be gleaned from Transnet's application for an extension of the time-limit
prescribed in section 7(1) of PAJA for the institution of review proceedings. There is no
other reference to PAJA in the founding affidavit or the notice of motion, and no specific
sections of PAJA are referred to as providing specific bases for review. In short, the
founding papers are not very helpful in this regard.

27. Be that as it may, recent developments in our law have clarified what the proper basis is
for a review in circumstances where an organ of state seeks to set aside its own decision
on the grounds that it was unlawful. The Constitutional Court confirmed, in State
Information Technology Agency SOC Ltd v Giima Holdings (Pty) Lid,® that in these
circumstances, the legal basis for review is not PAJA. An organ of state in this position
must apply to set aside its own decision on the basis of the founding principle of the rule
of law prescribed in section 2 of the Constitution. The court held as follows in this regard:

“The conclusion that PAJA does not apply does not mean that an organ of state
cannot apply for the review of its own decision; it simply means that it cannot do so

¥ [2017) ZACC 40, hereafter “SITA™
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under PAJA. In Fedsure this Court said that “{ijt seems central to the conception of
our constitutional order that the Legislature and Executive in every sphere are
constrained by the principle that they may exercise no power and perform no function
beyond that conferred upon them by law”. .... Pharmaceutical Manufacturers tells us
that the principle of legality is “an incident of the rule of law”, a founding value of our
Constitution. In Affordable Medicines Trust the principle of legality was referred to as
a constitutional control of the exercise of public power. ... What we glean from this is
that the exercise of public power which is at variance with the principle of legality is
inconsistent with the Constitution itself. In short, it is invalid. That is a consequence of
what section 2 of the Constitution stipulates. Relating all this to the matter before us,
the award of the DoD agreement was an exercise of public power. The principie of
legality may thus be a vehicle for its review. The question is: did the award conform
to legal prescripts? If it did, that is the end of the matter. If it did not, it may be
reviewed and possibly set aside under legality review."

28. it is on this basis that Transnet's application to set aside its decision to award the tender
to T-Systems must be determined.

Was the award of the tender to T-Systems within legal prescripts or does it fall to be set aside
under legality review?

29. Transnet submits that it acted unlawfully in deciding to award the tender to T-Systems,
which was not the highest scoring bidder. Although this contention is no longer opposed
by T-Systems, in exercising my power of review | must apply my own mind to, and make
a proper determination on, this issue.

€ SITA, at paras [38] - [40)
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30. The crux of the review is that T-Systems was not the highest scoring bidder. Transnet

31.

acted on its own understanding of its authority to act in terms of the proviso to section
2(1)(f), which permits a deviation from the basic principle that the award must be made to
the highest scoring bidder. That section provides that once the bids have been scored (at
the award stage of the process), the contract

‘must be awarded to the bidder who scored the highest points, uniess objective
criteria in addition to those contemplated in paragraphs (d) and (e) justify the award
to another bidder.” (my emphasis)

Itis not disputed that Gijima was the highest scoring bidder on price and preference, with
the remaining bidder, T-Systems, falling below it. This scoring was based on the best
and final offers ("BAFO") submitted by both bidders. In terms of the basic principle
contained in section 2(1)(f), this ought to have secured the award for Gijima. However,
what Transnet proceeded to do was to undertake a further process of risk assessment in
respect of both bidders. It commissioned Gartner Consultants ("Gartner”) to conduct the
assessment. Gariner was tasked with assessing and reporting on the ability of both

bidders to render the services contemplated in the tender.

- In its report, it identified and rated what it considered to be risks associated with each

bidder. It found that there were more risks associated with Gijima (it identified 5 risks).
Two of these risks were ranked as being “likely” or "almost certain® to materialise. On the
other hand, it identified far fewer risks as regards T-Systems, with those not being likely
to materialise. Gartner concluded that these identified risks posed material operational
and financial risks to Transnet. What then followed was a sequence of memoranda
between various internal departments in Transnet, with no clear path forward on whether
Gijima or T-Systems should be awarded the tender. In view of the unopposed nature of

the application, it is not necessary to set out the details of what transpired. In summary,
13
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Gijima was provided with at least two opportunities to address Transnet on how it
proposed to address or mitigate the risks identified by Gartner. it responded, in detail to
these invitations, both in writing and in a subsequent meeting between Transnet and
Gijima.

33. Following this process, in February 2017, various departments in Transnet, including
Group Risk and Compliance, and the Group Chief Information Officer, indicated that they
were satisfied that Gijima had adequately addressed the risks identified. In a
memorandum of 7 February 2017, Transnet management recommended that Gijima be
awarded the tender. Significantly, the memorandum noted (with attendant detail) that
Gijima had provided the required clarity requested of it. It further noted that: “any residual
fisks that are remaining should be mitigated through robust contract management and
stringent Service Level Agreements to be negotiated and signed with Giima. The
residual risks and their proposed mitigation's are set out ... below. ... the Group Chief
Information Officer ... indicated that she is safisfied that all the previously identified risks
have been adequately mitigated and that the recommendation for award should be made
fo the first ranked bidder (Gjima) in line with the 90/10 principle.”

34. The recommendations were rejected by Transnets Acquisitions and Disposals
Committee ("ADC"). In a memorandum dated 14 February 2017, the ADC indicated that
it did not support the recommendation based on a number of concems. It is not
necessary to list these concemns. Suffice to say that many of them appear not to have
been identified in the Gartner report. in addition, the ADC gave as a concem Transnet's
ICT department’s own inability to manage the envisaged enhanced risks. The ADC
recommended that the contract be awarded to T-Systems, as it had a lower risk profile.
The ADC was of the view that these concerns amounted to objective criteria warranting
an award to the less risky, but lower-scoring bidder.

14
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35. Transnet now contends that it acted unlawfully in using the risk assessment undertaken

at the award stage of the procurement process to justify a deviation from the basic
requirement that tenders be awarded to the highest scoring bidder. There is merit in
Transnet's contentions. In the first place, the procurement process is divided into two
main phases, viz. the functionality assessment phase,” and the award phase. The
functionality assessment phase occurs first. Only those bidders who are assessed as
being able effectively to perform under the envisaged contract qualify to proceed to the
next phase.® Thus, risk factors associated with the ability to perform under the envisaged
contract ought properly to form part of the functionality phase of the assessment
Transnet says that the risk factors subsequently identified by Gartner were already under
consideration in the functionality phase. At the second phase of the process, viz. the
award phase, only price and preference points are taken into account. It is at thie stage
that Transnet is ordinarily required to award the contract to the highest scoring bidder on
price and preference. It was on the basis of price and preference that Gijima was the

highest scoring bidder.

36. Transnet acted outside of this prescribed procurement framework by using functionaiity

phase risk assessment factors to deviate from the required price and preference
assessment at the award phase. This being the case, the risk assessment factors it
relied on could never properly be regarded as being “objective criteria” within the meaning
of section 2(1)(f) of the PPPFA. Consequently, its award to T-Systems was not lawfully
justifiable under that section.

" The 2011 Preferential Procurement Regulations defund “functionality” as: “the measurement according to

predetermined norms, as set out in the tender documeur.s, of a service or cowmmdio» rhar is dasigned 20 be

pracdm!andwqﬁd working or operating, taking ;
viab and durability of a service gnd the techmical capa arnd ab “ of the te erer.”(my emp]ms]s)
¥ Regulation 4 of the 2011 Preferential Procurement Regulations.
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37.1%t is also quite clear from a consideration of the concerns listed by the ADC in
recommending the award to T-Systems rather than Gijima that many of them appear to
have been based on the ADC’'s own subjective considerations of risk. The ADC also
appears to have completely ignored the fact that the line-managers, who had interacted
with Gijima on the actual risks identified by Gartner, were satisfied that they had been
addressed, or that they could be mitigated by way of relevant contract provisions.

38.0ne is left wondering whether the ADC was not being driven by extraneous
considerations in its insistence, despite management's satisfaction with Gijima’s
responses, that the tender should be awarded to the lower-scoring bidder. This is not
merely a fieeting fancy. Transnet annexed to its papers a transcript of the meeting of the
ADC held in February 2017 shortly before the decision to recommend the award of tender
to T-Systems. The transcript reflects the chair of the committes, Mr Shane, making the

following comments, among others:

“To go and source to Gijima or anybody else in my opinion, would be tantamount to
suicide. That is my perspective on it. That is the newspaper article that | will rather
have, with no disrespect to Gijima who are not aiien to suing their customers. | will
say that again slowly, they are not alien to suing their customers. okay. | am happier
with the risk of getting sued by Gijima who did not get the contract than us getting rid

f the | ot we helped .

And:

“The last thing | want to do guys, with due respect, is change my mainframe supplier
and my data supplier and my IT supplier, the last thing § want to do. | will tell you

what my understandi ing this thi ut to tender was that we
wanted to keep T-System. honest. That was the actual motivation.” (my emphasis)

16
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39. Inlight of these remarks, the recommendation by the ADC, which was ultimately adopted
by the Board and impiemented, was not only clearly irrational, but also tainted by bias in
favour of the incumbent supplier of IT services, T-Systems. To permit such a tainted
decision to stand would be inimical to the constitutional requirement that tender
processes should be fair, equitable, transparent, competitive and cost-effective. For this
reason too, | am satisfied that Transnet acted unlawhully in deciding to award the tender
to T-System.

40. it folows, in my view, that the award must be reviewed and set aside. The question that
remains is whether | should go further and direct that the tender should be awarded to
Gijima as the highest scoring bidder.

Should Transnet be ordered lo award the tender to Gifima?

41. Under the common law, and under PAJA, the prudent and proper course® on review is to
remit the matter back to the decision maker for reconsideration. Substitution of the
court's decision for that of the decision maker is the exception rather than the rule.'
However, where, as in this case, the court is concemed with legality review under section
2 of the Constitution, the remedial powers of the court derive directly from the Constitution
itself. Section 172(1)(b) provides that when deciding a constitutional matter a court may
make any order that is just and equitable. In Economic Freedom Fighters v Speaker of
the National Assembly'* the Constitutional Court made the point that:

“... this Court's remedial power is not limited to declarations of invalidity. It is much
wider. Without any restrictions or conditions, section 172(1)(b) empowers courts to

make any order that is just and equitable. ... The power to grant a just and equitable

® Gauteng Gambling Board v Silversiar Development Led 2005 (4) SA 67 (SCA) at para [29]
1% Cora Hoexter Administrative Law in South Afiica (2nd edition) ut p552 and the cases cited in n271.
12018 (2) SA 571 (CC) at paras [210] & [211]
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order is so wide and flexible that it allows courts to formulate an order that does not
follow prayers in the notice of motion or some other pleading. This power enables
courts to address the real dispute between the parties by requiring them to take
steps aimed at making their conduct to be consistent with the Constitution.”

42. The question for me to consider is whether it would be just and equitable to direct that the
tender should be awarded to Gijima, or whether it would be just and equitable to remit the
matter back to Transnet for a new decision? In my view, it is the former, rather than the
latter remedy that accords most properly with justice and equity.

43. As an organ of state, Transnet's operations involve the use of public resources. The
present tender process was of iong duration. It commenced in November 2015 and was
subject to various extensions along the way. Transnet’s failure to act lawfully in awarding
the tender to T-Systems caused a further delay in its finalisation. Three years down the
line the tender process is not yet complete. In the interim, Treasury has, reluctantly it
appears, approved the extension of the pre-existing contract with T-Systems on a month-
to-month basis. It has advised Transnet that as from 1 June 2018, any expenditure
flowing from this extension will be regarded as irregular. Accordingly, from a public
resources point of view, it seems to me to be imperative that finality is achieved on the
matter as soon as possible. To refer the matter back to Transnet for a new decision
undoubtedly would entail further imegular use of public resources and for this reason
would be untenable.

44. 1t is also relevant that T-Systems has elected not to proceed with its opposition to the
application. In effect, it has abandoned the submissions it made that Gijima did not
properly qualify to be considered in the final phase of the tender process. All the other
bidders who were eliminated in the earlier rounds wers cited in these proceedings. if they

wished to object to Transnet’s stated intention to ask this court to direct that the tender be
18
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awarded to Gijima, they had ample opportunity to do 0. None of them elected to
participate in the proceedings. | must conclude that they have no further interest in the
matter. There is thus no reason for this court to query the tender process any further. |
must proceed on the basis that Gijima was properly scored as the highest bidder on price
and preference. The only obstacie to it being awarded the tender was Transnets
unlawful reliance on the risk factors. As those having fallen away, there would seem fo
me to be no justifiable reason for this court not to give effect to the outcome of the tender

process.

45, For these reasons, | conclude that it is just and equitable to direct that Transnet award the
tender to Gijima.

Delay and condonation?

46. In its notice of motion Transnet sought an order that, insofar as it may be necessary, the
court should grant an extension of time for the filing of the application under section 9 of
PAJA. PAJA specifies a period of 180 days for the filing of an application for review. Of
course, we are not dealing here with a PAJA review, and the 180 period does not apply.
It is the common law that applies.” Under the common law, an application for review

must be instituted within a reasonable time, or without unreasonable delay.

47. The impugned decision was made on 22 February 2017, and Transnet instituted the
application for review on 23 October 2017. Clearly, this was not a case where Transnet
failed to act with reasonable speed to correct its unlawful decision. In the circumstances,
there is no need to consider the question of condonation under either PAJA or the

common law.

R Sifivambo Rail Leasing v PRASA (1030/2017) [2018] ZASCA 167 (30 November 2018)
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Conclusion and Order

48. For the above reasons, | am satisfied that Transnet's application to review and set aside

its decision to award the tender to T-Systems must succeed.
49. | make the following order:

1. The decision by the applicant's board of directors taken on or about 22 February
2017, to award the IT DATA SERVICES TENDER (GSM/15/08/131 0) for the provision
of DATA SERVICES to the applicant (hereinafter referred to as “the tender”), to the
First Respondent, as confirmed in a lefter dated 2 March 2017 (‘the decision”), is
invalid and unlawful.

2. The decision taken by the applicant's board of directors on or about 22 February
2017, to award the tender to the first respondent is reviewed and set aside.

3. The Applicant is directed to award the tender to the second Respondent.

4, There is no order as to costs.

R M, KEIGHTLEY
JUDGE OF THE HIGH COURT OF SOUTH
AFRICA, GAUTENG LOCAL DIVISION, JOHANNESBURG
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MEMORANDUM
wiwvwtransncet.ne
TO: Transnet Beard Acquisitions and Disposals Committee (BADC) p l/ ? %

FROM: Mr Brian Malefe, Group Chief Executive, Transnet S0C

DATE: 15 October 2013

SUBJECT: MITIGATION OF MDS VOLUMES AT RISK THROUGH THE INVESTMENT IN AND
PROCUREMENT OF 100 CLASS 19F EQUIVALENT DUAL VOLTAGE ELECTRIC
LOCOMOTIVES AND 60 CLASS 43 DIESEL LOCOMOTIVES.

PURPOSE
1. The purpose of this subtnission is to request the Transnet Board Acquisitions and Disposals
Committee to recommend to the Transnet Board of Directors the following:

a) Note the risk to TFR MDS volumes through insufficient traction power resulting from the
delay in the procurement of the 1064 locomotives:

b) To approve the investment in and procurement of 100 Class 19€ equivalent efectric
locomotives required for the Coal Export Line in the amount of R3 871 m (excdluding
borrowing costs);

c) To approve the confinement and award of the procurement for the 100 Class 19
equivalent electric locomotives.

d) To approve the investment and change in the fleet plan to procure of 60 Class 43 diesel
locomotives for General Freight in the amount of R1 826 m (excluding borrawing costs):

€) To approve an extension of the current Class 43 diesel locomotives contract for 60
additional locomotives:

f} The GCE be delegated the power to sign and conclude all relevant documents to give
effect to the above resolutions.

EXECUTIVE SUMMARY
2. The TFR locomotive fleet plan was first approved by the Transnet Board in Aprit 2011 and
updated with the 1064 GFB locomotive submission. The proposed locomotive acquisitions are
in line with the fleet plan and have been budgeted for in the 7 Year Market Demand Strategy
(MDS) 2013/14 - 20159/20. The delay in the 1064 fieet acquisition has put General Freight
Business (GFB} MDS volumes at risk.
3. This risk will be mitigated by the urgent acquisition of these locomotives.
a) The heavy haul 100 Class 19E locomotives will be deployed in the Coal Export Line and
will release 125 locomotives that will be used on GFB pending defivery from the 1064
program. The 100 locomotives form part of the already approved Fleet Piar
b) The 60 Class 43 diesel locomotives also fill the gap pending delivery from the 1064
program. These 60 locomotives do not form part of the approved Fleet Plan and this
submission requests an amendment to the Fleet Plan to include these 60 locomotives

- N
7
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4. The Class 19E dual voltage electric and Class 43 diesel locomotives recently delivered are
modern capable locomotives. They have proven themselves in service and will improve service
quality through improved reliability and reduced maintenance costs,

5. This submission proposes an accelerated procurement to mitigate General Freight MDS
volumes at risk by confining 100 Class 19E electric locomotives to MARS and extending the
current Class 43 Contract with GESAT by 60 locomotives, The accelerated acquisition will
mitigate the MDS shortfall by at least a year with its full effect realised commencing 2014/15.
The volumes mitigated increase from 6.2 mt (14/15) to 15,1 mt (16/17) and the cumulative
income protected is R9 197 m (13/14 - 16/17).

6. The confinement to MARS and extension of the GE contract is motivated on the basis of
urgency.

7. This accelerated acquisition does not put the MDS cash flow at risk and the 1064 acquisition
remains unaffected. The acquisitions are funded from the current MDS. The delay in the 1064
will extend its funding to heyond the 7 year period.

8. The &0 Class 43 locomatives are in addition to the approved Locometive Fleet Plan but accord
with the fleet strategy. With the year delay in the 1064 procurement, the 60 locomotives Ffill
the gap of the first year. Post the 1064 procurement, the sustaining fleet requirements based
on a 30 year iife are approximately 80 locomotives per annum and the last year of the 1064
procurement moves into the sustaining phase.

9. The programmatic element of the 1064 procurement enables locomotive quantities per annum
to be adjusted to circumstances,

10, The proposed transactions do not increase the risk related to the 1064 tender process.

11. Socle-economic benefits will be realised in line with existing commitments and expectations,

12. The context and arguments are presented as follows:

a} History and Status of the TFR Fleet Plan
b} Status of the 1064 Procurement

¢} Impact of the 1064 delay

d} MDS Risk Mitigation

e) Project Benefits

f) Procurerment Strategy

g) Financial and budget Implications

BACKGROUND
13, The history and status of the TFR Fleet Plan and 1064 Procurement are presented to show that
a genuine unforeseeable urgency has arisen and that the urgency is not attributable to a lack
of proper planning. (Item 67 "BExtract from Procurement Procedures Manual” refers)

Histery and Status of the TFR Fleet Plan

14. The TFR Locomotive Fleet and Modemisation Plan was presented to the new Board in April
2011 and predicated 776 GF locomotives by 2015/16 for GF volumes of 155.8 mt. The plan
was modified in August 2011 when a further 426 locomotives were requested as the volumes
increased to 176 mt by 2018/12, To mitigate the immediate shortage and facilitate the volume
ramp up, 138 locomotives (95 electrics and 43 diesels) were approved by the Board in August
2011, Minor adjustments were made o the locomotive fleet plan for GFB with thtj)gntat?

of the business case of the 1064 locomotives in April 2013. % .
- \\
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15. The history and status of the TFR Fleet Plan is summarised in the table below:
Loco Fleet
History Tons Comment and Update
and Plan i
Lozl Fleet {26 ton axie}
112 | 975 |« Probable downward volume revision. Contracts currently being signed for 10 years
| | for 80 mi as coal reserves, sources and Eskom demand are evaluated.
| | ¢ 112 targeted for expansion tc 97.5 mt
|  Current fleat of 10, 7€ and 1LE require near term repiacement.
{200 £9E} * 103 (off tha 112} switched to fleet replacement pending finality of and temmizrrent
to long term coal export expansion and requested per this submission
» Feasibility studies investigating expansion of Coal Line to Waterberg as 26ton per
b axie heavy haul line. This is not currently included in the Locomotive Fleet plan.
‘ GFB {22 ton axie]
S50 EMD s 50 "ilke new” EMD dicsefs were deliverad between December 2009 and March 2010
S o open tender. o
100 GE « In 2008 these locomatives were identified as a "quick fix® with 81 to sustain the
{Class 43) aging fleet and 19 for volume expansion,
* GE won the tender, which was confined to three companies, and the lacomotives
were dehivered between May 2011 and January 2013, .
776 155mt | = In April 2011 the Fleet Plan was presented to the “new” Transnet Board for 776 GFB&
| locomotives for 155.8 mt.
9% (SR ® I June 2011 the Board approved 138 locomotives (95 electric and 43 diesels). The
and electrics were for open tender, A new confined contract was entered into with GE
43 GE for the 43 diesels.
= The 95 and 43 locomotives were detarmined and Hmited by the uncommiteed funds
tn the then Five year Capital program
* The diesels were delivered between January 2013 and June 2013.
N |+ Fhe 95 CSR are planned for detivery March 2014 to March 2015, )
1064 170mt | = August 2011 the lacomotive requirements for 176 mt were presented being 1202
locamotives (776+446).
* With the 138 slready approved the balance of the GFB fleet plan was 1064
‘ Iocomotives. {1202 -138}
» InMarch 2012 the 1064 approval process commenced in tabling the business case at
Transnet Freight Rzil tnvestment Committee,
| ® The 1064 procurement is expanded in the body of the document beiow.
60 |« 60 Class 43 requested to fill the gap in the first year of the 1064 resulting from the
. | delay in procurement, . ]
(
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[ Loco Fleet S o
History Tons Comment and Update
and Plan
'l Ora Export Line (30 ton axle)

44 44 mt * 44 15€ bought open tender (Toshiba / Mitsul) to replace / supplement existing SE—
locomotives and Class 34 GE Diesels with an aption for a further 18 locomotives.

32 ¢ The aption to extend by 18 locomotives was not exercised,

76 60mt |+ A new confined contract was entered into with Mitsui for a total of 32 locomotives
to take the Ore Export Ling to 60 mt. This confinement was motivated on
standardisation of the fleet,

* ~ 110 Class 34 GE diesels returped to General Freight and replaced with 30 Class 43
GE.
s Potential General Freight traffic may matesialise from 2013734 on the Ore Expart
il it ling and 4 9E locomotives may be retained for this traffic. |
23 15¢ 80mt |+ The volumes are not likely to materialise in the 7 year MDS program, The FEL
and feasibility study is on hold and there is currently na commitment to the increased
3 Diesals vOILmes.
* The locomotives are also put on hold.
s The 15E production line has shut dawn. As and when required, the procurement
options wilt be evaluated against standardisation, cost and interoperability,
= Biesels, if required, will be provided from the GFB fieet

16. The essential points relating to this proposal are:

a) The 100 Class 19E locomotives are for the coal line and were always part of the TFR
locomotive fieet plan. See Para 35 and following, They release locomotives that can be
used on GFB for the year that the 1064 program is delayed.

b) The 60 Class 43 diesel locomotives are not part of the 1064 locomotive program.

I. They are in addition to the approved Locomotive Fleet Plan but accord with the
fieet strategy. With the year delay in the 1064 procurement, the 60
locomotives fili the gap of the first year. Post the 1064 procurement, the
sustaining fleet requirements based on a 30 year life are approximately 80
locomotives per annum and the last year of the 1064 procurement moves into
the sustaining phase.

17. The programmatic element of the 1064 procurement enables locomotive quantities per annum
to be adjusted to circumstances and this flexibility has been built into the tender and will be
carried forward in the uitimate contracts.

18, The rationale for the 100 Class 19E and 60 Class 43 Diesel not being part of the 1064
locomoative process are covered under the Procurement Strategy Para 58.a) and following.,

19, The future acquisitions for the expansion of the Coal Export line to 97.5 mt and the Ore Export
line to 80 mt will depend on market conditions and development of the full supply chain across
all stakeholders.

History and Status of the 1064 Procurement

20. TFR's Corporate Plan sets out the 7 Year Market Demand Strategy (MDS) 2013/19- 2015/20 to
virtually double General Frelght volumes to 170 mt by 2019/20, This requires an integrated
and synchronised approach across locomotives, wagons, infrastructure and personnel and

these aspects were covered in the 1064 business case subtission, _
4
2 # b \{ g

P~ X

| \
BADC 100 60 Revised V11a 0916.docx Page 4 21107201
160 New 19E Equivalent Coal Line Locomotives ang 60 Class 34 Diesels
Transnet BADC recommendation to BOARD



PSV-1201

PV-053

21. The history of the 1064 procurement is depicted in the exhibit below.
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22. The approval process of the 1064 locomotives started in March 2011 when the business case
was tabled at the Transnet Fright Rail Investment Forum,
23. Two approaches were used to shorten delivery times of the new locomotives as far as
possible:
a) An aggressive approach was taken with the maximum focomotives delivered per month
cognisant of tocal conditions and
b) Approval wes obtained in July 2012 %o 2o out on an RFP before the acquisition was finally
approved or PFMA approval obtained,
24. Transnet adopted a cautious approach because of the value of the acquisition and appointed
external consultants to evaluate the business case,
25. Board approval was obtalned in Aptil 2013 and PFMA approval In August 2013,
26. The tenders closed in Aprit 2013 but negotiations with tenderers could not commence tit PEMA
approval had been obtained.
27. Tt is expected that adjudication wilt be finalised by February 2014 and contracts awarded by
May 2014,
28. At the time of the tabling the 1064 business case, the 465 diesel and 599 electric delivery
timelines were based on the RFP then in the market. The exhibit below details the locomotive
delivery timelines that were modelled as per the RFPs and used as the base case assumption,

Anasal lstomotives to be delivered accovding to the [,
Diavel and Electric RFPs [ P
Tainl = 1964 lcorrtives procured

‘ 114 115 156 16T 1IhE 16 & D

BADC 100 60 Revised ¥11a 0910.docx Page 5 21197201
100 New 19€ Equivalent Coal Line Locomotives and 60 Class 34 neseis \
Transnet BADC recommendation 1o BOARD !



PSV-1202

PV-054
29. The 1064 program has slipped by at least a year against original expectations. The current RFP
timelines are being reviewed by the Locomotive Steering Committee to ensure a compressed
timetable to further mitigate volisme risks to the MDC.
Impact of the 1064 Delay
30. Even with the 1064 business case being approved, there is a revenue shortfall which is
exacerbated by the delay in locomotive delivery. This is depicted in the graph below extracted
from the 1064 locomotive business case,
The 1084 locomotives are insbumvental in capturing MDS target
revenues, but a revenue shortfall will pessist dus to precursment
| timelines lagging target demand
Reverue B Reverne ot b cue o doo0 shovtlali
' B 1054 Inaumentl revane
B Eutng Neet savarue
]
XEF14 1445 1573 s 1718 18119
31. The MDS shortfalls are tabled below for a one and two year delay.
a} One Year Delay:
' Shortfall MDS Shortfall Scenarfo - One Year Delay o
tocomotives 2013/14 I 201415 J 2015/16 ] 2016/17 [ 2017418 l 2018729 ] 2019720
No Delay 33 138 314 533 763 946 1040
Year Delay 2 57 202 405 638 828 972
impact
iocomotives # 33 81 112 129 125 118 68
Tons Mt 1.6 5.2 9.8 13.7 14,0 13.3 76
Revenue Rm 363 1286 2610 3639 4073 4188 2584
Capital Rm -1725 1248 -1641 276 381 20 5249
Mtce. Rm 36 91 132 158 162 150 96
b.lei and Elec. Rm 67 183 332 440 469 471 290
Shortfall Total 2013/14
One Year Delay - 16/37
Tons nAt 30
Revenue Rm ¥ 9l
Mtce, fm 417 P
Fuel and Elec. Rm | 12 2 4
f’"_‘l
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b) Two Year delay:

?hor:fall MDS Shartfall Scenario - Two Year Delay
Locomotives 201312 | 20105 | 2015716 [ 2016117 [ 2007118 | 2018119 | 20181120
No Delay 33 138 314 533 763 846 1040
Year Delay [+] 0 57 177 02 415 465
Impact ] 1 - ]
Locomatives  # I 138 257 331 358 309 212
Tons Mt 16 7.9 18.1 28.5 330 313 23.8
Revenue Rm 363 1955 94831 7593 9604 8399 8057

| Capitat Rm -2183 -3910 -4014 -1807 1292 2003 6480
Mtce. R 36 155 302 409 465 418 301
Fuel and Elec, Rm 67 302 678 1004 1194 1153 903 |
Shortfalt Totat 2013/14
Two Year Delay « 16f17
Tons Mt 56
Revenue Rm 14 743
Mice. Am ao1
Fuel and Elec, Rm | 2052

¢} Notes to tables;

i, The locomotives per year in the tables are mid-year numbers representing
productive capacity and are lower than the total "delivered” during the course
of the year.

i.  The shortfall is totalled to 2016/17 on the assumption that other mitigating
strategies wilf be put in place for the subsequent years.

MOTIVATION

MDS Risk Mitigation
32. The program and motivation below partially addresses the above MDS shortfall in the earty
years protecting tons and income per the table below.

Income Protected 2013/14 | 2004/15 | 2015/16 | 2016/27 | Smviative
Avg. Rand / Ton 2254 | 2447 255.4 254.0
| 100 19€ - Tons Protected 24 | 24 | 44 | 72 |16447ons
tncome Protected R R541 | RS87 | R1134 | R1S01 | R4163
| 60 Diesels Tons Protected 338 79 | 73 | 19.6Tons |
| income ProtectedRm | R930 | R2018 | R2086 |R5033 |
Total Tons 24 | 62 123 153 | 36.04 Tons
fncomeProtectedRm | RS41 | Ri517 | R3152 | R3987 | R9197

33. Note that this submission is not a full risk mitigation. Further the benefit in 2013/24 is from
Project Shongolole which are the new operating procedures introduced on the Coal Export
Line.

34. The prime motivators for this submission are to:
a) Protect General Freight volumes through delivering diese! and electric locomotives earlies

than is possible through the 1064 program, p— ‘ :
b) Ensure delivery earlier than the 1064 program by: s (
/ —~ |
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i, Confining the procurement of the electric locomotives
ii. Extending the current diesel locomotive contract,

MDS Shortfall — 100 Class 19E Dual Valtage Flactric tocemotives:

35. The 100 Class 19E jocomotives will be deployed on the Coal Export Line which will enable the
release of 125 locomotives to the General Freight network protecting approximately 16.4
million tons {cumulative 13/14-16/17) of General Freight in the 7 Year MDS valume targets and
thus allowing growth in the GFB market which would not have been possible because of the
1064 locomotive procurement delay,

36. The locomotive fleet plan presented to the Transnet Board in Aprii 2011 proposed 112 new
locomotives to meet an unconstrained coal export demand of 97 mt by 2015/16 with a
propased fieet of 308 electric locomotives. The “Capital investment for Export Coal 81 mt”
predicated replacing the aged fleet with Class 19€ equivalent locomotives. The updated
lccomotive fleet plan of April 2013 accompanying the 1064 General Freight locomotive
business case also predicated 112 new locomotives for the Coal Business.

37. Subseguent to the Fleet Plan, the aperational modef was revised to take full advantage of the
dual voltage capability of the Class 19E locomotive. The changeover to the new operational
model commenced in July 2013 and will build up as drivers are trained on Radio Distributed
Power operations on the current fleet and new the locomotives become available. This changes
the future mix of the Coal Fleet. The new operational model is bringing about greater
efficiencies and creating capacity.

38. The 112 locomotives were for expansion and replacement. Due to the volume shortfall in MDS
it was decided to accelerate the acquisition of 100 electrics to enable the cascade of 125
locomotives to GFE and mitigate the MDS volume risk.

39. Cascading locomotives to General Freight will assist in mitigating the delay currently
experienced in the 1064 program. In all cases the cascading will facilitate growth though to
2017/18 when the 1064 delivery begins to have significant impact. The class 7E and Class 10E
serles of the current coal Reet are facing imminent run outs, increasing maintenance costs and
decreasing reliability and the cascade to General Freight Is an interim measure.

40. The 100 Class 19E locomotives will sustain the Coal Line electric fleet for 81 million tons per
annum capacity and standardize the coal fleet on Class 19E type locomotives with significant
operational and cost advantages.

a) To achieve this operational efficiency requires 200 wagon trains to bypass Ermelo Yard
and couple parallef to the main line eliminating shunting and standing time in the yard.

41. The cumulative cascade program for the Class 10E and Class 7E locomotives depends on the
acquisition of the 100 Class 19E locomotives which we envisage can be cascaded to GFB, as an
interim measure, as follows;

a) 40 in 2013/14
b) 74 end 2015/16

¢} 120 end 2016/17
42. The first locomotives are cascaded in 2013/14. There are no or minimal cascades in 2014/15
as the locomotives are being delivered and commissioned. The effectiveness of the cascade, is

felt in 2015/16 and beyond,
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43. Using the ruie of thumb for General Freight that 100 locomatives generate approximately 6 mt
per annum, the 125 released locomotives will protect approximately 7.2 mt per annum of
general freight.

44. The exact allocation to the areas below will be determined at the time of cascading according
to operational priorities.

a) Manganese exports through Ngqura: Manganese exports from the Notrthern Cape
through Ngqura are expected to grow according to the 7 Year Business Plap to 12 mt
(and to 16 mt thereafter). The Class 7E series released from the Coal Line to General
Freight traffic will supplement this service tifl the full complement of class 20E
lacomotives have been delivered where after the Class 7E series will be retired,

b} Thabazimbi — Pyramid South: This is an AC electrified section served by Class 7E

serles locomotives and the predicted volume growth is:

I Year | 2013/14 | 2014/15 | 2015/16 “‘f’ 3 2";” 11 2018710 zo19;zo—l

[ M Tons 8.868 10,347 15.135 17.056 | 18446 | 22,897 22912

¢} Cascading the Class 7E Series will facilitate volume growth through to 2015/16 as well as
the potential life extending / technoiogy changing modification on the cascaded Class 10E
series,

d} Maputo Export: This is a DC electrified section suitable for Class 18E locomotives only.
The cascaded Class I0E will release Class 18E locomotives from other sections which will

be transferred into this section. The tonnage increase is:
Year | 2013/14 | 2014/35 | 2015/16 | 201617 | 2017/18 | 2018/1% | 2019/20
M Tons 6.421 8.353 12.468 13.499 16.446 21.168 21.598

€) General Freight on the Coal Line: This traffic uses DC traction or Diesel locomotives
to Ermelo and then AC electrification to Richards 8ay. Currently Class 7E3 locomotives
are designated for this traffic south of Ermelo. Releasing Class 11FE locomotives from the
export coal operation will enable the additional traffic and also substitute for the current
Class 7E3 which will be cascaded,.

‘ vesr | 2013724 | 2004/15 | 2015016 | 2006717 | 2017/18 | 2018719 | 2039720

’ M Tons 10.702 1190 13.404 15.036 15.733 16.032 16.47¢

45, The TFR Business Plan volume projections for the Coal Export Line are:

Actual | Actuat | Budget Pro]ections
2031712 | 2012/13 | 2013714 | 2014715 | 2015716 | 2016717 l 2047/18 | 2018718 | 2019/20
Export )
5 . 3 1 i . 95, . p
Coal Mt | 67.7 $9.21 77.00 81 OE __8_1 00 84 a0 J._ 00 97.50 97.50

46. The 100 Class 19E business case articulates the benefits of the earlier than previously planned

mt” was recommended by Transnet Board on 16 February 2011 and approved by the
Shareholder (Minister of Public Enterprises) on 20 June 2012, g;/
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48. Other aspects more fully covered in the 100 Class 19E Locomative submission are:
a) Reliability and Operational efficiency
b) Savings on operational expenditure and capitalised maintenance
C} Energy Savings
d} Locomotive Fieet Plan and Standardisation and its benefits which include:
i, The fleet is standardized with operational interoperability
i,  Standard maintenance practices are propagated
ili. Reduction in spares hoidings and special tools

MDS Shortfall — 60 Class 43 Diesel Locomotives

49. TFR is in the process of acquiring 143 class 43 Diesel Jocomotives from GESAT which have
been delivered over the past two years which are have proven to be a capable locomotive.
Given the MDS volume shorifall, it is proposed that 60 class 43 locomotives be acquired to
further mitigate the volume risk as those in the 1064 program are now likely to come on
stream in 2015.

50. The efficiency utilization of the focomotives will be comparable to that currently achieved on
the Phalaborwa — Richards Bay flow of 7 262 GTK per locomotive month. This flow powerec by
new dass 43 Diesels already exceeds the national fleet efficiency targeted for 2018/19. This
represents a 24% increase on the targeted 2013/14 efficiency.

51. The 60 locomotives have a potential mitigation of 3.8 ~ 7.9 mt at an average 8 149 GTi(s per
loco per month exceeding the current Phalaborwa — Richards Bay flow. The potential income
protection is R5 033 m (cumulative 2014/15 - 2015/16). The exact allocation of the 60
locomotives will be confirmed at the time of deployment over the following flows:

a) Botswana Coal to Bulk Connexion and Richards Bay.
i Potential 1.8mt — 3.8mt
ii.  Diesels required: 35 inclusive of technical allowance.
iii. Potential GTK's per loco per mornth: 5 957

b} Elitheni Coal from Sterkstraom to Fast London
i. Potential tmt to 2.5mt
ii.  Diesels required: 15 inclusive of technical allowance
iil.  Potential GTK's per loco per month: 12 784

¢) Manganese from Postmasburg to Bloemfontein / Bloemoon
i.  Potential 1 - 1.6mt mostly from new entrant miners.
it. Diesels required: 10 inclusive of technical allowance.
fi. Pctential GTK's per loco per month : 7 821

PROJECT BENEFITS
52. Protection of GFB MDS income and largets amounting to R4 163 m for the 100 Class 195 and
R5 033 m for the 60 Class 43 Diesels over the period 2013/14-2016/17 ,

53. Coal Export volumes and income are protected though improved reliability ,2[’ /
- 3 "I[ ]

A
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54, Sustainability objectives as per the Transnet Sustainability fremework are met threefold:

a) Sustainability from an economiic perspective is met by offering a long term cost
effective, low cost rail solution that addresses the needs of industry to remain globally
competitive and allows emerging miners to enter the coal export market,

b) Sustainability from a social perspective is met through the optimisation of
manufacturing facilities, job creation and proactive stakeholder engagement.

€) Sustainability from an environmental perspective in energy savings through (i} the
improved efficiency of the new locomotives and (i) the overall energy saving through the
regenerative capability of the locomotives.
55. The programme will support the shift from road to rail as the cascaded locomotives take up
the shorifall in the General Freight market.
56. Benefits specific to the 100 Class 19E include:
a) Energy savings will be achieved with an 18% improvement in KVA requirements over the
old technology (lass 7E and Class 10E locomotives,
b) The regenerative capability of the new locomotives introduces further energy savings of
between 22% arki 26%.
<) Quantifiable savings in maintenance of the new locomotives over the older serles.
d) Net quantified but direct and indirect savings with uninterrupted operations due to fewer
failures,
57. Benefits spedific to the 60 Class 34 Diesels include:
a) Fuels savings of 8% over the older diesel fleet.
b) Significantly reduced failures compared to the current diesel fleet improving availability
and reliability,
¢) Standardisation of maintenance regimes with current Class 43 fleet.
d} Virtua! elimination of significant damage to rail infrastructure (skid-marks) which are
prevented by the modern traction control system,

e) The characterlstics of the locomotive more closely match that of the electric fleet
enabfing optimum use of traction capability when worked in multiples with electric

locomotives using RDP.

PROCUREMENT STRATEGY
Rati r not being part of the 1064

58. The procurement process was carefully considered and was not taken into the 1064 locomotive
process, Aspects considered were:

a) Type: The 100 19E equivalents are 26 ton per axle locomotives for heavy haul use to be
deployed on the coal line, The 599 electric kecomotives in the 1064 tender are 22 ton per
axie locomotives for GFB use,

b} Delivery: The 60 diesels are equivalent 1o the 465 of the 1064 but the motivation below
for extension is one of urgency because of the overall delay In the 1064 program.
Including the diesels [n the 1064 does not address the delay or urgency.

e
Analysi icati of Procureme %

59, The following options were considered and reasoned:

2} Go out on tender %{’
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b) Do Nothing
¢) Confine / Extend Contract
d} Extend current 20E contract for 95 CSR Locomotives
e) Leasing
60. Go out on tender: With this option the locomotives become available beyond the 1064

timeframe and hence this is not a viable option as it does not address the urgency. It is
however the best option insofar as public perceptions, faimess and transparency are
considered,

61. Do Nothing: This option puts the MDS volumes at risk that this proposal wishes to mitigate,
The implications are:

Base case R'm Budget Projections
2013-14 Corporate Plan |  2013/14 201415 2015/16 2016117 2017/i8 2818119
Revenue 36 690 45382 53852 62 146 72541 | 81622
Operating Expenses 20616 22 640 25057 28279 31434 35 336
EBITDA 16074 22742 L 28 796 33 866 41107 | 46286 |
One Year Detay R'm Budgeat [ Projections
2033-14 Corporate Plan | 2013/14 | 2014/35 | 2015/16 ' | 2018/17 .| 2017718 | 2018/18
Revenue 36327 44 D96 50512 56 163 64 512 72 430
Operating Expenses 20514 22 367 24 504 27680 | 30802 | 24704
| EBITDA 15813 21729 25917 28 483 33711 | 37776

62. Confine / Extend contract: This addresses the urgency of the proposal but has polential
negative implications regarding public and business sentiment. For these reasons (and as
autlined above) this is not part of the 1064 process and will not impact on that process.

a} The locomotives are known, meet requirements and prototyping is not required

b) Extension of the GE contract is the fastest way to procure the diesel locomotives.

€) The MARS fadiiities are available for immediate production which will result in significant
savings.

d) Both the extension and confinement are acceptable procurement mechanisms per the
PPM for this instance.

63. Extend current 20E contract for 95 CSR Locomotives: The 20E currently on order is a 22
ton per axle GFB Jocomotive and is not intended for heavy haul use on the Coal Export Line.
The first delivery is awaited, the locomotive has still to be tested and it is at present unproven,
Only after extensive type testing will it be possible to say whether and to what extent it can
replicate the heavy haul capabilities of the 19E. Additionally, extension would not be an
acceptable procurement mechanism per the PPM given the material amendment to_contract
which could be challenged.

Leasing: Leasing Is not considered as an option having being covered in the Fleet Plan
submissions and the options for the 1064. There is no viable external market for 1064mm dual
voltage electric locomotives. South African drcumstances are (historically) unique requiring
bespoke electric designs. Even if leased the conditions would be that TFR take ownership after

a period of time.
64. Implications: The 1064 tender is currently under adjudication, It is one of the Iavﬁest %

procurement processes within Transnet and while it seeks (inter alia) to La:tih a South Affican
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locomotive industry, it will be closely scrutinised by the losing bidders seeking any loophole to
press an advantage. The tender calls for programmatic procurement and It is possible to
reduce the final quantities, The following implications were considered in adjusting the {diesel
locomotive) quantities.
a) The tenders have closed and asking respondents for revised submissions wouid delay the
process further.
b} The perceptions that may be generated by “backtracking” on and reducing a visibly
stated need and objective to “favour” a supplier, the urgency argument notwithstanding,
¢) Proceeding with the proposed contract extension and announcing the reduction in dieset
quantities at the time of award may be perceived as an underbanded manner of

“favouring” a supplier,

Procurement Recommendation

5. For reasons of urgency, the confine / extend contract option is the recommended option.

66. This will procure the locomotives in the shortest possible time and, by so deing, best mitigates
the potential shortfall in MDS volumes. The reasons of urgency have been set out as well as
the complementary benefits of the recommended option.

00 Electric Locomoti

67. An extract from the latest approved Procurement Procedures Manual, dated 01 October 2032,
stipulating grounds for confinement which are relevant to this submission, reads:

“Confinements will only be considerad under the following circumstances:

a) where a genuine unforeseeable urgency has arisen. Such urgency should not be
atiributable to a lack of proper planning. However, where a genuine urgency has been
created by the lack of proper planning, urgency can still be relied upon as a ground for
Confinement. In such cases appropriate action must be taken against the individual{s}
responsible for the bad planning.

b} the Goods/Services are only obtainable from one/limited number of suppliers. For
Instance, patented/proprietary Goods or OEM spares and components, Operating
divislons are however required to provide evidence that there are no new entrants to the

market who could also be approached;

¢t} for reasons of standardisation or compatibility with existing Goads and Services. A case
must be made that deviation from existing standardized Goods or Services will cause
major operational disruption. If not, confinements based on “standardisation” will not be

considered; or

d) when the Goods or Services being procured are highly specialized and largely identlcal to
those previously executed by that supplier and it is not in the interest of the public or the
organization to solicit other offers, as it would result in wasted money and/or time for
Transnet. When this particular ground Is intended to be used as a ground for e / .
Confinement, It is important to note that all pre-requisites must be satisfied: The Goods H
or Services must be highly specialised, almost identical to previous work done and o
approaching the market again would result in wasted money and time.”

68. The project is motivated on the basis of Para (a) where a genuine unforeseeable urgency has
arisen.

-

" 7
A \
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a) Item 13 et al covering the “History and Status of the TFR Fleet Plan” and the “History
and Status of the 1064 Procurement” demonstrates the reasonable and timeous steps
taken to address to the Board the run out of the current fleet and the locomotive

requirements required to address the velume ramp up of GFB.

b) Item 11 et al further indicates that the delay was not attributable to a lack of proper
planning as the GFB locomotive requirements have remained consistent throughout.

¢) Considering {a) and (b), no individual or group of individuals is responsible for bad
planning.

69. Addressing the urgency:

a) The locomatives requested have been through the teething phase with most initial
manufacturing and operational faults rectified. Present models are operating optimally
and have exceeded thelr design parameters

b) Re-starting of these production lines wilt be quick; the designs are finalised so delivery
lead times will be kept to a minimum and set up costs reduced.

¢} Crew (drivers and assistants) are already trained on these iocomotives,

d) Confinement will realize the quickest delivery and existing facilities previously used for
the assembly of the 110 x Class 19E,

70. Complementing the urgency (a) is the standardisation (c) and goods largely identical to those
previously executed {d). Inter alfa;

a) Locomotives are highly specialised with limited suppliers worldwide.

b) The locomotives would be largely identical with those already supplied as:

i.  In 2009, Transnet Freight Rail {TFR) entered Into a contract with Mitsui & Co
African Railway Solutions (PTY) LTD (MARS for the procurement of 110 new
Class 19E electric locomotives for the Coal Export Line; TFR tcok delivery of
the last locomotive in August 2012, MARS are also delivering the Class 15E
locomotives for the Ore Export line and the last one s due to come of the
factory line in September 2013:

¢) Transnet woild incur wasted time and money in approaching the market as:

i The specialised tender specifications take time to prepare; prospective
tenderers need time to respond and there is the time to adjudicate. This
process takes at least 12 months by which time the urgency has passed and
the 1064 deliveries will start to kick in.

. Furthermore a new supplier would necessitate a new design, design review
and prototyping and type testing. This is a further 15 months before
production commences,

d) Standardisation of locomotives has two elements. (i} Operational standardisation and (i)
Maintenance standardisation.

i Operational standardisation requires locomotives of the same dass to operate
as a consist (i.e. two or more locomotives coupled together operating as a
single unit). This is not negotiable but is implemented through de facto -« f
incustry standards. o
After many years these standards have now changed and TFR is evaluating
the impact of these changes.

i.  Maintenance standardisation addresses: % & Lk
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Reduced spares holdings and simplified and standardised inventory.
Standardised tools and diagnastic instruments serving a common fleet
Unified training and for maintenance staff,

Simplified maintenance practises resulting in shorter Mean Time to Repair.

fi. TE is currently maintaining and repairing the Class 19E Series which means
that no addiional training will be required and optimum utilisation of the
current maintenance facilities,

71, In light of the foregoing concerning standardisation, speclalisation and similar locomotives
already supplied and further considering that:

a) the Class 19E locomotives are performing well and have proven to be both efficient and
refiable and
b) the Class 19E is @ modern locomotive and the proposed 100 locomotives will be an
extension of the current design and no prototyping or type testing is required
conservatively saving 15 months or more and
<) the limited quantities of each type of locomotive:
It is submitted that it is not in the best interest of Transnet to solicit other offers for the 19E
locomotives,

72. From a social-economic perspective the following jobs will be retained in assem bty facilities:

a) Approximately 186 jobs will be retained at the TE assembly facliity and further Jjobs will
be retained in downstream enterprises

b) Approximately 400 jobs will be created over the period at the Union Carriage Works
assembly facility and further jobs will be retained in downstream enterprises

¢) Toshiba has indicated its serious intent in building a traction motor assembly facility
in SA and this could be expeadited through the SD obligations that would be linked to this
contract.

73. The Japanese Yen has weakened marginally against the South African Rand. The Rand in turn
has weakened significantly against the US Ooflar. The foreign component of the original
110 x Class 19E contract was 40% Yen based and a contract on similar terms would be
considerably cheaper than a new US Dollar based contract.

74, The original 110 Class 19E contract was entered into in 2006. The SD terms and conditions
required today are significantly different and more stringent. This calls for a new procurement
aevent via a confined tender.

75, Considering the volumes at risk and the urgent requirement for the coal line locomotives to
cascade the current fleet to General Freight, it is proposed that the procurement be confined
to MARS Railway Selutions, a subsidiary of Japan's Mitsui & Co Limited.

Contract Extension with GESAT for 60 Class 43 Diesels
76, The arguments for an extension to the GESAT contract are similar to those for confinement .
and are motivated on: .- %
a} the basis of urgency (a) as ocutlined above /,f :
b) and complemented by standardisation (¢) and goods largely identical to those previously
executed (d).
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77. The project is motivated on the basis of Item 67 Para (@) where a genuine unforeseeable
urgency has arisen. The arguments are per Items 68 and 69 above are also applicable to the
60 Class 43 Diesels.

78, The latest approved Procurement Procedures Manual, dated 01 October 2013, par 22.5.3,
allows for a contract extension. In this instance the request is for a material contract
amendment to a previously confined event. The reasoning for the original confinement of the
additional 43 loco's is still applicable given that there is a genuine unforeseeable urgency which
has arisen due to the delay in the 1064 tenders and such urgency is not be attributable to a
lack of proper planning.

79, Complementing the urgency is that the goods are largely identical to those previcusly executed
by that supplier and standardisation is a benefit for the specialized locomotives.

80. Addressing the urgency:

a) In December 2009, Transnet concluded a contract with General Electric South Africa
Technologies (GESAT) PTY Ltd for the Supply of 100 Diesel Locomotives through a
limited tender process confined to three pctentfal suppliers. In 2011, through a
confinement process, TFR concluded a contract with GESAT for an additional 43 Class 43
diesel incomotives. The compietion date of the 43 Locomotives was end June 2013 in line
with the Transhet planned schedule, The last few locomotives to roll out of assembiy will
be tested by 30 September 2013, where after they may be accepted.

b) As the production line is currently operationat and design is finalised, delivery lead times
will be reduced by approximately 12 months and Transnet will save by not requiring set
up costs of facilities and production runs,

¢) GESAT and TE have the ability to roll out between 8 to 10 locomotives per month,

d) No prototyping or type testing is required,

81. Complementing the urgency (a) is the standardisation (¢) and goods largely identicat to those
previously executed (d). Inter alia:

a) Locomotives are highly specialised with limited suppliers worldwide,

b} The locomotives would be identical with the 143 Class 43 Diesels already supplied or
about to be cornmissioned.

¢) Transnet would incur wasted time and money in approaching the market as:

i.  The specialised tender specffications take time to prepare; prospective
tenderers need time to respond and there is the time to adjudicate. This
process takes at least 12 months by which time the urgency has passed and
the 1064 deliveries will start to kick in.

ii. Furthermore a new supplier would necessitate a new design, design review
and prototyping and type testing. This is a further 12 months for diesels before
production commences,

d} Standardisation of locomotives has two elements. (i} Operational standardisation and (if)
Maintenance standardisation. ) ;ﬁ, .

i. Operational standardisation requires locomotives of the same class to operate / : ;.i/

as a consist {i.e. two or more locomotives coupled together operating as a
single unit). This is not negotiable but is implemented through de facto

industry standards.

Ay
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After many years these standards have now changed and TFR is evaluating
the Impact of these changes.
il.  Maintenance standardisation addresses:
» Reduced spares holdings and simplified and standardised inventory.
Standardised tools and diagnostic instruments serving a common fleet
+ Unifted training and for maintenance staff,
Simplified maintenance practises resulting in shorter Mean Time to Repair.

ii. TE is currently maintaining and repairing the Class 43 Series which means that
no additional training will be required and optimum utilisation of the current
maintenance faciiities.

82. In light of the foregoing concerning standardisation, specialisation and similar locomotives
already supplied and further considering that:
a) the Class 43 diesel is & modern locomotive that is performing well and has proven to be
both efficient and reliable and
b} the proposed 60 locomotives will identical to the current design and no prototyping or
type testing is required conservatively saving 15 months or more and
¢) the limited quantities required:
It is submitted that it is not in the best interest of Transnet to solicit other offers for the 60
Class 43 diese! locomotives.
83. In both transactions, Transnet Engineering (TE) was appointed as GESAT's subcontractor for
the local assembly of the locomotives and the contractual obligations have been met.

84. The time and cost to localise production to comply with local content and SD requirements has
to be amortised over the anticipated production run. The smaller the run, the more expensive
the overhead, To breakeven point to set up new facilities is marginal for the 100 Class 19E but
mitigates against new facilities for the 60 Class 43 diesels.

85. Given that a contract is already in place and that the additional 60 loco requirement will be
largely on the same terms and conditions as the 43 laco confinement, this warrants extension.

Contracting strategy

86. Extend the current contract with General Electric South African Technologies (GESAT} for 60
Class 43 Diesel Locomotives.

87. Confine and award to Mitsui & Co African Railway Solutions (PTY} LTD (MARS) for 100 Class
19E locomotives.

B8. The reasons for the different confinement and extension strategies have been highlighted in
the sections above.

Evaluation Methodology

86. The Request for Proposals (RFP’s) for the confinement to Mars and extension to GESAT
respactively will be issued and their respective proposals will be assessed as described betow.
The normal apen tender process would follow the evajuation methodology indicated below,

e
\
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90. The Evaluation Methodology for an open tender comprises the following steps:

1)

2}

3)

4)

5}

6)

7)

8)

)

10)

Administrative responsiveness - bidders will need to pass the administrative
responsiveness to enable them to be evaluated further. This includes evaluating all
returnable documents were submitted and the bid documents were duly signed by the
bidders

Substantive responsiveness — bidders must ensure that all pre-qualification criteria, the
pricing schedule is completed, their bid materially complies with the scope/specification and
that all material terms and conditions in the bid documents have been met

tacal Content — bidders must comply to the minimum local content thresholds for Electric
and Diesel locomotives as stipulated in the PPPFA

SD thresholds — the SD thresholds of 65% and 60% set for Electric and Diesel locomotives
respectively must be met for bidders to praceed to the next step of the evaluation.
Technical evaluation — bidders will need to pass the minimum technical thresholds of 86%
for both Electric and Diesel locomotives to proceed to the final phase (stage 2) of
evaluations.

A weighted scoring approach for Price {(90%) and B-BBEE — scorecard (10%) will be used
determine final award

Post tender negotiations — post tender negotiation requesting preferred bidders to
provide their Best and Final Offers

Fina! evatuation — preferred bidders to undergo final evaluation based on the 90/10 as
stipulated by the PPM

Preferred bidder negotiations — selection of the preferred bidder and negotiation of
various aspects Including final SD commitments and the B-BBEE improvement plan (FRC
Future)
Conclude contract - the parties sign a contract and addendums o formalize the
agreement.

91. The above process is modified for the proposed confinement and extension in that:

a) Administrative response (1) is simplified to essential documentation such as tax dearance
certificate, BEE certificate etc. Kf (

\
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b) Substantive response (2) will be required on to ensure that all material terms and
conditions in the bid documents have been met

¢) Local content threshold must be met

d) SD threshold must be met

) Technical evaluation (5) is simplified to ensure that all modifications / improvements
made over the [ife of the locomotives (Class 43 and Class 19€'s) for incorporation.

f} Weighted Scoring Approach (6) and

g) Final Evaluation (8} is not required due to confinement and extension to one party
aithough evaluation against expected SD, BEE improvement and price ranges will be
conducted to ensure the deais meet Transnet's expectations.,

Local Content, Designated Components and Supplier Davelopment (SD)

92. Meeting Local Content (3) Is a prerequisite to proceeding to SD threshold (4) evaluation.

93. The targets per PPPFA National Treasury Instruction Note (dated 16-07-2012) on ‘Invitatior
and Evaluatien of Bids Based on a Stipulated Minimum Threshold for Local Production and
Content for the Rall Rolling Stack Sector’ (Section 3 (3,1) are compulsory and are elaborated in

following tabie:
Local Content - Section 3 {3.1}
Category Welghting
Local manufacturing;
Threshold: 60% for Etectric and 55% for Diesels) by
lrotal 100%

94. In addition, the progressive Local Content for Designated Components (Section 3 (3.2) will also
be applicable to both Electric and Diesel locomotives as per the table below though they may
not materialize as the contracts will be fuifilled before three years and they are not

programmatic.
Designated Component / Activity % Local Content % Local Content

Heading OnE_v_- _S_ection 2143.2) | 3-5 Years 6 Years and ahove.
Assembly of Locomotives and £_MU ! 100% 1006%
Car Body K 190% = 100%
Sogie {inciuding wheels} 100% - 100%
Coupling Equipment | ) lt;(_:l% ] 100%
Suspension 1 - 100% I 100%7 g}
Heat, Ventilation and Air Conditioning 60% 70% )
Braking System - B 7;1% 80% o
Altt;‘lat_c.lrs e = 90%_ [ _1_00%_ "3
‘r;act_‘pon Motors - J I _65% 80% P

Electric Systems 20% 50% < ’
—— - = e 2
/ Il‘
'; - <
trahars N
J
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95. The Supplier Development targets are set out in the table below, They are considered realistic

and achievable without posing a risk to the project.

Supplier Pevelopment {$D)
Category Weighting

Investment in plant - bidders monetary commitment to 10%
investment in plant and equipment

| Downstream procurement — bidders commitment to supporting 15%

| 2™ 3™ tler suppliers, etc. ’
Skills development — supplier's commitment to skills development 20
{number of people and monetary) ?
leb creation f preservation - suppier's commitment to number 0%
of jobs mairtained/fcreated

| small business promotion = supplier's commitment to usage of 10%
smali businesses (monetary)
ER/SD ~ big ders commitment to SD initiatives and ED 15%
development
Total & 100%
Threshold > 65% for Electric and > 60% for Diesels

Award Conditions — 100 Class 19E Equivalent

96. Approval to award the business to MARS is requested subject to SD compliance with the

following:
a) Local content meeting or exceeding 60% by value

b} Compliance with new SD commitments with a minimum of 65% as measured in the D

Value Summary which forms part of the RFP

¢) Transnet will also request a prince range of between R30.5m and R32m for the purposes

of negotiation with the abjective of coming in within the R34.34m per loco,

onditions — 60 Cl 43 Diesels

97. Approval to award the business to GESAT is requested subject to SD compliance with the

following:
a) Local content meeting or exceeding 55% by value

b} Compliance with new SD commitments with a minimum of 60% as measured in the SD

Value Summary which forms part of the RFP

c) Transnet will also request a prince range of between R22,5m and R24m for the purposes

of negotiation with the objective of coming in within the R26m per loco.

FINANCTAL AND BUDGET IMPLICATIONS
The financial motivation and budget implications for the 100 Class 19E and 60 Class 43 Diesels

i.
are discussed in detail in the respective submissions.
100 Ctass 19E Equivalent
2. The 100 Class 19 Locomotives are summarized below:
a) A base price per locomative price of R 34.34 m (2013/14 -
0.09823)
b) Capital Investment Summary:
BADC 100 60 Revised Vila 0910.docx Page 20
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Year / Rm 1314 | 14A15 | 15026 | 16/17 | 17/18 | 1819 c":f:ae Total
E;?::;nz’a" R33 | 1737 | R1439 | RIS2 | R3IET
Deli 56 44
i S (N (W | 0B (SN 5 I el

¢} Based on the originat Coal 81 mt model, the acquisition of the 100 Class 19E sustaining
locomotives has a net present value (NPV) of R98.49m over 10 years,

d) The present value {PV) of the Total Cost of Ownership using the 1064 locamotive model
is R59.1m.

&) Approved Infrastructure investments supporting the project totals R3 974 milkion.

43 Diesels
3. The &0 Class 43 Diesels are summarized below:
4. The 60 Class 43 locomotives are over and above the 465 diesels of the approved 1064
locomotives,

a) The delays in the 1064 will result in the delivery of the 1064 locomotives extending
bevond the current 7 year MPS capital plan. The diesels in particular will not meet the
originally planned delivery.

b) The fleet plan and the 1064 locomotive business case stress sustaining the fieet beyond
the seven year period in the order of 60 to 80 locomotives per year.,

¢) The 60 Class 43 diesels will be funded from the 1064 locomative budget for the first year.

d) The 1064 locomoative budget will be adjusted commencing the 2014/15 7 year cycie for
the delayed delivery of the 1064 beyond the current 2013/14 7 year cycle. This
adjustment is in line with the stated intent of sustaining the fleet though a continuous
replenishment of new locomotives,

e) A price per locomotive price of R 26m @ Rand / USD {R9.59/USD} (R27.67 m @
R106.4/USD for 2014/15).

f) Capitat Investment Summary:

vesr/Rm | 13/14 | 14715 | 1516 | 1617 | 17718 | 18719 c"""f:gé] Total
Projectﬁn =
Payment R156 | R1504 R166 | R1826 |
Dalivery &0 60 |
o —— H ——— |

g) The acquisition of the 60 Class 43 Diesel preserves an NPV of R1 529 m based on the
1064 Locomotive Model.

h) The PV of the Tatal Cost of Ownership using the 1064 Locomotive model is R59.1m.

Einancial Impact o Group
5. The proposed procurement has limited impact on Group finances and the critical ratios are
maintained.
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6. For no defay the ratios are:
Ratios: Transnet Group - As is Budget Projections
2013514 | 2018f15 | 2015/16 | 2016/17 ' 2017/18 | 2018/19
- Operating margin % 249 291 315 325 354 36.3
| -EBITDA% 429 467 | 49.1 49.7 51.8 516
- Return on average total assets (%} 8.0 100 | 11.3 12.4 14.2 14.5
- Gearing (%) . 46.6 47.7 | 47.7 47.0 45.2 4156
| .
| - Net debt to EB{TDA (Times} | 3.04 270 | 2.53 2.40 217 1.94
- Asset turnover (Times) 0.30 0.32 | 0.34 .37 0.38 0.38
‘ - Cash interest cover {Times}) | 33 36 | - 40 41 | 45 | 4.8
7. For aone (1) year delay the ratios are:
[ Ratins: Transnet Group Budget ] Projections
f One (1) Year Dalay 201313 | 201315 | 2015/16 | 2036/17 | 2017/18 ] 2018/19
|
- Operating margin % 43 28.5 28.6 280 1.3 320
- EBITDA % 42.7 46.2 47.6 471 427 49,5
- Return on average total assets {%) 7.9 9.7 10.4 10.6 11.8 120
- Gearing (%} 46.2 47.3 A7.8 487 48.7 47.4
- Net debt to EBITDA {Times) 3.01 2.71 2.67 275 2,68 2.49
- Asset turnover (Times) 0.30 0.33 0.33 0.3% .36 0.36
- Cash interest cover (Times) 33 3.6 3.8 37 | 3.7 | 35 |
8. For a two (2) year delay the ratips are:
Ratloa: Transnat Group Budget Projections
Two (2} Year Delay 2013/14 | 2014715 | 2015/16 | 2016/17 | 2012/18 | 201819
- Operating margin % 24.8 283 293 29.1 316 326
- EBITDA % 42.7 45.9 47.2 47.1 48,9 50.0
- Return on average total assets [%) 7.9 9.6 16.3 10.7 120 123
- Gearing (%) 46.0 46.6 46.8 47.4 | 472.7 46,3
- Net debt to EBITDA {Times) 2.99 2.67 261 1.64 ’ 2.55 2.41
- Asset turnover (Times) 0.30 0.23 0.34 0.35 0.36 0.36
- Cash lnterest cover {Times) 3.3 | 3.6 39 38 | 39 40 |
SOCIC-ECONOMIC BENEFITS
9. The transaction will be aligned with the Government of South Africa’s socioeconomic policy
framework, including CSDP, NGP, NDP, SSI, and IPAPZ,
10. Meeting the MDS growth targets supports the National Development Program in the
industrialisation of SA’s mineral resources,
11, The program supports the sustainable development of a South African locomotive production
industry.
12. Economic benefits include: ¢
a) Using idle capacity available in South Africa /{,{f )
-~

b) In terms of the National Treasury Instruction note the local content for designated sector
{rolling stock - locomotives) for electric locomotives is 60% and for diesel locomotives is
55%.

¢) Ability to reinstate / retain local jobs as the skills pool already exists (} (\

{

/

BADC 100 60 Revised Vila 0910.docx Page 22 003
100 New 19€ Equivalent €oal Line Locomotives and &0 Class 34 Diesels
Transnet BADC recommendation to BOARD



PSV-1219
PV-071

d) Approximately 2 900 indirect and direct South African jobs will be preserved which
include approximately 186 direct jobs at the TE assembly facility and 1076 (first, second
and third tier) at MARS with further jobs retained in downstream enterprises

PROJECT RISKS

13. Both projects face several risks that could affect their overall economic viability:

14. Locomotive Delivery: This could arise if (i) the confinement is not approved (if) unforeseen
circumstances cn the part of supplier including not complying with CSDP conditions.

15. Lower volumes: MDS volumes may not materialise per plan negating the need o cascade
locomotives and / or the class 43 dieseis not belng fully or optimally utllised.

16. The coal line locomotives are nonetheless still nearing their end of life and these will require
replacemert in the short term to sustain coal exports at 81 mt. Long term coal contracts are
currently being negotiated for 81 mt and there are sufficient coal reserves to sustain this
tempo. The model and NPV is further based on 95% of the coal export volumes materialising.
There is no risk to this project if volumes do not ramp up to 97.4 mt,

17. Exchange Rate Fluctuations:

a) For the 100 Class 19E confined to MARS, the Yen / Rand Rate is forecast to be mare
stable than the Rand / Dollar rate. Localisation is already set at 60%, thus mitigating
exchange fAuctuation risks,

b) For the 60 Class 43 confined to GESAT the base price is taken R10/USD. The rate is
forecast to strengthen in the short term which includes the duration of the contract
before weakening.

18. Tariffs not being realised:

a) For the coal line current FOB prices for RBCT coal are around US$90 per ton, well below
the peak of over US$150 per ton. At R9.50/USD and a tariff of R126 per ton, transport
accounts for ~13% of the FOB price. Pressure on tariffs will remain tilt there is a long
term sustainable uptick in the FOB price.

b) For General Freight increases linked to inflation are not seen as a risk while increases
above Inflation will be subject to scrutiny and downward pressure.

19. Tariff exposure to commodity downtums;

a) In the short term this could impact the viability of emerging miners for export coal. This
will affect only 3 mt as the rest are based on long term contracts being negotiated. The
medel is also based on 95% of the volumes realising.

b) ELocomotives have a 30 year life-cycie which transcends economic cydes. In the short to
medium term the global economic recovery is seen as slow but sustained, The economic
environment for General Freight locomotives was fully set out in the 1064 business case,

Over Capitalisation of the Coal Line: This is not seen as a risk as the locomotives sustain

cwrent volumes of 81 mt for which long term contracts are being negotiated. The reserves in

the Mpumalanga basin are also acknowledged to be abie to sustain this tempo for the lotig

term. There is thus littie risk of stranded assets. The locomotives being replaced are at the end
ot very close to the end of their economic life and would require replacement in the very short (,Z')f >
term even if they were not cascaded to General Freight. A

21. Project interdependencies:

a) Crucial to the new operations and achieving 8imt on the Coal Export Ll,é\e with the
additional 100 a Class 19E equivalent requires constructing the el bypiass line. This

20
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line enables two 100 wagons trains from the mines to be coupled together enabling the
train to proceed as a single 200 wagen Radio Distributed Power (RDP) train without
going into Ermele Yard.
b) An interdependency for the 100 Class 19E locomotives is cascading locomotives to
general freight. The 60 Class 43 Diesels do not have other project interdependencies
22. Project risks will be mitigated during implementation by a dedicated cross-functional
project team to manage the contract,

A
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1. [Itis reccmmended that the Transnet Board Acquisitions and Disposals Committee recommends
to the Transnet Board of Directors the following:

a) Note the risk to TFR MDS volumes through insufficient traction power resulting from the

delay in the procurement of the 1064 lacomatives:

b} To approve the investment in and procurement of 100 Class 19E equivalent electric
locomotives required for the Coal Export Line in the amount of R3 871 m ({excluding

borrowing costs )

¢) To approve the confinement and award of the procurement for the 100 Class 19E

equivalent electric locomotives.

d) To approve the investment and change in the fleet plan to procure of 60 Class 43 diesel

locomotives for General Freight in the amount of R1 826 m {excluding borrowing costs):

e) Te approve an extension of the current Class 43 diesel locomotives contract for 60

additionaf locomotives:

RECOMMENDED BY:

(.f
'ri'am] e 'Mahiﬁgdy

Group @eperal Manager Capital Integration

Transnet SOC

RECOMMENDED BY:

7k \
e P

Anoj Singh |\
Group Chief Firancial Officer
Transnet SOC

RECOMMENDED BY:

Brian Molefe
Group Chief Executive
Transnet SOC
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MEMORANDUM

www. iransnetne

TO: Transnet Board of Directors ? V g Lf:*

FROM: Mr Brian Molefe, Group Chief Executive, Transnet SOC
DATE: 21 January 2014

SUBJECT: MITIGATION OF MDS VOLUMES AT RISK THROUGH THE INVESTMENT IN AND
PROCUREMENT OF 100 DUAL VOLTAGE ELECTRIC LOCOMOTIVES AND 60
CLASS 43 DIESEL LOCOMOTIVES.

PURPOSE
1. The purpose of this submission is to request the Transnet Board of Directors to approve the
following:

a) Note the risk to TFR MDS volumes through insufficient traction power resuiting from the
delay in the procurement of the 1064 iocomotives:

b) To approve the investment in and procurement of 100 electric locomotives required for
the Coal Export Line in the amount of R3 871 m {excluding borrowing costs):

¢) To approve the confinement and award of the procurement for the 100 electric
iocomotives,

d) To approve the investment and change in the fleet plan to procure of 60 Class 43 diesel
locomatives for General Freight in the amount of R1 826 m (excluding borrowing costs):

€) To approve an extension of the current Class 43 diesel locomotives contract for 60
additional locomotives:

f} The GCE be delegated the power to sign and conclude all relevant documents to give
effect to the above resolutions, including the award and process approval.

EXECUTIVE SUMMARY
2. The TFR locomotive fleet plan was first approved by the Transnet Board in Aprit 2011 and
updated with the 1064 GFB locomotive submission. The proposed focomotive acquisitions are
in line with the fleet plan and have been budgeted for in the 7 Year Market Demand Strategy
(MD5) 2013/14 - 2018/20. The delay In the 1064 fleet acquisition has put General Freight
Business (GFB) MDS volumes at risk.
3. This risk will be mitigated by the urgent acquisition of these Jocomotives.

a) The heavy haul 100 Electric locomotives will be deployed in the Coal Export Uine and will
release 125 locomotives that wili be used on GFB pending delivery from the 1064
program. The 100 locomotives form part of the already approved Fleet Plan

b} The 60 Class 43 diesel locomotives also fill the gap pending delivery from the 1064
program. These 60 locomotives do not form part of the approved Fleet Plan and this
submission requests an amendment to the Fleet Plan to include these 60 locomotives

4. The Class 43 diesel locomotives recently delivered are modern capable locomajiyes. They have
proven themselves in service and will improve service quality through improvgd reliability and
reduced maintenance cosis.

Page 1 1/22/2014



PSV-1224

PV-075

5. This submission proposes an accelerated procurement to mitigate General Freight MDS
volumes at risk by confining 100 electric ocomotives to CSR {China South Rail) and extending
the current Class 43 Contract with GESAT (General Electric South Africa Technologies) by 80
locomotives. The accelerated acquisition will mitigate the MDS shortfall by at least a year with
fts full effect realised commencing 2014/15. The volumes mitigated increase from 6.2 mt
(14/15) to 15.1 mt (16/17) and the cumulative income protected is R9 197 m (13/14 - 16/17).

6. The confinement to CSR and extension of the GE contract is motivated on the basis of
urgency.

7. This accelerated acquisition does not put the MDS cash flow at risk and the 1064 acquisition
remains unaffected. The acquisitions are funded from the current MDS. The delay in the 1064
will extend its funding to beyond the 7 year period.

8. The 60 Class 43 locomotives are in addition to the approved Locomotive Fleet Plan but accord
with the fleet strategy. With the year delay in the 1064 procurement, the 60 locomotives fill
the gap of the first year. Post the 1064 procurement, the sustaining fleet requirements based
on a 30 year life are approximately 80 iocomotives per annum and the last year of the 1064
procurement moves Into the sustaining phase.

9. The programmatic elernent of the 1064 procurement enables locomotive quantities per annum
to be adjusted to circumstances.

10. The proposed transactions do not increase the risk refated to the 1064 tender process.

11. Socic-economic benefits will be realised in line with existing commitments and expectations.

12. The context and arguments are presented as foliows;

a) History and Status of the TFR Fleet Plan
b) Status of the 1064 Procurement

¢} Impact of the 1064 delay

d) MDS Risk Mitigation

&) Project Benefits

f) Procurement Strategy

g) Financial and budget Implications

BACKGROUND
13. The history and status of the TFR Fleet Plan and 1064 Procurement are presented to show that
a genuine unforeseeable urgency has arisen and that the urgency is not attributable to a lack
of proper planning. (Item 68 “Extract from Procurement Procedures Manual” refers)

History and Status of the TFR Fleet Plan
14. The TFR Locomotive Fleet and Modernisation Plan was presented to the new Board in April
2011 and predicated 776 GF locomotives by 2015/16 for GF volumes of 155.8 mt. The plan
was modified in August 2011 when a further 426 locomotives were requested as the volumes
increased to 176 mt by 2018/19. To mitigate the immediate shortage and facilitate the volume
ramp up, 138 locomotives (95 electrics and 43 diesels) were approved by the Board in August
2011. Minor adjustments were made to the locomotive fleet plan for GFB with the presentation

of the business case of the 1064 locomotives in April 2013.

15. The history and status of the TFR Fleet Plan is summarised in the table below:

Board 100 60 Final doc Page 2 1/22/2014
100 Electric Coal Line Locomotives ane 60 Class 43 Diesels

Transnet Board



PSV-1225

PV-076

Loco Fleet [
- Mistory’ [ Tons Comment and Update
- and Pian -1y
BT T T oro PO e U
Coal Figat (26 %on axle)
112 97.5 * Probable downward volume revision, Contracts currently being signed for 10 years
for 80 mt as coal reserves, sources and Eskom demand are evaluated.
¢ 112 targeted for expansion to 97.5 mt
e Cusrent fleet of 10E, 7€ and 11E require near term replacement.
{100) » 100 {off the 112) switched to fleet replacement pending finality of and commitment

to long term coal export expansion and requested per this submission
* Feasibility studies investigating expansion of Coal Line to Waterberg as 26ton per
axle heavy haul line, This is not currently inciuded in the Locomotive Fleet plan.

\GFB (22 tonaxle}

s T IS

50 EMD

» 50 "like new” EMD diesels ware delivered between December 2009 and March 2010

on open tender.
100 GE * In 2008 these locomotives were identified as a "quick fix” with 81 to sustain the
{Class 43) aging fleet and 19 for volume expansion,
» Gt won the tender, which was confined to three companies, and the locomotives
were delivered between May 2011 and Janvary 2013.
776 155 mt | e in April 2011 the Fleet Plan was presented to the “new” Transnet Board for 776 GFB
focomotives for 155.8 mi,
95 C5R + in June 2011 the Board approved 138 locomatives {35 electric and 43 diesels). The
and electrics were for open tender. A new confined contract was entered into with GE
43 GE far the 43 diesels.
* The 95 and 43 locomotives were determined and limited by the uncommitted funds
in the then Five year Capital program
» The diesels were delivered batween January 2013 and June 2013,
» Fhe 95 CSR are planned for delivery March 2014 to March 2015,
1064 170mt |« August 2011 the locomotive requirements for 176 mt were presented being 1202
lacomotives (776+446).
* With the 138 already approved the balance of the GFB fieet plan was 1064
locomotives. {1202 -138)
+ InMarch 2012 the 1064 approval process commenced in tabling the business case at
Transnet Freight Rail Investment Committee,
« The 1084 procurement is expanded in the bedy of the document below.
60 * 50 Class 43 requested 1o fill the gap in the first year of the 1054 resulting from the

delay in pracurement.

= Horasie) o SELgEY | Y N r e e )

A4 44 mt » 44 15E bought open tender {Toshiba / Mitsul) to replace / supplement existing 9t
locomotives and Class 34 GE Diesels with an option for a further 18 locomotives.

32 » ‘The aption to extend by 18 locomotives was not exercised,

76 80 mt * A new confined contracl was entered into with Mitsui for a total of 32 Jocomotives
10 take the Ore Export Line to 60 mt. This confinement was motivaled on
standardisation of the flaet,

* ~ 110 Class 34 GE diesels returned to General Freight and replaced with 30 Class 43
GE.
= Potential General Fraight traffic may materialise from 2013/14 on the Ore Export
ling and 4 9€ locomitives may be retained for this trafiic.
23 15E 83mt | e The volumes are not ikely to materialise in the 7 year MDS program, The FEL
and feasibility study is on hold and there is currently no commitment te the increased
3 Diesels volumes.

« The locomotives are also put on hoid.

* The 15E production line has shut down. As and when required, the procurement
options will be evaluated against standardisation, cost and interoperability,

» Diesels, if required, will be provided from the GFB fleet
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16. The essential points relating to this proposal are:

a) The 100 Electric focomotives are for the coal line and were always part of the TFR
locomotive fleet plan. See Para 35 and following. They release locomotives that can be
used on GFB for the year that the 1064 program is delayed.

b) The 60 Class 43 diese! locomotives are not part of the 1064 locomotive program.

i.  They are in addition to the approved Locomative Fleet Plan but accord with the
fleet strategy. With the year delay in the 1064 procurement, the 60
locomotives fill the gap of the first year. Post the 1064 procurement, the
sustaining fleet requirements based on a 30 year life are approximately 80
locomatives per annum and the last year of the 1064 procurement moves into
the sustaining phase.

17. The programmatic element of the 1064 procurement enables locomotive guantities per annum
to be adjusted to circumstances and this flexibllity has been built into the tender and will be
carried forward in the ultimate contracts.

18. The rationale for the 100 Electric and 60 Ciass 43 Diesel not being part of the 1064 locomotive
process are covered under the Procurement Strategy Para 58.a) and following,

19. The future acquisitions for the expansion of the Coal Export line to 97.5 mt and the Ore Export
line to 80 mt will depend on market conditions and development of the full supply chain across
all stakehoiders.

History and Status of ¢ 4 p

20. TFR’s Corporate Plan sets out the 7 Year Market Demand Strategy (MDS) 201.3/14- 2019/20 to
virtually double General Freight volumes to 170 mt by 2019/20. This requires an intearated
and synchronised approach across locomotives, wagons, infrastructure and personnel and
these aspects were covered in the 1064 business case submission,

21, The history of the 1064 procurement is depicted in the exhibit below,

'

“owz | TS | 20514 I 2hins [ ZNEHE AT | yrrk | 1808 | jerze | 20z | Tom
i 1Lt LR R S I e T I T G AL LR AT TT T
Ifi‘“"" 736 715 s [ 1880 | s | wes | wsse
s 2012 " 155 F] 2 | ws | 1084
NoarSory  ([Contdeong Gerrent 118 2 o i iy o frobanis 10 [l Ll oo | B 4 A0S
sscsr | | ) | i

22, The approval process of the 1064 locomotives started in March 2011 when the business case
was tabied at the Transnet Fright Rail Investment Forum,
23. Two approaches were used to shorten delivery times of the new locomotives as far as
possible:
a) An aggressive approach was taken with the maximum locomotives delivered per month
cognisant of local conditions and
b) Approval was obtained in July 2012 to go out on an RFP before the acquisition was finally
approved or PFMA approval obtained.
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24. Transnet adopted 2 cautious approach because of the value of the acquisition and appointed

external consultants to evaluate the business case.

25. Board approval was obtained in April 2013 and PFMA approval in August 2013,

26. The tenders closed in April 2013 but negotiations with tenderers could not commence till PFMA

approval had been obtained.

27. It is expected that adjudication will be finalised by February 2014 and contracts awarded by

May 2014.

28. At the time of the tabling the 1064 business case, the 465 diesel and 599 electric delivery
timelines were based on the RFP then in the market. The exhibit below details the locomotive
delivery timelines that were modelfled as per the RFPs and used as the base case assumption.

Annual locomotives to ba delivered according to the
Diesed and Flectic RFPs
Total w 1064 locometives protured

34 M8 1516 16/17 18 1819

% pu
9 ewcrrice

29. The 1064 program has slipped by at least a year against original expectations. The current RFP
timelines are being reviewed by the Locomotive Steering Committee to ensure a compressed

timetable to further mitigate volume risks to the MDC.

I th Dela

30. Even with the 1064 business case being approved, there is a revenue shortfall which is
exacerbated by the delay in locomotive delivery. This is depicted in the graph below extracted

from the 1064 iocomotive business case.
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The 1064 locomotives are instrumenta in capturing MDS target
revenues, but a revenue shortfall will persist due to procuorement
timelines lagging target demand

Reverne B Feverne i dus to koo shortfal

S : T 106A reremertsl reverue
B Bristirg flout revertie

55 000

56 000

45 00

40 000

3000 |

|
W 415 1516 1617 1718 15/19 :
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31, The MDS shorifalls are tabled below for a one and two year delay.
a) One Year Delay:

Shortfall | MDS Shortfall Scenario - One Year Delay " i e
iocomonves | [amapis- [amsse [amern Jaovss [aopse [
No Delay 33 138 314 533 763 946 1040
Year Delay 1] 57 202 405 638 828 Q72
Impact -

Locomptives  # 33 81 112 129 125 118 68
Tans Mt 16 G 9.8 137 14.0 133 7.6
Revenue ’m 363 1286 2610 3639 4073 4188 2584
Capital Rm -1725 -1248 -1641 276 381 20 5249
Mtce. Rm 36 91 132 159 162 160 26
Fuel and Eigc. Rem ] 67 183 331 440 469 471 280

Revenus Rrs 7900
Mice. Rm 417
fue! and Eiec. Rm 1021

b} Two Year delay:

et T
Locomotives #
Tons Mt 16 78 18.1 286 330 313 2338
Revenue  Rm 363 1955 4831 7593 9604 9899 8057
Capital Rm 2183 -3910 4014 -1807 1292 2003 §480
Mtce. Rm 36 155 302 409 465 418 301
Fuel and Elec, Rm 67 303 678 1004 1194 1153 903

Revenue Rm
Mitce. R
fuel and Elec. Rm

¢) Notes to tables:

i.  The locomotives per year in the tables are mid-year numbers representing
productive capacity and are lower than the total “delivered” during the course
of the year.
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ii.  The shortfall is totalled to 2016/17 on the assumption that other mitigating
strategies will be put in place for the subsequent years.
MOTIVATION
MDS Risk Mitigation

32. The program and motivation below partially addresses the above MDS shortfail in the early

years protecting tons and income per the table below.

income Protscted - - | 201314 |*201/18. | 203576 | Borefai | Sumte
Avg. Rand / Ton 225.4 2447 255.4 264.0
100 19E - Tons Protected 24 2.4 4.4 7.2 16.44 Tons
Incoime Protected Rm R 541 R 587 R13134 R 13801 R 4163
60 Diesels Tons Protected 38 79 7.9 19.6 Tons
Income Protected Rt R 930 R2018 R2086 | R5033
Totat Tons 2.4 6.2 12.3 15.2 36.04 Tons
Income Protected Rm R 541 K1517 R3152 R3987 | R9187

33. Note that this submission is not a full risk mitigation, Further the benefit in 2013/14 is from
Project Shongololo which are the new operating procedures introduced on the Coal Export
{ine.

34. The prime motivators for this submission are to:

a) Protecl General Freight volumes through delivering diesel and electric locomotives earlier
than is possible through the 1064 program.
b} Ensure delivery earlier than the 1064 program by:
i Confining the procurernent of the electric locomotives
iil.  Extending the current diesel locomotive contract,
MDS Shortfall - 100 Dual Voltage Electric Locomotives:

33, The 100 Electric locomotives will be deployed on the Coal Export Line which will enable the
release of 125 locomotives {o the General Freight network protecting approximately 16.4
miltion tons (cumulative 13/14-16/17) of General Freight in the 7 Year MDS volume targets and
thus allowing growth in the GFB market which would not have been possible because of the
1064 locomotive procurement delay.

36. The locomotive fleet plan presented to the Transnet Board in Aprit 2011 proposed 112 new
locomotives to meet an unconstrained coal export demand of 97 mt by 2015/16 with a
proposed fleet of 308 electric locomotives. The "Capital investment for Export Coal 81 mt”
predicated replacing the aged fleet with modern electric locomotives. The updated focomotive
fieet plan of April 2013 accompanying the 1064 General Freight locomotive business case also
predicated 112 new locomotives for the Coal Business.

37. Subsequent to the Fleet Plan, the operational model was revised to take full advantage of the
dual voltage capability of the locomotive. The changeover to the new operational model
commenced in July 2013 and will build up as drivers are trained on Radio Distributed Power
operations on the current fleet and new the locomotives become available. This changes the
future mix of the Coal Fleet. The new operational model Is bringing about greater efficiencies
and creating capacity and the order will be based on this technology.
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38. The 112 locomotives were for expansion and replacement. Pue to the volume shortfall in MDS
it was decided to accelerate the acquisition of 100 electrics to enable the cascade of 125
locomotives to GFB and mitigate the MDS volume risk,

39. Cascading focomotives to General Freight will assist in mitigating the delay currently
experienced in the 1064 program. In all cases the cascading will facilitate growth though to
2017718 when the 1064 delivery begins to have significant impact. The class 7E and Class 10€
series of the current coal fleet are facing imminent run outs, increasing maintenance costs and
decreasing reliability and the cascade to General Freight is an interim measure.

40. The 100 Electric locomotives will sustain the Coal Line electric flieet for 81 million tons per
annum capacity and standardize the coal fleet on Electric type locomotives with significant
operational and cost advantages.

a) To achieve this operational efficiency requires 200 wagon trains to bypass Ermelo Yard
and couple paraliel to the main line efiminating shunting and standing time in the yard.

41. The cumulative cascade program for the Class 10E and Class 7E locomotives depends on the
acquisition of the 100 Electric locomotives which we envisage can be cascaded to GFB, as an
intarim measure, as follows;

a) 40 in 2013/14
b} 74 end 2015/16
¢) 120 end 2016/17

42. The first locomotives are cascaded in 2013/14. There are no or minimal cascades in 2014/15
as the locomotives are being delivered and commissioned, The effectiveness of the cascade is
felt in 2015/16 and beyond.

43. Using the rule of thumb for General Freight that 100 locomotives generate approximately 6 mt
per annum, the 125 released locomotives will protect approximately 7.2 mt per annum of
general freight.

44. The exact allocation to the areas below will be determined at the time of cascading according
to operational priorities.

a) Manganese exports through Ngqura: Manganese exports from the Northern Cape
through Nggura are expected to grow according to the 7 Year Business Planto 12 mt
{and to 16 mt thereafter). The Class 7E series released from the Coal Line to General
Freight traffic will supplement this service tifl the full complement of class 20F
locomotives have been delivered where after the Class 7E series will be retired.

b) Thabazimbi — Pyramid South: This is an AC electrified section served by Class 7E
series locomotives and the predicted volume growth is:

| vear 47| i2013/10 .| 20115 *| 2bagfis | P00 | VAL gugy |
Lo b 'LIA--'-_.'.._‘\.-;.‘_ fr 150 foo Fwes YNEERC ""‘,. o . '-4.8."‘\- by T

EAT

22912

M Tons 2.868 10.347 15,135 17.056 | 18.446 | 22.897

¢) Cascading the Class 7E Series will facilitate volume growth through to 2015/16 as well as
the potential life extending / technology changing modification on the cascaded Class 10E
series,

d} Maputo Export: This is a DC electrified section suitable for Class 18E iocomotives only.
The cascaded Class 10E will release Class 18E locomotives from other sections which will
be transferred into this section. The tonnage increase is:
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Year | 2013/14 | 2014/15 (*2015/16 .| 2016/27 | 2007/18 | 201829 | ‘2019020 |

M Tons 6421 8.353 12.469 13.499 16.445 21.168 21.598

€) General Freight on the Coal Line: This traffic uses DC traction or Diesel locomatives
to Ermelo and then AC electrification to Richards Bay. Currently Class 7E3 locomotives
are designated for this traffic south of Ermelo. Releasing Class 11E locomotives from the
export coal operation will enable the additional traffic and also substitute for the current
Class 7E3 which will be cascaded.

. T L O B, o o e TSN B FR L
o Year | 2013/44 | 12034/15°% | 2015/16 | 2016/17; | 2017/18, | Y3018/19 ") e-'-loi.?mﬂ

MTons 10,702 11.501 13.404 15.036 i5.733 16,032 16470 |

45, The TFR Busmess Pian volume projections for the Coal Export Lme are;

ST i s
. Mual Adtual ! *ﬂudset

R "-"-: 2011/12 mm;a 205314 | 202415 | 201518 ‘?2016}17__ 2017/13 | 201819 | 2019/70.

o = = = -'i:fl

Export 67.9 69.21 | 7706 | 8100 81.00 84.00 95.00 97.50 97.50

Coal Mt |

46. The 100 Electric locomative business case articulates the benefits of the earlier than previously
planned delivery of the locomotives to the Coal Export Line.

47. The market analysis and infrastructure investment for “Capital investment for Export Coal 81
mt” was recommended by Transnet Board on 16 February 2011 and approved by the
Shareholder {Minister of Public Enterprises) on 20 June 2012.

48, Other aspects more fully covered in the 100 Electric Locomotive submission are:

a) Reliability and Operational efficiency based on past experience of electric locomotives of
similar design
b) Savings on operational expenditure and capitalised maintenance
¢) Energy Savings
M -6 i Locomotives

49. TFR is in the process of acquiring 143 class 43 Diesal locomotives from GESAT whith have
been delivered over the past two years which are have proven to be a capable locomotive.
Given the MDS volume shortfall, it is proposed that 60 class 43 locomotives be acquired to
further mitigate the volume risk as those in the 1064 program are now likely to come on
stream in 2015,

50. The efficiency utilization of the locomotives will be comparable to that currently achieved on
the Phalaborwa — Richards Bay flow of 7 262 GTK per locomotive month. This flow powered by
new class 43 Diesels already exceeds the national fleet efficiency targeted for 2018/19. This
represents a 24% increase on the targeted 2013/14 efficiency.

51. The 60 locomotives have a potential mitigation of 3.8 — 7.9 mt at an average 8 149 GTK's per
loco per month exceeding the current Phalaborwa - Richards Bay flow. The potential income
protection is R5033 m (cumulative 2014/15 - 2015/16). The exact allocation of the 60
locomaotives will be confirmed at the time of deployment over the foliowing flows:

a) Botswana Coal to Bulk Connexion and Richards Bay.
i Potential 1.8mt ~ 3.8mt
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i,  Diesels required: 35 inclusive of technical allowance.
ifi.  Potential GTK's per loco per month: 5 957

b) Elitheni Coal from Sterkstroom to East London
i Potential 1mt to 2.5mt
ii. Diesels required: 15 inclusive of technical allowance
ii.  Potential GTK’s per loco per month: 12 784

¢} Manganese from Postmasburg to Bloemfontein / Bloemcon
i Potential 1 - 1.6mt mostly from new entrant miners.
ii,  Diesels required: 10 inclusive of technical allowance,
ii. Potential GTK's per loco per month ¢ 7 821

PROJECT BENEFITS
52, Protection of GFB MDS income and targets amounting to R4 163 m for the 100 Electric
locomotives and RS 033 m for the 60 Class 43 Diesels over the period 2013/14-2016/17 .
53. Coal Export volurmes and income are protected though improved reliability,
54, Sustainability objectives as per the Transnet Sustainability framework are met threefoid:
a) Sustainability from zn economic perspective is met by offering a long term cost

effective, low cost rail solution that addresses the needs of industry to remain giobally
competitive and aillows emerging miners to enter the coai export market,

b) Sustainability from a social perspective is met through the optimisation of
manufacturing facilities, job creation and proactive stakeholder engagement.

c) Sustainability from an environmental perspective in energy savings through (i) the
improved efficiency of the new locomotives and {ii) the overall energy saving through the
regenerative capability of the locomotives,

55. The programme will support the shift from road to rail as the cascaded locomotives take up
the shortfall in the General Freight market,
56. Benefits specific to the 100 Electric iocomotives based on past experience include:

a) Energy savings will be achieved with an 18% improvement in KVA requirements over the
old technology Class 7€ and Class 10E Jocomotives.

b) The regenerative capability of the new technology of modern locomotives introduces
further energy savings of between 22% and 26%.

¢} Quantifiable savings in maintenance of new locomotives.

d} Not quantified but direct and indirect savings with uninterrupted operations due to fewer
failures,

£7. Benefits specific to the 60 Class 34 Diesels include:

a) Fuels savings of 8% over the older diesel fleet.

b) Significantly reduced failures compared to the current diesel fleet improving availability
and reliability,

¢} Standardisation of maintenance regimes with current Class 43 fleet.

d) Virtual elimination of significant damage to rait infrastructure (skid-marks) which are
prevented by the modern traction control system.

iesels -~
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e) The characteristics of the locomotive more closely match that of the electric fleet
enabling optimum use of traction capability when worked in multiples with electric
locomotives using RDP.

PROCUREMENT STRATEGY
Rationale for not being part of the 1064 process
58. The procurement process was carefully considered and was not taken into or part of the 1064
locomative process. Aspects considered were:

a) Type: The 100 electrics are 26 ton per axie locomotives for heavy haul use to be
deployed on the coal line. The 599 electric locomotives in the 1064 tender are 22 ton per
axle locomotives for GFB use.

b} Delivery: The 60 diesels are similar to the 465 of the 1064 but the mativation below for
extension is one of urgency because of the overall delay in the 1064 program. Including
the diesels in the 1064 does not address the defay or urgency.

Analysis and Implications of Procurement Gptions
59. The following options were considered and reasoned:
a) Go out on tender
b} Do Nothing
¢} Confine / Extend Contract
d) Extend current 20E contract for 95 CSR Locomotives

e) Leasing
60. Go out on tender: With this option the locomotives become available beyond the 1064
timeframe and hence this is not a viable option as it does not address the urgency. It is
however the best option insofar as public perceptions, fairness and transparency are
considered,
61. Do Nothing: This option puts the MDS volumes at risk that this proposal wishes to mitigate.
The Implications are:

L - O i B o R ) B R e [0 -, g | | T

T tncome protécied | 2003/24| 303415 7| “20as/16- | 0isjay | SR
Tons Lost 2.4 6.2 12.3 15.1 36.04 Tons
Income Lost R 541 R1517 R 3152 R 3987 R9197Rm

62. Confine / Extend contract: This addresses the urgency of the proposal but has potential
negative public implications. For the urgency already outiined and the reasons below this is not
part of the 1064 process and will not impact on that process.

a) The diesel focometives are known, running effectively, meet the technical requiremerts
and prolotyping and set up costs are not required

b} Exterision of the GE confract is the fastest most efficient way to procure the diesel
locomotives.

¢) The CSR facilities are available for immediate production which will result in significant
delivery acceleration based on the learnings of the 95 loco processes. CSR has capacity
to produce 2000 locomotives per annum.
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d) CSR is a known current supplier who has excelled in the two most recent tenders for
electric locomotives from a technical capability and capacity perspective, supplier
development, commercial and transformational perspective.

e) Confinement of the contract to CSR meets the grounds for confinement per the most
recently BADC approved PPM.

f) Both the extension and confinement are acceptable procurement mechanisms per the
PPM in this instance.

63. Extend current 20E contract for 95 CSR Locomotives: The 20E currently on order is a 22
ton per axle GFB locomotive. Additionally, extension would not be an acceptable procurement
mechanism per the PPM given the material amendment to contract which couid be challenged.

64. Leasing: Aurizon in Australia have indicated that they have about 20 locomotives available for
lease. However, the newest of these is 30 years old and the gquantities are not likely
significantly impact volumes. We will view the 20 locomotives and assess their suitability for
our network. There is no viable external market for 1064mm dual voltage electric locomotivas.
South African circumstances are (historically} unique requiring bespoke electric designs. Even if
leased the conditions would be that TFR take ownership after a period of time.

65, Implications: The 1064 tender is currently under adjudication. It is the largest procurement
processes within Transnet and while it seeks (inter alia) to launch a South African locomotive
industry, it will be closely scrutinised by the losing bidders seeking any loophole to press an
advantage. The tender calls for programmatic procurement and it is possible to reduce the
final quantities. The following implications were considered in adjusting the (diesel locomotive)
quantities,

a) The tenders have closed and asking respondents for revised submissions would delay the
process further,

b) The perceptions that may be generated by “backtracking” on and reducing a visibly
stated need and objective to “favour” a supplier, the urgency argument notwithstanding.

¢) Proceeding with the proposed coniract extension and announcing the reduction in diesel
quantities at the time of award may be perceived as an underhanded manner of
“favouring” a supplier.

curement Recommendation

66. For reasons of urgency, the confine / extend contract option is the recommended option.

67. This will procure the locomotives in the shortest possible time and, by so doing, best mitigates

the potential shortfal in MDS volumes. The reasons of urgency have been set out as well as
the complementary benefits of the recormmencded option,

Confin 0 Electric Locomotives

68. An extract from the latest approved Procurement Procedures Manual stipulating grounds for
confinement which are relevant to this submission, reads:

“Confinements will only be considered under the following circumstances:

a} where a genuine unforeseeable urgency has arisen. Such urgency should not be
attributable to a lack of proper planning. However, where a genuine urgency has been
created by the lack of proper planning, urgency ¢an still be relied upon as a ground for
Confinement. In such cases appropriate action must be taken against(the individual(s)
responsible for the bad planning.

/
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b} the Goods/Services are only obtainable from oneflimited number of suppliers. Eor
instance, patented/proprietary Goods or OEM spares and components. Operating
divisions are however required to provide evidence that there are no new entrants to the

market whe could also be approached;

¢) for reasons of standardisation or compatibility with existing Goads and Services. A case
must e made that deviation from existing standardized Goods or Services will cause
major operational disruption. If not, confinements based on “standardisation” will not be

considerad; or

d) when the Goods or Services being procured are highly specialized and largely identical to
those previously executed by that supplier and it is not in the interest of the public or the
organization to solicit other offers, as it would result in wasted money and/for time for
Transnet. When this particular ground is imtended to be used as a ground for
Confinement, it is important to hote that all pre-requisites must be satisfied: The Goods
or Services must be highly specialised, almost identical to previous work done and
approaching the market again would result in wasted money and time.”

6. The project is motivated on the basis of Para (a) where a genuine unforeseeable urgency has
arisen.

3) Item 13 et af covering the “History and Status of the TFR Fleet Plan” and the “History
and Status of the 1064 Procurement” demonstrates the reasonable and timeous steps
taken to address to the Board the run out of the current fleet and the locomotive
requirements required to address the volume ramp up of GFB.

b) ltem 11 et al further indicates that the delay was not attributable to a lack of proper
planning as the GFB locomotive requirements have remained consistent throughout.

¢) Considering (a) and (b), no Individual or group of individuals is responsible for bad
planning.

70. Complementing the urgency is ground (d):

a) Locomotives are highly specialised with limited suppliers worldwide.

b} The locomactives would be largely identical with those already supplied and to be supplied
and

¢} Transnet would incur wasted time and money in approaching the market (b) and (c) are
relevant due to the fact that:

i,  CSR has been adjudicated as the best bidder during the 95 electric loco
process as well as joint on the 1064 process. Both these tenders include the
Board approved procurement methodology of maximising supplier
development whilst ensuring highest standards of quality and best possible
commercial offering. Transnet has just spent a targe amount of time, human
capital and money in the recent tenders and going through another tender
process would not be efficient given the urgency.

i,  Production of the current MARS contract has been completed and was based
on previous procurement methodology where supplier development was not a
key focus area and the Mitsul consortium did not fare well in the two most
recent tenders issued by Transnet. Therefore continuation with Mitsui via
confinement would pose unnecessary risk to the organisation. Furthermore,
reputation risk exists, although subjective and places thfe company under
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unnecessary risk if it were to follow a confinement approach with Mitsui, This
reputation risk involves speculation in the media around Mitsui’s local partners
and their political affiliations. Transnet would never entertain awards based on
political prowess of any business partners to an OEM bt the risk does need to
be taken into account from a reputational perspective.,

71. TE is currently maintaining and repairing the Class 19E Electric Series which means that they
are accustomed to maintenance regimes are more modern electric dual voltage focomotives,
Limited additional training will be required and optimum utilisation of the current maintenance
facilities will be met, Simplified maintenance practises will result in shorter Mean Time to
Repair. Common practices will be addressed through maintenance regimes of the 95 foco
serles, 599 elements that CSR is shortlisted for and this fleet,

72. From a social-economic perspective the following jobs will be retained in assembly facilities:
aj Approximately 186 jobs will be retained at the TE assembly facitity and further jobs will
be retained in downstream enterprises
b) Approximately 400 jobs are estimated to be created over the period for electric assembly
and further jobs will be retained in downstream enterprisas
¢) Based on SD offerings made in recent tenders Transnet believes it can achieve maximum
S0 possible with at keast 65% for diesels and 70% for electrics.

73. Considering the volumes at risk and the urgent requirement for the coal line locomotives to
cascade the current fleet to General Freight, it is proposed that the procurement be confined
fo CSR,
ontract Extension with GESAT for lass 43 Di

74. The argumenis for an extension to the GESAT contract are similar to those for confinement
and are motivated om:
a) the basis of urgency {a) as outlined above
b) and complemented by standardisation (¢} and goods largely identical to those previously
executed (d}.

75. The project is motivated on the basis where a genuine unforeseeable urgency has arisen. The
arguments above are also applicable to the 60 Class 43 Diesels.

76. The latest approved Procurement Procedures Manual, dated 01 October 2013, par 22.4.2,
allows for a contract extension. In this instance the request is for a material contract
amendment to a previously confined event. The reasoning for the original confinement of the
additional 43 loco's is still applicable given that there is a genuine unforeseeable urgency which
has arisen due to the delay in the 1064 tenders and such urgency is not be attributable to a
lack of proper planning.

77. Complementing the urgency is that the goods are iargely identical to those previously executed
by that supplier and standardisation is a benefit for the specialized locomotives,

78. Addressing the urgency:
a) In December 2009, Transnet concluded a contract with General Electric South Africa
Technologies (GESAT) PTY Ltd for the Supply of 100 Diesel Locomotives through a
limited tender process confined to three potential suppliers. If 2011, through a
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confinement process, TFR concluded a contract with GESAT for an additional 43 Class 43
diesel locomotives. The compietion date of the 43 Locomotives was end June 2013 in line
with the Transnet planned schedule. The last few locomotives to rolt out of assembly wilt
be tested by 30 September 2013, where after they may be accepted.,

b) As the production line is currently operational and design is finalised, delivery lead times
will be reduced by approximately 12 months and Transnet will save by not requiring set
up costs of facilities and production runs.

¢) GESAT and TE have the ability to roll out between 8 to 10 locomotives per month.

d) No prototyping or type testing is required.

79. Complementing the urgency (a) is the standardisation (c) and goods largety identical to those
previously executed (d}. Inter alia:

a) Locomotives are highly specialised with limited suppliers worldwide,

b} The locomeotives would be identical with the 143 Class 43 Diesels already supplied or
about to be commissioned.

c) Transnet would incur wasted time and money in approaching the market as:

i The spedialised tender specifications take time to prepare; prospective
tenderers need time to respond and there is the time to adjudicate, This
process takes at least 12 months by which time the urgency has passed and
the 1064 deliveries will start to kick in.

§.  Furthermore a new supplier would necessitate a new design, design review
aril profotyping and type testing. This is a further 12 months for diesels before
production commences.

d) Standardisation of locomotives has two elements. (i} Operational standardisation and (ii)
Maintenance standarclisation.

i.  Operational standardisation requires locomotives of the same class to operate
as a consist {i.e. two or more locomotives coupled together operating as a
single unit). This is not negotiable but is implemented through de facto
industry standards.

After many years these standards have now changed and TFR is evaluating
the impact of these changes.

il.  Maintenance standardisation addresses:
¢ Reduced spares hoidings and simplified and standardised inventory,
¢ Standardised tools and diagnostic instruments serving a common fleet
¢ Unifird training and for maintenance staff.

« Simplified maintenance practises resulting in shorter Meaan Time to Repalr,

i, TE is currently maintaining and repairing the Class 43 Series which means (hat
1o additional training will be required and optimum utilisation of the current
maintenance facilities,

80. In light of the foregoing concerning standardisation, specialisation and similar locomotives
alreacly supplied and further considering that:
a) the Class 43 diesel is a modern locomotive that is perfarming well and has proven to be
both efficient and reliable and
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b} the proposed 60 locomotives will identical to the current design and no prototyping or
type testing is required conservatively saving 15 months or more and
¢} the limited quantities required:
It is submitted that it is not in the best interest of Transnet to solicit other offers for the 60
Class 43 diesel locomotives.
81. In both transactions, Transnet Engineering (TE) was appointed as GESAT's subcontractor for
the local assembly of the locomotives and the contractual obligations have been met,
82. The time and cost to localise production to comply with local content and SD requirements has
to be amortised over the anticipated production run. The smaller the run, the more expensive
the overhead.

83. Given that a contract is already in place and that the additional 60 loco requirement will be
largely on the same terms and conditions as the 43 loco confinement, this warrants extension.

Contracting strateqy
84. Extend the current contract with General Electric South African Technologies (GESAT)for 60
Class 43 Diesel Locomatives.

85, Confine and award to China South Rail (CSR) for 100 Electric locomaotives,

86. The reasons for the different confinement and extension strategies have been highlighted in
the sections above.

Evaluation Methodology
87. The Request for Proposals (RFP's) for the confinement to Mars and extension o GESAT
respeactively will be issued and their respective proposals will be assessed as described below,

RFP Evaluaslion Py

[ Frequatieation ! Stage 1 ; Sgez
0 2] 9 0 : @ 0 7] 0 o
] == > =
| Mintmum thresholds |
: ' Waelghted
Administrative Substantive : '
v tocal  Functionality ! #coring/
‘ rasponsivenass responsivaness ! contant [ techmical |  100%
Evehuation for_y Evsbationfor  SD ! Price - 90% Final , besferred
administratve]) substantive © 70%SD ) |$ ¢g saaes- 9 |}> $ ot
responciveness ¢ responsiveness  Uweshold ! : usiary
forihe 164 | :
Elactics i
- 65%SD ! !
thieghold + Commite Technicat |
forhe 80 § manito  Evaluation
Diesels | pogut {minirnum
i content B
| fweshods  thrashold)
}
:

88. The Evaluation Methodology for an open tender comprises the following steps:

1} Administrative responsiveness - bidders wil need to pass the administrative
responsiveness to enable them to be evaluated further. This includes evaluating all
returnable documents were submitted and the bid documents were duly signed by the
bidders
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2) Substantive responsiveness — bidders must ensure that all pre-qualification criteria, the
pricing schedule is completed, their bid materially complies with the scope/specification and
that all material terms and conditions in the bid documents have been met. SD pre-
qualification criteria will be set at 65% for diesels and 70% for electrics based on tecent
learnings from the 1064 process.

3) Local Content — bidders must comply to the minimum local content thresholds for Electric
and Diesel locomatives as stipulated in the PPPFA

4} Technical evaluation — bidders will need to pass the minimum technicat thresholds of 80%
for both Electric and Diesel locomotives to proceed to the final phase (stage 2) of
evaluations.

5) A weighted scoring approach for Price (90%) and B-BBEE — scorecard (10%) will be used
determine final award

6) Post tender negotiations — post tender negotiation requesting preferred bidders to
provide their Best and Final Offers

7) Final evaluation — preferred bidders to undergo final evaluation based on the 90/10 as
stipulated by the PPM

8) Preferred bidder negotiations — selection of the preferred bidder and negotiation of
various aspects including final SD commitments and the B-BBEE improvement plan (FRC
Future)

9) Conciude contract ~ the parties sign a contract and addendums fto formalize the
agreement,

89. The above process is modified for the proposed confinement and extension in that:

a) Administrative response (1) is simplified to essential documentation such as tax clearance
certificate, BEE certificate etc,

b} Substantive response (2} will be required on to ensure that all material terms and
conditions in the bid documents have been met. SD pre-gualification must be met

¢} Local content threshold must be met

d) Technical evaluation {5) is simplified to ensure that all modifications / improvements
made over the life of the locomatives {Class 43 and Electric’s) for incorporation.

e) Weighted Scoring Approach (&) and

f) Final Evaluation (8) is not required due to confinement and extension to ohe party
although evaluation against expected SD, BEE improvement and price ranges will be
conducted to ensure the deais meet Transnet's expectations.,

Local Conte ignated Co e ier Development (SD

90. Meeting Local Content (3) is a prerequisite to proceeding to 5D threshold (4) evaluation.

91. The targets per PPPFA National Treasury Instruction Note (dated 16-07-2012) on ‘Invitation
and Evaluation of Bids Based on a Stipulated Minimum Thrashold for Local Production and
Centent for the Rail Relling Stock Sector’ (Section 3 (3.1) are compuisory and are elaborated in
foilowing table:
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bocal Content - Section 3(3.3) " |-
Cotegory, . Weighting
Lacal manufacturing:
Threshold: 60% for Electric and 55% for Diesels} 100%.0F PPPFA
Total 100%

92. In addition, the progressive Local Content for Designated Components (Section 3 (3.2) wilt also
be applicable to both Etectric and Diesel locomotives as per the table below though they may
not materialize as the contracts will be fulfiled before three years and they are not

programmatic,

Designated Component / A " %

Heading Only 3: 3.2} 3

Assembiy of Locomeotives and EMU 100%
Car Body 100%
Bogie {including wheels} ) 100% 100%
Coupling Equipment 100% 100%
Suspension 100% 100%
Heat, Ventilation and Air Conditioning GO% 70%
Braking System 0% 80%
Alternators S0% 100%
Fraction Motars &5% 80%
Electric Systems £0% 90%

1. TFhe Supplier Development categories are set out in the table below. The pre-qualification
targets are considered realistic and achievable without posing a risk to the project.

;|

Investment in plant — bidders monetary commitment to
invastment in plant and equipment

Downstream procurerment — bidders commitment to supporting
2", 3™ tier suppliers, etc.

Skilis development — suppiier’'s commitment to skilis development
{number of people and monetary)

Job creatlon / preservation — supplier’s commitment to number
of jobs maintained/created

Srall business promotion — supplier’s commitment to usage of
smaH businesses {monetary)

ED/5D - bidders commitment to SB initiatives and ED

deveiopment
Awar nditions — 100 Electric locomotives
2. Approval to award the business to CSR is requested subject to SD compliance with the
following:
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8) Local content meeting or exceeding 60% by value

b) Compliance with new SD commitments with a minimum of 70% as measured in the SD
Value Summary which forms part of the RFP

¢} Transnet will also request a prince range of between R30.5m and R32m for the purposes
of negotiation with the objective of coming in within the R34.34m per ioco which will be
used as a guide as is dependent on forex fluctuation.

Award Conditions ~ 60 Class 43 Diesels
3. Approval to award the business to GESAT is requested subject to SD compliance with the
following:
a} Local content meeting or exceeding 55% by value
b} Compliance with new SD commitments with a minimum of 65% as measured in the SD
Value Summary which forms part of the RFP
¢} Transnet will also request a prince range of between R22.5m and R24m for the purposes
of negotiation with the objective of coming in within the R26m per loco which will be
used as a guide as is dependent on forex fluctuation.

FINANCIAL AND BUDGET IMPLICATIONS
1. The financial motivation and budget implications for the 100 Electrics and 60 Class 43 Diesels
are discussed in detail in the respective submissions.

100 Electrics
2. The 100 Electric Locomotives are summarized below and are based on previous experience
with the Class 19E contract:
a) A base price per locomotive price of R 34.34 m (2013/14 - Yen 385 m @ Rand/Yen
0.09823)
b} Capital Investment Summary:

¥ TE M) L AGezed - prfr vy AERS L Ml T - -
‘fm_,’!. i By - gt o
L Year/Rm, ;zsﬂx £ . II_B{:;Q _
Project Plan '
Payment

Delivery 56 a4 100

’ Cantinge,
N .. o 1 L A

R 343 R1737 | R143% R352

€) Adding the 100 class 19E susiaining locomotives to the original Coal 81 mt model
changes the Net Present Value of the total Coal 81 Project from (NPV} R90.63m to {NPV)

R98.49m over 10 years.
d) The present value (PV) of the Total Cost of Ownership using the 1064 locomotive modei
is RS8.6m per locomotive and RS 863m for the 100 locomotives.

&) Approved infrastructure investments supporting the project totais R3 974 million,
) The cost is estimated and therefore a final price can only be given upon negotiation.

60 Class 43 Diesels

3. The 60 Class 43 Diesels are summarized below:
4. The 60 Class 43 locomotives are over and above the 465 diesels of the\gpproved 1064
locomotives.
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a) The delays in the 1064 will result in the delivery of the 1064 locomotives extending
teyond the current 7 pwar MDS capital plan. The diesels in particular will not meet the
originally planned delivery.

b) The fleet plan and the 1064 locomative business case stress sustaining the fleet beyond
the seven year period in the order of 60 to 80 locomotives per year.

¢} The 60 Class 43 diesels will be funded from the 1064 locomotive budget for the first year.

d) The 1064 locomotive budget will be adjusted commencing the 2014/15 7 year cycle for
the delayed delivery of the 1064 beyond the current 2013/14 7 year cycle. This
adjustment is in line with the stated intent of sustaining the fleet though a continuous
replenishment of new locomotives.

e) A price per locomotive price of R26m @ Rand / USD (R9.59/USD) (R27.67 m @

R10.4/U5D for 2014/15)}.
f)} Capital Investment Summary:
L e e
;gﬁ?ﬂ:‘“" R156 | R1504
Delivery 60 60

g) The acquisition of the 60 Class 43 Diesel preserves an NPV of R1 871 m based on the
1064 Locomotive Model,

h) The PV of the Total Cost of Ownership using the 1064 Locomotive model is R63.7m per
locomotive and R3 822m for the 60 additional diesels over their 30 year life.

i} The cost is estimated and therefore a final price can only be given upon negotiation

5. The proposed procurement has limited impact on Group finances and the critical ratios are
maintained.

6, For no delay the ratios are:

RO T ransivet Croups Ag i 1| - BudgaE™ | 1 v e T o Peofachiora:
+Ratios: Transnzt _p_y___Asis. - "l i pydgg_t i S T .g\.-.fﬂ Ifru!ect_!ans. - ; PR
e e m BT e e 20188 | a2006/15- | 2015/36° | 2036/17. | 2007/18 | aoasfie

- Operating margin % 249 2481 31.5 32.5 35.4 36,3

- EBITDA % 42.9 46.7 49.1 43.7 518 526

- Raturn an average total assets (%) 8.0 10.0 11.3 12.4 14.2 145

- Gearing (%) 46.6 4.7 47.7 47.0 45,2 41.6

- Net debt to EBITDA {Times) 3.04 2.70 2.53 2.40 217 1.94

- Asset turnover {Times} 0.30 .33 0.34 0.37 0.38 0.38

- Cash interest cover {Times) 33 36 4.0 4.1 4.5 4.8
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7. For aone (1) year delay the ratios are:

Ratios:TramnatGrovp Budget | . - Projections ...
-.One(}) YearDelsy . .. . |'2013/14 | 2014/35 | 2015036 | ‘201e/17 | 2017718.| Zoassis-
- Operating margin % 24.8 285 9.6 29.0 313 32.0
- EBITDA % 42.7 46.2 476 47.1 48.7 49.5
- Returs on average tota! assets (%) 7.9 9.7 104 106 11.8 12.0
- Gearing (%} 46.2 47.3 47.8 48.7 48.7 47.1
- Net debt to EBITDA (Times} 3.0 273 267 2.75 2.64 249
- Asset turnover {Times) 0.30 0.33 0.33 0.35 0.36 0.36
- Cash interast cover (Times} 33 3.6 3.8 3.7 3.7 398 |

8. For a two {2} year delay the ratios are:

Ratfos 'rransnat Group. . T
Two (2} Year B _lam’dw "w i - L 4| 2087/18 | -2018/19
- Operating margin % 24.8 28,3 29.3 281 316 32.6
-EBITDA % a2.7 459 47.2 471 48.9 50.0
- Return or average total assets (%) 7.8 4.6 10.3 10.7 12,0 12.3
- Gearing (%) 46.0 46.6 46.8 a7.4 47.7 46,3
- Net dabt to EBITDA (Times}) 295 2.67 2.61 2.64 2.55 241
- Asset turnover (Times) 0.30 0.33 0.34 0.35 038 6.36
- Cash intevest cover {Times} 258 3.6 3.5 3.8 3.9 4.0

SOCIO-ECONOMIC BENEFITS

9. The transaction will be aligned with the Government of South Africa’s socioeconomic policy
framework, including CSDP, NGP, NDP, $51, and IPAP2.

10. Meeting the MDS growth targets supports the National Development Program in the
industrialisation of SA’s mineral resources,

11. The program supports the sustainable development of a South African locomotive production
industry.

12. Economic benefits include:

a) Using idle capacity available in South Africa

b) In terms of the National Treasury instruction note the local content for designated sector
{rolling stock - locomotives) for electric locomotives is 60% and for diesel iocomotivas is

55%.
¢} Ability to reinstate / retain local jobs as the skills poo! already exists

d) Significant indirect and direct South African jobs will be preserved which inciude
approximately 186 direct jobs at the TE assernbly facility with further jobs retained in
downstream enterprises

PROJECYT RISKS
13. Both projects face several risks that could affect their overall economic viability:
14. Locomotive Delivery: This could arise if {i) the confinement is not approved (i} unforeseen
circumstances on the part of supplier including not complying with CSDP conditions.
15. Lower volumes: MDS volumes may not materialise per plan negating the need to cascade
locomotives and / or the class 43 diesels not being fully or optimally utilised,

Board 100 60 Final doc Page 22 (7 1/22/2014

100 Electric Coat Line Locomotives and 60 Class 43 Diesals
Transnet Board



PSV-1245

PV-096

16. The coal line kcomotives are nonetheless still nearing their end of life and these will require
replacement in the short term to sustain coal exports at 81 mt. Long term coal contracts are
currently being negotiated for 81 mt and there are sufficient coal reserves to sustain this
tempo. The model and NPV is further based on 95% of the coal export volumes materialising.
There is no risk to this project if volumes do not ramp up o 97.4 mt,

17. Exchange Rate Fluctuations:

a) For the 100 Electric confined to CSR, the Yen / Rand Rate is used as a forecast given that
the Class 19E deal was used as a base. Localisation is already set at 60%, thus mitigating
exchange fluctuation risks.

b} For the 60 Class 43 confined to GESAT the base price is taken R10/USD. The rate is
forecast to strengthen in the short term which includes the duration of the contract
before weakening.

18. Tariffs not being reaiised:

a) For the coal line current FOB prices for RECT coal are around US$90 per ton, well below
the peak of over US$150 per ton. At R9.50/USD and a tariff of R126 per ton, transport
accounts for ~13% of the FOB price. Pressure on tariffs will remain till there is a long
ferm sustainable uptick in the FOB price.

b) For General Freight increases linked to inflation are not seen as & risk while increases
above inflation will be subject to scrutiny and downward pressure.

19. Tariff exposure to commodity downturns:

a} In the short term this could impact the viability of emerging miners for export coal. This
will affect only 3 mt as-the rest are based on long term contracts being negotiated. The
model is also based on 95% of the volumes realising.

b} Locomotives have a 30 year life-cycle which transcends economic cycles. In the short to
medium term the global economic recovery is seen as slow but sustained. The economic
enwvironment for General Freight locomotives was fully set out in the 1064 business case,

20. Over Capitaiisation of the Coal Line: This is not 5een as a risk as the locomotives sustain
curtent voiumes of 81 mt for which long term contracts are being negotiated. The reserves in
the Mpumalanga basin are also acknowledged to be able to sustain this tempo for the long
term. There is thus litte risk of stranded assets. The locomotives being replaced are at the end
or very ciose to the end of their economic life and would require replacement in the very short
term even if they were not cascaded to General Freight.

21. Project interdependencies:

a) Crucial to the new operations and achieving 81mt on the Coal Export Line with the
additional 100 Electric locomotives requires constructing the Ermelo bypass line. This line

enables two 100 wagons trains from the mines to be coupled together enabling the train
to proceed as @ single 200 wagon Radio Distributed Power (RDP} train without going into

Ermelo Yard,
b) An interdependency for the 100 Electric locomotives is cascading locomotives to general
freight. The 60 Class 43 Diesels do not have other project interdependencies
22, Project risks will be mitigated during implementation by a dedicated cross-functional
project team to manage the contract,
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RECOMMENDATION:
23. Itis recormmended that the Transnet Board of Directors approve the foliowing:
a) Note the risk to TFR MDS volumes through insufficient traction power resulting from the
delay in the procurement of the 1064 locomotives:
b) To approve the investment in and procurement of 100 Electric locomotives required for
the Coal Export Line in the amount of R3 871 m (excluding borrowing costs):
¢} To approve the confinement and award of the procurement for the 100 FElectric
locomotives.
d) Te approve the investment and change in the fieet plan to procure of 80 Class 43 diesel
locomotives for General Freight in the amount of R1 826 m (excluding borrowing costs):
&} To approve an extension of the current Class 43 diesel locomotives contract for 60
additional locomotives:
f) The GCE be deiegated the power to sign and conclude all relevant documents to give
effect to the above resolutions, including the award and process approval.
RECOMMENDED BY:
Sivabonga Gama Date:
Chief Executive J
Transnet Freight Rail
RECOMMENDED BY:
?‘};‘:bﬁx Al
Anaj Singh Date:
Group Chief Figancial Officer
Transnet SOC Ltd
RECOMMENDED BY;
Qxz. /.7 &,
Brian Molefe Date:
Group Chief Executive
Transnet 50C Ltd
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MEMORANDUM
W, LY anSnet. net
To: Brian Molefe, Grotp Chief Executive

From: Siyabonga Gama, Chief Executive, TFR

SUBJECT: MANUFACTURE 100 CLASS 21E DUAL VOLTAGE ELECTRIC COAL
LINE LOCOMOTIVES IN CHINA.

PURPOSE:

1.

This purpose of this memorandum is

2.

1.1 to request the Group Chief Executive (GCE) to request the Minister of=
Finance (the Minister) to exempt the acquisition of the 100 ClassE Dual Voltage

Electric Coal Line Locomotives (The locomotives) from the provisions of the PPPFA

reguiations (2011) and the Instruction Note for the Rolling Stock Sactor issued by
National Treasury (NT) dated 16 July 2014 (the Instruction Note).

1.2 Pending the outcome of the request for exemption to the Minister, to
approve that the mem ts—Hok—the—recenty—3 q 100 Class 21E
locomotives be manufactured at the China South Rail (CSR) facilities in China and
imported as complete units. This would be a change to the current program where
40 are manufactured at the CSR fadilities and the remaining 60 are assembled by

Transnet Engineering.

BACKGROUND:

2:3. The Board submission of January 2014 proposed an accelerated procurement to

mitigate General Freight MDS volumes at risk by confining 100 Class Z1E
locomotives to CSR {Chira-Sewth-Raily and extending the current class 43 contract
with GESAT (General Electric South Africa) by 60 diesel locomotives. The
accelerated acquisition would mitigate the MDS shortfall by at least a year with the
effect realised in 2015/16._A copy of the approved Board submission is attached
as "A”".,

The heavy haul 100 Class 21E locomotives will be deployed in the Coal Export Line
and will release 125 locomotives that will be used on GFB pending delivery from
the 1064 program,

The original proposal to the board on the 100 locomotives was for 56 operational
locomotives to be delivered in 2014/15 and 44 in 2015/16
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The currently contracted delivery schedule provides for 36 tocomotives delivered in
2014/15 and 64 in 2015/16.

This delivery schedule is under further pressurefurther—exacerbated by the
locomotives having to undergo type testing and approval. This impacts the first
deliveries such that no locomotives will be operationally available in 2014/15.

The net effect is that there is no relief in 2014/15 from the currently contracted
delivery of the 100 Class 21E locomotives,

The 100 Class 21E locomotives would have protected 2.4m tons in 2014/15 per
the board submission and 4.4m tons in 2015/16.

DISCUSSION

The discussion below makes referencerefers to three dassesbypes of locomotives
that are currently being procured:

i} The 95 Class 20E locomotives

i) The 100 Class 21E locomotives for the Coal Line

jiii) The 359 Class 22E locomotives General Purpose locomotives for General
Freight.

-11. __TFR engaged CSR on its (TFR's) desired expedited delivery program for the 100
Class 21E locomotives. CSR responded by advancing the CSR manufactured
locomotives by 3 months but the TE assembled locomotives were only advanced

by one month. This is set out in the tabie in Annexure A.

To assist meeting TFR's requirements, CSR further proposed that the full 100
locomotives be manufactured at their facilities in China which would result in the
complete delivery ex-factory in 2014/15,

IMPLICATIONS

13, The implications cover:

i) Effect on TE
i} Impact of the accelerated delivery
)] Localisation

Effect on TE: CSR waswere one of successful bidders for the 1064 locomotive
program. They are currently assembling the 95 Class 20E dual voltage electric
locomotives at TE'S Koedoespoort facilities. On completion of the 95 contract, the
production line will switch to the &0 locally assembled Class 21E and thereafter to
the 359 locomotives being their allocation of the 1064 locomotives.

The local assembly at TE of the 95 (lass 20E, the 60 (of the 100) 21E and the
359 Class 22E are all planned as a sequential back-to-back operation on one line.
Opening a second line for the CSR locomotives is not practical considering that it
has to be equipped (jigged) and the staff and skills required will come out of a
limited pool.



The 95 Class 20E program is currently behind schedule. It is anticipated that
recovery efforts notwithstanding, this delay will have a knock-on effect on the &0
locally assembled Class 21E locomotives. This in tum will have a knock-on effect
on the 359 Class 22E locometives as local assembly at TE is due to start in July
2015,— with the first locally assembled Class 22E locomotives coming off the
production: line in December 2015.

16-17. Removing the 60 Class 21E locomotives from the assembly line provides a
buffer for TE and CSR to accommodate any residual delay in the 100 Class 20E

program and to setup production for the 359 Class 22E locomotives where no
delay can be tolerated.

1218, Accelerated Delivery:

Month Oct Nov Dec Jan Fab Mar Apr May
-14 -14 -14 -14 -15 =15 -15 -15
CSR 5 15 20 20 20 20
SA Poit 5 15 20 20 20 20
Commission 20 20 20 20 20
o 20 40 60 80 100
Cumulative

15:19.  The Class 21E locomotives have to undergo obligatory type approval by the
RSR (Rail 5afety Regulator) and operational testing.

1000, The accelerated delivery provides Class 21E operational locomotives per the
above table. These In turn will protect approximately 0.5mt in 2014/15.

2621, The accelerated delivery will protect the full 4.4mt in 2015/16 per board
submissian. This will not be possible with the currently contracted delivery which
extends to August 2015 with still a menth for commissioning thereafter.

Localisation: Fhe 3 g e <
a—yearThe Instruction Note on Rollmg Stock stunulat&s a minimum threshold of
60% local content in respect of electric locomotives.  Only those bidders who
comply with this requirement will be further considered. The submission to the
Board to confine the 100 locomotives to CSR contained the 60% minimum content
2223, However, if all 100 locomotives ar are manufactured in Chlna the 60% thrshold

will not be met.Fhe s ts 7 g i
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23-—For the reasons outlined above, the GCE is reguested to approach the Minister to
exempt the acquisition of the 100 locomotives from CSR from the provisions of the
PPPFA requlations and Instruction Note and to approve the manufacture fo the
100 locomotives by CIR in China, pending the outcome of the the request to the

in A | Commented [PVCIL]: Explain how local content hos been
T R exceﬁdedoﬂthe|064dea|whld1morethanoompensal,esforme]oss
- of local content on the 108 loco transaction.




RECOMMENDATION:
25. It is recommended that:
1. hi fve request the Minister to exempt the

acquisition of the 100 ClassE Dual Voitage Electric Coal Line Locomotives from the
provisions of the PPPFA requlations (2011) and the Instruction Note,

24:26. 1.2 Pending the cutcome of the request for exemption to the Minister, the

E?

GCE to approve that the 100 Clags 21E locomotives be manufactured at CSR’s
facilities in China and imported as complete units. F-s-recemmended-thatapproval

ippereds ESRwerls
25.27. Other terms and conditions of the contract, including price, would remain
unchanged.

Recommended by:

Siyabonga Gama
Chief Executive, Transnet Freight Rail
Date:

Approved f Not approved:

Brian Molefe
Group Chief Executive Officer
Date:
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Trensnet SOC Lid Cartton Centre PO, Box 12501 RA
Refistraion Number 150 Commissioner Str. Pakview 1 NSNET
1990/000900/06 Johonnashrg South Afiica, 2122
2001 T 427 11 308 2253 A /
F+2Y 11 308 1269
MEMORANDUM:

I

To:  Anoj Singh, Acting Group Chief Finandial Officer
Brian Molefe, Group Chief Executive

CONFINEMENT OF ADVISORY SERVICES RELATED YO THE ACQUISITION OF 1064
LOCOMOTIVES TENDER.

1. To obtain approval to coifine the abovementioned business to any o o & combination

3 mmmmmmmmmmmmmma

4, Tnmﬂmwmmwmmmmmmn 1202 GFB
focomotives were appioved as part of the TFR fleet strabegy. OF the 1202 GFB
locomotives, @ contract was oonchuded for 43 diesels and a bender was issued for 95
elecirics iR Decemiber 2011,

S. TFR mow requires 1064 {599 electric and 465 diesel) GFB locomotives. The locomotives
ere required 1o support the execution of tha Matkst Demand Strategy {MDS) and achieve
the projected Emhh%ﬁﬁﬁmhﬂt??nﬂwmhﬂlﬂﬂw
170.2 million tonnes by FY 18/19.

MOTIVATION:

6. memmmahmummmmmmdw
ocomotives. The business case was circudated on 28 Manch 2012 to members of CAPIC.

7. The investment for the 1064 GFB Locomatives is included in the 2012713 Corporate Plan
and is required to Auifill the aspirations of the Market Demand Strabegy ["MDS™) of
ramping up GFB from 80mtps te 170 mtpa by 2016/19 as well as to muet the capital
investment expenditure targets.

o @y’
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B mmmmwwmptauumm capital and volumes, the first tender
awaed peeds to be made by November 2012.

9. In light of the magritude of the investment of R38,1 billion and the potential risks that
sach: an investinent poses to Transnet, further work is required to strengthen. the current

iﬁ.mmm”mmafmwmmh business however
further vestfication and validation of this work Reed t be conducted by Group, which

Mitigating the foreign exchange risks inherent in the acquisition of assets from foreign
suppliers;

. mm.mmm-mmm;mmmm@.g. programmatic
proourement)

. NﬂuﬁummeMmdmummbhbuﬁmwpmmm

ommmwmmammm
assumptions (e.g. demmmmu)

* Conducting comprehensive risk assessments (e.g. Hisk of double dip recession) and

n.ammammwmn:mwnmmw.mmem

u.mwmeumwmmimwmm_ammw-mmk
fecommended thiat & paraliel process be followed as outfined befow:

. mamwm..mm.ﬂmnskmw;

“ mmumwwm.wemwrmwmummmam
could be,Eanicelied should these approvais not be obtained;
Mdmmmmimm-wmyzmzmmdngmwmu;
Obtaining PFMA approval from DPE and National Treasury;

Obtaining FFAFA exen from Natieril Treasiny if no tender respondents meet the

- _”.:a&m.'mmzmw=&mwmz-mwbv
December 2012,

13 The BADC and BOD spproved the abiove process. and as a eonsequence, we require the
mmwmmmﬂwmw 10 above.

i4. KPMG, PWE, Aurecon, Letsema, McKinsey has been selecied: based on prior Transnet SOC
wwwm-mmmmzmmmpnmn-

Advisory Services, 1064 Lacos C




as they were engaged by PRASA in the recent procurement of locomotives and coaches.,

18. From a Supplier Development perspective, as a criteria, 30% of the awanded work wiil be
subcontracted o BBBEE companies with a high fevel of black (induding female)
ownership, management control and employment equity.

GROUNDS FOR CONFINEMENT:

16. Appended below, for your easy reference, is an extract from the iatest divactive, dated 5
July 2011, stipulating the grounds for confinement. Group ISCM is of the view that this
matter complies with grounds (a) and (d), and the request for confimement is therefore
fully suppoited —

a) where a genuine unforesesable urgency has arisen which is nat attributable to
bad planning;
suppliers. For Instance, patented / proprietary goods or OEM spares and
components. Operating Divisions are however requirad to satisly themselwes that
there are N0 new entrants on the market who could sisd be tested:

¢} for ressons of standardisation or compatibility with existing products and services.
A case must be made that deviation from existing standardized goods or services
will cause major operational disruption. If mot, oconfinements based on
“standardization” will not be considered; or

d) when the gaods or services being procured are highly specialized and largedy
identical to thase previously execiuted by that supplier and &t is not in the intenest
of the public or the erganization to solicit ather tender offiers as it would result in
to be used as a giound for confinement, R is important to note that ail pre-
requisites must be setisfied i.e. the goods or services must be highly spacialised,

17. Spedific emphasis is placed on grourds (3) due o the urgency of the tender being
awarded by Decernber 2012, as approved by the SADC and 80D,

PROCUREMENT STRATEGY — EVALUATION METHODOLOGY
18. Salient Teatures of the evaluation is as follows:
¢ The evaluation will foliow a staged process with minimum thresholds:

o Stage 1 - Technical Evaluation (70% threshoid)
o ‘Stage 2 - Commercial including price (60%) and BBBEE (40%)

The successful bidder will be required to partner with a black firm and subcontract a
minimum of 30% of the business awarded.

Advinory Services, 1054 Locos
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FINANCIAL IMPLICATIONS:

tz;m-wmmm-mmmm.smmmmn
services required as: requested in: paragraph 1 of this memo,

BUDGET IMPLICATIONS:

18, Sufficient funds are available in the budget as these gosts will be capitaiised to the cost of
the asset Ko IFRS.

19. The confinement of business at an estimated cost of RS0 milion falls within the
wtadiction of the Group Chief Executive in. terms. of poragraph 5.4.3 of the Transnet DOA

;'I. /4
A e

W

Page 4
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RECOMMENDATION:

22. Tt is recommended that the Group Chief Executive approves the following:

a. confinement of business to the estimated valued of RS0 million, for the advisory
services required in the go to market strategy for the acguisition of 1064
Locomotives. The award of the business will be considered by the TOC TAC in the
normal manner.

€. Delegate authority to the Acting CFO to award business after completion of the
adjudication process.

iger, Pracurement
Date: 7 los]20v.
lm)m‘w ] NetRecammended
e
Manager (Policy, Standards & Executive Manager
Date: ‘?70{/30;3 Date: 7/5 /2ot 2,
‘Recommended / Not-Reeammended Recommended / Nat=fteowwhmerded..

7 Chief Executive
Date: iO\OS\QDtL

Page 5
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MEMORANDUM = ) | c::m:g \_J

To: Brian Molefe
Group Chief Executive

From: Ancj Singh
Group Chief Financial Officer

Date: 18 October 2012

SUBJECT: CONFINEMENT AND AWARD OF SERVICES; CAPABILITIES AND RESOURCES TO
SUPPORT THE MARKEY DEMAND STRATEGY FOR PROCUREMENT AND CAPITAL

EXCELLENCE AND PRODUCTIVITY ("SWAT TEAMS")

PURPOSE
1.  The purpose of this memorandum is;

1.1.  to obtzin approval for the confinement and award of services, capabiiities and resources
to support the Market Demand Strategy for procurement and capital excellence and
productivity 1o McKinsey & Company.

i.2.  to request approval for an increase in budget by R100 miliion due to the finalization of
the scope and deliverables, to R200 million,

BACKGROUND

2. Transnet SOC Ltd announced that it expects to sustain S88 000 indirect jobs across the
economy through its Market Demand Strategy (MDS), which will see the company spend
R300 billion on capital projects over a seven-year period.

3. The MDS is aimed at expanding South Africa’s rail, port and pipelines infrastructure, resulting in
a significant increase in freight volumes, especially in commodities such as iron ore, coal and
manganese, It will aiso lead to a significant modal shift from road to rail.

4, The main objective of the strategy is for Transnet to invest in building capacity to meet validated
market demand that will enable economic growth.

5. Following an open tender process, the GCE approved, the appointment of the McKinsey
Consortium and the Deloitte Consortium to provide resources, services and <a abilitnes to
support MDS for procurement and capital, for a budget of R100 million, refertn An

\/\

7
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DISCUSSION

6. OQver the last couple of months, Transnet and McKinsey & Company spent a considerable
amount of time on the scope of work, deliverables and allocation of responsibitities amongst the
consortium members. This process resulted in the finalization of clearly defined and amplified
scope and deliverables for the engagement to ensure better implementation and management
of bath internal and external resources,

7. In addition, the scope and deliverables are structured to ensure key skills transfer to Transnet at
the end on the engagement,

8.  During these post tender negotiations (PTN), McKinsey % Company daimed that there was a
conflict of inteliectual property between McKinsey & Company and Deloitte Consulting as they
are two international competitors. The intellectual property issue arises from the fact that
Deloitte’s would be exposed to McKinsey's methodologies and practives which constitute
McKinsey's proprietaty information, However, Deloitte's sub-contractor, PD Naidoo and
Associates has no intellectual property related issues and McKinsey is willing to work with them
to ensure the skills transfer objectives are met. The Transnet Acquisition Councll has therefore
been requested fo approve a non-award of the business as originally proposed (See Annexure

C)

9, In order to ensure that Transnet receives the most comprehensive appointment of services,
¢apabilities and resources o support the MDS for procurement and capital excellence and
productivity, it is recommended that this project be confined and awarded to McKinsey &
Company. Mckinsey has undertaken to sub-contract 2 portion of the contract to Letsema
Consuiting, Regiments Capital and PD Naidoo, which are black empowered companies.

10.  Preliminary deliverables are articulated in annexure B,

10.1. The overall objective of the SWAT teams Is to enable Transnet to deliver its capital project
portfolio in an effective and efficient manner by ensuring that:

i0.1.1. Projects are aligned with the overall strategy and properly prioritized across the
porifolio;

10.1.2. Each project within the portfolio is the right one, addressing the right business
need, in the mast cost and resource-effeciive way;

10.1.3. Reduce the guantum of the unfunded capital by scrubbing and optimizing the
porifolio;

10.1.4. Each praject is executed in the most effective and efficient way through application
of a revised organizational structure;

10.1.5. Setting up the required structures and governance to ensure capital projects are
appropriately supported;

10.1.6. Capital procurement is not a bottleneck to project delivery by supporting a subset

of high value procurement events; and

SWAT tezms Page-20L6”
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10.1.7. The right toals and systems are available in a sustainable way.

11.  To achieve these objectives, a number of short and longer term initiatives will be launched to
ensure Transnet delivers on MDS, and reduce the current capital by ~R40bn-RS0bn in the first
wave and leave Transnet with the ability to continue to drive improvements.

12.  Short term initiatives

12,1, Set up a ‘project factory’ — a SA first to leverage limited resources and build a sustainable
way of developing our capital project business cases. This will cover the biggest
commedities and account for > 80% of the capex spends In the first wave {based on the
capital spend of R412bn, which comprises the Corporate Plan 2012/13 Capital Spend
(R300bn) plus Group Planning and Monitoring identified R112bn capital deficit). We
expect this to deliver 12.5% (~R41bn) in capital savings. It wilf akso be 2 kick start to
building the institutional capacity (teams) that can take this process focward.

12.2. Re-cut the project porifolic - create projects which reflect the intended business
outcomes (e.g. volumes, IRR, socio-ecoromic etc.} and alf of the capital and operating
inputs required to achieve those culcomes. We expect this to deliver ~R10bn savings.
As pait of this process a dedicated portfolio management team will be established.

12.3. Accelerate capital procurement — ensuring that capital procurement is not a bottleneck to
project delivery. The pipeline of 400 procurement events wil need to be supported- the
support wilt be targeted to a subset of these events,

13.  Long term initiatives

13.1. Set up the capital organization and implement the capital platinum standard at Transnet —
Setting up the required structures and governance to ensure capital projects are
appropriately supported. In the long run this will increase our capacity by ~1200 people
(to be determined).

14.  An operating made!, headed up by the GM: Capital (to be appointed), and McKinsey playing an
oversight role for a period of nine months, has been proposed as foliows:

Y
SWAT teams Qage 3086
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Regi
ton PO Naidoo
PD Naidoo Regiments

Consultants
GROUNDS FOR CONFINEMENT:

15. Appended below, for ease of reference, is an extract from paragraph 15.1.2 of the latest PPV,
stipulating the grounds for confinement. We are of the view that this matter complies with
grounds (a) and (d} and the request for confinement is therefore fully supported -

a) Where 2 genuine unforeseeable urgency has arisen which is not attributable to bad
planning;
Nmesaa@mrﬂewyencytbrmisprojeawpmcaedasiisﬁryfomwangtﬁeMDS
strategy. Transnet has previously gone out on open tender for this work but due to factors
listed above were not able to award, As this assignment is of a professional services nature
(a5 opposed to the tendering for a simple prodict purchase, for example), a number of
Issues including detaled scope intellectual property concerns, were only fully darified
Mlurrinated and identified during the open tender.

b}  The goods/services are only obtainable from one supplier/limited number of supptiers. For
instance, patented/proprietary goods or OEM spares and components. Operating Divisions
are however required to satisfy themselves that there are no new entrants on the market
who couid also be tested;

€)  For reasons of standardization or compatibility with existing products and services. A case
must be made that deviation from existing standardized goods or services will cause
major operational disruption. If not, confinements based on “standardization” will not be

considered’ or

d}  When goods or.services being procured are highly specialized and largely identical to
those previously executed by that supplier and it is not in the interest of the public or the
organization to salicit other tender offers as it would result in wasted money and/or time
for Transnet, When this particular ground is intended to be used as a ground for
confinement, it is important to note that all prerequisites must be satisfied i.e, the goods
or services must be highly specialized, akmost identical to previous work done and
approaching the market again would resuit in wasted money and time.

16. In addition, with regard o reason (d) above, it may be menticned that Md(ins?fmported
A
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Transnet during the 2012/13 Corporate Plan approval process by refining the MDS, developing
supporting documentation and communicating with stakeholders. They assisted with the
scrubbing and prioritization of areas for consideration in the plans. They furthermore developed
the MDS implementation framework and the principies. This framework and principles wili now
be executed in this procurement event, McKinsey also provide detaited support on procurement
and Capital events which will be continued in this procurement event.

To issue another open tender will not address the intellectual property issues; On the other
hand, a confinement will eliminate fruitless and wastefu expenditure of money both from a
Transnet perspective and supplier perspective, In addition, {f Transnet chooses another supplier
at this stage, time would be required for the new supplier to adequately come to understand the
scope and Transnet’s business, thus extending the start and end date of the assignment.

FINANCIAL EMPLICATIONS

17. The estimated cost of the final scope for the resources, services and capabilities to support MDS
for procurement and capital (SWAT teams) is R200 million, against the initialty approved amount
of R100 milkon,

18, Accordingly, an addftional amount of R100 million is required to achieve the deliverables as set
out above,

19. A preliminary view of which consuitants will do work is provided in Annexure C. The % split of
fees amongst the services providers is set out below:

Regiments

PD Naidoo

Letsema

BUDGET IMPLICATIONS

20.  Sufficient funds are available in the 2012/13 budget as it is estimated that only a third to a half
of the R200 million will be expensed in the 2012/13 budget, The 2013/14 budget will need to be
updated within the current budget cyde to account for the 2013/14 expenditure. It should be
Roted that there is a possibility that a portion of this R200 million may be eligible for
capitalisation to specific assets rather than being expensed,

21 Any carty over into the 2013714 year will be budgeted for in the next budgeting cycle.

22, R100 million was set-aside and previously approved by the GCE in the Memorandum: *Source of
Funding for Strategic Project for 2012/13",

e g
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APPROVALS AND DELEGATIONS:

23.  The confinement of business falls within the jurisdiction of the Group Chief Executive in terms of
paragraph 5.4.3 of the Transnet DOA Framework dated 25 April 2012 {effective 1 May 2012).

24.  An approval to confine and award is sought given the urgency of the matter and the fact that
the confinement is made to only one supplier (See PPM 15.1.3(b)

RECOMMENDATIONS
25.  Itis recommended that the Group Chief Executive approves;

25.1. the confinement and award of services, capabiiities and resources to support the market
demand strategy for procurement and capital excelience and productivity to McKinsey &
Company with the proviso that McKinsey & Company sub-contracts a portion of the
contract to Regiments Capitaf, PD Naidoo and Associates and Letsema Consufting.

25.2. an increase in budget by R100 mifion due to the finalization of the scope and

deliverables, to R200 million.
Requested by: Recommended/ Notracommrerded:
/

MM /‘L} >y i
Thabeo Lebelo Wynand ulzen
General Manager: Group Financial Planning Manager (Pglicy, Standards & Governance)
Date; Date: /G 7!’-0 %)&’/‘2_
R ended / Nebreesmmended:.. Recommended/Natreramimandad.

eter Volmink Edward Thomas

Executive Manager (Governance), iSCM Acting Group Chief Supply Chain Officer
Date; /1§ xNober otz Date: 1q|ialzan.
Recommended/Notracommended:
Anof Singh g}
Group Chief FinanciaPOfficer
Date: '2hajn

Approved/Not-apEroved:

Brian Molefe
Group Chief Executive

Date: T . 173 -
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MEMORANDUM
www. ransnet.net
To: Brian Molefe
From: Anof Singh N
Group Chief Financlal Officer

Date: 7 October 2013
SUBJECT: CAPITAL OPTIMISATION AND IMPLEMENTATION SUPPORT

PURPOSE

1. The purpose of this memo isto request the Group Chief Executive to approve a
confinement and award. in respect of the Capital Excellence programme to a
consortium of Regiments & Company and McKinsey and Company {"Team”) to:

a. Further value optimise the capital investment portfolio by a minimum of
R100 billion for maximum fee of R173 million (excluding expenses and
VAT} in excess of the ~R49bn optimisation expected from scrubbing and
optimization. by the Project Factory;

b. Implementation and embedding of the platinum standard developed by
Capital Inbegration for 2 fixed fee of R72 million,

2. Trargnet's capital programme is one of the most ambitious initlatives in the
world. By how, we all understand that South Africa’s growth and the success of
MDS are dosely interlinked and depend on our ability to execute capital projects
effidently and effectively. The programme also provides opportunities to achieve
the transfarmation objectives of job creation, skills development, localisation,

3. Transhet kas recognised the importance of strengthening s capital delivery
systemn  {organisation structure, skills, capacity, systems, processes, and
governanice) and has previously appointed the consortium, led by McKinsey &
Compaiy, to assist Transnet to deliver its capital portfolio in an effective and
effident manner, through a Capital Excellence Programme. The programme
corsists of four Lighthouse Projects which have been launched to reduce the
current capital spend by ~R49bn:

3. Set up 3 “Project Factory” — a world first to systematically scale limited
resoyrces and build a sustainable way of developing robust capital project
business. cases, optimized for socio-economic outcomes and improved
execution readiness, thereby de-risking Transnet's project defivery.

b. The Project Factory is expected to cover at least eight of the) biggest
commodities, accounting for ~80% of the capital s volumes

1
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over the first 3 waves, with anticlpated capital savings of ~R39bn;

¢. Re-cut the project portfolio - ensure that Transnet only creates capital
projects that deliver the intended business outcomes (volumes) in line
with Transnet’s strategy, and that these projects accurately reflect all of
the capital and operating inputs to achieve these outcomes. We expect
this to deliver ~R10 billion in capital savings, as well as establishing the
internal capabilities and methodologies in the portfolio management team
to sustain this going forward.

d. Accelerate capital procurement — ensure that capital procurement is not a
bottleneck to project delivery, with support targeted to procurement
events that are critical for the large projects.

e. Set up a “Platinum Standard” capital organization - build the very
foundation that will strengthen and sustain Transnet’s capital investment
levels beyond the seven year plan; including creating the structures,
processes and govemnance to ensure capital projects are appropriately
supported. In the long run this will increase our capacity by ~1200

pecple.

4. The projects as listed above are contained in the current LOI, dated 23 January
2013. The current fee split for this engagement (excluding expenses and VAT)
for McKinsey and Its subcontractors is as follows:

a. McKinsey & Company: 58%
b. Regiments: 28%
¢. Letsema: 14%

5. The Capital Excellence Programme has already picked up momentum:
a. Project Factory - the concept, methodology, fleor plan and skeleton
organisation have been developed and pilot projects identified;

i. A rapid review of the Manganese business case has been
commissioned and includes a focused validation of key
assumptions in the business case as well as a review of financial
models and monte carlo risk analysis.

ii. We have compiled the list of project sponsors and directors for the
five mega programmes as approved by EXCO and presented at
the Board of Directors strategy session. The processes to appoint
the relevant teams are in progress.

iii. Transnet has been unable to put the required pre-requisites in
place, so the Capital Excellence Programme has not ramped up as
quicikly as expected. For example:

1. Getting leadership alighment on the Platinum Standard
principles across Transnet has taken significantly longer
than expected;

2. The key area requiring significant resource commitment
from Transnet, creation of appropriately resourced owner'’s
teams, has been lacking to date and requires additional
focus and momentum in the immediate few weeks;

3. The Portfolio Manager has only been appointed effective
2" October 2013, and the filling of the remaining structure
is still underway;

b. Portfolio Recut ~ the R307 billion MDS capital budget has been recut into
30 programmes, creating the first portfolio view for Transnet, supported

by a prioritisation tool. R17 billion capital savingsihave been identif
(with an additional R10 billion from the iocos busj case).
CAPITAL OPTIMISATION AND IMPLEMENTATION SUPPORT
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€. Platinum Standard — the Group Capital Integration team has been ramped
up, with capability building for the 5 existing tean members and 5-10
Graduates-In-Training. The programme owner's team blueprint and
governance modei has also been defined, along with the programme
sponsor and  programme director roles. The CAPIC mandate has been
refined to include the steering of mega-projects, and a capital allocation
process has been developed.

DISCUSSION

€. The original contract was confined to the consortium. The contract fee payable,
of R174.6 million (inchiding expenses, excluding VAT) is dependent on the
achievement of aif the defiverables and the capital savings targets on the
folloaint e

a. Programme set-up: R78.9 million guaranteed fee (including expenses,
excluding VAT) fo build the base capabilities within Transnet and to lay

the foundations for the: scrubbing and optimization work;
b. At risk: R95.2 million {including expenses, excluding VAT), contingent on
the restization of R49 billion capita! savings from  scrubbing and

7. The complexity and risk associated with the capital portfolio has increased since
the contract was negotiated, thereby increasing the requirement for capital
savings from R49 billion to ~R150 billion:

& The MDS investment portfolio of R307.5 billion over the next seven years
does not incorporate all projects to delivery 360 Mtpa, as identified by the
Capital Piansing team in compiling the kong Term Plarining Framework,
if all opportunities sre considered (in the unlikely instance of unlimited
capital) the  investment plan would be in the region of ~R450 biflion;

b. Transhet can only afford ~R230-280 billion due to volumes at risk, and
factors such as Increasing fabour costs and regulatory pressure. The
range is driven by the level of cost savings (e.g. procurement) and
revenue  enhancement (e.g. Africa) Initiatives that can be realised;

¢. Public Sector Partnerships (PSPs) currently belng developed
independently from the capital programme have citical inter-linkages
with Transnet funded programmes, and must be closely integrated to
ensure delivery of MDS  volumes;

d. Given the changing market conditions, under-staffed owner's teams and
discovery of additional risks, several mega-projects are further behind
scheduie than expected, and require additional supportto  ensure they
deliver within the MDS horizon. Overruns, delays and  estimation  erross
could be significant given the issues on the NMPP project and gicbal

trends in infrastructure projects;

e. Exthange rate rigk resulting from the import component of the capital
investritent programme quantified at ~R30 billion;

f. The ahility for Transnet to successfully execute the capital Investment
programme, on tine, at cost, and within the required quality standards
has been raised extensively by the credit rating agencles;

g. The Corporate Plan requires amending to reflect this improved
understanding of the capital portfolio, and recent changes in demand.

8. One of the initiatives tabled at the Board Strategy Session was the Portfolio
optimisation as well as the Project factory driven optimisatipn of mega projects

CAPITAL OPTIMISATION AND IMPLEMENTATION SUPPORT / 3
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with total capital savings estimabed at ~R100 billion.

9. The Platinum Standard has been developed, however, a dlear implementation
and embedding plan must still be developed and rolled out for Group as well as
operating divisions. Furthermore, additional focus areas are required in the
following areas to create a sustainable solution across Transnet for the
embedding of the Platinum Standard:

a.
b.

C.

Resourcing strategies of TCP and Operating Divisions and filling of key
roles identified through the process;
Embedding the Capital Allocation principles for the future budgeting
coycles to create a dynamic Capital investment Plan;
Development of a Financial model that will assist Transnet with the single
view of Capital with links to volumes, demand and strategic objectives;
Change management across Transnet of the modified methodologies and
prindiples of the Capital Platinum Stendard. The focus on delivering
Capital Programmes to vield the strategic and business cbjectives of
Transnet, This will require

1. Formulation of an implementation plan

ii. Training programs across Transnet incorporating afl Operating

Divislons and all relevant functions within the ODs

iii. Refresher training programs over a sustained period of time
Development and implementation of a stakeholder engagement program
to incorporate requirements of the DPE, PICC and other stakeholders
Creation of a "Top Talent” program for Transnet with a focus on
becoming a world-class Capital Organisation

10, Transnet does not have the capacity to achieve these additional capital savings
and drive the Implementation of the platinum standards, as the capability will
only be created towards the end of the programme. It must be emphasised that
iIGC department was formed in January 2013 and to date only a further tweo
management team members have been appointed.

a. We propose engaging a team of consultants to ensure the embedding of

a sustainable solution of the platinum standard. This will significantly
reduce the reliance on consultant In the medium to long term by creating
the capacity Internally within Transnet
Value optimise the capital investment portfolio by a further R100 biflion
for fee of maximum fee of R173 million (excluding expenses and VAT)
that is contingent on the realization of the capital savings from scrubbing
and optimization by the Project Factory in the short term, next 12 - 24
moriths.; Value optimisation is defined as follows
I. Savings identified in optimisation covering both technical and
financlal solutions to deliver the 360mt volumes;
il. Reduction in value in the Capital Portfolio to deliver 350mt and
bringing all mega programmes to FEL 3 stage;
iil. Removal and deferment of projects will not be considered;

CAPITAL OPTIMISATION AND IMPLEMENTATION SUPPORT N/ \
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11. The contingent fee will apply on the following scale linked to optimisation

targets:

Further

Optimisation Contingency fee

target payable

1 000 000 000 1 726 531

10 000 000 000 | 17 265 306

20 004 000 000 | 34 530 612

30 000 000 000 | 51 795 918

40 000 000 000 | 69 061 224
50000 000 000 | 86 326 531

60 000 000 000 | 103 591 837
76000 000 000 | 120 857 143
80 000 000 000 | 138 122 449
| §0 000 000 000 | 155 387 755

100 000 000 000 | 172 653 061

12. Implementation and embedding of the platinum standard developed by Capital

Integration for a fixed fee of R 72 million.

13. A separate memo informing the GCE will be drafted once the optimisation is

complete and before payment is made to the consultants,

GROUNDS FOR CONFINEMENT

14, For ease of reference, below is an extract from the latest approved Procurement
Procedures Manual, stipulating the relevant grounds for confinement par (c) and

{d) for this case, whlch we believe remain refevant:

3. Where a genuine unforeseeable urgency has arisen which is not
attributable to bad planning;
b. The goods/services are only obtainable from one supplier/limited number
of suppliers. For instance, patented/proprietary goods or OEM spares and
components. Operating Divisions are however required to satisfy
themselves that there are no new entrants on the market who could also

be tested;

¢. For reasons of standardization or compatibility with existing products and
services, A case must be made that deviation from existing standardized
goods or services will cause major operational disruption. If not,
confinements based on “standardization” will not be considered’ or

d. When goods or services being procured are highly specialized and largely
identical to those previously executed by that supplier and it is not in the
interest of the public or the organisation to solicit other tender offers as it
would result in wasted money and/or time for Transnet. When this
particular ground Is intended to be used as a ground for confinement, it is
important to note that all prerequisites must be satisfied L.e. the goods or
services must be highly specialized, almost identical to previous work

done and approaching the market agam would

and time.,

It in wasted money
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15. Specific emphasis is placed on grounds (c) and (d) due to the petential business
risks associated with approaching the market on an open tender process and are
illustrated in the following table:

€. Standardization or compatibility
with existing products, deviation
will cause  major operational
disruption

This component of Ground C relates to the physical
operations of capital execution. Following an open
tender process and the potential appointment of
another provider will result in major operational
distuption of the porifolio recut, project factory
and capital organisation work which has been
rolled out across all ODs resulting in work done
since January 2013 needing to be redone. This has
all been done within a standardised process and
the additional work is compatible with exsting
products being provided by the Consortitm,

d. Goods and services being
procured is highly specialised and
fargely identical

This component of Ground D relates to the
spedalised work conducted in the re-cutting of the
capital investment portfolio and the optimisation of
programmes in the project factory. The tools and
methodologies have been developed and will be
applied across the Transnet investment portfolic
and then the same {0 be applied to the portion of
investment that’s not in the current 7 year plan but
part of the long term planning framework.

d. Approaching the market would
result in wasted money and time

Due to the specialised nature of the work a new
service provider will be required to start from
scratch and basically move the initiative back to
January 2013 and as a result will require simiiar
amount of hours to reach a level of where CI has
currently progressed to. This will result in funding
the same work already conducted by the original
service provider. Additionally the amendment to
contract does not guarantee any additional fees
unless savings are achieved.

FINANCIAL IMPLICATIONS, B-BBEE AND SUPPLIER DEVELOPMENT

16. Similar to the optimization and scrubbing target of R49 billion, only once the
FEL2/3 stages gate review and/or govemance processes are passed will the
consortium team qualify for the contingency fee of R173 million including:

a. Robust gate reviews;

b. Review and approval by CAPIC in line with the new CAPIC mandate,
C. Achieving the value optimisation targets as defined as
i. Savings identified in optimisation covering both technical and
financial solutions to deliver the 350mt volumes
fi. Reduction in value in the Capital Portfolio to deliver 350mt and
bringing all mega programmes to FEL 3 stage
d. Removal and deferment of projects will not be considered

17. The total fee of R245 miflion ~ at risk of R173 million and guaranteed fixed fee of
R72 million will be shared with the Team as agreed by the consortium in

conjunction with the Transnet sponsoring encec?iye; wi
CAPITAL OPTZMISATION AND IMPLEMENTATION SUPPORT
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share going to Regiments and 30% to Mckinsey and Company .

BUDGET IMPLICATIONS

18. The at risk of R173 million has not been included in. the budget, but due to the
contingent nature of the payment, if additional fees are paid, a significant saving
would have been attained on the capital investment plan of 100 times the
additional fees to be paid.

19. The guaranteed fee of R73 million has not been included in the 2013/14 budget
as the work will be executed over the 2014/15 financial year, and will be
budgeted accordingly In the 2014/15 Corporate Plan.

20. The GCE's delegation for confinements is R250 million per paragraph 5.4.3 of the
Delegation of Authority Framework (DOA), effective 1 June 2013. Therefore, as
pierthemammmmkmmmawmliswngmhtmw
GCE.

PSV-1279
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RECOMMENDATION

21. Tt is recommended the Group Chief Executive approve a confinement and award
in respect of the Capital Excellence programme to a consortium of Regiments &
Company and McKinsey and Company (“Team”) to:

a. Further vaiue optimise the capital Investment portfolio by a minimum of
R100 billion for maximum fee of R173 million (exduding expenses and
VAT) in excess of the ~R49bn optimisation expected from scrubbing and
optimization by the Project Factory;

b. Implementation and embedding of the platinum standard developed by
Capital Integration for a fixed fee of R72 million.

- EM: rnance{iSCM)
Pate:" f/.f0 .73 . Date: /Gt w0113

-9?0 PFM o

e n.d.w
Ganyffita

Group Chief Supply Chain Officer
Date: u{m 3

Recommended by

A

Anoj Singh (
Group Chief Finadcial Officer
Date: ) helz.

Brian Molefe
Group Chief Executive
Date: y - 149+ /0,

CAPITAL OPTIMISATION AND IMPLEMENTATION SUPPORT L



PSV-1281

9 39%d J SOURPHOAR DPISUMOD BRUDAIY P
¥ UORUAMAIG aPIBUMOP YOI0U Z-T U0 paseg ¢
51894 9 AU U] Pedw] BNUBAB) [ENUVS YO SOU]) 2

SPAReRIY) Guqeus pue SaARRAIY] 350D 40§ SuIBIEL YALIES %00T ‘SSARERII SnuaAdJ 40) suifiiewl YQLIES £1/2TAd SAunssy |

wRwaGeuew Aipinby pue sBupey @
ST/¥10Z 10y 5530040 Bujuueyd sssuisnq pauysy @

e (uqu) @0y,

uoRoNpas pusds Aeuonaosiy @ |
bujweans 1502 A1 @
Usayaa 133y uo paseq soueuuely @ B
Wowaundold @ £

uonesundo snuaasd ofjoguod Auadoly » :
(S3winjoA 1piogiano pue 31) ASsjens wouy ¢y S

puads jeydes psjebisey pue Aduspiye & B
_Eﬁﬁﬁo:ogﬁmg?_ﬁcwgmzﬁ-

WoPEROGIUR LUE) RGNy @) e

AN

; uoNLIR(A0R PSP - Iwesboud 7 0001 &) il
<> S CIII» | sowweibod (00D pue assuebuel jo uonesRY @ |
\ 0€-07_J spafoud eBaus jo uonesiundo uaaup Aopey plod ¢ 1
L 0/-09_J 13 94 BURITD PUe SIDUIPYP “LONESIUKD YOI @y L

02-b107 e'd uqy od ugy ed ugy SSAIRRIVL
ugy "wn) svailaa 190 snuaAdy
leyded R uonasyod apisumog @D

‘ uoneadxs sjyauaq pajejas pue saaneRiul
PT JO MIIAIRAQ -dOys)i0M AOE 03 uoiIeUISAId
JANSNYHL







ra el SOC Lud

Carlton Centrs P.O. Box 72501

it

legrstration 150 Commiszsioner Parkview L~
mber Str. Johannesbusrg — South Africa, 2122 o=
.998/000300/30 2001 T +27 11 308 2526 o]

F 427 11 308 2312 p

MEMORANDUM
www.transnet.net
TO : Brian Molefe
Group Chief Executive

FROM  : Anoj Singh

Group Chief Financial Officer

SUBJECT : COAL - BREAKTHROUGRH OF 2 MT

PURPOSE OF SUBMISSION
1. The purpose of the submission is to request approvel of the Group Chief Executive

{GCE) to approve:
1.1 The resourcing strategy and remuneration model for the Coal Line -
breakthrough of 2 mt initiative to mitigate the EBITDA at risk.
1.2  Confine and award services for support to the Internal team to McKinsey and
Company and its BBBEE Consortium pattners.

BACKGROUND

2.

i

NG

m

10,

11.

The 2014715 EBITDA at risk was presented at the March Group Exco (refer to Annexure
A). At that meeting the Exco accepted the risks and requested the GCFO to identify
mitigating strategies to address the risks presented in order to achieve the financial
performance and seven year MDS targets contained In the Corporate Plan.

One of the initiatives to mitigate the risk, contained in Armexure A, is increasing the Coal
line — breakthrough of 2 mt initiative.

The export coal business has been facing numerous challenges that resulted in volume
targets not being achieved (refer to Anneasre B— weekdy volumes),

The performance has beerr hampered by tippler performance and tippler unreliability, as
well as customner imfrastructure reRabitity.

Low demand from Coal customers impacted Export Maputo/TCM and West coal fiows.
Resowwce constrains e.g. shortages of wagon sets resulted TFR being unable to
capitalise on increased demand,

The implementation of Project Shongalolo has net yet yielded the required reduction in
cycie times, improverments in resource utifisation, efficiency improvements and resultant
vohame growth.

In 2014/15, Transnet aspires to transport 2 Mt weekly across the overall coal system,
inciesding the export coal line and other coaf (Eskom, Maputo, Durban), up from current
performance.

Significant investments have recently been made to increase capacity, including 110
new 19E locomotives, and extensive track refurbishment. Additional structural capacity
increases are (imited i the riear term by the Overvaal tunnel, and mited substation

capacity In certain sections.
Electricity constraints oh the TFR Coal mebwori impact ability to achieve projected

volumes,
11.1. The shortage of Eskom electrical capacity limits the throughput on thé Coal Line

to 75 Mtpa when operating trains with electric locomotives. —



12,

13.

14.

11.2. According to the current schedule, the elech‘ical capacity between Ermelo and
RBCT will be resolved in 2017/2018.

11.3. No timelines for the upgrade of electrical capacity between the mines and Ermelo
has been received.

11.4. In order to increase capacity beyond 75 Mtpa while the Eskom electrical
constraint exists, the trains must be operated with a mixture of electric and
dieset locomotives.

11.5. The Class 43D locomotives do not have the necessary functionality.

Logistical complexity is driven by the need to:

12.1. Accommodate GFB traffic on the same fines.

12.2. Manage coal collection from 32 separate mines across the Mpumulanga coal
basin and aggregate it at Ermelo.

12.3. Manage export distribution via rail-port intetfaces at three port terminals not
owned by Transnet (Maputo, Durban West, RBCT).

Based on the achievement of weekly volumes it is estimated that Export ooal volumes
are likely not to exceed 72 mtpa compared to a budget of 75 mtpa contained In the

2014/15 Corporate plan.
This will thus result in 3 mtpa at risk and a concomitant EBITDA at risk of R400 million

for 2014/15.

15.

16.

17,

18,

19,

20,

A significant portion of the incremental value fikely lies in maximising the export coal line
making it the ideal starting point for the breakthrough effort. The programme can be
scaled across the rest of the coa!l system as a second step using the same principles and
toois.
13 specific technical levers combined with 5 management levers could potentially deliver
up to a 20% increase in. tempo on the export coal Iine alone.
Technical levers

17.1. Improve/Redesign SOC

17.2. Increase wagon fleet sizefavailability

17.3. Implement 100% book offs

17.4. Top up all trains

17.5. Improve ERM yard processes

17.6. Reduce loco losses

17.7. Reduce TAT in 2279 and RBCT

17.8. Reduce Infrastructure losses

17.9. Reduce mine cancellations

17.1¢. Reduce derailments

17.11. Improve TAT at mines

17.12, Optimise Overvaal tunnel spacing

17.13. Optimise dual voltage locomotive usage
Management ievers

18.1. 6 hourly call to aligned to end operations

18.2. Control tower and performance dashboards to create transparency from

structural capadty to planning to execution

18.3. Train allocation based on mine equivalent ton system (service Zones)

18.4. Targeted incentives for front line (non-cash)

18.5. Fill vacancies and roles in critical areas
To drive impact immediately, we woukd quickly develop a baseline, followed by rapid
application of performance interventions.

Rapid baselining (/_

20.1. Analyse maximum structural capacity available. \

EXPORT COAL ~ BREAKTHROUGH OF 2 MT
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20.2. Identify cycle time leakage using the Wagon Performance Model and information
from Sprint.
20.3. Confirm the specific levers most likely to have impact given current operating
challenges.
20.4. Run a health check on vacancies, roles, shift coverage and processes.
21. Targeted interventions
21.1. Re-institute the six-hourly calls.
21.2. Re-institute weekly and daily management dashboards.
21.3. Put in partial or full time coverage in high opportunity spots for each of the 13
technical improvement [evers,
22. Build capability for sustainability
22.1. Based on the outcome of short term performance improvement using technical
and management levers, we would:
22.2. Fill gaps in the organisational structure
22.2.1.Implement redesigned processes as needed.
22.2.2.Re-implement toois e.g. wagon performance model.
22.2.3.Run broad-based training for front line supervisors and personnel.
23. Based on the above an expected 77mt is expected to be achieved — in excess of the

Corporate Plan targets,
24. This approach has been discussed and agreed with Mr Siyabonga Gama: TFR CE.

GROUNDS FOR CONFINEMENT:

25, McKinsey and Company have the Intellectual property, experience and knowledge to
provide these services to Transnet. McKinsey and Company have a detailed knowledge of
Transnet, its operating divisions and MDS.

25.1. McKinsey understands the underlying economics of the global and local industry
in detail as well as the strategic trends in the coal industry,

25.2. McKinsey understands Transnet’s underlying economics in detall and have been
an advisor in breakthrough projects across a number of ciients,

25.3. McKinsey has in its global practice supported many clients and a tool kit of best
practices that can be leveraged.

25.4. Previous application of these techniques resulted in rapid performance
improvements of 15-20%.

26. Appended below, for ease of reference, is an extract from the current Procurement
Procedure Manual, par 15.1.2, which sets out the grounds for confinement.

a) Where a genuine unforeseeable urgency has arisen which is not attributable to bad
planning;

b) The goods/services are only obtainable from one supplierflimited number of
suppliers. For instance, patented/proprietary gocds or OEM spares and components.
Operating Divisions are however required to satisfy themselves that there are no
new entrants on the market who could also be tested;

¢) For reasons of standardization or compatibility with existing products and services. A
case must be made that deviation from existing standardized goods or services wiil
cause major operational disruption. If not, confinements based on “standardization”
will not be considered’ or

d) When goods or services being procured are highly specialized and largely identical to
those previously executed by that supplier and it Is not in the interest of the public
or the organisation to soficit other tender offers as & woukd result in wasted money
and/or time for Transnet. When this particular ground is intended to be used as a
ground for confinement, it is important to note that all prerequisites must be
satisfied i.e. the goods or services must be highly Specializ:-/zg,,al st identical to

[ k
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previous work done and approaching the market again would result in wasted

money and time.

27. We are of the view that this matter complies with grounds (a) and {d) as sat out below,
and the request for confinement is therefore fully supported.

28. Specific emphasis is placed on ground {a} and (d) due to the potential business risks
associated with approaching the market on an open tender process as well as the

credentials listed above.

‘ Ground for confinement per
| Par 15.1.2

| a. Where a genuine unforeseeable |

| urgenicy has arisen which is not
| attributable to bad planning;

Confinement considerations [

The EBIDA at risk was only identified after the |
2014/2015 Corporate plan had been completed;
taking Into account the impact of the locomotive
deposits.

These risks were presented to Transnet Group
EXCO in March 2014.

If the mitigation plans are not put in place
immediately the 2014/2015 Corporate plan, |
capital plan and funding pre-requisites will not be
met placing the entire MDS at risk,

Mitigating the impact of lower than plan
throughput tempo requires an wrgent and
immediate mitigation action which has an
opportunity to deliver the required resutts in the
2014/15 Corporate Plan.

d. Goods and services being
procured is highly specialised and |
largely identical to work previous |
performed ]'

|

|
|
|

|
| |
L |

Managing and optimising the Coal fine is a highly |
specialised skifl. -
This skill requires technicai knowledge of Coal rail
equipment and environment, as well as technical |
fimitations of the infrastructure,

This skiff requires specialised management sidll in
managig  operations within  a coal rail
environment.

Mcikinsey has a proprietary woal demand and
supply models as well as key operating
phiiosophies that Transnet can use.

This tool is available from only one supplier i.e
McKinsey. We have satisfied ourselves that there
is no new entrant who can perform the work
through the following manner.,

These philosophies and tools have been
implemented and delivered increases in volume |
tempo at desired levels in the past ;
McKinsey has provided this type service in the |
past to Transnet Freight Rail.

| d. Approaching the market would |
| result in wasted money andg time ’

|
L

Any new service provider would have to develop
its own methodologies and tools as well as obtain |
operational experience within @ coal rail
envirorment.

Due to the specialised nature of the work a new |
service provider will be required to yrierstand

the intricacies of Transnet’s eperations, capital

EXPORT COAL — BREAKTHROUGH OF 2 MT
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- [ programme and overall MDS. ]

29. Additionally, due to the confidential nature of the informaticn, the engagement ¢annot

be subject to an open tender process. In terms of para 15.1.4 (¢) of the revised PPM, in
instances where a confinement is canfidential, the GCE may approve such confinement

without it being routed via any other signatory.

ENTERPRISE AND SUPPLIER DEVELOPMENT AND BBBEE

30.

31.

32‘

33.

35.

The work will be carvied out internally supported with a team of consultants (McKinsey
& Company and its Consortium partners). The external consultants fees for the scope
above will be based on a fixed fee of R20 million.

Mckinsey and Company will engage a Consortium Partner who s Black owned and this
Consortium partner will perform a percentage of the work under the guidance of
Mckinsey and Company.

The Consortium partner will share 40% of the fixed fee and 60% of the contingent
feeffee at risk (excluding VAT and expenses). The initial fixed fee of R20 million
excluding expenses and VAT will be shared on a 40%/60% split with Consortium
partners, who will be allocated 40% of the fees. The contingent/at-risk portion of R110
million excluding VAT and expenses will be shared a 40/60% split with the Consortium
partners, who will be allocated 60% of the fees at risk.

McKinsey and company will be required to provide a supplier development plan
whereby they commit 70% of the contract value for the fixed fee and 70% of the
contingent fee to enterprise and supplier development value, which will be set out in
an agreed supplier development plan. Preferential procurement and use of empowered
consortium partners will contribute to this value. This will subject to negotiation with
the service providers.

The consortium partner will be required to provide a supplier development plan
whereby they commit 20% of their contract value for the fixed fee and the contingent
fee to enterprise and supplier development value, which will be set out in an agreed
supplier development plan. This should be targeted at downstream supplier
development to SMME’s (EME's and QSE’s), preferably black owned, Black women
owned, youth owned and owned by people living with disabilities. This will subject to
negotiation with the service providers.

McKinsey and Company and the consortium partner will be required to provide an
acceptable BBBEE improvement plan.

FINANCIAL TMPLICATIONS

36.

37,

38.

EXPORT COAL - BREAKTHROUGH OF 2 MT

The fees for the service provider will be based on a combination of a fixed fee and

contingent fee. The fixed fee Is to cover their cost to deliver the planned Transnet net

revenue/volumes and the contingent fee will remunerate them based on the increase

n actual net revenue/volumes gver and above Transnet expected and planned net

revenue/volumes.

The additional net revenue/volumes over and above the pianned net revenue/volumes

will be dear revenue for Transnet and thus will have no additional costs except for the

contingent fee

The total fee will be capped at R130 million rand exduding VAT and expenses and split

as follows:

38.1. The fixed fee will e R20 million excluding VAT and expenses.

38.2. If the engagement is successful and the risks are mitigated, the ségice provider
will be remunerated at 20% of incremental net revenue berﬁa'ﬁf generated by the

o
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39.
49.

41.

42.

43.

delivering net revenue/volumes above the agreed baseline, this portion of the fee
will be capped at R110 million.

The baseline proposed Is 7Zmt, which is based on the weekly tempo achieved in
2013/14.

The amount of R130 million can be treated maximum ceiling and will be negotiated to
maximise benefit for Transnet after the conclusion of the rapid baselining.

At this level of delivery of Smt (77 mt vs 72mt) additional tonnes, the total incremental
revenue benefit to Transnet will be R520 million (RE65C million in revenues less R130
million paid to the consortium partners).

The fixed fee and expenses will be in accordance with the National Treasury instruction
note. The expenses will be on actual costs incurred aligned with the instruction note,
Transnet’s interpretation of contingent fees paid to consultants is that contingent fees
only become due once a predetermined event has occurred, such as Transnet earning
additional net revenue or receiving net cost savings less the conlingent fee that
Transnet would not have had unless the consuftant was engaged . Thus Transnet will
always be in @ net cash positive positio.

EXPORT COAL - BREAKTHROUGH OF 2 MT
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BUDGET IMPLICATIONS

44, The amount of R20 million has been budgeted for in the 2014/15 Group Finance
budget.

45. The additional at risk fees of R110 million has not been included in the budget but due
to the contingent nature of the payment, however, if the fees are paid, significant
incremental revenue of R520 million (R650 million in revenues less R130 mitlion paid to
consortium partners) will accrue to Transnet.

46. Typically work of this nature based on internationally accepted norms, where fees are
at risk, are between 15%-25% of the net savings or additional net revenue achieved.

RECOMMENDATION

47. Itis recommended that the of Group Chief Executive approve:
47.1. The resourding strategy and remuneration model for the Coal Line -
breakthrough of 2 mt initiative to mitigate the EBITDA at risk.
47.2. Confine and award services for support to the internal team to McKinsey and
Company and its BBBEE Consortium partners.

Compiled by
-

\
\).\-—-_.\;

Anoj Singh
Group Chief Financial Officer
Date: o= \-
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MEMORANDUM
www . transnet.net
TO : Brian Molefe

Group Chief Executive

FROM : Anoj Singh
Group Chief Financial Officer

SUBJECT : RENEGOTIATING THE KUMBA CONTRACT

PURPOSE OF SUBMISSION
1. The purpose of the submission is to request approval of the Group Chief Executive to:
1.1 Approve the resourcing strategy and remuneration model for the Iron ore
initiative to mitigate the EBITDA at risk by mobilising a team to:
1.1.1 Assessing the current Kumba iron ore contract to determine a
collaborative approach that will yield benefits for both Transnet and
Kumba by quantifying different negotiation levers and the reasons for a
revised tariff and impact for both parties (strategic, tactical}
1.1.2  Identifying negotiation levers and craft a negotiation strategy
1.1.3 Renegotiating the Kumba iron ore contact.
1.2 Confine and award services for support to the internal team to McKinsey and
Company and its BBBEE Consortium partners.

BACKGROUND

2, The 2014/15 EBITDA at risk was presented at the March Group Exco (refer to Annexure A).
At that meeting the Exco accepted the risks and requested the GCFO to identify mitigating
strategies to address the risks presented in order to achieve the financial performance
and seven year MDS targets contained in the Corporate Plan.

3. One of the initiatives to mitigate the risks, in Annexure A, is assessing the options to
renegotiate the Kumba iron ore contract.

4. Based on the achievement of weekly volumes it is estimated that Iron ore volumes are
likely not to exceed 56 mtpa compared to a budget of 58 mtpa contained in the

2014/15 Corporate plan.
5. This will thus result in 2 mtpa at risk and a concomitant EBITDA at risk of R170 million

for 2014/15.
6. The current Kumba iron ore contract has been signed for a 20 year period until the year

2027.

6.1. Furthermore, the current price differential between the two customers (j.e., Kumba:
100 R/t; Assmang: 135 R/t} on a 1a contract (35.5mtpa) is significant. The rates on
the 1a contract will be reviewed in 2015. The 1c¢ contract has a current tariff of
R118/t (Smtpa) and currently being reviewed in terms of the contract and is
anticipated that no chalienges will be experienced to achieve R128/t for this financial
year,

6.2. The current contract does not appropriately cater for allocating capacity to junior
miners although Kumba has made available 3mtpa on an annualised basis recently.
Transnet has not made and does not have loading facilities avail \le and hence
there is a dependency on Kumba.
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6.3. Further, Kumba has first right of refusal for any new capacity (at the same tariff)
made available to a limit of ~75% of total capacity. However, Kumba has indicated
that they are willing to remove this onerous clause.

6.4. The current contract could potentially cause economic hardship for Transnet on the
1a Contract. Earlier commercial analysis indicates that the incremental EBITDA from
equalising Assmang and Kumba pricing couid be ~R1,0 billion. Further increases
based on realising economic cost would further increase revenue,

7. Alegal opinion was sought and delivered previously, However, a review of the opinion is

required to thoroughly investigate the options for reopening the contract including:

7.1, Economic hardship for Transnet,

7.2. Whether the contracts signed preserved the interests of Transnet and its
Shareholder,

7.3. Investigate and lay out the implications of a legal challenge.

8. In addition, with effect from 2013/14 Kumba has experienced production problems at
one of its mines and will not be in a position to deliver guaranteed tonnages in the short
term. The take or pay penalty for under-delivery is not sufficient to compensate Transnet
for the EBITDA lost related to lost tonnage.

9. A further concern is the life of mine for Sishen. At the results presentation of Kumba in
July last year, it was stated that remaining life of mine is 18 years.

9.1. Meeting the 2014/15 revenue targets are under significant pressure given the
reasons articulated above

DISCUSSION

10. Aithough the rates on the la contract will be reviewed in 2015, the following are the
potential grounds for re-opening the 1a contract:

10.1. Potential economic hardship for Transnet: under the 1a contract, the ore line
infrastructure is valued at ~R300 million, less than the depreciated optimised
replacement cost, which should be included in the lower bound for acceptable
pricing. At this valuation, required infrastructure maintenance investments may
not be affordable, potentially putting future revenue streams for both Transnet
and Kumba at risk. This exercise will allow us to understand the risk.

10.2. Capacity for junior miners: Currently, two incumbent miners (Kumba and
Assmang) have a lock on iron ore capacity. Further, the capacity allocation
approach, which grants Kumba the right of refusal of 75% of the total iron ore
channel capacity is biased against new entrants. Aithough Kumba has indicated
that they willing to remove that clause.

10.3. Cabinet’s condition that expansion agreement with Kumba must provide for ore
supply to local beneficiation at development prices.

10.4. Legality of terms: Given the arguments above, a review to establish the validity
of all terms in the contract is advisable,

10.5. Good faith: Without a formal review, it is undear whether all parties acting on
Transnet’s behalf acted in good faith.

10.6. The Ports Act gives TNPA the authority to require that the operator of the Iron
Ore Terminal at Saldanha (TPT) ensure the allocation of terminal capacity is
aligned with Transnet and government mandates, i.e. ensure an appropriate
share of capacity is allocated to junior miners. This request for a review can be
triggered by the port regulator of TNPA.

10.7. Furthermore, the Ports Regulator has commented that the iron ore tariff is too
low, however this cannot be rectified without renegotiating the contract (refer to
Annexure for the latest tariff determination form the Ports Regulator.)

11. An annual additional cash flow of ~R250 million — ~R1,0 billion is possibie/lbased on a
revised tariff for Kumba Sishen volume of ~35.5 mtpa on the 1(a) contract. \
\ \

RENEGOTIATING THE KUMBA CONTRACT \\ d
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SUGGESTED APPROACH

12. Determine a collaborative approach that will yield benefits for both Transnet and Kumba.

12.1. Quantify different negotiation levers and the reasons for a revised tariff and
impact for both parties (strategic, tactical)

12.2. Assess the adequacy of the sustaining capital to sustain the iron ore line
12.3. Make cost-benefit trade-off assessment for different scenarios.

13. Review the accuracy and assumptions included in the models that will be used by
management to inform the renegotiation and make recommendation in this regard.

14. Qutline the overall negotiation game plan and develop negotiation scenarios and
potential responses

15. A steering Committee will be constituted to review the findings of the above and
recommend the way forward in terms of redrafting of contracts.

16. The Steering Committee will comprise:
16.1. Group Chief Financial Officer
16.2. Group Executive: TFR
16.3. Group Executive: TNPA
16.4. Group Executive : TPT
16.5. Group Executive: Group Commercial
16.6. Group Executive : Legal

17. The fees will be based on a guaranteed and non-guaranteed portion. Approval to
proceed to remunerate the consultant will be obtained from the GCE, based on the
recommendation of the Steering Committee.

18. This approach has been discussed and agreed with Mr Divyesh Kalan from Group

Commercial.
GROUNDS FOR CONFINEMENT:

19. McKinsey and Company have the Intellectual property, experience and knowledge to
provide these services to Transnet. McKinsey and Company have a detailed knowledge of
Transnet, its operating divisions and MDS.

19.1. McKinsey understands the underlying economics of the glebal and local iron ore
industry in detail as well as the strategic trends in the iron ore industry, e.g.,
through it's proprietary iron ore demand and supply model and dedicated
practitioners in Minerais & Mining services line

19.2. McKinsey understands Transnet's underlying economics and pricing methodology
in detall and have been an advisor in establishing a pricing methodology across
GFB

18.3. McKinsey understands the operation on the iron ore line and hence potential
operation negotiation levers

19.4. Deep involvement in pricing for Transnet inciuding a thorough understanding of
applicability of Competition Act and other legislative frameworks

19.5. McKinsey has in its global practice supported many major contract re-
negotiations and a proven tool kit of negotiation best practices that can be

leveraged
20. Appended below, for ease of reference, is an extract from the latest directive, stipulating

the grounds for confinement.
a) Where a genuine unforeseeable urgency has arisen which is not attributable to bad

planning;
b} The goods/services are only obtainable from one supplierﬂimiteé‘ number of

suppliers. For instance, patented/proprietary goods or OEM spapefand tomponents,
! {
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Operating Divisions are however required to satisfy themselves that there are no
new entrants on the market who could also be tested;

¢} For reasons of standardization or compatibility with existing products and services, A
case must be made that deviation from existing standardized goods or services will
cause major operational disruption. If not, confinements based on “standardization”
will not be considered’ or

d) When goods or services being procured are highly specialized and largely identical to
those previously executed by that supplier and it is not in the interest of the public
or the organisation to solicit other tender offers as it would result in wasted money
and/for time for Transnet. When this particular ground is intended to be used as a
ground for confinement, it is important to note that all prerequisites must be
satisfied i.e. the goods or services must be highly speciafized, almost identical to
previous work done and approaching the market again would result in wasted
money and time,

21. Specific emphasis is placed on ground (a) and (d) due to the potential business risks
associated with approaching the market on an open tender process as well as the
credentials listed above.

Ground for confinement per | Confinement considerations

Par 15.1.2 -

a. Where a genuine unforeseeable | « The EBIDA at risk was only identified after the

urgency has arisen which is not 2014/2015 Corporate plan had been completed;

attributable to bad planning; taking into account the impact of the locomotive
deposits.

e These risks were presented to Transnet Group
EXCO in March 2014.

« If the mitigation plans are not put in place
immediately the 2014/2015 Corporate plan,
capital plan and funding pre-requisites will not be
met placing the entire MDS at risk.

e Mitigating the impact of lower than plan
throughput tempo requires an urgent and
immediate mitigation action which has an
opportunity to deliver the required results in the

| _2014/15 Corporate Plan. ¥ -

d. Goods and services being This component of Ground D relates to the

procured is highly specialised and specialised work required to establish grounds

largely identical to work previously and determine options to make an informed

done decisions to open the contract. The models used
are highly complex and due to the work done on
the capital SWAT process in re-cutting the
portfolic extensive knowledge has been gained in
understanding the sustaining capital
reguirements.

+ McKinsey has a proprietary iron ore demand and
supply model that Transnet has used previousty
to determine its pricing methodology.

o This tool is available from only one supplier i.e
McKinsey.

» McKinsey and Company have provided work

. relating to iron ore tariffs before. p{

d. Approaching the market would | ¢ Due to the specialised nature QEﬁE\lNOfk a new

. .
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[ result in wasted money and time | service provider will be required to understand
the intricacies of Transnet pricing strategy,
| _ | capital programme and overall MDS.

22. Additionally, due to the confidential nature of the information, the engagement cannot
be subject to an open tender process. In terms of para 15.1.4 of the revised PPM
(effective 1 October 2013), in instances where a confinement is confidential, the GCE
may approve such confinement without it being routed via any other signatory,

ENTERPRISE AND SUPPLIER DEVELOPMENT AND BBBEE

23.  The work will be carried out internally supported with a team of consultants (McKinsey
& Company and its Consortium partners). The external consultants fees for the scope
above will be based on a potential maximum fee of R20 million.

24. McKinsey and Company will engage a Consortium Partner who is Black owned and this
Consortium partner will perform a percentage of the work under the guidance of
Mckinsey and Company.

25. The Consortium partner will share 60% of the potential maximum fee and 60% of the
contingent fee/fee at risk {excluding VAT and expenses). The initial potential maximum
fee of R20 million excluding expenses and VAT wili be shared on a 40%;/60% split with
Consortium partners, who will be allocated 60% of the fees. The potential maximum
contingent/at-risk portion of R193 million excluding VAT and expenses will be shared a
40/60% split with the Consortium partners, who will be allocated 60% of the fees at
risk.

26. McKinsey and company will be required to provide a supplier development plan
whereby they commit 70% of the contract value for the potential maximum fee and
70% of the contingent fee to enterprise and supplier development value, which will be
set out in an agreed supplier development plan. Preferential procurement and use of
empowered consortium partners will contribute to this value. This will subject to
negotiation with the service providers.

27. The consortium partner will be required to provide a supplier development plan
whereby they commit 50% of their contract value for the fixed fee and the contingent
fee to enterprise and supplier development value, which will be set out in an agreed
supplier development plan. 30% of the contract value should be targeted at
downstream suppfier development to SMME’s (EME's and QSE's), preferably black
owned, Black women owned, youth owned and owned by people living with
disabilities. This will subject to negotiation with the service providers.

28. McKinsey and Company and the consortium partner will be required to provide an

acceptable BBBEE improvement plan.

FINANCIAL IMPLICATIONS

29. The work will be carried out internally supported with a team of consultants (McKinsey
& Company and its Consortium partners). The external consultants fees for the scope
above will be based on a fixed fee of R20 million. The Phase 1 fee is to cover their
cost to deliver the planned Transnet net revenue/volumes and the contingent fee will
remunerate them based on the increase in actual net revenue/volumes over and above
Transnet expected and planned net revenue/voiumes,

30. If the negotiation is successful and a revised tariff in excess of 115 R/t (total for all
ODs) is agreed, the external consultants will be remunerated at 2% of the annualised
additional net revenue capped a potential maximum of R193 million in fotal, even if a
tariff in excess of 135 R/t is successfully negotiated. The annuahsed acldrtsonal reveriue

is based on a 95% volume update

-.\‘
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31. The fees are payable over a three year period, despite the fact that the calculation is
made on revenues earned over the full contract life. A sliding scale showing the

potential range of payments is as follows:

2% over the R, NPV - Cumulative

New rate per Additional annual remaining period of Fees payable over a
ton, R revenue, R the 1{a) contract, R 3 yr period

115.00 Entry position

120.00 700 000 000 154 000 000 110 240 050
125.00 875 000 000 192 500 000 137 800 060
130.00 1 G50 000 000 231 000 000 165 360 071
| 130.00 1225 000 000 269 500 000 192 920 081

32. A separate memo informing the GCE of this will be drafted at the time if a revised tariff
in excess of 115 R/t (total for all ODs) is successfully renegotiated resulting in a
payment to be made to the consultants. The overall expected annual net revenue at
R135 per ton over the duration of the contract is ~R13,5 biltion.

33. The potential maximum fee and expenses will be in accordance with the Nationat
Treasury instruction note. The expenses will be on actual costs incurred aligned with
the instruction note.

34. Transnet’s interpretation of contingent fees paid to consultants is that contingent fees
only become due once a predetermined event has occurred, such as Transnet earning
additional net revenue or receiving net cost savings less the contingent fee that
Transnet would not have had unless the consultant was engaged . The instruction note
does not specifically exclude contingency fees. Thus Transnet will always be in a net

cash positive position.

RENEGOTIATING THE KUMBA CONTRACY et
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BUDGET IMPLICATIONS

35. The amount of R20 million has been budgeted for in the 2014/15 Group Finance
budget.

36. The additional fees of 2% of the annualised additional net revenue settfed over a three
year period capped a potential maximum of R193 million in total on a sliding scale has
not been included in the budget but due to the contingent nature of the payment,
however, if the fees are paid, on recommendation of the steering committee,
significant additional revenue would have been attained.

37. The additional net revenue/volumes over and above the planned net revenue/volumes
will be clear revenue for Transnet and thus will have no additional costs except for the
contingent fee

38. Typically work of this nature based on internationafly accepted norms, where 100% of
fees are at risk, are between 2%-10% of the savings or additional net revenue

achieved;
RECOMMENDATION

39. It is recommended that the of Group Chief Executive approve:
39.1. Approve the resourcing strategy and remuneration model for the Iron ore
initiative to mitigate the EBITDA at risk by mobilising a team to:
39.1.1. Assessing the current Kumba iron ore contract to determine a
collaborative approach that will yield benefits for both Transnet and
Kumba by quantifying different negotiation levers and the reasons for a
revised tariff and impact for both parties (strategic, tactical)
39.1.2. Identifying negetiation levers and craft a negotiation strategy
39.1.3. Renegotiating the Kumba iron ore contact.
39.2, Confine and award services for support to the intemnat team to McKinsey and
Company and its BBBEE Consortium partners.

Compiled by

=

Anoj Singh |
Group Chief Financial Officer
Date: &\\s=itd

Approved/ Wﬁd

L4

Brian Molefe
Group Chief Executive

Date: ,"f“,‘f°

RENEGOTIATING THE KUMBA CONTRACT
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MEMORANDUM
wwawv transnet.net
TO : Brian Molefe
Group Chief Executive

FROM : Anoj Singh
Group Chief Financial Officer

SUBJECT : MANGANESE EXECUTION SUPPORT

PURPOSE OF SUBMISSION

1. The purpose of the submission is to request approval of the Group Chief Executive to:
1.1 Approve the resourcing strategy and remuneration model for the Manganese
execution by accelerating and optimising thereby supporting the initiative to
mitigate the EBITDA at risk by mobilising & team,
1.2 Confining and awarding the services to support the internal team to McKinsey
and Company and its BBBEE Consortium partners.

BACKGROUND

2. Anticipated volume recovery envisaged for the month of February and March 2014 is
not materialising as evident in weekly performance reports and this is likely to continue
into the medium term (2014/15 financial year) and will negatively impact achievement
of budgeted EBITDA for 2014/15.

3. Based on the achievement of weekly volumes it is estimated that GFB volumes are likely
not to exceed 89 mtpa compared to a budget of 95 mtpa contained in the 2014/15

Corporate plan.
4. This will thus result in 6 mtpa at risk and a concomitant EBITDA at risk of R1,5 billion

for 2014/15.

5. The 2014/15 EBITDA at risk was presented at the March Group Exco (refer to Annexure
A). At that meeting the Exco accepted the risks and requested the GCFO to identify
mitigating strategies to address the risks presented in order to achieve the financial
pesformance and seven year MDS targets contained in the Corporate Plan.

6. One of the initiatives to mitigate the risk, in Annexure A, is the Manganese execution

support.
7. Great progress has been made on Manganese so far to ensure that Transnet creates

and captures value from this business opportunity.
8. However, this is the largest programme in recent Transnet (R27 billion EYC) history and
the team is inexperienced in delivering a project of this magnitude.
9. Furthermore, the contractor market has become more commercially sophisticated and
technically weak, resulting in massive risk to the owner - e.g., claims at Medupi.
10. Managing Manganese entails hundreds of interfaces and managing an EPCM/Transnet
organisation of up to 400-500 peopie at its peak of construction.
{0
N
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DISCUSSION

11. We believe that it will be eritical to support the Programme Director to ensure that
Transnet starts the programme successfully - Failure as the first mega project execution
under MDS is not an option.

12, The value proposition of this support is as following:

12.1. Set up owner's team & manage performance
12.1.1.Select suitable Owner/EPCM relationship model based on giobal benchmarks
and local context to develop an effective Owner’s team
12.1.2. Assist with selection of staff for key roles in the structure
12.1.3.Develop interaction models, define roles & responsibilities, set up and track
personnel KPIs
12.2. Optimise procurement & contracting strategy for time and cost
12.2.1.0ptimise lengthy approvals & governance for high spend contracts & improve
CapEx material procurement/delivery processes
12.2.2.Leverage global sourcing centres to identify and shortlist suppliers to improve
on price and supplement short material supply
12.2.3.Optimise for price by pressure-testing RFQs to eliminate redundant items and
leveraging volumes
12.2.4.Translate aligned set of best practices into a contracting strategy aligned
with incentives, that drives behaviour to the project level
12.2.5.5¢t up a contract management Infrastructure that will inciude a “best
practices claims and change management process”
12.3. Optimise execution and transition to operations
12.3.1.Pressure test pre-execution and execution schedules against international
bencharks and norms from 1000+ projects
12.3.2.1dentify and solve potential implementation roadblocks in the execution
schedule
12.3.3.Implement control tower and project performance management systems
12.3.4.5et-up a world-class risk and issue management strategy and processes
12.3.5.5et up operational transition planning
12.4. Bring transparency and visibility that will allow management decisions
and risk management through
12.4.1.Best practice approaches, tools and people, proven In mega-project delivery
from 100's of clients with 1,000's of projects; an understanding of how the
largest companies on earth do projects
12.4.2.Unparalleled view of what to do right from the start - Seen the “good” and
the "bad”; helped clients recover "disaster” projects

13. The following project execution support in the short and medium term is therefore
required:

14. Pre execution suppott
14.1. Procurement

14.1.1.Process development/optimization

14.1.2.0D procurement optimisation

14.1.3.Large packages procurement optimisation

14.1.4. Tracking templates

14.1.5. Prioritise major categories based on spend and critical path

14.1.6. Pre-qualify alternative suppliers up to LOI
15. Contracting

15.1.1.Optimize tender and due diligence process to evaluate and appoint EPCM

and/or EPCs and subcontractors in order to accelerate selection/appointment
15.1.2.Contract structuring to include unit costs and incentives for _!;r_a;:kiﬁg
( / \ 2
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15.1.3. Setup of contract management infrastructure, e.g., team, tools, processes
15.1.4.Finalise customer volume commitments and contracting (MECA)

16. Organisation set up

16.1.1.Set-up and capacitate owners team
16.1.2. Define roles and responsibilities

16.1.3. Define KPIs and reporting

16.1.4.Define internal and external interfaces supported by structured dialogues
16.1.5. Identify stakeholders and execute plan

16.1.6.Set-up capability building processes

16.1.7.Key roles identification and assessment

PSV-1301

17. This approach has been discussed and agreed with Mr Siyabonga Gama: TFR CE and Mr.

Tau Morwe: TNPA CE.

18. There is a strong rationale for sole sourcing McKinsey and Company

- 18.2.

18-3‘
184.

18.1. A service provider to support the Manganese execution is needed immediately.
A new service provider would delay the project — appointing McKinsey will

mitigate risks and eliminate delays.

infrastructure projects during execution

Proven track record at Transnet of reducing capital cost on large capital projects
Proven track record in & number of international large scale rail and other

19. In addition, McKinsey's mega-project client service in last 3 years totals USD731 Bn of

20.
21.
22.

19.1.

19.5.
19.6.
19.7.
19.8.

22.1,

22.2.

total project cost in 84 projects across industry sectors
Their capital productivity practice has had 61 Fortune Global 500 clients in the

last 3 years, and about 300 engagements last year in a broad range of industries

and gecgraphies

19.2. Has >100 experienced senior capital productivity practitioners globally
19.3. Has a proven track record of value creation (~ 30%%* on average)

19.4.

Offers an independent view of the project on business issues (vs. suppliers)
based on fact-based analysis and broad experience

Integrates the technical, market, and managerial aspects of the project into a
consolidated business plan

Systematically brings different concepts at plant, system and unit level, pushing
for their objective assessment

Incorporates experience from capital projects with comparable scale and
complexity

Acts as the trusted owner's representative with a top-management view, and can

also work equally well at the project manager level

19.9. Has the ability to join forces with external firms (e.g., technical consultants)
McKinsey understands the underlying economics of the global and local industry in detail
as well as the strategic trends in the iron ore and manganese industry,
McKinsey also understands Transnet’s underlying infrastructure program and has assisted
in the development and roll out of the project factory and capital prioritisation tools.

In addition, Transnet has limited options to deliver manganese completely in-house:
Under-resourced owners team. This remains an issue and capacity will have to

be bridged until a fully functioning team is set up (in accordance with Platinum

Standard)

and KPI tracking, counter claims management, and managing EPCM interfaces

MANGANESE EXECUTION SUPPORT \ |

Lack of established standards and methodologies to run effective control tower
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GROUNDS FOR CONFINEMENT:

23. Appended below, for ease of reference, is an extract from the current Procurement

Procedure Manual, par 15.1.2, which sets out the grounds for confinement.

Where a genuine unforeseeable urgency has arisen which is not attributable to bad planning;

a) The goods/services are only obtainable from one supplier/limited number of
suppliers. For instance, patented/proprietary goods or OEM spares and components.
Operating Divisions are however required to satisfy themselves that there are no
new entrants on the market who could also be tested;

b) For reasons of standardization or compatibility with existing products and services. A
case must be made that deviation from existing standardized goods or services will
cause major operational disruption. If not, confinements based on “standardization”
will not be considered’ or

¢) When goods or services being procured are highly specialized and largely identical to
those previously executed by that supplier and it is not in the interest of the public
or the organisation to solicit other tender offers as it would result in wasted money
and/or time for Transnet. When this particular ground is intended to be used as a
ground for confinement, it is important to note thet all prerequisites must be
satisfied i.e. the goods or services must be highly spedalized, aimost identical to
previous work done and approaching the market again would result in wasted
money and time.

24, Specific emphasis is placed on ground (b) and (d) due to the potential business risks
associated with approaching the market on an open tender process as well as the

credentials listed above.

Ground for confinement per Confinement considerations

Par 15.1.2 -

a. Where a genuine unforeseeable | « The EBIDA at risk was only identified after the

urgency has arisen which is not 2014/2015 Corporate plan had been completed;

attributabie to bad planning; taking into account the impact of the locomotive
deposits.

» These risks were presented to Transnet Group EXCO
in March 2014.

o If the mitigation plans are not put in place
immediately the 2014/2015 Corporate plan, capital
plan and funding pre-requisites will not be met
placing the entire MDS at risk.

» Mitigating the impact of lower than plan throughput
tempo requires an urgent and immediate mitigation
action which has an opportunity to deliver the
required results in the 2014/15 Corporate Plan. |

d. Goods and services being | » A service provider to support the Manganese

procured is highly specialised and execution is needed immediately.

largely identical to work done o Based on the current project plan,

before immediate ramp-up of the owners team is
on the critical path, therefore no time for
further delay that will result in volume and
revenue loss

o Being the first and the largest of
Transnet's mega projects going through
exacutlion, it is criticql that this project is

| flawlessly executed ~ sets an example —

\ 4
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and reduce risk of further impact on
Transnet's capital portfolio affordability
o Based on the owners team requirement
instituted by Platinum Standard
(implementation led by McKinsey),
Transnet's identified skills gap shortage of
1,200 specialised resources needed for
capital delivery significantly need to be
addressed — and therefore ramping up
manganese owners team with special
skifls is of utmost importance.
¢ McKinsey has jointly worked with Transnet in
creating and approving the business case and
therefore understands all the value drivers and risks
contained therein. The time required for a new
provider will delay the execution
» McKinsey has extensive understanding of the
Manganese programme and its interdependencies in
the context of Transnet's broader capital portfolio,
i.e., locomotives, Eskom and common user facility
» McKinsey has established working relationships with
asset owners (TFR, TNPA)Y and detailed
understanding of their schedule and volume
requirements
» McKinsey has a proprietary iron ore and manganese
demand and supply model that Transnet has used
previously to determine its pricing methodology.
This tool is available from only one supplier i.e.,

_ McKinsey.
d. Approaching the market would | « Any new service provider would have to develop its
result in wasted money and time own methodologies and tools as well as obtain
operational experience within a capital execution
environment,

« Due to the specialised nature of the work a new
service provider will be required to understand the
intricacies of Transnet’s operations, capital
programme and overall MDS,

25. Additionally, due to the confidential nature of the Information, the engagement cannot
be subject to an open tender process. In terms of para 15.1.4 (c) of the revised PPM, in
instances where a confinement is confidential, the GCE may approve such confinement
without it being routed via any other signatory.

ENTERPRISE AND SUPPLIER DEVELOPMENT AND BBBEE

26. The work will be carried out internally supported with a team of consultants (McKinsey
& Company and its Consortium partners). The external consuitants fees for the scope
above will be based on a potential maximum fee of R100 miliion, for the first phase and
a potential maximum fee of RSO million for the second phase The total potential fee
will not exceed R150 million. | \\

\
\

) ;
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27. McKinsey and Company will engage a Consortium Partner who is Black owned and this
Consortium partner will perfform a percentage of the work under the guidance of
Mckinsey and Company.

28. The first phase fee of R100 million excluding expenses and VAT will be shared on a
40%/60% spiit with Consortium partners, who will be allocated 60% of the fees. The
second phase portion of RS0 million excluding VAT and expenses will be shared a
40/60% split with the Consortium partners, who will be allocated 60% of the fees ,

29. McKinsey and company will be required to provide a supplier development plan
whereby they commit 70% of the contract value for the phase 1 fee and 70% of the
phase 2 fee to enterprise and supplier development value, which will be set out in an
agreed supplier development plan. Preferential procurement and use of empowered
consortium partners will contribute to this value. This will subject to negotiation with
the service providers

30. The consortium partner will be required to provide a supplier development plan
whereby they commit 50% of their contract value for the fixed fee and the contingent
fee to enterprise and supplier development value, which will be set out in an agreed
supplier development plan. 30% of the contract value should be targeted at
downstream supplier development to SMME's (EME’s and QSE's), preferably black
owned, Black women owned, youth owned and owned by people living with
disabilities. This will subject to negotiation with the service providers

31. McKinsey and Company and the consortium partner will be required to provide an
acceptable BBBEE improvement plan.

FINANCIAL IMPLICATIONS

32. The external service provider’s fees for the scope above will be based on a maximum
potentiai fee of R150 million for a period covering 2014/15 to the completion of the
prograii.

33. This will comprise of R100 miiflon exduding VAT in fees estimated for the first 12
months and R50 million excluding VAT in estimated fees for the next 18 months or
until completion of the project.

34. The fees will be aligned to specific delivery and commissioning milestones.

35. The total fixed fees of R150 million will be shared on a split 40/60% with the
Consortium partners, who will be allocated 60% of the total fees.

36. This split of fees for McKinsey and consortium partners will be as follows:

Period McKinsey Consortium partner
First 12 months of support (till EPC | R40m R60mM i
contractor appointment} - larger
team L ™
Next 18 months or untit the end of | R20m R30m -
the project - smaller team g BT
Total R60m R90m T

37. The fee and expenses will be in accordance with the National Treasury instruction
note. The expenses will be on actual costs incurred aligned with the instruction note.

|
".
\
\
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38. The amount of R50 million has been budgeted for in the 2014/15 Group Finance capex

budget.

39. The additional fees of R100 million has not been budgeted, However, given the nature
of the external support and FEL4 status of the project, the balance of the capex
budget will be funded through the project budget and be secured through efficiencies

delivered through the support.

RECOMMENDATION

40. It is recommended that the of Group Chief Executive:

40.1. Approve the resourcing strategy and remuneration model for the Manganese
execution by accelerating and optimising thereby supporting the initiative to

mitigate the EBITDA at risk by mobilising a team,

40.2. Confining and awarding the services to support the internal team to McKinsey

and Company and its BBBEE Consortium partners.

Compiled by
A q\\-
Anoj Singh \

Group Chief Finandial Officer
Date: =\o=\lal

Approved/ het-Approven~

Brian Molefe
Group Chief Executive

Date: 3+ 4. / .,
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MEMORANDUM
www.transnet.net
TO : Brian Molefe
Group Chief Executive

.f’J

FROM :  Anoj Singh
Group Chief Financial Officer

SUBJECT : NMPP ACCELERATION — DE-RISKING THE WAY FORWARD

PURPOSE OF SUBMISSION

1. The purpose of the submission is to request approval of the Group Chief Executive to:
1.1. Approve the resourcing strategy and remuneration model for the NMPP Acceleration
initiative to mitigate the EBITDA at risk;
1.2. Confine and award services for support to the internal team to McKinsey and
Company and its BBBEE Consortium partners.

BACKGROUND

2. The NMPP is Transnet’s largest programme in execution with an estimated cost of R22.4
billion. This NMPP trunk line, pump stations and terminals scope will increase volume
from 4.4 billion litres to 8.7 billion litres through the construction of a 555km 24-inch

diameter trunk line.

DISCUSSION

3. The NMPP has experienced delays in project execution in the past. This has historically
resulted in significant cost escalation and reputational risk exposure for Transnet.

4. Efforts to integrate with EPCM led to disruptions as fate in 2012/2013, including de-
scoping of AWP and change of Transnet Project Managers.

5. TIA have conducted an audit and the high level findings are as follows(refer

Annexure B):

5.1. Project Management and Project Conbols in particular are fundamental and
imperative to ensure that key risks are effectively mitigated, and reported
accordingly.

5.2. TM2 management detected the incorrect progress reporting by Group Five during
mid- November 2013 and verbally instructed Group Five to review and rectify their
reported progress figures.

5.3. Ongoing poor performance and re-work by Group Five;

5.4.Progress as per the Constructability schedule as at 31 October 2013 showed
additional slippages to the MC date, compared to the PSR and NMPP OPCO reported
dates;

5.5. The October 2013 risk modelling reflected a most likely delay beyond She latest
approved milestone dates; \

5.6. The TM2 Final Forecast Cost (FFC) at R2,977 billion exceeds the project/ bhg:lget of
R2,777 billion. There is a risk that this FFC will be breached should therd be Turther
schedule slippage past mid-June 2014 and the overall ETC (R23.4bn} Is at risk;
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5.7.Completion of both TMI and TM2 engineering and construction, and
commissioning/ramp-up remain to be finalized — therefore the volumes and EBITDA
contained in the 2014715 Corporate Plan are at risk.

6. The RAB is also a risk as the regulator will not allow any non-prudent increase in the
overall ETC. Nersa has appointed an independent consultancy to assist in its study to
formulate an independent view on the prudency with which the NMPP was built.

7. GCA conducted a site visit to the NMPP coastal accumulator terminal construction site
(TM1) in Island View (Port of Durban, KZN) on 17 February 2014 and identified potential
opportunities for improvement. The site visit included a briefing and progress update
from the on-site owner’s team, and a guided walk through the TM1 construction site
footprint. The visit was supported by a project team and select Capital Productivity
experts.

8. Furthermore significant reputational loss will be sustained by Transnet.

9. Accordingly, efforts to track construction costs, timelines and risks closer to actual
activities, requires capacity to follow up effectively to reduce risk of further cost overrun
/ revenue loss — which Transnet does not have,

SUGGESTED APPROACH

10. To de-risk further schedule and cost escalations that will affect Transnet's reputation and
capital affordabllity. This includes supporting Transnet's NMPP's owners team with a
Control Tower combined with specialized intervention. teams - to._drive construction "
productivity, cost efficiency, and_manage interfaces and risks during final phase of
completion / commissioning & ramp-up . N

11.To bring transparency and visibility that will allow management decisions and risk
‘management; notably-through————— S BRI
I1.1.- Re-baselining completion rates and cost estimates, including risks associated with

completion of critical path items and potential claims

11.2.  Run control towers and collecting primary on site data for real time tracking of
KPIs (e.g., schedule, on-site resources vs. resource plan, supervision levels,
resource efficiency like scaffolding utilisation, critical Issue tracking, visual
tracking of progress and work area etc.)

11.3. Deploy targeted intervention teams to manage contractor Interfaces and protect
value (e.g., dlaims, material management, commissioning management)

11.4. To bring best practice approaches, tools and people — proven in distressad
project situatiens globally and in South Africa (e.g., Cairn pipeline, SBG, Medupi
daims management, Blg Dig Bosten, and in road, rail, port, ofl & gas projects)

12. Performed revised baseline project costs and scheduie;

o Review alignment with the public commitments;
o Mitigation of reputational risk;

13. Analysis of cashflow at risk:
14. Claims management process;
15. Quantitative risk assessment to incorporate:
o Revenue impact
o EBITDA impact
o Cost vs benefit analysis
o Monte Carlo analysis
16. Institute daily, weekly, monthly issue resolutions (technical AND management issues)
with Praject Team and Contractor teams onsite.
C [
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17.

18.
19,

20.

21.
22,

3.

Recommended: senior Visibility and engagement, i.e., monthly GCE and GCFO on-site
progress review (via VC).

On-site intervention teams,

Specialised teams focusing 100% of their attention on critical path Issues that drive cost
and schedule.

Based on the above the Corporate Plan targets will be met.

This approach has been discussed and agreed with Mr Chart Moller: TCPCE.

McKinsey and Company have the Intellectual property, experience and knowledge to

provide these services to Transnet. McKinsey and Company have a detailed knowledge of

Transnet, its operating divisions and MDS,

22.1. McKinsey understands the underlying economics of the global and local industry
in detail as well as the strategic trends in the oil and gas industry.

22.2. McKinsey understands Transnet’s underlying infrastructure program in detail and
have been an advisor to many clients to mitigate against similar risks
experienced on the NMPP,

22.3. McKinsey has in its global practice supported many oil and gas experts and a tool
kit of best practices that can be leveraged and has a proven track record at
Transnet of reducing capital cost on large capital projects.

22.4. McKinsey has a proven track record of de-risking and improving outcomes of
distressed projects in execution.

In addition, Transnet has limited options to do this with in-house capabilities.

23.1. To do an independent review requires an independent party. Current NMPP
owners team capabilities would be insufficient for a seff-assessment and further
distract resources from execution.

23.2. Transnet has constrained availability of skills and know-how required to intervene
in NMPP execution to mitigate further cost and schedule overruns.

23.3. Lack of established standards and methodologies to run effective control tower
and KPI tracking, counter claims management, and managing EPCM interfaces.
Resulting in scope creep and unfinished.

GROUNDS FOR CONFINEMENT:

24.

Appended below, for ease of reference, is an extract from the current Procurement

Procedure Manual, par 15.1.2, which sets out the grounds for confinement.

a) Where a genuine unforeseeable urgency has arisen which is ot attributable to bad
planning;

b} The goods/services are only obtainable from ome supplier/limited number of
supptiers. For instance, patented/proprietary goods or OEM spares and components,
Operating Divisions are however required to satisfy themselves that there are no
new entrants on the market who could also be tested;

€) For reasons of standardization or compatibility with existing products and setvices. A
case must be made that deviation from existing standardized goods or services will
cause major operational disruption. If not, confinernents based on “standardization”
wilt not be considered’ or

d} When goods or services being procured are highly specialized and largely lderitical to
those previously executed by that supplier and &t is rot in the interest of the public
or the organisation to solicit other tender offers as it would result in wasted money
and/or time for Transnet. When this particular ground Ts intended to be used as a
ground for confinement, it is important to note that all prerequisites must be
satisfied i.e. the goods or services must be highly specialized, almost identical to
previous work done and approaching the market again would resuit in wasted
money and time. '

s 3
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25. We are of the view that this matter complies with grounds (a) and {d) as set out below,
and the request for confinement is therefore fully supported.

26. Specific emphasis is placed on ground {(a) and (d) due to the potential business risks
associated with approaching the market on an open tender process as well as the
credentials listed above. There is additional reputational damages that would be risked if
Transnet went on an open tender process as this would indicate to the open market that

there are further issues on the NMPP,

Ground for confinement per Par
15.1.2

Confinement considerations

a. Where a genuine unforeseeable
urgency has arisen which is not
attributable to bad planning;

The EBIDA at risk was only identified after the
2014/2015 Corporate plan had been
completed; taking into account the impact of
the locomotive deposits.

These risks were presented to Transnet Group
EXCO In March 2014.

If the mitigation plans are not put in place
immediately the 2014/2015 Corporate plan,
capital plan and funding pre-requisites will not
be met placing the entire MDS at risk.

There is also a major risk that the capital
expenditure will be disaliowed in the tariffs to
be charged.

Mitigating the impact of higher than expected
capital expenditure and potential delays in the
dellivery of the NMPP requires an urgent and
immediate mitigation action which has an
opportunity to deliver the required resuits in
the 2014/15 Corporate Plan.

d. Goods and services being procured is
highly specialised and largely identical to
those provided previously

This component of Ground D relates to the
spedialised work to make informed decisions
to de-risk the NMPP.

The models used are highly complex and due
to the work done on the capital SWAT process
in recutting the portfollo, extensive
knowledge has been gained in understanding
the expansionary capital requirements.
McKinsey has a deep understanding of the
NMPP as well as the oil and gas industry.
McKinsey is leading the development and
Implementation of the platinum standard,
inciuding the operating model for projects in
execution, includes NMPP review of lessons
learned

McKinsey is rolling out the platinum standard,
including training of 150 project directors and
managers {including NMPP team members} in
workshops across the organisation

McKinsey has strengthened risk mitigation
framework for large capital pro which will

be applied to NMPP 4\
( | 4
)
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McKinsey has gathered an intimate

understanding of NMPP on-site issues,

stakeholder concemns and reputational risks

since de-scoping of AWP in 2012. Since that

time, McKinsey has concluded

« Ongoing coaching of Sue Govender in
2012, including best practice contractor
selection / due diligence process and risk
assessment prior to post AWP de-scoping
(not implemented)

= Facilitated conversations between NMPP
ar client teams in India (Caim}

= Lessons learned workshops with the NMPP
owners team

« Site visit to TM1 and observations made
by international experts

McKinsey has an intimate understanding of the

NMPP programme in the context of Transnet's

broader capital portfolio and  overall

affordability.

d. Approaching the market would result in | o
wasted money and time

A service provider to support the NMPP project
needs to be appointed immediately. Every
week of delayed operations significantly
increases tariff risks due to non-recognition of
capital. In addition every week of delay also
significantly increases the reputation and
credibility of executing the overall capital
portfolio (which compounds into a risk for

L —————ee
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i MDS)

27. Additionally, due to the confidential nature of the information, the engagement cannot

be subject to an open tender process especially from a reputational risk perspective. In
terms of para 15.1.4 (c) of the revised PPM, in instances where a confinement is
confidential, the GCE may approve such confinerent without it being routed via any

other signatory.

ENTERPRISE AND SUPPLIER DEVELOPMENT AND BBBEE

28,

29.

30.

31.

The work will be carried out internally supported with a team of consultants (Mckinsey
8 Company and its Consortium paitners).

McKinsey and Company will engage a Consertium Partner who Is Black owned and this
Consortium partner will perform a percentage of the work under the guidance of
Mckinsey and Company.

The Consortium partner will share 40% of the phase 1 fee and 60% of the phase 2 fee
{excluding VAT and expenses). The phase 1 fee of a potential maximum of R10 million
excluding expenses and VAT will be shared on a 60%/40% split with Consortium
partriers, who will be aliocated 40% of the fees. The phiase 2 portion of a potential
maximum R90 million excluding VAT and expenses will be shared a 60/40% split with
the Consortium partners, who will be allocated §0% of the fees.

Mclinsey and company wilt be required to provide a supplier development plan
whereby they commit 70% of the contract vaiue for the phase 1fee and 70% of the
phase 2 fee to enterprise and supplier development vaiue, which will_Pe ket out in an

5




agreed supplier development plan. Preferential procurement and use of empowered
consortium partners will contribute to this value. This will subject to negotiation with
the service providers.

32. The consortium partner will be required to provide a supplier development plan
whereby they commit 50% of their contract value for the total fee to enterprise and
supplier development value, which will be set out in an agreed supplier development
plan. 30% of the contract value should be targeted at downstream supplier
development to SMME's (EME's and QSE's), preferably black owned, Black women
owned, youth owned and owned by people living with disabilities. This will subject to
negotiation with the service providers.

33. McKinsey and Company and the consortium partner will be required to provide an
acceptable BBBEE improvement plan.

FINANCIAL IMPLICATIONS

34. The external service provider's fees for the scope above will be based on a potential
maximum potential fee of R100 million.

35. A fee of R10m is payable for the phase 1 re-baselining exercise and will be shared on a
60/40% split with the Consortium partners, who will be allocated 40% of the fees.

36. At the end of a 5 week phase 1 re-baselining exercise a portion of the fees will be linked
to specific deliverables agreed upon after the re-baseline sign-off.

37. The balance of the phase 2 fee will be based linked to delivery of mutually agreed
outcomes between Transnet and the consortium based on the outcomes of the re-
baselining exercise. This will be based on specific delivery milestones. This will not
exceed R90 million and will be shared on a 60/40% split with the Consortium partners,
who will be allocated 60% of the total fees.

38. The fee and expenses will be in accordance with the National Treasury instruction note.
The expenses will be on actual costs incurred aligned with the instruction note.

BUDGET IMPLICATIONS

39, The amount of R10 million has been budgeted for in the 2014/15 Group Finance capex
budget. This will cover the re-baselining exercise.

40. The additional fees of a maximum of R90 million has not been included in the capex
budget. Given that the NMPP is capital project in build phase, these fees will be allocated
to the project and capitalised. It is the expected that the efficiencles introduced by the
consultants, relative to finalised and revised baseline, will be sufficlent to cover these
fees.
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RECOMMENDATION

41. Tt is recommended that the of Group Chief Executive:
41.1. Approve the resourcing strategy and remuneration model for the NMPP
Acceleration initiative to mitigate the EBITDA at risk;
41.2. Confine and award services for support to the intemal team to McKinsey and
Company and Its BBBEE Consortium partners.

Anoj Singh
Group Chief Hf\aacial Officer
Date: =l o=t

Approved/ NetApproved

Brian Molefe
Group Chief Bxecutive

Date:3.?.,q
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F 427 11 306 1089

MEMORANDUM
www.iransnetnet
TO ¢ The Acquisitions and Disposals Commitbtee

FROM  : Mr. Brian Molefe, Group Chief Executive

SUBJECT : REQUEST FOR THE CONFINEMENT AND AWARD FOR THE
PROVISION OF PROFESSIONAL SERVICES TO SUPPORT TRANSNET IN
INCREASING GENERAL FREIGHT BUSINESS WITH A BREAKTHROUGH TO
REACH THE PLANNED VOLUME TARGETS FOR THE FINANCIAL YEAR 2015/2016

AN

D 2016/2017

PURPOSE OF SUBMISSION:

1.

The purpose of the submission is to request the Acquisitions and Disposals Committee

(ADC) to:

1.1. Approve the confinement and award for the General Freight Business breakthrough
to achieve the volume targets Initfative, which includes an initiative for sales and
commercial capabilities, processes and solutions, to Regiments Capial for
R375 million.

1.2, Delegate authority to the GCE to approve all documentation and contract
amendments related to this transaction Including process approval and award.

BACKGROUND:

2.

The latest OD submissions indicate that cash flows from operating activities will be
significantly lower than the Corporate Plan due to market conditions, pressure on GFB
volumes and cost increases. As a result, parameters for cash interest cover and gearing

could be breached.

The GFB volume target for 2015/16 is 106Mt, however, to date GFB has not exceaded
87Mt per annum.

To mitigate this and to pian for the delivery of 1,064 new locomotives over the next 5-6
years, there will need to be a step change in GFB volumes.

This step change will entail, but not be limited to the following:
5.1, Securing volumes and enabling execution capabliities on key flows,
5.2. Capture additional revenue through pricing, mix optimisation and surcharge

capture, . )
5.3. Ensure sustainability through tools and capabiiity bullding.

DISCUSSION:

6.

In the planning @d&s since the inception cf the MDS, a large enPhasls has been
placed on the growth of GFB volumes and the prograrmes to ight from road

to raif.
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7. The delivery of volumes in the MDS program Is critical to make the MDS investments
affordable and to deliver cash flow into the organisation.

8. The GFB volume targets are not belng met and the planned volumes are reducing with
every planning cycle. '

Context: A step change will be required to meet
2015/16 target for GFB "r

deaabr - gl iiige iy
Dsws1 Macve [ 05 0 [ M0s I8 (7] 2004715 L2 [ 405 v [ 2MK16 .f.ﬁ)'s-vh
GFB (3f}

TAANSNET
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TRANSHNEF

Context: the latest OD submission (3™ iteration) sees
drastically reduced cash flows from operating activities r

Cagh Roves from oparating activitles (R, blon)
W 201415 Corporate Flan ] Latest submtxsion il

Fofenr Tott
(2015026 - 200122}

Drlvers of the decrease Include:

= Decreasein GFE volumes;
+ Increase in TFR operating expeanses (including additional Infra opex)
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9. Transnet currently has a similar program underway on the coal line to deliver the
breakthrough to achieve the planned coal volumes. Regiments Capital, a black owned
business, was appointed as the sub-contractor to the coal programme through the
supplier development program with the aim of the main contractor (Mckinsey)
transferring skills and knowledge for Regiments to potentially lead fiture programmes
for Transnet and other Industry players. Regiments has gained the necessary
experience to be able to perform this service as lead contractor (75%) for GFB, with
Mckinsey being the sub-contractor {25%) so as to ensure continuity based on the

lessons leamt on the coal programme.

10. The appointment of Regimens Capital as the main contractor for the GFB programs
shows that Transnet’s Supplier Development is delivering on the Transformation and

Empowerment objectives,
11, Status of the coal program:

11.1. The historical performance of 69-72 Mt left a gap of 4-9 Mt to the target and
stretch target for 2014/15, and the management team that was being formed at
the time was not aligned on target and how to achieve It. There was a focus on
daily push versus a systematic focus on driving scheduled operations as a means
to driving growth by leveraging new tools and processes and filling in the many

vacancies that were hampering operations.

11.2. To date the Coal line team has achieved significant successes and unprecedentad
volumes:
*  Best December in the history of the Coal Line (6.9Mt vs. 6.1Mt in 2013)
» Weekly average increased from 1.29Mt in 2013 to 1.44Mt in 2014 to 1.51Mt
after project launch
YTD volumes of 67.93 Mt with an zdditional five week remaining to year end
and an average tempo of 1.61 Mt for the last 3 weeks {excluding double fine

occupation)

11.3. This has been achieved through:
« Establishing & new philosophy around system balance
Team buy-In and ownership of the stretch target of 77Mt
Filling of critical vacancies
Reducing driver travel time
Reducing infra related cable theft and hook-ups
Introducing tools and technology to improve transparency and decision
making, e.g. yard visibility, operational dashboards, cantilever tool
Jaint working team consisting of representatives of TE and TFR to address

key Issues and improve communication

-

& & 9 » »

11.4. A further step up will be required to ensure delivery of the 2015/16 target of

79Mt. This would include:

* A commerclal transformation of the sales function to ensure that demand
does not become the constraint to future growth

e Scaling up the technology solutions

» Managing loco avallability during the commissioning of the 21Es

« Taking scheduling and planning to the next level in the SOC

11.5. Because there has been a systematic approach to growth and a focus on
sustalnability, much of what was learnt on the Coal fine can be scaled to other
flows such as domestic coal, chrome/fferrochrome, rragnetite, copfainers, etc, in

the GFB space.
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12. The same principal needs to be applied on G~B.

13. A preliminary investigation has indicated that only on five commodities on GFB 11.6 Mt
per annum that was not previously secured can be added to the GFB volumes.

5 commodities which can account for 11.6mt of WANSNEF
GFB growth v
GFB growth for 2015/2016 o o

Millions of tons

0,6
0,7

2,7

34
3,8

1,8

Domestic Coal Chrome/  Magnetita!  Containers  IronOre  Manganess  Toma!
rame

Ferroch
1 Assomes 3l of Mineral mining grewth [s Magnatite (te be cenfrmed)
SOURCE: Tronmmat

PAGE S

14. The volumes produced in the GFB program must create sustainable processes, systems,
people capacity and mind-sets for Transnet. Thus this program should run over a two

year period.

15. The Sales, marketing and commercial Initiative will entall, but not be imited, to the
following:

15.1.  Set up sales nerve centres focusing on volumes making up 80% of growth In

key business area’s
15.1.1. Identification of specific GFB flows with short-term growth potential
{e.g., flow volumes in traffic file exceed volumes in resource file, Jost

volumes to road, addressable volumes on road);
15.1.2. Identification of barriers to securing demand and incentives/service

levels needed to captLre demand;

15.2. Investigation and validation of new markets, including new markets identified
by TFR e.g. FMCG market;

15.3. Targeted and structured programs and routines to capture the additional
volumes by fiow and customer, Incl. rigorous performance tracking, sales

execution support, short-term Incentive schemes;
15.4. Identification of critical commercial capabliities andtooltcﬂre growth;
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15.5. Perspective of where take or pay contracts must be utilised and key contract
elements that must be induded;

15.6. Targeted capability building programme to address gaps (e.g., condse key
account plans, road-to-rail migration pitch);

15.7. Piloting of sales enabling tools and roll out if value has been proven; and

15.8. Any marketing thought leadership required.

16. The model that was applied to Coal programme will also be applied to the GFB
programme;

16.1. Fixed pricing for the implementation of the processes and tools and the
identification of commodities that can be leveraged to produce additional GFB
volumes and the sales and commercial initiatives. There should be a fixed
component for each of the two years but the first year will be more significant
given the emphasis on areating sales, marketing and commergial capabilities,

16.2. An ‘at-risk’ portion (outcomes based price) to the pricing which is linked to the
delivery of the desired volumes. This wilt be based on volumes actually delivered

per year.
17. The pricing and retumn for Transnet is discussed under Financial Implications.

GROUNDS FOR CONFINEMENT:

18. Appended below, for ease of reference, is an extract from the current Procurement
Procedure Manual, par 15.1.2, which sets out the grounds for confinement.

a) Where a genuine unforeseeable urgency has arisen which s not attributable to bad

planning;
b) The gat;dslservices are only obtainable from one supplierflimited number of

suppliers. For instance, patented/proprietary goods or OEM spares and
components. Operating Divisions are however required to satisfy themselves that
there are no new entrants on the market who could also be tested:

¢) For reasons of standardization or compatibility with existing products and services.
A case must be made that deviation from existing standardized goods or services
will cause major operational disruption. If not, confinements based on
“standardization” will not be considered’ or

d) When goods or services being procured are highly specialized and largely identical
to those previously executed by that supplier and it Is not in the interest of the
public or the organisation to solicit other tender offers as it would result in wasted
money and/or time for Transnet, When this particular ground is Intended to be
used as a ground for confinement, it is important to note that afl prerequisites must
be satisfied i.e. the goods or services must be highly specialized, almast Identical to
previcus work done and approaching the market again would result In wasted

money and time.
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19. We are of the view that this matter complies with ground (a) and (d) as set out below,
and the request for confinement is therefore fully supported.

Ground for confinement per
Par 15.1.2

Confinement considerations

a. Where a genuine unforeseeable
urgency has arisen which is not
attributable to bad planning;

« Genuine unforeseeable urgency has arisen as

Transnet is not meeting its planned GFB targets
due to economic cirwmsiapces. _

d. When goods or services being
procured are highly specialized and
largely Identical to those previousty
executed by that supplier and it is
not in the interest of the public or
the organisation to solicit other
tender offers as it would result in
wasted money andfor time for
Transnet.

The work required Is highly spedalised and the
supplier, wotking as subcontractor on the coal
programme, has developed tools in the rafl
industry that is currently in use at Transnet. The
coal programme is awarded to Mckinsey and
Regiments Capital Is the appointed SD
subcontractor on a 60:40 spiit. As discussed in
point 10 above the coal programme is proving to
be successful.

o Itis not in the public interest as there would be
additional cost and time wasted to develop the
required tools and also to gain a deep
understanding of Transnet Freight Rails
infrastructure and operating model,

ENTERPRISE AND SUPPLIER DEVELOPMENT AND BBBEE

20. Supplier development will continue to be a key factor and there will be a requirement
for a BBBEE improvement plan as well as a SD plan with commitments of 30% to be
negotiated with Regiments Capital, being the lead contractor. With Regiments being
the lead contractor Transnet Is delivering on Its Supplier Development objectives of
driving new entrants into markets to become suitably skilled to take on the lead for
complex projects as well as delivering on its mandate to drive Transformation and

Empowerment objectives.

21. 'Regiments Capital Is a level two contiibutor with 68% black ownership, Mdckinsey,
who will be subcontracted by Regiments Capital is a level two contributor with 26%

black ownership.

DELEGATIONS
22. ‘The GCE has delegations to approve confinements up to R250 million,

23. The ADC’s delegations to approve confinements is from R250 million to R1 billion,

24, This value of the confinement is R375 million and thus is in the delegation of the
ADC,

FINANCIAL IMPLICATIONS
25, There Is an expected increase In revenue for the first year of R2.9b

into the second year plus there will be additional revenue uniocked-
Is currently unknown as no analysis Is available within that time §

J, which will flow



26. The GFB Fees are set-out below:
26.1, Fixed fee 2015/2016 — R50m
26.2, Ouicomes based fee 2015/2016 - R155m
26.3. Probable fixed fee 2016/2017 - R20m
26.4. Probable outcomes based fee 2016/2017 — R150m

27. The total expected fee for GEB for two years is estimated at R375m.

28. Thewtcomesbasedfeearebasedonmeouucomeandismusnotbasedonhourly
tariffs.

29. The fixed fee is based on tariffs and these are In line with the National Treasury
instruction note on professional fees. 1

30. The following table compares the fixed fee utilising the type of resource and the
estimated time affocation to provide the service based on the service providers tariffs
and the tariffs allowed in terms of the National Treasury Instruction note on

professional fees,

<comparison: ] Supplter
upplier vs. Nationa) Treasury 1" Traasury
tifTs

Prica snalysis
Ratef hour (blended rate)
2 680

2173

Coal
! SouRCE: DS “Hourly Fou Rotas: For €ansiftanis + With affect Sum 1 Aprd 20147, Retas far

mmxmmﬂ thye Cowd progrm vl the pricirg for the OFB
Progrem i be besed on the seme oriaciples
BUDGET IMPLICATIONS

31. The fixed costs have been budgeted for and the outcomes based fee will be funded
from the additional revenue received.

3
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RECOMMENDATION:

32. That the Acquisitions and Disposals Committee (ADC):

32.1. Approves the confinement and award for the General Freight Business
breakthrough to achieve the volume targets inidative, which iIncludes an
initiative for sales, marketing and commerdal capablities, processes and
solutions, to Regiments Capital for R375 million.

32.2. Delegates authority to the GCE to approve all documentation and contract
amendments related to this transaction including process approval and award,

e e——

/

Compiléd by:

-,
Styabonga/Garnfa
Chief E tive Transnet Freight Rail

Da Q 5 ._03.2‘5
Recommended / Ne*Recommended:

=y

Anoj Singh\ )
Group Chief Financial Officer
Date: 28 =\

Recommended / Yot Becormmendeds—

Brian Molefe
Group Chief Executive

Data:w.g.}s .
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TRANSNET
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TRANSNET ACQUISITION COUNCIL

Meeting: 12/10/2012 &
{

Agenda Item 2

RFP GSM/12/04/0445:

PROVISION OF SERVICES, CAPABILITIES AND RESOURCES TO

SUPPORT THE MARKET DEMAND STRATEGY FOR PROCUREMENT

AND CAPTTAL EXCELLENCE AND PRODUCTIVITY

NON-AWARD OF BUSINESS (CONSIDERATION) R N/A

e e

f RESOLUTION/MINUTE 201/2012TAC “

THE TAC APPROVED THE NON-AWARD OF BUSINESS AS l
RECOMMENDED |

Remarks:

The reasons for the non-award of business were deliberated by the TAC and
considered to be valid reasons. |

The TAC, however, considered it prudent to highlight the following important issues:

+ The aspect of the intellectual property disputes will presumably be addressed
in the new RFP document.

» The revised scope for the services be confirmed before issuing of the new
RFP.

¢ The revised budget be finalized before issuing of the new RFP.

« Consideration be given to refunding the R7 500.00 tender fee to the bidders
who submitted proposals.

e That it be stated that Transnet reserves the right to do a split award of the
business, at their sole discretion (standard disclaimer).

|
froebs |
|

1
} SEC RY CHAIRPERSON

Date: /5 (husbet sor2 Date: (s © fotem Do,

]



TRANSNET ACQUISITION COUNCIL

Meeting: 12/10/2012
Agenda Item 2

RFP GSM/12/04/0445;

PROVISION OF SERVICES, CAPABILITIES AND RESQURCES TO
SUPPORT THE MARKET DEMAND STRATEGY FOR PROCUREMENT
AND CAPTTAL EXCELLENCE AND PRODUCTIVITY

NON-AWARD OF BUSINESS (CONSIDERATION)
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Transnet Corporate Centre
RFP Evaluation And Recommendation: Non-Award w"‘*"‘“"
GSM/12/05/0445 = r

Date; 09 Qctober 2012

PISTRIBUTION
Transnet Acquisition Council (TAC)

RFP EVALUATION AND RECOMMENDATION REPORT
FOR THE NON-AWARD OF BUSINESS

PROVISION OF SERVICES, CAPABILITIES AND
RESOURCES TO SUPPORT THE MARKET DEMAND
STRATEGY (MDS) FOR PROCUREMENT AND CAPITAL
EXCELLENCE AND PRODUCTIVITY

RFP No. GSM 12/05/0445

Procurement:

Senior Buyer: Lugmaan Noor Moosa
Commodity Manager:  Christopher Govender

Page 1 of 15
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RFP Evaluation And Recommendation; Non-Award

GSM/12/05/0445
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Transnet Corporate Centre

RFP Evaluation And Recommendation: Non-Award | TRANENEr
GSM/12/05/0445 *ﬁé‘r

1, EXECUTIVE SUMMARY

1.1 Project Background;
Transnet SOC Ld announced that it expects to areate up to 588 000 new job epportunitios acress the economy
through its Market Demand Strategy (MDS), which wilt see the company spend R300 bilion on capital projects over
3 seven-year period.
The MDS Is zimed at expanding South Africa’s rail, port and pipelines infrastructure, resulting in a significant increase
in freight volumes, especialfy in commodities such as iron ore, coat and manganese, It will aiso lead to a significant
modal shift from road to rail. The main objective of the strategy is for Transnet £ invest in building capackty to meet
validated market demand that will enable econamic growth. The MDS is the centreplece of government’s growth
strategy through investiment in infrastructure and a key component of enabling the aspirations of the New Growth
Path {NGP).
Highlights of MDS:
¥ R300 billlon capital Investment programme
- R205 bilion will be akocated to rait projects and R151 bilion to general freight to support the
growth in volumes ta 170 million tons per annum (mitpa}
- Expand export coal from 68nstpa to 97,5mipa
- Expand iron ore expart from S3mtpa to 82,5mipa
- Container volumes handled through the ports to increase from 4,3 miltion to 7,6 millon
twenty-foot equivalent unit containers (TEUS)
- Investment in the final phases of the New Mukti-Product Pipekine
+ Stronger financial position: Revenue growth of 16% per annunt (p.2.} over the next seven years, diiven
by volume growth
- EBITDA - Transnet's key measure of profitabiity - will more than triple to R68 bikion by
2018719
R213.,6 billion of the required funding will be genarsted from operating cashflows
86,5 billion of the required funding will be raised from debt capital markets
- Gearing and cash interest cover will remain within tanget levels of 50% and greater than three
times raspectively
Significant productivity and efficiency impravements expected in rall and port operations.
Growth of the loal industry through programmatic procurement — approsimately 50% of the R78 billion set aside for
locomotives will be spent on local suppliers,
Transnet's employes headoourt will peak at 24 000 in 2018/19. The total number of jabs expected to be created vis
MDS will peak at 588 000 - this indludes direct, indirect and economy-wide jobs.
Skills developrment: R7,7 billion spent on training by 2018/19 induding R4, 7 billion on bursaries and grants.

Page 30f 15
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Transnet Corporate Centre
RFP Evaluation And Recommendation: Non-Award [ maenee
GSM/12/05/0445 r

MDS is not just about Transnet, but key to South Africa’s growth objectives. This strategy aims to deliver a lasting
economic, social and environmental value to society. A combingtion of partnerships with its stakeholders and the
successiul axecution of MDS will enable economic growth for the country.

This is a huge challenge for the company, but Transnet has developed 2 comprehensive implementation plan to
ensure a successful defivery of the strategy.

1.2 Project Details:
Resources, services and capabilities are required to work with Transnet to systematicaily scrub and optimise
projects, ensuring complete and accurate information and ensure optimal use of resources,
Procurerment resources, services and capabifities to address the requirements articuiated above.

It is estimated that these requirements will be for an estimated period of 9 {nine) months.

1.3 Project Defiverables:
Procurement:
The projected spend Is significantly more than in previous years and will reguirg a step change in performance within
the procuremeant function in order o deliver on these pians.

The procurement function has been identified &5 a ritical area wizhin the business to anable the additionat
requirements of MDS. In particular; the enabiement of additional spend, on budget and on sthedule, is paremount

to the success of the strategy.

Additional resourcas, services and capabilities are therefore needed (n particular areas of the procurement function
in order ta ensure successid defivery of transactions which may require interventicn, These transactions will be
detenmined on an on-going basis based on business nesds.

Fixthermone, successfut support of these requirements will be in alignment with the overall operating mode! of the
procurement organisation whilst ensuring adherence to The Public Sector's poficies and prooedures,

Support requirements wil include but not bmied to:
» The provision of resources with supply chain expertise and experience;
>  Thorough knowiedge of The Public Seckor's supply chain policies and procedures;
»  Athoreugh understanding and experience with Transnat’s, other SOC's and the DPE's Supplier
Development plans, polides and expeciations;

Page 4 of 15
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Transnet Corporate Centre
RFP Evaluation And Recommendation: Non-Award | rransner
GSM/12/05/0445 «%f‘r

Capital:

Suitable knowledge of the Rail and Port related industries;

Experience with supporting various stages of procurement fransaction’s  (including Strategy
develcpment, RFP development, Bid evaluation, Negotiation, Award);

Track histery of performance improvements within operations and procurement;

Experience with development of contracting strategies (e.g. programmatic procurement);

Track history with the development of procurement control and assurance processes inciiding key gate
reviews;

A thorough understanding and experience with the socio-economic issues (CSDP, Broad Based Black
Economk: Empowerment, industriziization and iocaiisation, environmental issues etc.); and

Thorough understanding of the Public finance Managernent Act, Preferential Procunement Policy
Framework Act, Industrial Folicy Action Plan ete requirements,

Support requirernents will include but not limited to:

¥

Provision of resources with thorough knowledge of best practice capital projects policies and procedures
{PLP - intiuding gate review check lists, approvat processes, systems and tools);

Global expertise in accelerating timelines for business case approvals (benchmark timelines, quality
requirements);

Experience with linking business cases to strategic objectives, and abifity to fink individual projects to
business outcomes;

Proven experience of creating and optimising project business cases in Transnet specific asset classes,
e.g. rail, port, pipeline (including validation of operating cost requirements, capial cost requirements,
financing costs and overall affordability based on cash flows);

Understanding of the South African contest, e.y. how sodo-econcmit benefits are Enked to profects and
proven ablity to quantify these in business cases;

Proven experience in aptioneering, fisk analyses and investment readiness assessments of a project to
highlight execution risks, e.9. how o inform the contracting strategy, pre-requisites for procurement
specifications and implementation plans;

Prover methods for building capabifities in business case optimisation amd approvals process
acceleration

Thorough understanding of the PFMA, SOC and DPE requirements as weill as construction related pieces
of legisiation of regulatory frameworks such as CIDE.

Page Sof 15



Transnet Corporate Centre

RFP Evaluation And Recommendation: Non-Award

GSM/12/05/0445

PSV-1331

TRANSNEN

1.4 Project Timeline:
Project Start Date
Project Compietion Date

1.5 Tender Details and Tenders Received
RFP Number
RFP Issue Date
RFP Closing Date
RFFP Validity Period
Extended RFP Validity Period
Pracurement Procedure
Purchase price of RFP
Date of Advertisement
Place where Advertised

Method of RFP Evaluation

Number of Bids Received
Number of Rasponsive Bids
Scheduled Award Date

Revised Scheduled Award Date
Reason for Revised Scheduled Date

:01/08/2012
:30/04/2013

:GSM 12/05/0445

128/05/2012

:15/06/2012

:90 days (19 September 2012}

130 days (19 October 2012)

:Open BFP

‘R7500.00

:From 23/D5/2012

:The Star, Sowetan, The New Age, Mail & Guardian,

Business Day, Business Times

:B-BBEE and Supplier Development Threshokd - Stage 3

(60%)
“Fechnical Threshold - Stage 4 (70%)
Final Evaluation:
Technical ~ 30%
Price - 30%
B-BBEE
s Scorecard - 10%
v Further Recognition Criteria (Current) — 20%
Supplier Development: Initiatives - 10%

6

6

126 July 2012
:Not Applicable
‘Not Applicable
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1.6 Commercial Summary
Transnet Corporate Centre on behalf of Transnet SOC Limited prepared and issued an open request for
proposals (RFPs) for the “Provision of Services, Capabilities and Resolrces to Support the Market
Demand Steategy (MDS) for Procurement and Capital Excellence and Productivity” by advertising in
various newspapers from the 23" May 2012, The RFP document was available to the public from 28%
May 2012,

A total of 9 vendors purchased the RFP documents as listed beiow:

PricewaterhouseCoopers
Letsema Consulting

Deloltte Consulting

Davis Langdon (Pty) Ltd

551 Engineers and Environmertia!
Accenture

McKinsey & Company

Volition Consulting Services

The Boston Consulting Group

Refer to Annexure B for further information on Vendors who purchased the RFP document.

10 [0 Nfen|un o po [

A total of 6 vendors submitted their proposals on or before the closing day, as listed baetow:

PricewaterhouseCoopers/Isambulo Ami JV (Joint Venture)
Volition Consuiting Services
Accenkure
The Boston Consulting Group

5. Delpitte Consulting
5. McKinsey & Company
NB: I¥ = Joint Venture

Eal ol b fag

Refer v Anntexure € for the TAC register of tenders received.

1.7 Standard Procurement Responsiveness
Refer to Annexure D for the Checklist of Returnable Documnents by the Vendors.

All bidders provided the documents required ard none were eliminated.
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2. RFP EVALUATION
2.1 Stage One — Administrative Responsiveness

All bidders passed the test for administrative responsiveness and progressed to Stage Two for further

avaluation,

2.2 Stage Two — Substantive Responsiveness

All bidders passed the test for substantive responsiveness and progressed to Stage Two for further

evaluation.

2.3 Stage Three ~ B-BBEE and SD Evaluation

Stage Three Evaluation — 8-BBEE and SD Evaluations Weighting | Minimum Criteria
B-BBEE:
- Scorecard 80% |
Suppliar Development; ’
- New Skills Development 10% | 60%
+__ Technology and Skills Transfer 10%
Toktal 100%

Respondent's praposal to progress to Stage Four for further evaluation.

Note: An overall minimum threshold of 60% for Stage Three evaluation criteria must be met or exceaded for

The results of the Stage Three evaluations are as foflows:

Bidder's Name Stage3 | Result
Score

1. PricewaterhouseCoopers/Isambule Ami V (Joint Ventura} 82.00% | Progress to Stage 4
2. Volition Consufting Services 62.80% | Progress {0 Stage 4
3. Accenture 70.00% | Progress to Stage 4
4. The Boston Consulting Group 46.40% | Disqualifed

| 5. Deloitte Consuiting B0.80% | Progress to Stage 4

| 6. Mckinsey & Company 68.00% | Progress fo Stage 4

Refer to Annexare E for detalled Stage Three B-BBEE and SD evaluation resolts.

Only five () bidders met the minimum threshold of 60% for Stage Three evaluations and proceeded to

Stage Four for further evaluation.
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24 Stage Four — Technical Evaluation

Stage Four Evaluation — Technical Evaluations Weighting | Minimum Criteria
Procurements

Provision of resources with supply chain expertise and experience 5%
Thorough kmewledge of The: Public Sector's supply chain policies and procadures 5%
Thorough understanding and experience with Transnet’s other S0C's and the

OPE's Supplier Development plans, policies and expectations S%
Suitable knowledge of the Rail and Fort related industries 5%
Experience supporting the various stages of procurement transactions (induding

Strabegy development, RFF development, 8id evaluation, Negotiation, Award} 5%
Track histary of performance improvements within operations and procurement 7.5%
Experience with developrent of contracting strategies (e.9. programmatic

procurement) 7.5%
Track history with the development of procurement contral and assurance

processes induding key gate reviews 5%
Thoreugh understanding and experience with the socio-economic issues {(CSDP,

Broad Based Black Economic Empowerment, Industrialization and localisstion,

Environmental issues etc.) 2.5%
Thorowgh understanding of the PRMA, PPEFA, IPAP efc 2.5%
Capital:

Thorouah knowledoe of best practice capital projects policies and procedures {PLP

- inciuding gate review check jists, approval processes, systems and tools) 5%
Global expertise in accelerating timelines for business case approvals (benchmark

timelines, quality reguirements) 5%
Experience with linking business cases to strategic objectives and ability ta link

individual projects ko business outcomes %
Proven experience of creating and optimising project business cases in Transnet

specific asset classes eq. rail, port, pipeline {including validation of operating cost
requirements, capital cost requirernents, finanting costs and ¢verall affordability

based on cash flows) 7.5%
Understanding of the South African context e.6. how socio-economic benefits are

finked to projects and proven abitity to quantify these in business cases 7.5%
Proven expenence in optioneering, risk analyses and investrment readiness

assessments of a project to highlight execution risks e.9. how ta inform the 5% 70%
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comraciing strategy, pre-requisites for procurement specifications and
implersentation plans

Proven methods for building capabilities in business ¢ase optimisation and

approvals process acceleration 5%
Thorough urderstanding of the SOC and DPE requirements as welt as construction

pieces of legislation or regulatory framewniks such as CIDE 5%
Detailed CV's of proposed resources with relevant experience in Hine with

regquirements 50
Total 100%

proposal to progress to Stage Five for Ainat evaluation.

Note: An overall minimum threshold of 70% for Stage Four evaluation criteria must be met or exceaded for a Respondent’s

The results of the Stage Four evaluations are as follows:

Gidder's Name ’ Stage4 | Result
Score
1, PricewaterhouseCoopers/Isambulo Ami JV (Joint Venture) 58.99% | Disqualified
2. Volition Consulting Services 50.05% | Disqualified
3. Acoenture $7.10% | Disquatified
4. Deloitte Consuiting 70.08% | Progress to Stage 5
5, McKinsey & Company 80.92% Progress to Stage 5

Refer to Annexure F for detailed Stage Four evaluation resulfs.

Only Two (2} bidders met the minimur threshold of 70% for Stage Four evaluations and proceeded o

Stage five for final evaluation.

2.5 Stage Five — Final Evaluation

Criteria

Stage Five Evaluation - Final | Weighting

Technical 30%
Price 30%
B-BBEE Scorecard 10%
B-BBEE Further Recognition Criteria 20%
Supplier Development Initiatives 1G%
Totat 100.00

The results of the Stage Five avaluations are as follows:
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A. Technical Scores:

Deloitte McKinsey &
Comsulting Company
Stage Four Total (100%) 70.08 80.92
Final Weighted Technical Score 30% 21.02 24.28

Refer to Annexure F for detailed Technical evaluation calculations.

B. Price Evaluations:

[ Mame of Tenderer : Financial | Comparative | Points % Premium
Ranked lowaest to Offer Offer for Premium payable In
highest Price ® {Pm) Finandal | payable Rands
Offer
MAX (30)
McKinsey & Company R 4,021 R 4,021 30.0D 0.00 RO
Dekdtte Consulting R 4,417 R4,021 27.05 9.84 R 396
Refer to Annexure G for the detailed Price submissions of each vendor,
C. B-PBEE Preference Evaluations:
Deloitte Consulting McKinsey &
Company
B-BBEE Scorecard Points {10) 9.15 8.00
FRC (Current) Points (20) 2.05 0.53
Total Preference Points (30) 11.70 8.53

Refer to Annexure H for the detalled calaulaticns on the B-BBEE Preference evaluations.,
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D, Supplier Development Evaluations:

[ Deloitte Consulting McKinsey & 1
Company '[
Supplier Development Points 3.80 2.00
{Mew Skilis Davelopment and
Technology & Skills Transfer)
Total Preference Points (10) 3.80 2.00

Refer to Annexure E for the detziled calaulations on the Supplier Development evaluations,

The consolidated Stage Five Evaluations are tabled below:

Stage Five Evaluation - Welghting Deloitte McKinsey &

Final Consulting Company
Tedhnical 30% 21.02 24.28
Price 30% 27.05 30.00
B-BBEE Scorecard 10% 9.15 8.00
B-BBEE Further Recognition Criteria 20% 2.55 0.53
Supplier Development 10% 3.80 2.00
Total 100.00 63.57 64.81
Ranking 2 1

Refer to Annaxure I far the consolidated score sheet.
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5.
L% §

5.2

6.1

PROJECT BUDGET

Refer to attached Memorandum approved by Anoj Singh, Transnet SOC: GCFO. See Annexure A
attached hereto.

RFP EVALUATION PROCESS
Transnet’s prescribed AFP process was followed with guidance and support provided by Thulani
Mishwene and Johan van Niekerk from Transnet's Group Tendering and Policy department and Cindy

Felix from Transnet Irternal Audit (TIA).
Beiow is a sequence of steps followed during the evaluation criteria;

Stage Three (3) B-BBEE and Supplier Development Desktop Evaluation initially conducted on the 0s™
July 2012, The moderation session was conducted on the 05 July 2612,

Stage Four (4) Technical Desktop Evaluation initially conducted on the 05 July 2012 and ended on the

14™ July 2012. The moderation session was conducted on the 16™ July 2012,
Pricing evaluation was conducted on the 18% July 2012.
B-BBBEE evaluation was conducted on the 18™ July 2012

RFP QUALITY ASSURANCE

Value Added Tax
The RFP amounts exclude 14% Value Added Tax (VAT).

Forex Contant
Al prices are quoted in Sputh African currency. Forex has no impact on the amounts quoted.

PRICING
Pricing was requested on a rate per hour basis for a 9 month period.

The preferred bidder has queted the following pricing during this RFP evaluation process, see
Annexure G attached hereto.

Bid Validity Period of the Recormnmended Supplier
The preferred bidders quote is valid until 19 October 2012.
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2. INITIAL TAC RECOMMENDATION

Based on the evaluation of the tenders, in accordance with the agreed RFP evaiuation requirements and
scoring as set out sbove, it is recommended that Transnet SOC Ltd awards the business and enters into

negotiations with McKinsey & Company as the preferred vendor.
The TAC approved the award of business to McKinsey & Company on 30 July 2012,
Refer to Annexure O for the TAC resolution minute 183/2012,

8. REVISED RECOMMENDATION
Curing the post tender negotiations (PTN) the GCE raised 8 concern that Transnet has been awarding

business excessively to McKinsey & Company and as a result this will expose Transnet o
insurmountable risks should any unsavoury circumstances occur, A decision was then taken to award a
portion of the business to Deloitte Consulting (Refer to Annexure P for the memo approved by the

GCE and GCFO),

Over the last couple of weeks, Transnet and McKinsey & Company spent a considerable amount of time
on the scope of work, deliverables and allocation of responsibiliies amongst the consortium members.
This process resulted in the finalization of clearly defined and ampiified scope and deliverables for the
engagement to ensure better implementation and menagement of both intemal and external resources.

In addition, the scope and deliverables are structured to ensure key skilis transfer to Transnet at the
end on the engagement. The revision of the scope has resufted in an expected project cost of R200m,

from the initial R100m.

Thereafter, it was identified that there was a conflict of intelleciual property between McKinsey &
Company and Deloltte Consulting as they are two international competitors, However, Deloitte's sub-
contractor, PD Naidoo and Associates has no intellectual property related issues and McKinsey is willing
to work with them ¢ ensure that the NGP objectives are met.

Due to the significant change in scope, fees and the intellectual property disputes, our procurement
processes require that the previpusly approved tender process be non-awarded and a new tender be
issued with the revised scope and budget.
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I is recommended that TAC approves the non-award of this tender,

APPROVALS
NAME DESIGNATION DATE \SIGNATUR
Originator: Lugmaan Noor Moosa | Senior Buyer Oﬂ/!lo ].?qQ ﬂ\ 5 -
Supported by: Chvistopher Govender | Commadity Manager | pA\w \Jéy, ) A
Chief Procurement . Ny
Shantell Mackay Manager: Corporste (¢4 lw ‘ Tel? QLX'_D-'«‘
Executive Manager:
Yusuf Mahomed Special Projects qi .-’0;’24:- IR
Exetautive Mznager: ghe 123 7
Luis Gillman Group Financial s
Planning P
Acquisition . /
Coundil Helen Walsh Chair Person A
Approva r S [elgena | [frrse S
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Gugulethu Chauke Transnet Corporate JHB

——
From: Peter Volmink Transnet Corporate JHB
Sent: Monday, 15 April 2019 16:08
To: Gugulethu Chauke Transnet Corporate JHB
Subject: FW: GCFO requests for PO creation of McKinsey contracts_for the record “PV 45"
Importance: High

From: Cindy Felix Transnet Corporate

Sent: 11 July 2014 12:10 PM

To: Suelfen Du Plessis Transnet Corporate JHB <Suellen.DuPlessis@transnet.net>; Duran Balbathur Transnet
Corporate JHB <Duran.Balbathur@transnet.net>

Subject: FW: GCFO requests for PO creation of McKinsey contracts_for the record

Importance: High

Ai Sue and Duran,

Please be advised that Edward has informed us that there is no breach or deviation and that payment can be made
per the instruction below.

Duran please upload this email onto SAP as proof of the instruction from Acting GCSCO to proceed with payment.

With kind regards

Cindy

Procurement Manager

integrated Supply Chain Management
Transnet Corporate Centre,

8th Floor

Carhon Centre

Tel: +27 11 308 2360/1285

Email: Cindy.Fefix@transnet.net
TRANSNET

From: Cindy Felix Transnet Corporate
Sent: 11 July 2014 12:08 PM

To: Edward Thomas Transnet Corporate JHB
Ce: Garry Pita Transnet Corporate JHB; Kevin Weir Transnet Corporate JHB; Yusuf Mahomed Transnet Corporate

JHB; Richman Chivinge Transnet Corporate JHB; Mohammed Mahomedy Transnet Corporate JHB
Subject: RE: GCFO requests for PO creation of McKinsey contracts_for the record

Hi Eddie/Richman
PMease ensure that Duran is notified of the PRs as soon as they are released.

1
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Regards

Cindy

Procurement Manager

Integrated Supply Chain Management
Transnet Corporate Centre,

8th Floor

Carlton Centre

Tel: +27 11 308 2360/1285

Email: Cindy.Felix@transnet.net
TRANSNET

*rom: Cindy Felix Transnet Corporate
Sent: 11 July 2014 12:06 PM

To: Edward Thomas Transnet Corporate JHB
Cc: Garry Pita Transnet Corporate JHB; Kevin Weir Transnet Corporate JHB; Yusuf Mahomed Transnet Corporate

JHB; Richman Chivinge Transnet Corporate JHB; Mohammed Mahomedy Transnet Corporate JHB
Subject: RE: GCFO requests for PO creation of McKinsey contracts_for the record

Dear Edward,

Thanks for the confirmation regarding issuing payment and your advice regarding the process and we wil! upload
accordingly.

With kind regards

Cindy

Procurement Manager

Integrated Supply Chain Management
Transnet Corporate Centre,

8th Floor

Carlton Centre

Tel: #27 11 308 2360/1285

Email: Cindy.Felix@transnet.net
TRANSNETI

From: Edward Thomas Transnet Corporate JHB
Sent: 11 July 2014 11:37 AM

To: Cindy Felix Transnet Corporate
Cc: Garry Pita Transnet Corporate JHB; Kevin Weir Transnet Corporate JHB; Yusuf Mahomed Transnet Corporate

JHE; Richman Chivinge Transnet Corporate JHB; Mohammed Mahomedy Transnet Corporate JHB
Subject: RE: GCFO requests for PO creation of McKinsey contracts_for the record

2
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Dear Cindy,

Firstly, a contractual obligation has been created, once the confinement process was approved, a letter was issued
to McKinsey whereby Transnet requested them to commence work while the RFP was issued and they were to
respond to the RFP, indicating that should Transnet not conclude the procurement event after the RFP process was
completed Transnet commits to pay for any work delivered until that point. Thus a contract is in place, thus no

condonation is required at all for any payment that is to be made.

Thus there are no risk regarding this payment and they can be validly made. The fact that Transnet will be
negotiating price further through the RFP process will be taken into account in future payments to be made. The
reduction in price negotiation leverage is noted and is mitigated through the limits imposed by the National
Treasury instruction note for the fixed fee portion of the work and the at risk portion of the work is mitigated as it is
linked to performance which has not yet occurred.

Based on the above, if business has agreed that work has been delivered and that Transnet has received value
through the contractual obligations noted above, there is not risk regarding making these payments and making
these payments is with the Transnet processes.

With regards to the issues on the RFP 1 and 2 noted below, can we please discuss these further so that we can get
traction on these events.

Kind regards

TRANSNED &
Group iSCM
Transnet SOC Lid

‘. (011} 308 2251 E 083 400 4295
= (086) 758 3630 E edward.thomas@transnet.net

www.transnet.net

From: Cindy Felix Transnet Corporate
Sent: 11 July 2014 10:58 AM

To: Edward Thomas Transnet Corporate JHB
Cc: Garry Pita Transnet Corporate JHB; Kevin Weir Transnet Corporate JHB; Yusuf Mahomed Transnet Corporate

JHB; Richman Chivinge Transnet Corporate JHB; Mohammed Mahomecdy Transnet Corporate JHB
Subject: GCFO requests for PO creation of McKinsey contracts_for the record
Importance: High

Dear Edward,

I refer to your text message received this morning where you have instructed us to create purchase orders for
payments to be made to McKinsey's where no contracts exist.

3
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As the P2P Business Process Owner for TCC please be advised | require written permission via email from you as the
Acting Group Chief Supply Chain Officer to request my team to create Purchases Orders as this is a deviation in the
P2P process and effectively our supply chain policy and procurement procedures which is based on the regulatory

statutes we are bound by as a state owned company.

It is my understanding that the payment requests is from business and is being approved as duly payable by the
Group Chief Financial Officer — Anoj Singh as the respective delegated authority for Transnet and custodian of these
transactions. We assume that the applicable risks in making such payments have been considered before release of

the respective requisitions.
The tenders according to you affected include the following:

1. GSM/14/04/1037: Coal Breakthrough of ZMT - no evaluation in progress business not responding and
Business Owner wanted noted that does not agree to this request per email issued to
Procurement. Transaction on hold.
2. GSM/14/04/1038: Renegotiating Kumba Iron ore Contract — no evaluation in progress business not
responding and Business Owner wanted noted that does not agree to this request per email issued to
Procurement. Transaction on hold.
GSM/14/04/1039: Manganese Execution Initiative — currently in evaluation stage
GSM/14/04/1040: NMPP De-Risking and Acceleration — currently in evaluation stage
5. GSM/14/04/1052: Capital Optimisation — only issued on 10 July as we only received iSCM sign-off this

week

w

Kindly be advised that we do not recommend that this be paid until such time these contracts are concluded as the
scale of the risk is significant in relation to the payments being made to service providers who knowingly took on the
risk of doing work without a proper tender process being completed. [t has already been identified that the pricing
structure of the bid proposals are excessive to what was originally budgeted by business.

The level of non-compliance is 2 moot point as it is evident that engagements have already occurred beyond the
initial kick-off meetings and there is no retrospective remedy apart from condonation.

Furthermore the Group Chief Supply Chain Officer wanted us to negotiate the contracts to minimise the costs and
risks to Transnet from a commercial perspective and now this opportunity is not being allowed if we make payment

at this point.

Having said the above TCC Procurement can only assume that all risks have been taken into account and we
abdicate any further responsibility with regards to payments made in this regard should the advice not be taken. If
there are other tenders that we need to be aware or payments to other service providers please provide details
thereof for record purposes and the same advice applies.

Please note that as per audit requirements these payments will be logged in the deviation register.

With kind regards
Cindy

Procurement Manager

Integrated Supply Chain Management
Transnet Corporate Centre,

8th Floor

Carlton Centre

Tel: +27 11 308 2360/1285

Email: Cindy.Felix@transnet.net
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Anoj Singh, Group Chief Firancial Officer -
’Wr ‘

McKinsey Incorporated

88 Stella Street

Sandown Mews East ]

2196 i
|

Dear Sir/Madam |
Initial discussions on services reguired |
This letter serves to inform you that the Group Chief Executive of Transnet SOC Lid has

approved an assignment to McKinsey Incorporated and its consortium partners, subject to
the successful condusion of a Master Services Agreement,

As you are aware, Transnet is bound by regulatory policies, procedures and processes in
respect of procurement. These processes require amoengst others, a request for proposal to
be issued for approved transactions, evaluation of the final bid proposals and subject to
meeting Transnet’s requitements in terms of the ful scope of work as set out in the request
for proposal, a final Master Service Agreement may be concluded.

The approvals recelved from the Group Chief Executive are for the following services: ;:
The support of identifying additional capitat savings as well as the implementation of i

the Platinum Standards which will include the following: ;
1.1 A consulting team to ensure the embedding of the sustainable sofution of the “
Platinum Standard which wiil reduce the rellanos on consultants in the medium to
fong-term and as required in terms of the National Yreasury instruction note
relating to consultancy reduction plans. The deliverables will indude: -
a) Filling of key positions per approved resourcing strategy;
b) Embedding of portfolio recut and capital aliocation principles;
¢) Raliing out capital rooms at Operating divisions;
d) Rolled out approved financial model showing Transnet’s single view of
capital;
e) GCIA implementation and embedding support;
f) Change management of methodologies and principies of the Capital
Platinum Standard; |
g) Implementation of an external stakeholder engagement pian; and '
h)  Rollout of a Top Talent programime within GCIA.

Yreananat SOC L Caritan Cenbre P.0. Box 72501

Regisiration Number 150 Commiesioner Johennesburg

1950/000900/30 Strest South Atica, 2122 . i
Jcharnesburg T +27 11 308 2253 :
20m F 427 11 308 1263 i

Dizactars: ME Mhwens2! (Chabran) B Molefe® (Sroup Chie? Exmcutive) MA Paniecch) Y Farbas HD Gazendam KP Hmorsana N-Mocls ‘R Wik SH Sharse 15 Skowns v ransnet.nel
£ Trhobabis DLY Tshene A Sngh” (Groap Chiel Financls! Orilosr)

i

Group Company Secretary: ANC Gl
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All embedding must be evidenced by new capabllities craated in the aperating divisions
to fully apply the Capital Platinum Standard in their area, and a formal sign off from
each operating divisions CAPIC,

1.2 Value optimisation of the Capital Investrwent Portfolio by a further R 100 billion
(in addition to SWAT 1 of R39 billlon) defined as complylng with ail of the
foflowing:

2) Savings identified in optimisation covering both technical and financial
solutions with bankable FEL 3 final business case approved by Capital
Investment Committee and signed off by owners’ team;

b)  Reduction in value in the Capital Portfolio to deliver 350 Mt and bringing all
mega programmes to the end of FEL3 stage; and

c) Project optimisation must address strategic projects as listed per Annexure
F of the Shareholder’s compact.

Pleasa note that removal and deferment of profects will not be |

1.3 Implementation and embedding of the Platinum Standard.

While our teams expedite the issuing of the request for propasals for the above assignments,
due to the urgency of the services required, T kindly request that you mabilise your team to !
have the initial discussions with our teams. In the unlikely event that we may not

successfully conclude the above-mentioned assignrents, Transnet SOC Ltd will reimburse all

costs incurred by yourselves.

Please note that as service provider to Transnet providing consulting services the fees and |
expenses will be subject to the instruction note issued by National treasury relating to cost ;
containment measures, &

I am looking forward to working with your teams on these critical assignments.
Yours Sincerely,

Anoj Singh

Date: cleaibd
Group Chief Financial Officer
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Anoj Singh, Groisp Chief Financial Officer

WITHOUT PREJUDICE OF RIGHTS

Mr. David Fine
McKinsey Incorporated
88 Stella Street
Sandown Mews East
Sandton

2186

Dear Mr Fine
Initial discussions on Consulting services required

This letter serves to inform you that the Groug Chief Execulive of Transnet SOC Ltd has
approved 3 nurber of consulting assignments to a McKinsey led consortium, subfect to the
successful conclusion of a Master Services Agreement.

As you e aware, Transnet is bound by regulatory policies, procedares and processes in
respect of procurement. These processes require amongst ofhiers, 2 request for proposat to
be issued for approved transactions, evaluation of the final bid proposaks and subject to
meeting Transnet’s réquirements in terms of the full stope of wark as set out in the reqguest
for proposal, a final Master Service Agreemnendt may be conduded.

The approvals recelved from the Group Chief Executive are for the following consulting
services:

1. Maximisation of the Coal Line — breaktivough of 2 mit per week inffiative.

Z. Manganese Execttion Support to provide critical support that to the Progremme Director.

3. NMPP Acceleration including deisiing of the schetkile and cost escalations, risk
management and resofition management.

4, Assessing the options 1o renegofiate the Kiznba Fron Ore {12} Contraxt.

While our teams expedite the Issuing of the request for propesals for the above assigriments,
due to the urgency of the services required, 1 kindly request that you mobilise 2 McKinsey
led consortium to have the initisl discussions with our teatns, T the unlikely event that we
may not successfully conclude the above-mentioned assignments, Transniet SOC id will

refiburse afl costs incutred by yourselves.,
I am looking forward fo working with vour teams on these eritica assignments.

Eaurs Sincerer_\g,-
Dy

Anoj Singh (\
Date: o=\ O\ Wy
Group Chief Financial Officer
Trdnpewt $OC Litd Earlfion Centre P.O. Box 7250}
Registration Mumber 150 Commigsionsr  Larkview, Johannesturg
199008000,/ 30 Street Solth Africa, 2122
Johannesburg T+27 11 309 2253
001 F 427 11 308 1265
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Chigf Finandiat Offcer)

.

Direttors
£ Tshabalale DL} Tehepe a Singh” (Group
"Exaclttie

Group Company Sdcretary: ANC Csba






PSV-1353

vy

Transnet SOC Ltd Carlton Centre P.0O. Box 72501 TRANSNEI

Registration 150 Commissioner Parkview
Rumber Str. Johanneshurg South Africa, 2122 )
1490/0460900/30 2001 T +27 11 308 2309 '
F +27 11 308 231z
MEMORANDUM
www.transnet.net
TO Al Exco and Extended Exco members
All CPOs

All Acquisition Councils
All iSCM Governance COE members

FROM : Gary Pita, Group Chief Supply Chain Officer- Group iSCM

DATE : 20 May 2014

SUBJECT: PPM DIRECTIVE 04/2014: COMMUNICATION WITH
SUPPLIER/S BEFORE OBTAINING INTERNAL APPROVAL TO

EMBARK ON A CONFINEMENT PROCESS AS WELL AS THE
EVALUATION AND ADJUDICATION OF SUCH BIDS

PURPOSE

1. The purpose of this Directive is to provide clear guidelines with regard to the roles
and responsibilities of different stakeholders in the confinement process.

BACKGROUND

2. The following practices with regards to Confinements have been brought to the
attention of Group iSCM.

2.1  Some Transnet employees {outside of Procurement) are communicating
sensitive information with suppliers before receiving the permission to embark
on the confinement process.

2.2  Despite the fact that the Confinement process is considered to be a deviation
from the norm of an open and fair competitive process there appears to be a
growing tendency to use this procurement mechanism for acquiring goods and
services from a single supplier only,

2.3 Of greater concern, is the fact that there is a growing tendency to follow the
“Confine and Award" process. The confine and award process effectively
excludes the Acquisition Councils (ACs) from the final approval process.

2.4 Cases have come to our attention where, after approval for “Confine and
Award” was obtained from the GCE, the end-user himself entered Q a
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“Contract™ with the service provider/supplier with no involvement of
procurement and / or the AC.

GUIDANCE

3 Itis crucial that the following important factors should be noted by all employees,
especially those outside of the procurement function, i.e. the so called end-users.

3.1  With regards to paragraph 2.1 above, it should be noted that the end-user
may not approach the market direct, but should provide procurement with a
detalled demand requisition. Procurement  will then kick-start the
procurement process on the end-user’s behalf, Refer to paragraph PPM 7.4.1
(b) in this regard.

3.2 As will be noted from paragraph PPM 15.1.3 (b) the “confine and award”
process may only be used in exceptional circumstances where one is dealing
with a sole supplier situation or in cases of extreme urgency. Furthermore, as
stated in paragraph PPM 151.3 (b) and 15.1.5 (a) such motivation for
confinement (normal confinement or “confine and award”) must be signed by
the end- user, the OD CPO, the OD’s main DAC and the OD’s CEQ before
submission to Group. In the Group TCC environment this would be the end-
user, the TCC Procurement Head, the Group CSCO and the CFO.

3.3  With regards to paragraph 2.3 above, attention is directed to PPM 15.1.3 (b)
which clearly stipulates the after approval to “confine and award” has been
obtained, a proper RFX document must be compiled by procurement and sent
out to the relevant service provider(s)/supplier(s). Such quotation must close
at the relevant AC. After a proper evaluation of the RFX has been done in the
normal manner (CFET etc. — see PPM 18.2.1 (a), (b, and (c)), the contract
has to be signed by the person with the required DOA, if the finat price is
within the benchmark as initially approved by the person with DOA.
Thereupon the AC must be informed of the award.

IMPLEMENTATION

4 Tt is therefore of the utmost importance that the abovementioned procedures be
strictly adhered to. In particular, non-procurement Staff (the end-users) should
note that:

4.1  They are not allowed to approach suppliers/service providers directly without
involving the procurement department first, This applies to instances prior to
approval to confine has been obtained, as well as thereafter,

42 A formal RFX document must be compiled together with Procurement,
formaily issued to the confined market as approved, with such RFX cl@at
\
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the AC on a spexific closing date and time. The end user may not approach
the suppliers / service provider directly for a quote.

4.3  Only once a proper contract, duly signed by the person with the necessary
DOA, has been put in place by Procurement, may the end-user communicate
with the suppliers in his/her capacity (per the concluded contract) as a
contract administrator.

44 It should furthermore be noted that any amendments to such contracts may
not be effected without the Procurement Department and for the AC andfor
the original approver of the confinement. The procedure to be followed with
regard to amendments to contracts is cleardy defined in the PPM, and
subsequent directives. Hence as from the date of this directive,
transgressions in this regard will be viewed in a very serious light.
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1 Interpretation and Definitions

The following words and expressions bear the following meanings, unless the context indicates otherwise: -

1.1 “Board” means the Board of Directors of the Company and includes the Board when it acts in the capacity
as the Divisional Board of the deemed Authority under the National Ports Act No. 12 of 2005:

1.2 “Board Reserved Matters” means matiers reserved by the Board as set out in Annexure A1 of Written
resolution 2011/P2;

1.3 “CAPIC” means the Capital Investment Committee, a committee of the Group Executive Committee which
has been established to make decisions regarding capitat expenditure;

14 “CE” means Chief Executive of an Operating Division;
1.5 “Chairperson” means the person wha is appointed as the Chairperson of the Board as per the MOI;

16 “Company” means Transttet SOC Ltd including its Operating Divisions and Specialist Units, with registration
nuriber 1990/000900/30 and “Transnet” shall have a comesponding meaning;

1.7 “Company Strategy” means the strategy for the Company as approved from time to time by the Board;

18 “Consultant” means a person, or partners in a firm, or a company or a close corporation who can provide
expert or specialised advisory skills, but excludes anyone who also caries out the physical work or provides
the end product for Transnet based on his own professional or expert advice. Such consultancy service
normally pertains to a specific project and therefore non-repetitive in nature and confined to design work,
investigation, or advice on management, financial, business or technical matters;

In short, a consultant does not supply the ultimate end product, but merely gives a recommendation, based
on his expetise, of the best solution to a specific problem. That proposed solution, if acceptable to Transnet,
stil has to be acquired, built or erected by another party and may or may not be connected with the
consultant Excludes any professional services procurement package included in the approved asset
procurement package plan for and approved physical asset project.

19 “Delegation of Authority Framework " means this document, recording the nature and extent of authorities
required in order to implement certain actions by or on behalf of the company, including any sub-delegation
of authority where permitted and “Delegation” shall have a corespanding meaning;

1.10 “FRMF” mean Financial Risk Management Framework
1.11 *GCE" means Transnet Chief Executive of the Company;
112 “GCFO” means Transnet Chief Financial Officer;

1143 “GCSCO” means Transnet Chief Supply Chain Officer;
1.14 “Group Executive Committee” or “Group Exco” means the executive committee established to take
responsibility for the day to day execution of strategy and running of the Company;

1.15 “Group Executive or Group Executive nominee” refers to the Group Executive responsible for the
supporting business or his/her nominee;

1.16 “International agreements™ means agreements entered into with entiies incorporated in foreign
jurisdictions or which are required to be construed in accordance with the laws of a foreign jurisdiction

including the neighbouring countries;

1.17 “Memorandum of Incorporation” or “MOI” means the constitutive documents of the Company, as
amended;

1.18 “Neighbouring Countries” means counties sharing a border with the Republic of South Africa;

119 Operating Divisions means the Operating Divisions of Transnet, namely, Transnet Freight Rail, Transnet
Engineering, Transnet National Ports Authority, Transnet Port Terminals and Transnet Pipelines;

June 201 S ) Page 3
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120 “PFMA” means the Public Financial Management Act 1 of 1999 (as amended), read togsther with its
regulations’ induding Treasury Regulations;

121 “Prescribed Officer” means a person who, within a company, performs any function that has been
designated by the Minister of Trade and Industry in terms of section 66(1), read with Regulation 38.

122 "Shareholder” means the Govemment of the Republic of South Africa represented by the Shareholder
Minister.

1.23 "Shareholder Minister” means the Minister of Public Enterprises as defined in the MOI;

1.24 “Shareholder's Compact” means the shareholder's compact being an agreement entered into pursuant to
section 52 of the PFMA between the Shareholder representative and the Board from time to time;

1.25 “Specialist Unit” mean all business units of Transnet which have been deemed ‘supporting businesses’ in
terms of the Company Strategy, these inciude Transnet Property, Transnet Foundation, Transnet Capital
Projects and Transnet Corporate Centre. Where a Speciaist Unit CE is not a member of the Group Exco, the
Group Exco member responsible for such Specialist Unit shall sub-defegate powers to the Specialist Unit's

CE;

1.26 “Subsidiary” means subsidiary as defined in the Companies Act 71 of 2008 (as amended) and Subsidiaries
shall have a comesponding meaning;

1.27 “Transnet” means the Company with its Subsidiaries and Operating Divisions as stated in clause 1.6 above.

1.28  “Treasury Regulations” means the regulations issued in terms of section 76 of the PFMA, amended from
time to time;

1.29 Transnet Total Asset Base: refers to the total value of the assets in Transnet and is set at the asset value
indicated in the integrated report for the year; and

1.30 “VAT" means Value Added Tax. All amounts indicated in the document are exclusive of VAT.

Delegation of Authority Framework - effective 1 June 2013 B Page 4
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2 Scope

This Delegation of Authority Framework records the nature and extent of the authorities delegated by the GCE to
certain employees and members of the Group Exco and other authorities delegated in order to implement certain
actions by or on behalf of the Company. It includes, to the extent necessary and/or incidental thereto, the authority to
discharge all of the duties, obligations and powers imposed upan the deemed Authority under the National Ports Act 12

of 2008
3 Application

3.1 This Delegation of Autharity Framework applies to all employees of the Company, including its Operating
Divisions and Specialist Units. It does not apply to any of the Company’s subsidiaries. The respective Boards
of Directors of the Company will prepare the requisite defegations of authority for those subsidiaries.

3.2 The persons set out in clause 5 below are granted the power and /or authority to perform their functions and
responsibilities subject to the limits of authority outlined in clause 5 below, provided that the exercise of such
power and/or authority in terms of this delegation is not in conflict with the following:

- PFMA;

- Board Reserved Matters;

- Memorandum of Incerporation;

- Company Strategy;

- Shareholders Compact;

- the Corporate Plan, Annual Budget and Bowowing Strategy and/or Funding Plan of the Company
as approved by the Board from time to time;

- Enterprise Risk Management Framework; and

- Any approvals by the Board and the Minister of Finance for the delegation of the power to borrow
money or issue & guarantee, indemnity or security, or enter into any other transaction that binds or
may bind the Company tc any future financial commitment in ferms of section 66 of the PFMA.

33 This Delegation supersedes any prior Delegations of Authority Framework and takes effect upon the date
determined by the Board of Directors.

34 Any proposal for amendments to this Delegation or te the authorities or the authorities delegated in this
Delegation must be submitted in writing to the Transnet Company Secretary for consideration and approval

by the Board of Directors.
4 Delegating Powers
4.1 A person authorised to exercise any of the authorities set out in clause 5 below {"original bearer of authority’) may, in
writing, sub-delegate to his/her subordinate (*designate”) during histher temporary absence or for an indefinite period,
provided:

411 the authority is conferred by way of a certificate signed by the original bearer of authority, naming and identifying the
designate, and the extent of the authority which is sub-delegated to the designate;

41.2  the sub-delegated authority shall only be exercised within the original bearer of authority’s respective area of
responsibility; and

41.3  the sub-delegated authority may be revoked at any time by the oniginal bearer of authority.

4.2 Unless otherwise specifically indicated, approval of any of the matters listed in clause 5 below may be granted by a
designate.

4.3 With respect to all matters and authorities specifically listed in clause 5 below, the delegated authority by the GCE to
bind the Company is in regard to any business activity or transaction {or a series of refated transactions) and is subject
to the value in the aggregate of all payments or any consideration made or to be made for any such business activity or

transaction(s) being complied with,

44 The original bearer of authority or designate must ensure that al the necessary procedures and/or approvals have
been fulfilled prior to exercising any of the matters and autherities listed in clause § below.

Delegation ;)f A_uthorily Framework — effective 1 June 2013 ] Page
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5 Company Authorities

Limits of authorty have been delegated by the Board of Directors fo the Transnet Group Chief Executive. In the
interest of good corporafe govemarce, approval structures have been established in the Company. Requests for
approval must follow the approved goveming processes and structures for recommendation but the final approval
vests with the delegated individual (for example CE, GCFO, GCE) as reflected in the specific delegations set out in this
document.

In cases where business requirements necessitate that approval be obtained from the delegated authorify without the
raview and recommendation by the relevant govemance structures (CAPIC, Group Exco, efc.) this must be reported to
the refevant govemance structures immediately thereafter.

The authority to approve the Annual Corporate Plan and Budget of the Company vests with the Board of Directors,
provided that it must be submitted to the Shareholder in terms of Section 52 of the PFMA.

51 Capltal Expenditure

NOTE 1: Capital expenditure may only be authorised if the project has been so approved by CAPIC or the
relevant divisional CAPIC in accordance with the iimits set out in this Delegation of Authority
Framework and capital funds have been allocated in the annual Budget of the Company.

NOTE 2: Capital expenditure may only be authorised if the project has been approved and a warrant number
has been issued by the relevant autherity. All requests for capital expenditure exceeding the
Divisional CE’s limit must be submitted to the project administrator at Transnet Financial Planning.

311 CAPEXin approved budget/Corporate Plan: To commence projects

oD Board
Approval ExcolCE TFR Transnet Group Acquisitions and Board Sharehalder
Adthority — | excluding | ExcolCE | CAPICIGCFO | ExcolGCE Disposals Minister
TFR Committee
. Upto but votobul 1 p o but not OB o 1 but ot Uptobutnot | g oo
Divisions exceeding | exceeding aHGecding exceeding sty exceeding R3900m
R200M RA00M R800m R1000M R2000m R3900m
Anproval Board
Authority — Transnet Group | Acquisitions and Shareholder
Group ExcoMember | cADICIGCFO | Exco/GCE | Disposals Board Ministar
Committee
Up to but
- . Up to but not Up to but not Up to but not A
3’@'% Up to but nat exceeding exceading L axcseding exceeding Ciresiy
nits R20m RR00M aﬁ%%%dmg R2000M R3900M R3900m
m

*Refer to Materiality and Significance Framework. if the set limit (R3900m) is exceeded then the Board has to consider
and recommend to Sharcholder Minister for approval,
Approval iimits are per individual project, reported on a2 monthly basis to Group Financial Planning.

s Amounts indicated above exclude the capitalisation of borrowing costs.

s AllICT projects requiring Transnet approval must be signed off by the Head: Enterprise nformation
Martagement Services.

¢ Board Acquisitions and Disposals Comittee refers to the Acquisitions and Disposal Committee of the
Board. Group Exco/GCE to be the final approval gate for all capitalisation of maintenance projects (COPEX)
imespective of the value of the project provided that it has been inciuded in the Corporate Plan,

o Front end loading (FEL) studies for level 1 and 2 may be approved in terms of the operating expenditure
DoA, FEL 3 studies may be approved as standalone (excluding execution) per the above table. Please refer
to the Accounting Policy for Conceptual, Pre-feasibility and Feasibility Studies when capitalising FEL studies.

e  Approvals exceeding R2000m but less than R3900m in ETC are 1o be reporied ta the Shareholder Minster

Delegation of Authority Framework — effectve 1 Jue 2013 =  Pages
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51.2  Unforeseen CAPEX {not included in budgeti‘Corporate Plan)
Approval Board
Authority — 035:3%0'5 TFR Transnet Group | Acquisifionsand | o .| Shareholder
TR | ExcolCE | CAPICIGCFO | ExcolGCE Disposals Minister
Committee
Up to but Up to but
Operating Upto but not not Upto b!.ll not Uptobutnot | Upto bgt not not Exceeding
Divisions exceeding exceeding exceeding exceeding exceeding exceading R3900m
R50m R75m R400m R500m R1000m R3900m
Approval Board
Authority — Transnet Group Acquisitions and Shareholder
GroupBxcoMember | CAPICIGCFO | ExcolGCE |  Disposals Board | ™ ppinister
Committee
Up to but
i Up to but not Uptobutnot | Upto but not )
Specialist Units ggot:qbut e "9 exceeding exceeding exceeding ggtl:eedi %mﬂg
R400M R600m R1000m rvvd
*Refer to Materiality and Significance Framework. If the set limit {curently R3900m} is exceeded then the Board has to
consider and recommend to Shareholder Minister for approval.
¢  Allunforeseen Capex approved by Operating Divisions/Specialist Units within their delegated authority, must
be reported on a quarterly basis to Group Financial Planning.
s Amounts indicated above exclude the capitalisation of borrowing costs.
o Al ICT projects requiring Transnet approval must be signed off by the Head: Enterprise Information
Management Services
»  Approval limits are per project at Operating Divisional level subject to an aggregate divisional limit of R200m
per annum and R440m for TFR on condition that divisions remain within their annual approved capital budget
(refer to 5.1.3.1).
¢ Divisional investment committees are to monitor the limits pertaining to the respective OD and to escalate
submissions to Transnet if the respective OD limits are reached.
»  If an unforeseen project will result in the divisional 7 year investment plan being increased then Group Exco
needs to be approached for approval.
51.3  Increase in Estimated Total Cost (ETC) of Existing/Approved Projects
Board
Approval Authority | 0D ExcofCE Transnet Group Excol Acquisltions
e excluding TFR | TTREXCOICE | o animiaero GCE and Disposals | 502
Committes
ETC may be ETC may be
increasedtoa | increasedtoa
maximum of maximum of
R200m, R400m
; d . ’ Up fo but not Up to but nat Up to but not -
Operating Divisions | NoTCaS€s. Jroases exceeding excesding exceeding Exceeding
beyond this beyond this RROOM R1000m R1400M R1400m
amount may amount may
only be oniy be
approved at approved at
Transnet Level | Transnet Level
Board
Approval Transnet Group Excol Acqulsitions
Authority —» Group Exco Member CAPICIGCFO GCE and Disposals |  Board
Committe
ETC may beincreasedto a
e maximum of R20m, increases Upto but ngt Ugbu iR Up to but not Exceeding
Specialist Units g exceeding exceeding exceeding
beyond this amount may only be RBOOM R1000m R1400m R1400m
approved at Transnet Leve!

e Increase in

ETC of projects already approved by the Sharcholder Minister must be reported to the
Shareholder Minister if the increase is in excess of 15%.

Delegation of Autherity ffective 1 June 2013
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* AIKCT projects requiring Transnet approval must be signed off by the Head: Information Management
Services.

* Al cost increases in excess of 25% of the approved budget for a project must be reported to Transnet
CAPIC/GCFQ.

e Amounts indicated above exclude the capitalisation of borrowing costs. Increases in ETC of a project solsly
due to the capitalisation of borowing costs may be approved by the OD Exco/CE. Project costs and
capitafisation of bomowing costs are to be managed separately and may not be expended on projects

interchangeably.
51.31 Anyincrease in excess of the annual approved capital investment budget must be submitted to Transnet CAPIC/GCFO
for approval,
514  Asset Write-off/Scrapping: Movable Assets
Board
Approval 0D ExcolCE TFR Transnet Group Acquisitions Board
Authority — | excluding TFR |  ExcolCE Capic/GCFO ExcofSCE | and Disposals oa
Committee
] Up to but not Up to but not Up to but not Up to but not Up fo but not .
%p‘:s;raglrr;g exceeding exceading exceeding exceeding exceeding E;c;e;odlng
R10m R50m R100m R250rm R700m m
Board
Approval Transnet Group Excof Acquisitions
Authority — GesupErco b oy CapiciGCFO GCE and Disposals |  B0ard
Committes
N Up to but not Up to but not Up fo but not ]
Spl?ﬁ!!aslnsl Up to but not exceeding R5m exceading exceeding exceeding E’F(??%%dmg
' R10Gm R250m R700m il

*Refer to Materiality and Significance Framework. If the set limit (cumently R3300m} is exceeded then the Board has to
consider and recommend to Shareholder Minister for approval,
e The above amounts refer to net book value and are a cumulative annual limit. Write-offs above R10m and
above R50m in the case of TFR must be reported to Transnet CAPIC/GCFO quarterly.
» Divisional investment committees are to monitor the limits pertaining to the respective OD and to escalate
submissions to Transnet if the respective OD limits are reached.

515  Asset write-offfScrapping/Demolition of immovable Assets (excluding land) e.g. buildings, structures

Board
Approval OD ExcolCE TFR Transnet Group Excol Acquisitions Board*
Authority — | excluding TFR ExcolCE Capic/GCFO GCE and Disposals d
Committee
Operating Up fo but nat Up to but not Up fo but not Up to but not Up to but not Exceedi
Divisicns exceeding exceeding exceeding exceeding exceeding R300nI1ng
Ri0m R50m R150m R250m R300m
Board
Approval Transnet Group Acquisitions
Authority — RSt omber Capic/GCFO | ExcolGCE | and Disposals |  Board”
Committee
M- Up to but not Up to but not Up to but not ,
Spgc!tz;llst Up to but not exceeding R5m exceading exceeding exceeding EXR%OB?"Q
" R100m R250m R300m m

“Refer to Materiality and Significance Framework. If the set limit {cumently R3900m) is exceeded then the Board to
consider and recommend to Shareholder Minister for approval,
»  The ahove amounts refer to an estimated market value at that point in time and are a cumulative annual limit,
»  Divisional investment committees are to monitor the limits pertaining to the respective OD and to escalate
submissions to Transnet if the respective QD limits are reached.
s Write-offs below R10m and below R50m in the ¢ase of TFR must be reported to Transnet CAPIC/GCFO

quarterly.

Delegation of Authority Framework — effective 1 June 2013
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516  Disposal of Movable Assets {excluding sale of scrap)
Board Acquisitions
Approval Transnet
Authority — 0D ExcolCE* Capic/GCFO Group ExcofGCE arg!og:;mls Board#
. Exceeding
Operating Up to but not Up to but not Up to but not Up to but not R700m
Divisions exceeding R50m | exceeding R100m | excesding R250m exceeding R700m
Board Acquisitions
Approval Group Exco Transnet Grou .
p ExcolGCE and Disposals Board#
Authority — Member Capic/GCFO Committee
Specialist Up to but not Up to but not Up 1o but not Up to but not Exceeding
Units exceeding R5m exceeding R100m | exceeding R250m exceeding R700m R700m
*The above amounts refer to an estimated market value and are subject to a cumulative annual limit of R200m. For
sale of scrap please refer to 5.5.1.
s Divisional investment committees are to monitor the limits pertaining to their OD and to escalate submissions
to Transnet once the respective OD limits are reached.
o #Refer to Materiality and Significance Framework. If the set limit (currently R3900m) is exceeded then the
Board to consider and recommend to Shareholder Minister for approval,
5.1.7  Management's intervention in addressing non-compliance with regard to the approval of capital projects
Approval Authority — OD CE GCFO GCE
Operating Divisions Nil il Unlimited
Approval Authority — Group Exco Member GCFO GCE
Specialist Units Nt Nil Unlimited
s Together with the application for approval of non-compliance, the requestor must advise on the
steps/corrective measures taken to avoid a repeat of the transgression within 30 days of the transgression
being discovered.
+  Ifthe approval of non-compliance results in the annual divisional budget being exceeded, then the request
must be submitted to Transnet CAPIC for approval {refer to 5.1.3.1).
518  Alienationfacquisition of Immovable property (land and servitudes)
TFR Board
Approval OD ExcoiCE ExcofCE Transnet Group Acquisitions and Board*
Authority — axcluding TFR Capic/GCFO ExcofGCE Disposals
Committee
m@g Up to but not ngmn';m ngté’egg} n?t ngtgezz:nr;m Up to but not Exceading
exceeding R10m R50mM R200M R350M excesding R500m R500m
Board
Approval Transnet Group Acquisitions and
Authority — Group Exco Member Capic/GCFO | Exco/GCE Disposals Board*
Committee
e Uptobutnot | Up to but not ]
Specialist 7 : Up 1o but not Exceeding
Units Up to but not exceeding R1m Shimeing | SX=dd | excesding R500m | Rs00m

*Refer to Materiality and Significance Framework, If the set limit (R3 900m) is exceeded then the Board to consider and
recommend to Shareholder Minister for approval,

o Approval limits are per transaction and are with reference to market value

»  All fransactions entered into in terms of the above must be reported to Transnet CAPIC/GCFO

¢ Only immovable property on the non-core list, may be disposed of (refer to 5.1.8.1), such disposal may only
be done through the Specialist Unit, Transnet Property.

*  Amounts indicated above exclude the capitalisation of borrowing costs.

Delegation of Autharity Framework - effective 1 June 2013
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5181  Newly identified properties to be included on the non-core list [Book value of individual properties)

5.2

5.2.1

522

523

Board Acquisitions and

GE: Transnet Property
GCFO GCE Disposals Committee Baard
Up o but not exceeding [ Up 1o but not [Up to but not | Up to but not exceeding | Exceeding R300m
R50m exceeding R100m* exceeding R200m R300m

* These disposals must be reported to Transnet Capic/Group Exco/Board Acquisitions and Disposals

Committee/Transnet Board.

Treasury

Treasury Policies and Strategies

Appl‘oval AUﬂ'IOI’i’ty — Group Audit Board
Treasurer A o Committee

Financial Risk

Management Framework Recommend Recommend Recommend Recommend Approve

NOTE 1:

In respect of all transactions set out in paragraphs 5.2.1 to and including 5.2.10, the necessary legal

advice must be obtained where appiicable and persons execuling such iransactions must comply fully
with the applicable Enterprise Risk Management Framework and any revised limits determined in terms
of such framework and the provisions of the PFMA and, when in doubt, persons must consult the
Treasury Compliance Officers and Transnet Finance or Transnet Legal Services.

NOTE 2:

Only approved financial instruments as approved in terms of the applicable Treasury Financial Risk

Management Framework approved by the Board and subject to such limits determined in accordance
with such framework may be utilised in the Treasury operations.

InterTransnet Debt (Treasury inter Transnet debt write-off)

Approval Authority — De%uatzl;r g':; l;ner: Group Treasurer GCFO GCE
Operating Divisions Up to but not Up to but not exceeding | Up to but not A
exceeding RSm | R10m exceeding R20m | EXceeding R20m
I Up to but not Up to but not exceeding | Up to but not :
Specialist Units exceeding R2m R10m exceeding R20m Exceeding Rmm

All breaches of the above limits to be reported to the Audit Committee.
Extemnal debt write-off on financial instruments due to counter-party liquidation may only be approved by the GCE.

Maximum annval loss on all repo activities {Realised and unrealised)

Deputy
Approval Traders and \
Authority — Chief Trader 'freasé;lr;feitr:;a Front | Group Treasurer GCFO GCE
Up to but not Up to but not
Up to but not : Up to but not X -
gt excaeding Rim | @SR | gy ceoing Rogm | @Xcoeding | Exceeding Rém
All breaches of the above limits to be reported to the Audit Committee
Note: The above limits are aggregate desk limits
Buy and sellback and sell and buyback transactions (Expressed in nominal terms)
Approval T Deputy
. raders and . .
il:thonty Senior Traders Chief Trader Treasg;ﬁe;.eFront Group Treasurer GCFO
Grou Up to but not Up to but not Up to but not Up to but not Exceeding R1
P exceeding R250m | exceeding R500m | exceeding R750m | exceeding R1 000m | 000m
B%rgtlon 2 weeks 3 weeks 1 month 1 month > 1 month
of Aulhonty Framework - effective 1 June 2013 T Page 0
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All breaches of the above limits (amount or tenure} to be reported to the Audit Committee.
Appraval limits are per fransaction/event.

524  Foreign Exchange Spot Transactions Operational payments, not related to hedging, early take ups or
extensions (expressed in USD equivalent)

Approval Deputy
Authority Traders Chief Trader Treasurer: Group Treasurer GCFO
— Front Office
Up ta but not Up to but not Up to but not
exceeding an exceeding an exceeding an Up to but not i .
Group aggregate aggregate aggregate exceeding an Exm:;g: :f;aﬁll‘la')élm
equivalent of equivalent of equivalent of aggregate of $250m eé‘
$20m per day $40m perday [ $100m perday | per day {desk total) (desk total)
(desk total) (desk total) (desk total)

All breaches of the above limits to be reported to the Audit Committee.
525  Foreign Exchange Hedging Transactions New hedges or re-alignment of existing hedges (expressed in USD

equivalent)
ﬂmgxf; - Dt:‘);ltz,:rg?ﬁs:erer Group Treasurer GCFO
Group E:ge";gﬂgg 3';: :'1"33:]: Bl Submissions exceeding $100m
Tenure ;c;tn?é(:eedmg i Not exceeding 3 years Exceeding 3 years

All breaches of the above limits (amount or tenure) fo be reported to the Audit Committee,

5.26  Foreign Exchange Hedging Transactions: Extensions, early take ups (expressed in USD equivalent)

Approval
il).lthorily Traders Chief Trader Dep;urzth;ﬂa?;rer: Group Treasurer
Not exceeding an Not exceeding an Not exceeding an )
o aggregate equivalent | aggregate equivalent | aggregate equivalent E;‘g?ggl'n"g m;ggr:galt(e
P of $20m per day (desk | of $50m per day {desk | of $100m per day oo
total) total) (desk total) otal)

All breaches of the above limits to be reported to the Audit Committee.
Note: Where no specific limit is mentioned, the FRMF pelicy on foreign exchange rate risk will apply.

527  Approval of FX hedges to be hedged by external suppliers on their balance sheet for goodsiservices to be
delivered to Transnet in respect of Rand agreements involving foreign content

Approval . Deputy Treasurer;
Authority — Traders Chief Trader Front Office Group Treasurer
Group ;ué nt:xceedmg g;;;xceedmg ;lsoétixceedlng Exceeding $50m

All breaches of the above limits to be reported to the Audit Committee for noting.

The above limits are applicable per agreement.

Note: The Business Units must always obtain quotes on FX forward rates and liaise with the Treasury Trading desk
that will verify the rates to ensure it is market related. The Business Units can only enter into the FX hedges with the
supplier ance the rates are accepted by the Treasury Trading desk via e mail. Once the above approvals are obtained,
the Treasury Traders will provide sign off on the rate acceptance.

legation of Authority Framework — effective 1 June 2013
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Interest Rate Risk Hedging

Approval

Authority — Notional Amounts Group Treasurer GCFO
Notional amount of hedge expressed in | Up to but not exceeding .

Gl'Opr usD (Fx loans and |035§l $100m Exceedlng $100m
Notional amount of hedge expressedin | Up to but not exceeding R1 .
ZAR (ZAR loans and leases) 000m Exceeding R1000m

Tenure Not exceeding 5 years Exceeding 5 years

All breaches of the above limits to be reported to the Audit Committee.
Note: Where no specific limit is mentioned, the FRMF policy on interest rate risk will apply.
The above limits are applicable per hedging submission.

Hedging of fuel risk exposures (commodity risk)

Approval

Authority — Group Treasurer GCFO
Tenure Not exceeding 6 months Not Exceeding 18 months
Notional hedge n =

expressed in RAND | ot exceeding R250m Exceeding R250m

All breaches of the above limits to be reparted to the Audit Committee.
Note: The maximum hedge should not exceed 75% of annual budgeted consumption inclusive of energy levy income.
The above limits are applicable per hedging submission.
Note: Where no specific limit is mentioned, the FRMF policy on commodity risk will apply.

Granting of InterTransnet Loans (Interest-bearing only) to divislonsisubsidiaries

iﬂg::;?; - De;;t:;yn;l‘ x;t;rer: Group Treasurer GCFO

Operating Division gfc.teﬁiur:gng?sm g? g:)gﬁ Delexceedig Exceeding R1 000m

Subsidiary gfc:eﬁi!::gn% om gg;ﬁ‘but Etisees Exceeding R25m

These above limits are cumulative per financial year. m |
Letters of Credit

i Deputy TFe3SUret: | Group Treasurer GCFO GCE
Transnet exge%(ti?n%ult?qcﬂnﬂm exéje‘:eé?ngult:{ggtom exge%é?n%ult?ggtﬂm Exceeding R300m

All breaches of the above limits to be reported to the Audit Committee.
The above limits are per letter of credit.

Funding Portfolio
NOTE 1:

Only derivatives approved in terms of the applicable Financial Risk Management Framework and

subject to such limits determined in accordance with such framework may be utilised to hedge any risks.

NOTE 2:

The total nominal funding amount per financial year in respect of Bonds and any other funding

transactions shall be as determined per Board approved/Board amended Funding/Bomowing Plan.

NOTE 3:

A, Signatories mean, subject to such approvals by the Board and the Minister of Finance in terms of

section 66 of the PFMA as may be applicable, the Group Treasurer and any other officer so designated
in writing by the GCFO.

B. Signatories mean, subject to such approvals by the Board and the Minister of Finance in terms of
section 66 of the PFMA as may be applicable, persans so designated in writing by the Group Treasurer.
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5212 Loan!Funding documentation approvals per instrument per financial year

Approval Authority — Group Treasurer GCFO GCE
Tapping of bonds - Not exceeding R5bn Exceeding R5bn
(Electronic signatures are (Electronic signatures are
utilised on pricing ulilised on pricing
supplements as per standing | supplements as per
approval) standing approval)
Bank Loans (including Up to but not Up to but not exceeding Exceeding R2.5bn
ovemight facilities) exceeding R1bn R2.5bn
Commercial Paper Not exceeding Robn Exceeding RSbn
(Electronic signaturas are {Electronic signatures are
utilised on pricing utilised on pricing
supplements as per standing | supplements as per
approval) standing approval)
ECA supported funding Up to but not Up to but not exceeding R1bn | Exceeding R1bn
exceeding R250m
New bond issues (in approved | - Up to but not exceeding R1bn | Exceeding R1bn
funding plan)
Development funding Up to but not Up to but not exceeding R1bn | Exceeding Ribn
exceeding R250m
Foreign funding - Up to but not exceeding Ribn | Exceeding R1bn
Any other source of funding not | - Up to but not exceeding Rtbn | Exceeding Ribn
stipulated above
The above is further subjected to the following annual aggregate limit
Limited to the annual
R1.5bn R10bn Board approved
horrowing plan *

The above is subject to the following:
¢  Be executed in accordance with the approved strategy as incorporated in the Corporate Pian (including any
approved amendments),
Be within the laid down cash holding limits of Transnet.
All breaches of the above limits to be reported to the Audit Committee.
* The GCE can increase funding requirements up to 10% of Board approved borrowing plan and needs to be
ratified by Board.

5213 Signing of legally binding agreements In respect of Treasury related activities
{Including ISDA, ISMA agreements and Bank facilities)

Only the GCE and/or the GCFO have authority to sign. The Group Treasurer may sign with a specified delegation of
authority.

52.14 Counterparty Limits: Sefting of Limits

Approval Level
Group Treasurer GCFOQ GCE Board Audit Committee
Counter Party Risk
Limits!
Price Risk Limits < R25m3 Price Risk Limits < Price Rigk Limits <
R250 m? R500 m?

Recommendation of Bond | Approval of Bond Issue and
Issue and Bond Issuer Limits | Bond Issuer Limits
Recommendation of | Approval of Seftlement
Setlement Limits? Limits?

Recommendation of limits | Approval of limits where
where Transnet is exposed to | Transnet is exposed to

aﬁun of orfty Frmework - effective 1 June 2013 S Page 13
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counterparty issuer risk as a | counterparty issuer risk as a
result of advance payment | result of advance payment
guarantees, performance | guarantees, performance
bonds, retention bonds etc. | bonds, retention bonds etc.
issued  under  supplier | issued under supplier
agreement/contracts® agreement/confracts?

Note: Where no specific limit is mentioned, the FRMF policy an Counter Party Risk will apply.

Note': The approved counterparty risk may be utilised for price risk, investment risk as well as issuer risk {in respect of
advance payment guarantees, performance bonds, retention bonds etc.) as long as the sum of the individual
exposures remaing within the overall Audit Committee approved risk limit.

NoteZ Settlement risk limits are set at 1.5 times the approved counterparty limit as stipulated in the FRMF and will be
approved with the counterparty fimit.

Note % In respect of counterparties not approved by Audit Committee

5215 Appointment of Commercial Bankers and the Opening of Bank Accounts

Group Treasurer GCFO
Approval of new bank accounts and the
All OD/SU Recommendation to open bank accounts appointment of bankers and the approval of all
and the appointment of bankers. documentation relating to such accounts,
including electronic banking documentation.
P There is no delegation to any OD/SU to appoint commercial bankers or to open bank
rocess to follow accounts, domestically or intemationally; only the GCFO may make such appointments.

52.16 Establishing financial pollcy with regard to insurance

Authority Level GCFO after consulting with Chief Risk Officer. {Insurance
role moved to Group Treasury according to the PWC
Benchmarking Exercise Report.)

Board Risk Committee to approve.
5217  Authorisation of cheque signatories, Test keys and EFT’s

Signing Cheques Two A signatories or one A and one B signatary

Signing Test keys for paying/receiving Two A signatories or one A and one B signatory

Electronic transfer of funds Two A signatories or one A and one B signatory

8218 Payment instructions and confinrmation notes

Signing payment instructions/ receipts/ settiement
insfructions:

Signing confimation notes in respect of approved y
financial transactions executed; One A signatory

Two A signatories or one A and one B signatory

5219 Approval of Annual Borrowing Plan

Board

Group Approve the annual borrowing plan for execution by Treasury
Annual borrowing plan to be recommended by the Group Treasurer, GCFO and the Audit Committee for approval by
the Board.

5220  Authorisation to enter into binding transactions
Group Treasurer
Grou Authorise Treasury employees to enter into binding financial
P transactions on behalf of the Transnet

Delegation of Authority Framework ) o Page 14
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5221 Issuing of Guarantees (subject to requirements of section 66 of the PFMA)

Group Treasurer GCFO GCE Board
Up to but not exceeding | Up to but not exceeding | Up to but not i
Transnet | pogm R200m exceeding R500m | EXceeding RS00m
All breaches of the above limits to be reported to the Audit Commitiee,
Limits are per transaction.

5222 lIssuing Letters of Support

_Board
Group Only the Board of Directors has authority to issue letters of support
5223 Issuing of security per transaction (subject to section 66 of the PFMA)
Group Treasurer GCFO GCE Board
Grou LUp to but not | Up to but not exceeding | Up to but not Exceeding R1 000m
P exceeding R250m | R500m exceeding R1 000m

The above limits are per transaction. All breaches of the above limits to be reported to the Audit Committee.
5224 Advance Payment Guarantees (APG) and Petformance Bonds (PB) in Supplier Agreements

QD CFO Treasury Group CFO
g Up to but not exceeding Up to but not exceeding Exceeding R75m
Notional Value R25m R75m
Issuer Acceptance All issuers All Issuers

s The limits are cumulative per annum
= The OD CFO is required to obtain Jegal acceptance from the Divisional Legal Department and or Group
Legal in respect of all APGs and PBs
* APGs and PBs should be constructed in 2 manner that they become payable on demand
» The mintimum long tem credit rating requirements may not be less than
o A- from Fitch Ratings or Standard and Poors or
o A3 from Moody's
o Issuers not rated will not be accepted
o Group Treasury may also consider an equivalent rating from other recognised rating agencies as
contained in the FRMF

Dedfegation of Authority F - effective 1 June 213
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Finance

531 Bad Debt Write-off

5.3.2 Setting of limits for credit facilities (Trade debtors)

533

Delegation of Authorty Framework — eflective 1 June 2013

PSV-1372

Trade Debtors

Approval OD ExcolCE* | TFR ExcolCE Group Excof Audit

Authority — | excluding TFR GCFO GCE Committee | 5031

Operating Up to but not Uptobutnot | Uptebutnot | Uptobutnot | Upto but not Exceedi

Divisions exceeding exceeding exceeding exceeding exceeding RS%%e g
R10m R20m R100m R250m R500m m

Approval Transnet Group Excol | Board Audit

Authority — Group ExcoMeiiE Capic/GCFO | GCE Committee | Boar’

Specialist p to but not exceeding Upto b!’“ s Y b!"t figte | Up to b.Ut il Exceeding

Units R5m exceeding exceeding exceeding R500M

R1(0m R250m R500m

*Approval limits are R10m and R20m for TFR per transaction subject to an annual cumulative limit of R50m and R100m
for TFR. Specialist unit limit is RSm cumuative per annum.

Divisional ob
Approval CFO Exco/CE*
Authority — excluding excluding (ERCHO EHEEE e8E0 GCE
TFR TFR
d Uptobutnot | Uptobutnot | Uptobutnot | Up to but not Up to but not .
g,ﬂ?;,mg exceeding exceeding exceeding exceeding exceeding E’é%%?ﬂ'"g
R10m R20m R100m R150m R300m
! Uptobutnot | Upto but not Up to but not C
ﬁﬂiet:'am exceeding exceeding nia nfa exceeding gné%%edmg
R5m R10m R300m -

Limits are per individual customer/client, Credit limits are to be reviewed on an annual basis. The limits are applicable
subject to the division following the credit evaluation process.
Internal fimits between ODs are not applicable.

Issuing of Credit notes
Approval n
Athority » | Dvisional CFO OD Exco GCFO GCE
Operating Up to but not Up to but not Up to but not exceeding »
Divisions exceeding R10m exceeding R20m R300m Exceeding R300m
Specialist Up to but not Up to but not Up to but not exceeding i
Units exceeding R5m exceeding R10m R300m Exceeding R300m

Limits are per individual credit note and relates to extemal pasties. Issuing of credit notes regarding intemalfinterdivisional
transactions must be within the control of the divisional CFOs.
* Excludes the product reconciliation process at Transnet Pipelines where the Divisional CFO and Divisional COO

approve transactions arising out of the product reconciliation process.
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5.34 Exceeding the operational expenditure budget in total for the year (Operating Divisions/Specialist Units)

The Board of Directors to be informed at every meeting of the financial status and latest estimates of the Company

Approval Authority — ob CE* GCFO GCE Board
Up to but not Up to but not exceeding | Exceeding 7.5% of

Operating Divisions exceeding 5% of 7.5% of approved approved budget fo a >10%
approved budget budgst maximum of 10%
Up to but not Up to but not exceeding | Exceeding 7.5% of

Specialist Units exceeding 5% of 7.5% of approved approved budget to a > 10%
approved budget hudget maximum of 10%

are maintained or met,

" To be reported quarterly to the GCFO and GCE together with mitigating action plans to ensure that key financial metrics

Delegations for operational transactions that are too detailed to include In the Transnet Delegations of Authority
Framework will be determined and applied in terms of the details set out by the CE/GE in conjunction with the
CFO of the respective OD/SU.

Procurement

All procurement transactions (including reverse logistics - selling of goods} must fully comply with the approved Transnet
Supply Chain Policy and Procurement Procedures Manual (PPM}, as well as the Transnet Capital Projects Construction
Procurement Policy, Processes, Procedures and Methods (CPPPPM) where applicable — Any commercial agreement {for
the purchase of goods or services) must be signed off by an authorised employee of Supply Chain Management
{Procurement} prior to signing of the contract to indicate that all the steps as per dause 5.5 below have been followed
and that all procurement related govemance has been adhered to.

Appointment of Consultants
Beard
Approval " Group Excof Acquisitions
Authority — ODCE G GCE and Disposals gead
Committee
Operating lejfc:;ﬁ?ntgnm Upto byt not Up to b_ut not gf og;:;il:_ltgmt Exceeding
Divisions R25m exceeding R50m | exceeding R200m R300m R300m
Board
Approval Group Exco Acquisitions
Authority — Members 6CFO GRE and Disposals Board
Committee
Specialist R10M Up to but not Up to but not gf ctezzil;l-lt got Exceeding
Units exceeding RS0m | exceeding R200m R300m g R300m

“Approval limits are cumulative per annum. Excludes appointment of consultants to perform feasibility studies for capital

projects.

Delagation of Authority Framewerk — effective 1 Jun 2013
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54.2 Approval to approach the market for Open Tenders

Board
Approval 00 CE and Acquisitions
Authority — |  TCP GE GCSCo GCFo GCE | andDisposals | B0
Committee
Up to but
. Up to but not Up to but not Up to but not Up to but not )
gﬁgﬁ? exceeding exceeding exceeding 2;:, eadin exceeding E;%%%dmg
R450m R525m R750m Riooom~ | R2000m &
; Board
Specialist Unit -
Approval P*Hop | eesco GCFO GCE Acquisitions | g,
Authority — (budget owner) and Disposals
g Committee
Up to but
. Up to but not Up to but not Up to but not Up to but not 3
ﬁﬁﬁ:‘am exceeding exceeding exceeding gitce o exceeding %ﬁ'ng
R75m R525m R750m Riooom” | R2000m N

*The OD CE may only delegate these powers to go to market with Open Tenders to Heads of Procurement. The
Requisition {or Request to Purchase) issued to Procurement must be approved by the OD's Budget Owner or his duly
authorised delegate. Such approved requisition or Request to Purchase will signify that the acquisition has been

approvad and that the necessary funds are available.
Submissions requiring approval of the GCSCO or higher must also include a procursment strategy document, signed off

by the person with the delegated authority.
# The Requisition {or Request to Purchase} issued to Procurement must be approved by the Spedialist Unit's HOD or his
duly authorised delegate. Such approved requisition or Request to Purchase will signify that the acquisition has been

approved and that the necessary funds are available.
Submissions requiring approval of the GCSCO or higher must alse include a procurement strategy document, signed off

by the person with the delegated autharity.
54.3 Approval to approach the market for confined tenders: Confinement of tenders (not subject to the quotation

system)

ﬁﬂ{’,{;’:ﬂ ODCEamdTCP | goge GCFO GCE a‘:g%‘?itzﬁs Board

- Committee

Eﬁ&?ﬁﬂ Group Bxco | gogeg GCFO GCE m‘;%?ﬁ:; Board
Committee

3mialist Nil | w i E)E cs‘ta:}rgit:]tgnot E:: %%;;?gnol E: %%%d"ilng

The limits are per transaction/confinement. All requests for approval of confinements must be mads by the OD CE/Group
Exco Member to the GCE. The OD Spegialist Unit shall prepare the submission in collaboration with Transnet integrated
supply chain management (iSCM) to ensure that the rules for confinement are met.

In instances where confinement is confidential the GCE may approve such confinement without the confinement request

being routed via any other authority.

Delegation of Authority Framework — effective 1 June 2093 Page 1
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54.4. Management's intervention to address non-compliance with procurement policies and procedures

Approval | o oF and TCP AoquiBs;?;:s and
Authority GE GCFO GCE Disposals Board
bl .
Commitiee
Operating Nil Nil Up to but not Up to but not Exceeding
Divisions exceeding R50m | exceeding R1000m | R1000m
Board
Approval G .
A roup Exco Acquisitions and
Authority Members GCFO GCE Disposals Board
—_— r
Committee
su Nil Nil Up to but not Up to but not Exceeding
exceeding R50m | exceeding R1000m | R1000m

All requests for approval of non-compliance must be made by the OD CE/Group Exco member to the GCE. The
OD/Specialist Unit shall prepare the submission in collaboration with Transnet iSCM to ensure that the rutes for the
addressing of non-compliance are met. Together with the application for approval of non-compliance, the requestor must
advise on the steps/comective measures taken to avaid a repeat of the transgression within 30 days of the transgression
being discoverad.

54.5 Establishing Procurement policy (opex, capex and disposals)

| Authority Level | Board Acquisitions and Disposals Committee

54.6 Procurement process approval

NOTE: Each OD/SU will have its own main Acquisition Council {AC) which will consider and approve all procurement processes,
as well as the disposal of scrap, falling within its jurisdiction from R2 mllion, but not exceeding R500 million. This is
subject to the discretion of the OD/SU CE to lower the R2 million threshold, or to create Secondary Regional/Local
Acquisition Councils. The OD/SU CE may also delegate certain process approval powers to the relevant Manager for
matters below the Secondary Acquisition Councils' defegation. Transactions exceeding the OD/SU CE's Delegated
Powers will also be considered by the OD’s main AC for recommendation to the higher approval body (e.g. the BADC). If
it concurs with the recommendation, the matter will be referred to the relevant person/structure with the delegation of
authority for approval. Should any process approval body not agree with the recommendation, the matter must be
referred back to the recommending officer(s) for reconsideration or re-motivation.

2o 0D and TCP Group Chief GCFO GCE Board

Authori (Secondary andfor Supbly Chain Acquisitions Board
4] Main) Acquisition pg% cer and Disposals

- Councils Committee

Operating Up to but Up to but

Divisions | Up fo but not exceeding Up to but not not not ngm:n"m Exceading

including R450m exceeding R625m | exceeding | exceeding R2000 g R2000m

TCP R750m R1000m e

ol Specialist Unit Group Chief GCFO GCE s sy D

Aﬂfh ority (Secondqry and/or N]ain) Supply Chain Oqusp osal Board

Acquisition Councils Officer Comatitiee

Specialist | Up to but not exceeding Uptobut | Uptobut o to L

Units RSm subject to the Up to but not not not gxcee din Exceeding

excluding confract period not | exceeding R525m | exceeding | €ceeding R2000mg R2000m

TCP exceeding 5 years R750m R1000m

Delegation of Authority Framework — effective 1 June 2013 ] ' Page 13
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5.5  Contracts/Agreements

NOTE 1: Any person who has been authorised to execute any legal documents including deeds, leases,
assignments, contracts, applications, financial instruments, exteral submissions to or on behalf of
Transnet and/or its OD or any other legal documents may only do so with the prior advice of the
refevant Legal Services department as set out in the Transnet Legal Policy.

NOTE 2: Uniess otherwise indicated in the authorities below, the authority to execute a contract or other
binding document carries with it like authority to cancel or modify it, but only with the prior written
advice of the relevant Legal Services department as set out in the Transnet Legal Policy and if it
relates to Procurement Contracts, the approval of the relevant Acquisition Council {as per the
Procurement Procedures Manual - PPM).

NOTE 3: Any person authorised to enter into an agreementicontract or other binding document involving
capital expenditure must have abtained prior financial approval in terms of the procedures set out in
5.1 prior o entering into such a CAPEX contract.

NOTE 4: Approval limits are per transaction/contract.

NOTE 5: The authonity to execute a contract or other binding document canies with it the understanding that
an authonised payment required thereby will be made once proof of receipt has been obtained. No
person is autharised to obfigate the company to an amount greater than such payment or create more
onefous cbligations than those contained in the contract or other binding document. Increases to the
original scope of the binding document must be supported by authorised amendment.

NOTE &: In terms of the PPM all amendments to contracts must be approved by the Manager (i.e. a person
with the relevant defegated powers) who originally signed the initial contract as well as by the relevant
Acquisition Council where the amendment exceeds 10% of the original contract value.
For higher value contracts (i.e. those signed by the operating division's GE, the GCFO or GCE), itis
advisable to obtain a witten mandate from that official empowering a delegate to administer such
contract and to effect changes to such contract not exceeding 10% of the initially approved contract
value,

55.1  Enter into and signing of Contracts/Agreements and award of business: (including the sale of scrap)

Group Board
Approval Chief Acuquisitions
Authority OD CE and TCP GE Supply GCFO GCE and Board
— Chain Disposals
Officer Committee
Up to but Uptobut | Up to but Up to but not Exceeding
Operating | Up to but not exceeding not not not efcee din R2000m
Divisions | R450m exceeding exceeding | exceeding R2000m g
R525m R750m R1000m
Group Board
Approval Specialist Group Chief Acquisitions
Authority Unit CE Exco Supply GCFO GCE and Board
— members Chain Disposals
Officer Committee
Up to but not
Sp_ecialist ;’éﬁescgg]% ” Uptobut | Uptobut Uptobut | Uptobut Up to but not .
tnits io the contrah not not not ] not exceeding Exceeding
excluding period not exceeding | exceeding exceeding | exceeding R2000M R2000m
TCP exceeding 5 R30m R525m, R750m R1000m
years

Deligation of Authority Framework — effective 1 June 2013 Page 20



PSV-1377

Values are per contract for the full term of the contract (Total value of contract excluding VAT) on condition that
approval has been obtained for the related expenditure over the period. Please refer to the conditions stipulated below.
Payments: Once the decision to contract has been issued, contract execution will be govemed by the Operating
Divisions, including the payment process provided that the contract amount is not exceeded.

5.5.1.1 Contracts > R500m, including Transnet’s top 60% value opex items and capex contracts
Prior to entering into a high value (greater than R500m) / highly complex contract (especially for Transnet's top 60%
value opex items as dealt with by Transnet iSCM Strategic Sourcing commodity teams), any authorised official must
first lisise with a multi-disciplinary team of experts at Transnet Corporate Office, who should each sign off on the
following parts of any agreement/contract or other binding document:
*  Group Legal Services - entire document
¢ Transnet GCFO to sign-off after sign-off from the finance departments (Group Finance/Reporting, Financia
Planning, Tax and Treasury).
o Contracts less than R450m within the OD's limit of authority, require a similar process as set aut above to be
followed by the refevant OD.
55.1.2 Infernational Contracts/Agreements (all contracts)
¢ Approval to enter into an agreementicontract or other binding document involving foreign cumency exposure
(including international agreements) may not be sub-delegated lower than to the Chief Procurement Officer
(CPO) of an OD. Approval of the divisional CFQ is required to enter into the contracts that may result in foreign
cumency exposure,
¢ The duly authorised official must obtain prior written approval in respect of FX agreements above R50m from
Group Legal, Group Treasury, Group Tax and Group Reporting, both where the contract will be concluded in
foreign cumrency and especially in such cases where foreign contracts will be concluded in South African Rand, as
this may expose Transnet to an embedded derivative. All FX agreements above R100m must apart from the
above also obfain written approval from the GCFO.
552  Enter into and Signing of Revenue Contracts/Agreements and authority to issue binding quotes locally:
(excluding lease contracts and the sale of scrap)
OD CE GCFO GCE Board Board
Limit per Annum Limit per Annum per | Limit per Annum | Acquisitions and | Limit per Annum per
per contractupto | contractuptobutnot | percontract up Disposals contract and
Approval but not exceeding exceeding to but not Committee contracts exceeding
Authority §years 5 years exceeding Limit per Annum S years
— 5 years per contract and
contracts
exceeding
5 years
Operating | Up to but not Up to but not exceeding Efogjeg?t o gfot;db;': ot Exceeding R3000m
Divisions | exceeding R300m | RS00m RI000m” e
Specialist Unit CE GCFO GCE Board Board
Limit per Annum Limit per Annum per | Limit per Annum | Acquisitions and | Limit per Annum per
percontractupto | contractuptobutnot | percontract up Disposals contract and
Approval but not exceeding exceeding to but not Commiftee contracts exceeding
Authorlty 5 years S years exceeding Limit per Annum Syears
— Syears per contract and
contracts
exceeding
= § years
Specialist | Up fo but not Up to but not exceeding gfogjedb::: e gfote()edb?t ict Bxcaeding R3000m
units exceeding R10M | R500m R1000m 3 =, Sl

»  Transnet integrated customer agreements where a service incorporates mere than one division must be signed off
by the GCFO and the Group Executive: Commercial in addition to sign off by the OD CE's, up to but not exceeding

revenue of RS00m per annum not exceeding 5 years.
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= If the contract period is below 12 months the contract value is to be annualised and the delegated authority
required to approve the transaction will be determined by the annualised amount.
s Alllimits indicated above are exclusive of VAT
= Board approvai is required if ANY one of the following limits are exceeded:
o The contract period exceeds 5 years
o The annual value of the contract exceeds R3000m.
o The total value of the contract over the contract iife exceeds R15000rm.

5.5.3 Enter into and Signing of Revenue Contracts/Agreements and authority o issue binding quotes intemationally
including cross border contracts: (excluding lease contracts and the sale of scrap)

GCFO GCE Board Acquisitions and Board
Approval Limit per Annum per | Limit per Annum per Disposals Commilttee Limit per Annum per
Authorlty contract up to but not confract up to but Limlt per Annum per contract and contracts
iy exceeding not exceeding contract and contracts exceeding
5 years 5 years exceeding 5 years
5 years
Operating | Up to but not exceeding | Up to but not Up to but not exceeding Exceeding R3000m
Bivisions R500m exceeding R1000m R3000m
GCFO GCE Board Acquisitions and Board
Approval Limit per Annum per | Limit per Annum pet Disposals Commlittee Lirnit per Annum per
Aurh ority contract up to but not contract up to but Limit per Annum per contract and contracts
exceeding not exceeding contract and contracts exceeding
e Syears 5 years exceeding 5years
5 years
Specialist | Up to but not exceeding | Up to but not Up to but not exceeding Exceeding R3000m
units R500m exceeding R1000m R3000m

554  Infemal Contracts

Gontracts between divisions such as service level agreements and project specific agreements may be entered into
between OD CE's.

555  Property and Lease Agreements
All external Property Lease Agreements (excluding vacant land) as well as other expenditure leasas.

Transnet Board
QD CE and =
Approval Property GE Acquisitions and
Authority — TCP GE GCFO GCE Disposals
Committee
Up to but not Up to but not
Operating exceeding exceeding R50m gfc:;gi‘::gnm gf Og:e:i:i{;tgnot Exceeding R500m
Divisions R15m annualised R200m fullterm | R500m full term full term
annualised
Tenure not Tenure not Tenure not Tenure not Tenure exceeding
axceeding 5 exceeding § years | exceeding 10 exceeding 15 15 years
years years years

e Tenders that include alienation/leasing out of land for a period longer than 5 years must be submitted to the GCE
for approval prier to going out on tender or RFP,

¢ Cession of leases: All cession or assignment of Lease agreements shall be approved by the Group CFO or Group
Executive: Transnet Property. For cession of leases at OD ievel the Chief Executive of the respective OD may
approve cession or assignment of lease agreements.

= Cession of lease agreements with a change to material terms of the existing lease e.g. extension or shortening of
the lsase period, change of rental terms efc. may be approved in terms of the above limits i.e. where the original
lease was approved in terms of the delegated authority above, changes of material terms to be approved by the
same approval body,

PR
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* Al extemal Lease Agreements (> 5 years) of properties on landiproperties adjacent to other land/properties of
ODs andior belonging to Transnet Property, must be communicated and agreed with the relevant
division/Transnet Property before entering into any Lease Agreements.

»  Allleases for vacant land may only be approved by the GCE with the above limits for the GCE applicable i.e. if the
lease value exceeds R500m or the tenure exceeds 15 years then Board Acquisitions and Disposals Committee
approval is required. For the purposes of this transaction vacant land is considered to be undeveloped land,

» In cases where vacant land is leased out with its own rental premium applicable to it and 2 separate rental
premium for improvements located on the portion of the same leased site, although part of one lease transaction -
to the extent that the proposed fease has lettable vacant land, the GCE shall approve such lease transactions in
line with his limits of authority as stated in the table above.

¢ Interdivisional leases for wvacant land may be entered into and signed by the respective
OD CEs/GE: TCP/GE: Transnet Property.

Special Delegation to apply to the CE of TNPA in compliance with the National Ports Act of 2005 as amended.
Internal leases between Transnet Propeity, Operating Divisions and Specialist Units may be signed by the CEs of
the respective ODs/SUs.
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56 Legal Services
NOTE: The provision of legal services must be in accordance with the Transnet Legal Policy. In respect of all litigation
the bearer of the authority may, after taking legal advice from Transnet, execute all documents and do all
things necessary to give effect to histher authorisation including submission though govemance structures,
56t  Commencing or settling any litigation, arbitration
Approval 0D CE,
Authority — Divisional Head: GE: Transnet GE: Group GCFO GCE
Legal and Risk Property and Legal Services
GE:TCP
Up to but not
exceeding R10m. Up to but not
Operating Greater than R10m | Up to but not exceeding R100m i
Divisions :fc:;g;t "thm but less than R35m | exceeding with concurrence E};%%edlng
g with concurrence of | R50m of GE: Group I
GE: Group Legal Legal Services
Services
Approval limits are per litigation matter and relate to the settlement amount of that particular matter.
Commeancement may be effected by an authorised person from the legal function
56.2
Any disputes with govemment entiies or where the outcome of any litigation, | Board of Directors
arbitration or similar proceedings is likely to have a material effect on the business,
financial condition or prospects of the Company
Matters which pose a reputational risk to the Company should be submitted for | Board Risk Committee
consideration.
56.3
Defending, subject to paragraph 5.6.1 above and Transnet Legal Policy, any | GE: Group Legal Services/
litigation (actions or applications) in court or any other competent forum OD CE
564  Subject to the Transnet Legal Policy, the appointment of external advisors attorneys, advocates and any other
external legal advisors
Wppecyal 0D CE GE: Group Legal Services GCE
Authority — )
OPERATING Up to but not exceeding ) .
DIVISION R10m Up to but not exceeding R50m: Exceeding R50m
Specialist Units CEs . .
and Heads of Legal GE: Group Legal Services GCE
Specialist ]
Units CEs and ggnt"o but not exceeding Up to but not exceeding R50m Exceeding R50m
Heads of Legal
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5.7 Human Resources

INTRODUCTION
The Delegation of Authority for Human Resources provides for controls and good governance in the following areas:

Organisation Management

Persannel Appointments and Remuneration

Appointment of Fixed Term Contract Employees

Interim / Ad-hoc Remuneration Adjustments

Rewards / Awards / Exceptional Payments f Ex-gratia Awards

Suspension of Employees

Dismigsal of Employees

Mutual Separation Agreements

Collective Bargaining and Trade Union Recognition

Deviation from approved Human Resources Policies

PRINCIPLES
1. Any approval in the Human Resources environment must be obtained from a manager who is at least two

hierarchical reporting levels higher than the employee for whom authorization is required.
2. When acting in a higher capacity, decision for own portfolio or department that will ordinarily be recommended by
the acting incumbent must be referred to one tevel higher.
Where an incumbent acts for a period of longer than three months, the full powers of defegation of the position in
which the person is acting, may be transfered to the acting incumbent.
Each OD may implement stricter delegations and increase the level of authority above those set out in the
document. Any such change must be in writing.
Board approval is required for the appointment and remuneration of the Transnet GCE and GCFO,
The Remuneration, Social and Ethics Committee (REMSEC) provides final approval for the annual reward
allocation including the salary mandate.
7. The REMSEC provides final approval for the remuneration packages for Group Exco according to the DPE

Remuneration standards.
8. All matiers relafing to the position of the GCE and GCFO are reserved for the Board and Sharcholder Minister in

line with the Company’s goveming legislation and mandates.

ABBREVIATIONS
The abbreviations used in the Human Resources Defegalion of Authority are set out in the table below:

> W

o o

| FA | Final Approval
| FA:CC | Final Approval for Corporate Centre - i
R | Recommendation & __ i
A | Has provided advice w B
c | Consultation o
N | Noting
| GE:HR | Group Executive: Human Resources I |
| CE,GE__ | Chief Executive of OD or relevant Group Executive of Corporate Staff Department

| GM: HRE | General Manager: Human Resources Enablement
GM: ER | General Manager: Group Employee Relations

| ODHRGM | General Manager. Human Resources at the Operating Division

| LM:GM | Line Management - General Manager
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The table below sets out the delegation framework for Human Resources.

1 Organisation Management: Creation of New Positions / Change in Positions / Restructuring

« No permanent or fixed ferm contract position can be created or the grade level changed unless the approved
Organisation Management govemance was followed in respect of the evaluation of positions and ratification of

grade levels.
i HUMANRESOURCES- . |£. '« = |® GCE R™ [ 'Group;" |
R .. | 'REMSEC* -|... . = “x | Executive |1 -
1.1 Group Exco {A level) FA R
1.2 General Managers (B ievel) FA R R
1.3 Executive Managers (C level) A FA R
1.4 Senior Management {D level FA R
and below)

2 Personnel Remuneration

o The REMSEC reviews the GCE's assessment of performance and approves/recommends the remuneration of
Group Exco Members, Prescribed Officers and Extended Exco to the Board for approval by the Shareholder

e The remuneration of the abovementioned category of employees shall be in terms of the Remunerstion
Standards.

» The appointment and remuneration of all management leve! employees (fevels A o F) will be guided by the
Guidelines and Salary Bands issued by the Group Remunerafion Office. These Guidelines and Salary Bands wil
fake into account the occupational specific categories.

» For managers in levels A and B the Group Remuneration Office will recommend the appropriate remuneration
bands based on market information and intemal parity. Approval of the final appointment and remuneration
package will be in terms of the delegations befow.

» Each OD wil apply the Guidelines and Salary Bands when appointing and structuring the packages of
management employees in levels C and below, Approval of the final appointment and remuneration package wil
be in terms of the delegations below.

» After salary adjustments and before a mandale is sought for the next financial year, the Group Remuneration
Office will conduct a comparative analysis of salaries across ODs to inform the Group Guidsiines and Salary
Bands of managers for the new financidl year, Affordability and the need for interal and extemnal parity will inform
these guidelines.

zulme - HUMAN RESOURCES - v we g s g TGECHR <[ OD CEF# | AODHR o LMze s

Bagrt SRRl e  REMSEC-| GCE | ~ . | .Group. .| GM GM
<Tk o& LT P Executive S L T

2.1 Group Exco (A level) C *FA R

2.2 General Managers (B level) FA R R

2.3 Executive Managers (C level) A FA R [

2.4 Senior Management (D level and below) FA R

* The Chairpersons of Remuneration, Social and Ethics and the Corporate Govemance and Nominalions Commitiees will be
consulted by the GCE for the appointment of Group Exce Members {other than executive directors). The consufation will be through
a mamorandum submitted to the Chairpersons of the Commitiees
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3 Appointment of Fixed-Term Contract Employees

A person appointed on a fixed-term contract {for a specific period of time or to perform a specific project) must be
appointed into a graded position.

HUMAN RESOURCES - [+ @CE ] GE T ODCEL [ ODHR,.[v W7
Executive i
3.1 Group Exco (A Level) FA R
3.2 General Managers (B level) FA R R
33 Exscutive Managers (G fevel} FA R R
3.4 Senior Management (D level and below) FA R

4 Counter Offers and Interim Salary Adjustments

* In line with the Group Remuneration Philosophy approved by the REMSEG, there will be no interim / ad-hog
remuneration adjustments.
If an employee produces a written and current counter offer of employment with details of the remuneration
package, and Transnet seeks to retain the employee based on the criticality of the employee’s skill, an interim
adjustment of the employee’s cument remuneration package may be offered in terms of the delegations below.
Any counter offer must be in accordance with the Group Guidelines and Salary Bands issued by Group

Remuneration.
.z HUMANRESOURCES - REMSEC [ GCE [ GE:HR | .ODCE/. [ ODHR: | GM:HRE | _LM.
4.1 Group Exco (A Level) FA R N R
4.2 General Managers (B fevel) FA R R R
4.3 Execulive Managers (C level) FA R R R R
4.4 Senior Managsment (C lavel ]

and below) FA FA:CC R

§ intemnal Rewards ! Awards / Exceptional Payments [ Ex-gratia Awards
The amounts reflected below are per inifiative {not per individual employee payment) per annum

FHUMANRESOURCES | ‘Board |  REMSEC | .GCE' |~ GE: HR /] -GCFO: | ©,0D CEV:> | sHR- |5 GMET [< L
51 Riomadabove | FA R R e TR

52 gxmxﬂw not FA R R

5.3 mec:ed Ri%ﬂé)som but FA R R R

¥ Bomer P2 A i R R | R
55 ggot%t not exceeding FA FA R R R
5.6 gp1 Boubuug not exceeding FA R R R
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6  Suspension of Employees
¢ The suspension of all employees is per the delegations of authority below.
= Inthe case of the suspension of a bargaining unit employee, the relevant OD Employee Relations Manager must
recommend the suspension based on the merits of the case.
HUMAN RESOURCES ™ GCE | GE:HR [ ODCE/" [.ODHR [ GM: | LM: | Line ER-
- T i L0 | Growp' |LGM' | ER! [, GM. [‘Manager, | Manag
= : st ‘o |iExecutive. | vt | L | T aasAea T ey
6.1  Group Exco (A fevel) R R
6.2 General Managers (B level) R R R
6.3  Executive Managers (C lavel) FA R R A R
6.4  Senior Management {D level ta F
level) R A FA R A
6.5  Bargaining unit employees FA i
7 Dismissal of Employees
«  The dismissal of any employee for reasons of discipline or incapacity must be preceded by a fair hearing in tine with
Transnet poiicies.
»  The dismissal of an employee for operational requirements must be preceded by a fair consultation process.
HUMAN RESOURCES GCE | GE: 0D CEl ODHR | GM: | LM: ~Line- [ “ER .-
. HR | .Group .| .GM | ER- | GM | ‘Managér. | Manager -
- e e BRI C | cBxegutive | . cEw i) AT R | R e
71 Group Exco (A level) FA R R
7.2 Genera Managers (B level) FA R R A
7.3 Executive Managers (C level) A FA R R R A
74 Senior Management (D fevel to F level) A R R FA R A
7.5  Bargaining unit employess FA R
8 Mutual Separation
Terms and conditions and financial settlement amounts of mutual separation agreements for A — D Roles will be guided
by the Guidslines issued by the Group Remuneration Office.
T " HUMAN RESOURCES - GCE [-GE:HR [ "ODCE/ - [ ODHR.| «-GM:ER = |’ LM:GM -
B e REMSEC |- Group | GM i
i DL .| -Executive | . o} AR
8.1  Group Exco (Aievel FA R R R
8.2  General Managers (B fevel) FA R R R
8.3 Executive Managers {C level and below) FA R R R R
9 Collective Bargaining and Trade Union Recognition
HUMAN RESOURCES _ [ GCE| GE:HR [ GDCEl_
hre s ~REMSEC |- * . |w “..|% Group. v =
il : “Executive | - i
91 Conclusion of any Collective Agreements FA R R R
with Unions excluding shift pattems
9.2 Mandate for salary and wage
) il FA R R R
9.3 Recognition of Trade Union and Signing
of Recognition Agreement . N FA % R R
10 Deviation from Approved Human Resources Policies and recommendation of Governance related policies
HUMAN RESOURCES Group | GCE | GCFO | GE: OD CEs HR | GM: | LM:
: L Exco X ‘HR" | GroupExco™| ‘GM' ["ER"| GM .
10.1 Any deviation from a Transnet HR Policy FA R R R|R[R
10.2  Recommendation of Policies to Group Exco FA
10.3 _Report all human capitaf risks N R
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58 General Delegations

581  Chartering of Aircraft
Authority Level ODCE GCFO GCE
Chartering of Aircraft NIL Up to but not exceeding R3m | Exceeding R3m
Chartering of helicopters for operations R250 000* Up to but not exceeding R1m | Exceeding R1m
* The limits for OD CEs are cumulative per aircraft per maonth,
582  Mobile phones: Authorising payments exceeding monthly limits (reflected in mobile phone contract)
Group Exce Member GCFQ GCE
Transnet Wide Up to but not exceeding | Up to but not exceeding .
R10.000 permonth | R20000 per month Exceeding R20000 per month
583  Entertainment Expendiure
Authority Level oD CE Group Executives GCE
Up fo but not exceeding | Up to but not exceeding | Amounts exceeding R50000
R5000{ per occasion R50000 per occasion per occasion
Costs incumed by any person on behaif of the Company must be authorised by that person's superior and must be
within the approved budgetary limits. Supporting documentation should be marked cancelled to pravent re-use thereof,
All entertainment expenses must be business related expenses.
584  Rewards/Awards/Exceptional Payments to external parties: (Examples: Ex-gratia awards, exceptional
petrformance, recognition payments)
OD CE GCFO GCE REMSEC Board
Operating Up to but not Up to but not u
LG N : p to but not Up to but not :
Divisions %%e&d(;ng ;);%%eocggg exceeding RSM exceeding R10m Exceeding R10m
e GCFO GCE REMSEC Board
fipocidist Upt el;‘l:[ not | Up to but not
) pto U
units ; . Up to but not Up to but not i
E;g%e'ﬁ;ng ;ﬁ%e[ﬁ;gg exceeding R5m exceeding R10m Seeeding Rigy
585  Sponsorships and Donations
Approval REMSEC
Authority — CD CE GCFO GCE Board
Operating Up to but not Up to but not Up to but not Up to but not Exceeding R20m
Divisions exceeding R5m exceeding R7m exceeding R10m | exceeding R20m
Approval Group Exco REMSEC
Authority — Members GCFO GCE Board
Specialist Up to but not Up to but not Up to but not Up to but not Exceeding R20m
Units exceeding R2m exceading R7m exceeding R10m | exceeding R20m
Approval limits are cumulative per annum e.g. the OD CE can approve a total amount of R5m per annum for
sponsorships and donations.
586  Annual filing of tariffs with regulators

Delegation of Authorty Framework —effective 1 June 2013
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587  International Business Travel {including travel to African countries)

Approval Authority
Befow CE level at Operating Division* GCE
CE of Operating Divigion GCE
Comorate Centre GCE
Specigdist Units GCE
Group Executives GCE
GCE and Chairperson User - Retrospective review by GCE or Chairperson and vice versa.

*CE of OD must recommend and the GCE to approve
58.8  Domestic Business Travel

Approval Authority
Chairperson/GCE/Group Exco Members User
CE of Spedialist Unit Group Exco member responsible
General Managers/Extended Exco QD CE/OD CFO/Group Executives
All ather levels Extended Exco

Travel: All travel must be in line with the approved Travel Policy.
Extended Exco members at an OD/SU unit may sub-delegate to the appropriate lower level.

589  Communication

Approval Authority

Extemal communication on strategy and [ GM: Public and Corporate Affairs or GCE or his Designate
operations
Communication an operational issues relating Group Exco Member responsible for OD

to an 0D
Communication with the Sharéholder Minister | Office of the GCE or Chairperson of the Board of Directors

Approval to attend seminars and or conduct presentations to extemal parties which may result in indirect
communication may be approved by a Divisional Exco member

5.810 Establishment of Special Purpose Vehicles (SPVs), Public Private Partnerships (PPPs) and Trusts

Approval Authority

Establishment of SPVs, PPPs and Trusts GCE may approve after recommendation by the GCFO and GE: Group
Legal Services. The transaction to be reported to the Board Acquisitions
and Disposals Committee

5.8.11 Restructuring and sale of business

; Approval Authority
Restructuring or sale of busingss Transnet Board of Directors in accordance with Section 54 of the PFMA

58.12  Pension Fund and Medical Fund Rule Amendments as recommended by the Board of Trustees of the Funds

Approval Authority
Changes to the rufes of the pension and | GCE and GCFO
medical fund that do not require Ministerial
approval

z:‘l:ov:lmendments thall CquiiggMinisterial Board to recommend to the Minister of Public Enterprises for approval
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58.13  Application for Environmental Authorisation

+ Al environmental impact assessment or basic assessment applications must be prepared by a competent
independent environmental assessment practitionericonsuftant, unless exemption from this provision has been
obtained in writing by the Department of Environmental Affairs and under the supervision of the Environmental
Department in the OD/SU.

* The application for environmental authorisation must be signed as per the approval authority below.

Approval authority to act as applicant for an environmental
authotisation for Transnet SOC Ltd

Operating Division Project Manager/
Operations Manager/Environmental Manager

Specialist Unit (Transnet Property) Chief Operations Officer of Property

Specialist Unit (Transnet Capital Projects) Project Director

» The applicant remains legally responsible for the compliance with the environmental authorisation throughout the
implementation of the authorisation.

» Should an authorisation for new capital projects contain operational efements after formal handover of the project
by TCP, the DEA needs to be informed in writing of the change in names and acknowledgement from DEA be filed.

+  Should any of the above applicants leave Transnet, the DEA needs to be informed in writing of the new person
responsible for the implementation of the environmental authorisation.
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REPUBLIC OF SOUTH AFRICA

TO ALL: ACCOUNTING OFFICERS OF DEPARTMENTS AND

CONSTITUTIONAL INSTITUTIONS

ACCOUNTING AUTHORITIES OF PUBLIC ENTITIES LISTED IN
SCHEDULES 2 AND 3 TO THE PFMA

HEAD OFFICIALS OF PROVINCIAL TREASURIES

NATIONAL TREASURY INSTRUCTION 01 OF 2013/2014:
COST CONTAINMENT MEASURES

22

2.3

2.4

2.5

PURPOSE

The purpose of this Treasury Instruction is to prescribe cost containment measures
for accounting officers of departments and constitutional institutions and accounting
authorities of public entities listed in Schedules 2 and 3 to the Public Finance
Management Act (PFMA), 1999 (Act No. 1 of 1999).

Cost containment measures related fo executive authorities will be prescribed in the
revised Ministerial Handbook.

BACKGROUND

Section 38(1)}b) of the PFMA makes accounting officers of departments and
constitutional institutions responsible for the effective, efficient, economical and
transparent use of their respective establishment’s resources. Section 38(1){c)iii)
and 51(b)(iii) of the PFMA requires accounting officers of departments and
constitutional institutions and accounting authorities of public entities to take effective
and appropriate steps to efiectively and efficiently manage the available working
capital of their respective institutions.

In light of paragraph 2.1 of this Treasury Instruction, it is necessary for accounting
officers and accounting authorities to ensure that appropriate expenditure control
measures are instituted to provide reasonable assurance that all expenditure in their
respective institutions are necessary, appropriate, paid promptly, recorded
adequately and reported accordingly in the relevant accountability instruments.,

Given the economic problem of scarcity, it is imperative that resources be applied
effectively and efficiently to achieve economic and social objectives. The global
economic crisis has resuited in the contraction of many economies and in this regard,
South Africa has also adepted measures to ensure fiscal prudence.

On 23 October 2013, Cabinet resolved that all departments, constitutional institutions
and public entities must implement measures to contain operational costs and
eliminate all non-essential expenditure,

In line with the resolutions of the abovementioned Cabinet meeting, accounting
officers of departments and constitutional institutions and accounting authorities of
public entities listed in Schedules 2 and 3 to the PFMA must, as a minimum, institute
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National Treasury Instruction 01 of 2013/2014:
Cost containment measures

26

31

3.2

41

4.2

4.3

2.4

4.5

4.6

4.7

the measures outlined in paragraph 4 of this Treasury Instruction o further reign in
operational expenditure of their respective establishments.

The enclosed Annexure A contains cost containment measures that accounting
officers and accounting authorities may consider in the spirit of containing operational
costs and eliminating non-essential expenditure,

ENFORCEMENT OF COST CONTAINMENT MEASURES

It is mandatory for accounting officers of departments and constitutional institutions
and accounting authorities of public entities lisfed Schedules 2 and 3 to the PFMA to
implement the cost containment measures referred to in paragraph 4 of this Treasury
instruction.

The measures referred to in Annexure A are guidelines that accounting officers and
accounting authosities may consider in their quest to further contain costs.

COST CONTAINMENT MEASURES

Engagement of consultants

Departments, constitutional institutions and public entities may only contract in
consultants after a gap analysis has confirmed that the department, constitutional
institution or public entity concerned does not have the requisite skills or resources in
its full time employ to perform the assignment in qusstion. Based on a business case,
the appointment of consultants may only be approved by the accounting officer, in
the case of departments and constitutional institutions, and by the accounting
authority or another appropriate authority, in the case of a public entity.

Consultants may only be remunerated at the rates:

(@)  determined in the “Guideline for fees”, issued by the South African Institute of
Chartered Accountants (SAICA);

(b}  setoutin the “Guide on Hourly Fee Rates for Consultants”, by the Department
of Public Service and Administration {DPSA); or

{c) prescribed by the body regulating the profession of the consultant.

Hotel accommodation and related costs in respect of consultants may not exceed the
amount prescribed in paragraph 4.15 of this Treasury Instruction, air travel must be
restricted fo economy ciass and claims for kilometres may not exceed the rates
approved by the Automaobile Association of South Africa.

All contracts of consultants must include penalty clauses for poor performance and in
this regard, accounting officers and accounting authorities must invoke such clauses
where deemed necessary.

Accounting officers and accounting authorities must develop consultancy reduction
plans by 31 March of each year for implementation in the ensuing financial year. The

first consultancy reduction plan required in terms of this Treasury Instruction must be
deveioped before 31 March 2014 for implementation in the 2014/2015 financial year.

Travel and Subsistence

Accounting officers of departments and constitutional institutions may only purchase
economy class tickets for its employees where the flying time for their flights is for
five (5) hours or less.

Notwithstanding the provisions of paragraph 4.6 of this Treasury Instruction, the
purchase of business class tickets for flights that are iess than five (5) hours shall be
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National Treasury Instruction 01 of 2013/2014:
Cost containment measures

fimited to persons holding the ranks/positions of Directors-General or an equivalent
rank (in departments), persons appointed on grounds of policy considerations in
terms of section 12A of the Public Service Act, 1994 (i.e. advisors to executive
authorities} and chief executive officers of constitutional institutions.

4.8  Forflights exceeding five (5) hours, business class tickets may only be purchased for
persons holding the ranks/positions of Directors-General and Deputy Directors-
General or persons holding equivalent ranks (in depariments), persons appointed on
policy considerations in terms of section 12A of the Public Service Act, 1994,
accounting officers of constitutional institutions and employees at the level of
management that report directly to the accounting officer of a constitutional
institution,

49  Notwithstanding the provisions of paragraphs 4.7 and 4.8 of this Treasury Insiruction,
the accounting officer may approve the purchase of business class tickets for
employees with disabilities or for those with special needs.

4.10  Accounting authorities of public entities may only purchase economy class tickets for
its employees where the flying fime for their flights is for five (5) hours or less,

411 Notwithstanding the provisions of paragraph 4.10 of this Treasury instruction, the
purchase of business class tickets for flights that are less than five (5) hours is limited
to members of the accounting authority, non-executive members serving on any of
the public entity's governance committees (for example, members of the audit
committee) and the chief executive officer or the other person in charge of the public
eniity.

4.12  Forflights exceeding five (5) hours, business ciass tickets may only be purchased for
members of the accounting authority, non-executive members serving on any of the
public entity’s governance committees, the chief executive officer or the other person
in charge of the public entity and employees at the level of management that report
directly to the chief executive officer or to the other person in charge of the public
entity.

4.13 Notwithstanding the provisions of paragraphs 4.11 and 4.12 of this Treasury
Instruction, the accounting authority may approve business class travel for
employees with disabilities or for those with special needs.

4.14 The accounting officer of a department or constitutional institution and the accounting
authority of a public entity may not, under any circumstances, purchase air tickets for
first class travel.

4.15 Domestic hotel accommodation may not exceed one thousand three hundred rand
(R1 300) per night per person (including dinner, breakfast and parking). The National
Treasury may periodicaily review this amount.

4.16  Accounting officers and accounting authorities may only approve accommodation
costs that exceed the amount prescribed in paragraph 4.15 of this Treasury
Instruction:

(a) during peak holiday periods; and

(b)  when South Africa is hosting an event in the country or in a particular
geographical area that results in an abnormal increase in the number of local
and/or international guests in the country or in that particuiar geographical
area.

4.17 Employees of departments, constitutional institutions and public entities and persons
appointed on grounds of policy considerations in terms of section 12A of the Public
Service Act, 1994 may not hire vehicles from a category higher than Group B or an
equivalent class.
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4.18 Where a different class of vehicle is required for a particular terrain or to cater for the
special needs of an employee, such g vehicle may only be hired with the prior written
approval of the accounting officer, in the case of departments and constitutional
tnstitutions, or by the accounting authority or another appropriate authority, in the
case of a public entity.

4.19  The provisions contained in paragraphs 4.15, 4.16, 4.17 and 4.18 of this Treasury
Instruction are also applicable to members of the accounting authority of a public
entity and to non-executive members serving on any of the public entity’'s governance
committees,

4.20  The number of employees travelling to Parliament on official duty for the same matter
is limited to three (3) employees, unless otherwise approved in advance by the
accounting officer, in the case of departments and constitutional institutions, or by the
accounting authority or another appropriate authority, in the case of a public entity.

4.21  Similar to paragraph 4.20 of this Treasury Instruction, the number of employess of a
department, constitutional institution or public entity travelling by air to other centres
(for example to regional or district offices) to attend an official engagement on the
same matter is also limited to three (3) employees, unless otherwise approved in
advance by the accounting officer, in the case of departments and constitutional
institutions, or by the accounting authority or another appropriate authority, in the
case of a public entity.

4.22 Paragraphs 4.20 and 4.21 of this Treasury Instruction do not apply to:

(a) the accounting officer of a department or constitutional institution;

(b} Deputy Directors-General or persons holding equivalent ranks
(in departments);

{c) persons appointed on grounds of policy considerations in terms of section
12A of the Public Service Act, 1994;

{d) employees at the level of management that report directly to the chief
executive officer of a constitution institution;

(e) members of the accounting authority of a public entity;

() non-executive members serving on any of the public entity's governance
commitiees;

{9) the chief executive officer or the other person in charge of the public entity;

{h} employees at the level of management that report directly to the chief
executive officer or to the other person in charge of the public entity; and

(i) empioyees performing Parliamentary duties other than those referred to in
paragraph 4.20 of this Treasury Instruction.

Expenses related to catering and events

4.23 Departments, constitutional institutions and public entities may not incur catering
expenses for internal meetings, i.e. for meetings attended only by persons in its
employ, unless approved by the accounting officer, in the case of depariments and
constitutional institutions, or by the accounting authorlty or another appropriate
authority, in the case of a public entity.

4.24  Unless approved otherwise by the relevant accounting officer or accounting authority,
entertainment allowances of qualifying persons may not exceed fwo thousand rand
(R2000) per person per financial year. The National Treasury may periodically review
this amount.

4.25 Departments, constitutional institutions and public entities may not incur expenses on
alcoholic beverages except for instances where alcohol is to be served at functions
relating to:

(a) state banquets;
(b}  the promotion of South Africa and any of its goods or services; or
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(c) the hosting of foreign dignitaries.

4.26 The accounting officer or accounting authority must ensure that team building
exercises and social functions, including year-end functions, are not financed from
the budgets of their respective establishments or by any suppliers or sponsors.

Arrangements related to debit and credit cards

4.27 Departments, constitutional institufions and public entities may only operate debit and
credit cards in accordance with arrangements set out in Government Gazette No.
37042 dated 15 November 2013,

5. DEVIATIONS FROM THIS TREASURY INSTRUCTION
51 The contents of this Treasury Instruction has been finalised in consultation with the

Minister's Committee on the Budget (MinComBud) and with Cabinet.

5.2 Requests for deviations from paragraphs contained in this Treasury instruction may
be considered in terms of section 79 of the PFMA.

53 Al written requests for deviations must be forwarded to:

The Director-General
National Treasury
Private Bag X115
PRETORIA

0001

For attention: The Accountant-General
Wiritten requests may also be e-mailed to paggueries@ireasury.qgov.za

5.4  Any request for a deviation in terms of section 79 of the PFMA shall only be
considered after The Presidency has been consulted on the request and has
consentad to the deviation,

6. GUIDELINES ON COST CONTAINMENT MEASURES

In addition to the cost containment measures prescribed in paragraph 4 of this
Treasury Instruction, accounting officers and accounting authorities are urged to
consider additional cost containment measures to enhance fiscal prudence in their
respective establishments. Examples of such measures are contained in guidelines
enclosed as Annexure A,

7. APPLICABILITY
This Treasury instruction applies to ali departments, constitutional institutions and
public entities listed in Schedules 2 and 3 to the PFMA.

8. EFFECTIVE DATE

With the exception of paragraph 4.27, ail other paragraphs in this Treasury
Instruction take effect from 1 January 2014.
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9. DISSEMINATION OF INFORMATION CONTAINED IN THIS TREASURY
INSTRUCTION

9.1 Accounting officers of national departments are requested to bring the contents of
this Treasury Instruction to the attention of ail:

(a) accounting officers of constitutional institutions that receive transfers and
subsidies from its vote; and

(b} accounting authorities of public entities that report to the executive authority
responsible for the accounting officer’'s department.

9.2  Head officials of provincial treasuries are requested to bring the contents of this
Treasury Instruction to the attention of all accounting officers of departments and
accounting authoritles of public entities in their respective provinces,

10. NOTIFICATION TO THE AUDITOR-GENERAL
The Auditor-General will be notified of the contents of this Treasury Instruction.

11. AUTHORITY FOR THIS INSTRUCTION
This Treasury Instruction is issued in terms of sections 76(4) (b) of the PFMA.

12. CONTACT INFORMATION

Enquiries related to this Treasury Instruction may be directed to:

Jayce M Nair

Chief Director: Governance Monitoring and Compliance
Phone: 012 315 5482

E-Mail: caggueries@ireasury.qgov.za

SCHALK HUMAN
ACTING ACCOUNTANT-GENERAL
DATE: 19 [:‘L]zo 13
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ANNEXURE A

ADDITIONAL COST CONTAINMENT MEASURES FOR CONSIDERATION BY
ACCOUNTING OFFICERS AND ACCOUNTING AUTHORITIES

Travel and Subsistence
1. Trips by vehicles must be optimised to reduce costs.

2. Motor vehicle travel claims must be restricted to the actual distance travelied in excess
of the normal distance from the employee’s residence to his or her place of work.

3. International travel must be limited to meetings or evenis that are considered
absolutely critical and the number of employees attending such meetings or events
must be limited to those employees that are directly involved in the subject matter
related to such meetings or events.

At least three quotations must be obtained for all accommodation.

Corporate air miles accumulated through loyalty programmes must be used to acquire
air fickets.

6. Ovemnight accommodation must be limited to instances where the distance by road
exceeds 500 kilometers to and from the destination {return journey).

7. Claims for meals must be prohibited if the hotel rate already includes dinner and/or
breakfast or if the conference fee includes lunch and/or dinner.

8. To the exient feasible, air travel must be properly planned to ensure that restricted
airline tickets are used as opposed to the more expensive flexible tickets.

Inventory

9. Bulk purchases should be considered for regularly consumed inventory.

10.  Supplier and early setttement discounts must be negotiated to secure lower prices.
11. Corporate branded items availed to employees must be recovered at least at full cost.

12. Production costs related to publications must be minimised for example, by limiting the
number of photographs, paying due attention to the quality of paper and giving
consideration to the number of copies printed.

13.  Savings on the amount of paper used must be considered by printing draft documents
‘back to back’ and by using colour printing facilities prudently.

14.  The use of electronic mail (email) must be encouraged instead of postage.

15. All newspapers and other publications for employees should be discontinued. In
instances where a department, constitutional institution or public entity has an existing
contract for the supply and delivery of newspapers or other publications, such
contracts should not be renewed.

16. Consideration should be given to purchasing software licenses through the State
Information Technology Agency (SITA) to leverage economies of scale and
preferential rates.

Water and Electricity
17. The prudent use of water and electricity must be encouraged to lower utility costs.

Communication
18. Allowances to employees for private calls must be fimited to a reasonable value.
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19.  The aliocation of celiular phones and data facilities to employees must be based on
the nature of their work as opposed to the positions they hold.

20. Telephone and/or video conferencing facilities must be used, where possible, to avoid
unnecessary travel and subsistence costs.
Advertising

21.  Advertisements for vacancies should be placed through bulk advertisements. The job
specification content of advertised vacancies should be provided in detail on the
website of the department, constitutional institution or public entity concerned.

22. Consideration should be given to utilising the services of the Government
Communications and Information System {GCIS) for media related needs.

Financial assets

23. Every effort must be made to recover debts from debtors before giving any
consideration to writing off those debts.

Hiring of véenues

24. Meetings and planning sessions must, as far as practically possible, be held in-house.,
In instances where such sessions cannot be held in-house, alternate facilities at other
government institutions must be sought.

Miscellaneous measures
25. There should be synergy between similar business activities to avoid duplication of
processes and efforts.

26. Labour saving devices should be shared within the establishment to optimize the
capacity utilization of each device.

27. Warranties on motor vehicles and computer equipment should, where possible, be
extended for reasonable periods instead of procuring new motor vehicles and
computer equipment.

28. Purchasing of new fumiture and equipment and office refurbishments shouid only be
undertaken where absolutely necessary.

28.  Caution should be exercised in the selection of training service providers by ensuring

that courses attended by employees are of sufficient quality to derive value for money.
E-Leamning methods should be considered for in-house training.

30.  Where possible, transversal contracts must be used for the procurement of goods or
services.

Page 8 of 8






PSV-1398

Pv A

national treasury
Department:

National Treasary
REPUBLIC OF SOUTH AFRICA

Enquirles: Keltumetse Malebys Tel: 012 315 5989 Fax: 012 385 8522 E-mall: Keitumetse.malebye@treasury.gov.za

Mr B Molefe

Group Chief Executive
Transnet

PO Box 72501
PARKVIEW

2122

Dear Mr Molefe

IMPLEMENTATION OF NATIONAL TREASURY INSTRUCTION 01 OF 2013/2014 CosT
CONTAIMENT MEASURES

1. Your letler dated 16 May 2014 with regard to the above has reference.

2. Due to the current economic climate, Cabinet recently resolved that all PFMA compliant
institutions must implement cost containment measures to reign in operational costs and to
eliminate non-essential expenditure. Pursuant to these discussions at Cabinet, the National
Treasury issuad Treasury Instruction No. 1 of 2013/2014 on Cost Containment Measures,

3. The Treasury Instruction, referred to in paragraph 1, was discussed at length in Cabinet on
at least three occasions and was eventually finalised in consuitation with the Minister's
Commiittee on the Budget.

4. It is therefore clear that the decision to contain costs was taken at a strategic level of

government and spending agencies are therefore expected to institute meaningful measures
fo ensure prudent expenditure.

5. From the information contained in your letter dated 16 May 2014, the National Treasury
notes and appreciates the measures that Transnet has undertaken to contain costs.

6. The National Treasury has assessed Transnet's request for clarity on provisions related to
the use of consultants and its application for exemption from provisions related to travel
expenditure, as contained in Treasury Instruction No. 1 of 2013/2014 and, in this regard,
responds accordingly in the paragraphs that follow.

1
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10.

1.

12.

Kind regar§d§,_

s
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DATE:

Use of consultants

Paragraph 4.2 of the Treasury Instruction on Cost Containment Measures provides that
consultants may only be remunerated at rates determined in (a) “Guideflines for Fees”,
issued by the South African Institute of Chartered Accountants (SAICA), (b) set out in the
“Guide on Hourly Fee Rates for Consultants by the Department of Public Service and
Administration (DPSA) or (¢) in terms of rates prescribed by the body reguiating the
profession of the consultant.

The abovementioned documents merely provide the tariffs that PFMA compliant institutions
may pay consultants and these tariffs are not related to additional revenue or earnings, if
any, that entities may realize or benefit from their appaintment.

Travel and Subsistence

Paragraph 4.12 of the Treasury instruction on Cost Containment Measures provides that, for
flights exceeding 5 hours, business class tickets may only be purchased for members of the
accounting authority, non-executive members serving on any of the public entity's
governance committees, the chief executive officer (CEO) or the other person in charge of
the public entity and employees at the level of management that report directly to the CEO or
to the other person in charge of the public entity.

In your letter dated 16 May 2014, a cost benefit analysis is provided to illustrate the
economic advantages for shouid & Transnet General Manager undertake a 9 day business
trip from South Africa fo Munich or New York. In this instance, the analysis indicates that it
would be more economical for the incumbent to fly business class as opposed to economic
class whereby Transnet will realize savings of R1371.94 and R4 631.34 respectively. In
view thereof, Transnet also makes application to the National to deviate from the Treasury
Instruction to allow for its employees to fly business class as opposed to economy class.

Whilst section 79 of the Public Finance Management Act (PFMA), 1999 {(Act No. 1 of 1999)
provides for the National Treasury, on good grounds, to approve a departure from a
Treasury Regulation or instruction, blanket departures are not provided especially where
there are financial implications. Such departures are only considered on a case by case
basis after considering the motivations provided by the applicant institutions. In view thereof,
your request {o deviate from the air travel provisions in the Treasury Instruction cannot be

approved.

} trust that the aforementioned explanations provide clarity relating to the remuneration of
consultants and regarding applications related to deviations from Treasury Regulations or
instructions in terms of section 79 of the PFMA.

L SASS
NTANT-GENERAL
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