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FREE STATE 

399. With regard to the Free State Province, the Commission heard evidence relating to 

allegations of irregularities and corruption relating to Estina (Pty) Ltd, the Free State 

Asbestos Project, the Free State R1 Billion Housing Project, the City of Tomorrow 

Project and interactions between Mr Mxolisi Dukoana and Mr Elias Sekgobelo “Ace” 

Magashule, on the one hand, and Mr Tony Gupta and other Gupta associates which 

include a visit by Mr Dukoana and Mr Magashule to the Gupta residence on which 

Mr Dukoana was offered cash in a briefcase if he signed a document which would have 

given the Guptas and their associates some work in the Free State. Estina (Pty) Ltd will 

be dealt with later in this Report. In this part of the Report only the Free State Asbestos 

Project, the Free State R1 Billion Housing Project, the City of Tomorrow Project and the 

evidence relating to the bribe referred to above will be discussed.  

400. Mr Mxolisi Dukoana was the first witness to give evidence relating to the Free State 

Province in this Commission. He gave introductory evidence relating to the Free State 

Asbestos Project and the R1 Billion Housing Project both of which will be dealt with 

below. He also gave evidence relating to the bursaries or scholarships that the 

Provincial Government or Mr Ace Magashule secured from various people or 

companies in the Free State including those who or which obtained contracts or tenders 

from the Provincial Government which bursaries or scholarships were then awarded to 

students at institutions of higher learning both inside and outside the country. 

401. By way of introduction to his evidence, Mr Dukoana had this to say about himself, the 

African National Congress and the fact that he had decided to come forward and give 

evidence before the Commission: 

“3. I have deemed it appropriate to render assistance to the Commission on the 

State Capture (“the Commission”) in respect of the activities that I have encountered 



during the period / wars  elected  as  a  public  rep0ee0l.ave on behalf of the ANC in 

the Free State Legislature and as a me0ber of the Executive Council in the Free 

State government. During the said period, 1994.2012l wars assigned to different 

positions both in the legislature ad executive 

4 Prior lo the historic first national le tic. ns  of  1994,l wars a political activist or 

freedom fighter and a member of the ANC at Ntema Moiloa branch, ward 10 

Matha0en9Local Municipalty, Len leputswa region, Fre Date 

402. Mr Dukoana testified that he had been an activist from the 1980s. le said that. after 

the establishment of ANC provincial structures after 1994,he was elected as a member 

of the Provincial Executive Committee of the ANC in the Free State. le said that he 

remained a member of the Committee unti4 2012 He said that he served two terms as 

the Provincial Treasurer of the ANC in the Free State from 2005 t0 2012 

40.3. Alter the 1994 general elections Mr Dukoana wars deployed by the ANC to serve as a 

Member of the Provincial Legislature in 1996 he was appointed Member of the 

Executive Council of the Provincial Government. From 1996 10 1998 Mr Dukoana was 

a Member of the Executive Council responsible for education. From 1999 until 2004 he 

was the Deputy Speaker of the Free State Provincial Legislature. From 2004 to 2008 

he served as the Speaker of the Free State Provincial Legislature. From 2008 t0 2009 

he was a Member of the Executive Council responsible for Safety, Security and 

Transport. Ater the 2009 general electic ns Mr Dukoa0a was appointed as the ME C for 

Economic Development by Mr Ace Magashule who became the Premier ot the Free 

State. le was dismissed as MEC for Economic Development on 28 February 2012 

404. In the evidence that Mr Dukoana gave, he implicated Mr Ace Magashule in certain 

wrongdoing. The Commission served Mr Magashule with Rule 3.3 notices indicating to 

him that Ar Duk0an.a was going to give evidence implicating him and furnishing him 

wth A Dukoana's affidavit(s) or statement(s) A Magas.hule did not deliver any 

fftavit to refute Mr Dukoanal's evidence 



405 Mr Dukoana testified on two separate occasions. When he testified on the second 

occasion, he told the Comm i ssion  that, since his first occ ion when he testified, he 

had received a letter fron Mr Magashule s attorneys which threatened him with legao 

action in connection with the evidence he had given implicating Mr Magashule. Mr 

Dukoana testified that, in response to that letter, he instructed his attorneys to write 

back to AM Magashule's attorneys and tell ther that he was ready to meet 4Mr 

Magas.hule in Court at any tire if he wanted to sue him about what he had said about 

him in his evidence While on the witness stand before the Commission, Mr Dukoana 

yet again took the opportunity to challenge AM Magas.hule to su¢ him or take him to 

Court and announced that he wes ready to go head-to-head with Mr Megashule in 

Court 

406. Mr Magasule did not. after that challenge by Mr Dukoan delver to the Commission 

any affidavits or statements to dispute Mr Dukoana's evidence nor did he apply tot 

Commission for leave to give evidence in his defence or apply for leve to cross­ 

examine Mr Dukoana an, therefore, challenge his evidence implicating him. Mr 

Duoana s evidence that Mr Magashule did not challenge or seek to refute includes 

evidence, as will be seen later in this part of the Report, that on one of the occasions 

when Mr Dukoaa and Mr Ace Magarshule met with Mr Tony Gupta at the Gupta 

residence in Saxonwold, Mr Tony Gupta told Mr Dukoana in Mr Magashule's presence 

that the Guptas were paying Ar Magashule money every month ad AM Magashule did 

not dispute what Ar Tony Gupta sai The evidence also includes evidence that on that 

same 0CCasion Mr Tony Gupta offered Mr Dukoana in Mr Magashule's presence a bnibe 

in the form of cash in a briefcase f Mr Dukoana signed a certain letter or document 

which would have given the Guptas or a Gupta entity or associate a certain contract 

407 in his evidence Mr Dukoana also covered a trip that he said he made with Mr Ace 

Magas hule to the offices of Sahara Computers, a company that wars owned or 



controlled by the Guptas, at Mr Magashule's instance in 2008 a visit that he and 

Mr Magashule made to the Gupta residence in Saxomwold in February 2012, also at 

Mr Magashule's instance; and a visit that he (ie. Mr Du#Kana) made to the Gupta 

residence without Mr Magashule after Mr Magagtule had dismissed himn as a Member 

of the Executive Council These w be discussed shorty 

Mr Dukoan's visit to Sahara Computers with Mr Ace Magars hule in 2008 

408. Mr Duoana testified that in 2008, when he was stilt the MEC for Safety, Security and 

Transport and was also still the Provincial Treasurer ot the ANC, he was taken to the 

offices of Sahara Computers by Mr Magas.hule where he (ie. Mr Magashule) gave his 

identity document to Mr Tony Gupta and told Mr Dukoana that he would be going into 

business with the Guptars, but, he would not be personalty involved in the business and 

would use his son, Tshepiso 

409. Mr Dukoana testified that this is how that trip came about. He said that he and Mr 

Mas.hule happened to be in Johannesburg at th sate tin Ar Dukoaa had to meet 

someone at the Southern Sun Hotel in Katherine Street in Sandton, Johannesburg.le 

testified that, when he had finished his meeting, Mr Magashule approached him and 

asked him to accompany hirn to Mir and were he said he wars going to meet $00 

important person 

410 AM Dukoaa agreed to accompany Mr Magashule. Mr Dukoaa testified that he an A 

Magas.hule drove together to 4Miland in an S600 4Mercedes Benz He did not know 

whether that car was Mr Magashule's or someone else's He said that Mr kMagashule 

was driving. At that time Mr Magashule was the MEC 40 Sport in the Free State under 

the Premiership of Ms Beatnice Marshotf 



41f Mr Dukoana testified that their trip led them to Sahara Computers. They were lc omed  

by  a  man  who  introduced  himself  gs  fRales.h  Gupta  who  referred to himself as 

commonly known as Ton"Gupta. Ar Dukoana said that Ar To Gupta took them 

through their offices and to the main computer warehouse ad told therm the history of 

the computer business Mr Gupta then asked Mr Magas.hule whether he had brought 

that" with him in response to which AM Magashule produced his identity document and 

handed it to Mr Gupta Mr Dukoana testified that Mr Tony Gupta said that he was going 

to make a copy of the identity document. Mr Dukoana said that, as 0on as Mr Tony 

Gupta had left the room, Mr Maga$hul¢ told him that he (i.¢. AM AMagas.hule) was going 

to be involved in business with the Guptas but would not be actively involved 

Mr Dukoana told the Commission that Mr Magas.hule said that he would use his son, 

Tshepiso. Mr Tony Gupta returned from making a copy of Mr Magas.hule's identity 

document and jokingly asked Dukoaa where his own identity document was, and 

then walked them out and they left 

The visit to the Gupta residence 

412 Mr Dukoana also testified about a visit by him and Mr Magas.hule to the Gupta residence 

in February 2012 At that time, he was the Provincial Treasurer of the ANC in the Free 

State Province and Mr Mgashule was the Provincial Chairperson Mr Mags.hule was 

also the Premier of the Free State Province at the time 

413 As Mr Dukoana's evidence about his and Mr Magashule's trip is not disputed, it is 

convenient to let Mr Dukoana tell this story in his own words as reflected in his affidavit 

of 19March 2019 tn relevant parts of the affidavit, Mr Dukoana narrates that visit to the 

Gupta compound thus 

46 As stated above, lwa the Treasure of th ANCinth Fte State whilst lwa 

MEC or EDTEA Early February 2012, the Chairperson of the ANC and Premier of 



the free Slate, Maga.hue as.led me lo ravel with hin to Johannesburg The 

ears0on tor traveling to Johannesburg was on the pre6 that Iwas going lo meet 

and address the business people in Joh.aves.burg lin s4 n, M hule 

informed me that a the Chairperson of the ANC, he me to ad s  the  

business  people  for  purposes  of  fundraising for the ANC in the province. According 

lo Magas hule, the business persons l wars to addre ss  were  originally lrorn the free 

State but operating in Gauteng 

4.We travelled to Johannesburg by llgt. SA Airink, and the arrangements were 

ade on my behalf by Magar6/e or whoever he instructed and 0olmy olfoe 

Magasule an I wore on the same morning fight from Bloemfontein to 

Johan@s.burg. Mag.ash4le had told me the diner wt.h bu4 p00 l w.as  to  

ares$ w.as lo be a0n 18.00, There w. 180n pl0vied tio me by 

Magashule why wt were leaving for Johannesburg that early when dinner was 

apparently scheduled at 1800 

48. On arrival at OR arbo air port. we wores.huttodin different cars by persons 

unknown to me and not by the VIP Unit of th South Alric Police Servioea th 

proloool ditto. 

49.l was st.a tied whon we arrvod at the Gupta faonly tersenoe las ab lo 

identify#ta6 such  b0%06tis th$a¢ 0opound that has been on the heres 

pertaining t the high walls pp.atty but contrary tote Bylaws of t8 City of 

Johannesburg. I rec.all at the tire, a Deno&tic A ce Wad Councilor had 

complained about tho high wal of th t@6id0nos. At the bir, tho wore two 

dominant topical issues in the red the landing of th helicopter at Zoo Lake and 

the oonstruaction on the oopound tat caused the neighbours uproar 

0. On arrival at the compound wowor rocolvedby Tony who introduced hirnof 

lo meas such. It appeared to me he had not re0ogni d that we were not meeting 

tor the fist tire We had met at Sahara$ aver1dab.¢ 

bi.lwas asked by Tony to hand in my mobile phone ad told that lwl rec et 

when ! leave  the  residence The said phone wars an 0lf0al g0worn0el ph00e l  

obi.gt  To rny recollection ad a sstc  nishoent,  Maas.hule  was  not  su bjected  to  th  

same  treatment 0l having to had in his mobile phone. lt sered to e that#was 

not Magars/hue' fest vis.t to the compound by his dereaour 

52 l wes  alone  us.here4to a f0on whilst Toy%f4gas.hul went to% feet 

oor. Ater a wile, they joined me and a0000pare by 0let people a4the 

notable  wars Mr Duduane Zurn.a 



Services appointing them lo run a whole pol pres-e0led in le cabinet meeting 

on a turn-key bars.is. I refused to app0d my 6g0a0re 

SM. in thes.id letter,my $urn.an we written% Duke.o..a,al oil AM.gas.hul 

new that is how my sun.a0e is wren beaus-la/wary$ peered a0/wr0ea.$ 

Dul wana Duk.oanais aSe tho version of my otherwise Xhosa urn.are 

55 in an effort to try lo persuade me to append my signature lo the said letter, Tony 

intimated to mne that both Maga.hule ad Duduae Zurn were recipients of monies 

in cash from a mining project from Jaggers/onlein mine Neither Magars.hule nof 

Duduzave Zuma disputed Tony's claim They both nodded their heads in 

agreement 

56 further, Tony told me that Magashule would not benefit from the project because 

t belonged to me and him (Tony). Magas.hule did not dispute Tony. From this 

proit, Tony told me that l would five a monthly parent of R2en (two milo 

rands). I was told by Tony that #f l apped6d  my sign%lure at the tn,a ins.tat 

payment of R2en would be given to me in this regard.a genera of ndn descent 

was called by Torry and Ton whispered sonothing words in the language unknown 

lo me The genter left the room and carer back wthablack plot bag The$.a 

bags troquonly used by lawyers 

6 4 st  persisted that I cannot sign th¢ dournent to which Tony that he had 

$poke to Magat.hul that upon my signature, the poiill ca.bit would ratty the 

appointment. Tony then oped the pilot bag which was full o4 Ro0 South Atnican 

banks notes stating that the money was mninels.igood the document ls.bf refused 

lo sign 

8.4went lo the extent of$ugig that would be prudent that the letter lw. 

being oopeed to sign should be referred to Mr Venter, Provincial Legal Advisor in 

the Office of the terrier to g a lgal  opinion about le legaty  of  the  

contemplated  appoint 

59. Alter that ugge tion, AMagas hule marbled something to Tony, to which Tony 

asked that I give hirn back the letter l had intended to keep the letter to refer #t to 

r Venter 

60. l  intimated to Tony that l an oohed with no powers lo appoint a.0y $00vi08 

provider or adress any 00Te6p00de006 to it Only the lead of the Department 

(the HOD")had such powers in terms of the PFNA Tony was not ple% d. e 

asked me to fire my ODadl told ir in the pres4 noe olMagas.hue tat in terms 

of the law, a provincial 400 can only be employed and dismissed by the Perie 

following a due pro ss. (lt must be mentioned that during my stint as the MEC lo 

Economic Dev lopent, Tourism and Environmental Affairs (2009.2012\, 

approximately four persons wore appointed ars 14ODs in th said department) 



1. Tony, then told me that he had a su.able rep/a0e00t tor me and a p000e Call 

wars ma0de by him and in no Dire, a go0lie0an7 ca0 though' le was then 

introduced to meas FRicha Seleke alas the one who would help t.geed up the 

appointment ptc oe s.  M  Richard  Selek  wa  eventually  appointed%a th 40Def 

the department long alter my dismiss.al 

62 l  verily  believe  that  this  is the sane Fichard Seleke who ended up being 

e01ployed as the Director-General for the Department of Public Enterprise 

63. The meeting h issue took place towards the on or around mid-February 2012 

and4am not oertain about the date 

64. At the end of th meeting with Tony which l wars not initially informed ofby 

Magashule. l called my otfioe to arrange lor mny flight back to lomnontein I was 

transported back to te air po/1 by le 8a00 p0000 a0l few back to Blo0nl0non 

having et Mag.as.hule at the 0opound 

85.fo met was also clear in my mind that the purported tundras.ing dinner meeting 

l was informed of was the visit to the compound intended and  calculated by 

Magashule to have me initiated as one of the Gupta disc iple  had  lap died my 

sago.alure to the lotter roforrod to above 

6 Irerain startled to this day as lo why the presentation lade in the executive 

000el,ts et.ls 600410p 00ti with pr07.$ who wore not in 90wnnt I Can 

only dodo that Tony p ably too vd the t.as of my prosontaon froen 

Maga.hule I cannot rule out the pos ibitty that kMagas.hule might have instructed 

$00none els to furnish Tony with the$aid presentation 

6. Iwas8lost.art/ed that the Premier of th province brought me lo the Gupl.a 

0or.pound with asole intention of0orruply and unlawfully advancing 0on0er0ial 

interest of the Ouptars la not sure why Mag h e deemed#apt and under a 

false pretext to bring the are of the ANC to a 0orfup activity when he#new th 

ANC has nothing to do with the app0in#rent letter , was  ox  ted to sag lo a 

Gupta linked company 

68. Thi iident occurred sven ors years a90 ad with the pass.ae 0ol tine,ii 

difficult to recall every detail with pre ion 

69.Asa law-abiding oiten of te epu hi, Ian duty bound to be of assist.an0e to 

the Commission to ensure that never again $hall tis la0be subjected to acts of 

st.ale caplure by those entrusted to protect the Constitution of the Republic ad# 

res0our0e 
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The City for Tomorrow" Project 

414, The City for Tomorrow project relates to a project by the Free State Provincial 

Government to build a new city in the Free State because t realised that, since the 

dawn of democracy in the country, no new city had been butt It would appear trot 

Mr Dukoan's affidavit that this idea came either from him as the then EC for 

Economic Development. Tounism and Environment but, based on what he told the 

Commission, it App8rs that, after he had introduced the ides to the Executive Council, 

the concept or documents relating to the concept which were ean o have been ep 

within the Provincial Government, were unlawfully given to Mr label Sharrna, a Gupta 

associate who then sought to present the concept as his or as one belonging to his 

entities or associates 

415. On Mr Dukoana's evidence it would appear that on 4 July 2011 the Executive Council 

held a meeting in which they deliberated on the concept of the City for Tomorrow Ar 

Dukosna testified that on that day Mr PHI Mak.goe was aching in his position as MEC 

A memorandum that was prepared for the Executive Council beaning the number 

69/2011 with the subject City for Tomorrow" which seems to have served before the 

Executive Council was attached to Mr Dukoana's affidavit The memorandum was 

signed on behalf of Ms E Rockman who was the Director-General in the Premier's 

office. Attached to it was a draft resolution that was intended tor the Executive Council 

to pass 

416. The memorandum stated that its purpose was to obtain the in-principle support of the 

Executive Council for the New City"project in the Free State Province and to obtain 

formal approval of the Executive Council to initiate and pursue a process that would 

have included the investigation and consideration of all aspects of the via bility  of  the  



New City concept. Part of the background to the concept of the City for Tomorrow that 

was given in the memorandum wars this 

BACKGROUND 

ta) No now oily hears been est.abis/he in the Republic of South Atnica sine 1994 

The economic potential of the unique 900graphic location of the free State provino 

s gen8tally viewed% not being 0plin.al6cpl048to th%vat%db%ft of 

the broader tee Slate 0ornurides 

(b) Various economic opportunities, specifically in the information tec h nology  

industry,are in developnet that ray raore th economic benefit ob derived 

from centrality of the Free Slate province an t  mnary  also  serve  lo  f@vitae the 

economy ot the Lop loputswa district Seoifix illy, the AMatgabong Local 

Municipality. 

(e) The ERPLAR Cluster considered a presentation on the City tor Tomorrow­ 

concept on 2?June 201from P3 Nlane Consortium The presentation focused on 

the following aspect 

(i) introduction y for Tomorrow" 

(i Process 

(ii) Sustainably 

(iv) Regional Analysis 

(v)Local Analysis 

(vi) Population Deity ad Seal Comparison 

(0 The Pa 

0 Phase f 

() The 0on0ept essentially involves the development of ew city tor 

ppr0irately 600 00residents The criteria to determine the oily and location 

for the development of a new oily include the lolowing 

(iv) A ggibait to Airport 



(v)Safety and Secunty 

(vi) Adaptability to Natural Topography 

(vi) Adaptability to Natural System 

(o) A site as been identified that meets the identified onona between lenoeran 

and Geneva station 

(f) The development of the new city can Creal up t0 35 000 j0b% d/or job 

opportunities and will be irple ren te d  over  a  number  of  phases  The  first  phase  will  

locus  on  the  delivery  of  6000  housing  units  

(g)lt was noted that the funding for the dv lo p r ent  will  involve  atype of Private 

Public Parters.hip with international funding. There are various cost-benefit options 

forte pie-i government,tor ex1pl 90w007000a10nth wt0i0ya.d 

sell off houses, otfie developments, 4c. a04this wt create a1/00004 0000Mu/¥ 

International funding will also De00000la4this is likely to be a 0000@ 00%t-0ff0tee 

00lion 

(h) It was further noted that the proposal links up wth th rwis.e 9pp.project 

regarding the t±Hubl Techno-park. in addition, the AMEC. Economic Development, 

Toutimn ad Environmental Affairs has lobbied various national government 

departments top u n to  the  Free Slate lo serve as the Data Centre hub to host 

the data$riot o4th naon.al, pr0ino.al al0cal g0worn0004. Am.a04 pi0.al. 

so.or plaryor in data 00vi0 hars also exp0+ sod inoros to locale major d.a.a 

back-up facility in th locality#tis required to duplicate its citing Gautg-bad 

$rvies 

417 Under paragraph 3 of the memorandurmn are recommendations that are said to have 

been made by the EfRDARR Cluster. They included the following. 

to obtain in principle support of the Executive Council to pot bio the free State as 

th data ore hub foe nation.al, pr0inil a4lo.al gonna4to fut.t 

pursue negotiation with the private sector in tis regard ad 

Te obtain formal approval of the Executive Council to initiate and pursue a process 

that will include the in est9aeon of all asp0cs of the viability ol the Ne City 

0onoept 

that was attached The acting MEC for Economic Development, Town and 

Environmental Affairs signed the memorandum with the request that the memorandum 



be placed as an appropriate itern on the agenda of the Executive Council The 

resolution was for the approval of the City tor Tomorrow concept in accordance with 

the memorandum 

41g The memorandum was accompanied by a presentation prepared by P3l and Nulane 

p3l was associated with Mr John Thomas an 4Mr Jereon Gerrese whereas Nulane wars 

associated with Mr Iqbal Meer Sharma and Mr Salim Essa both of whom were Gupta 

a8$$00/al0$ 

420. Mr Dukoana said that on 6 July 2011 + which was 2days afer the Executive Council 

had deliberated on the City for Toorrow concept + Mr lqbal Sharma sent an ernail to 

Mr Dukoana s private email address. In that email Mr Sharma wrote 

Dea Honourable EC 

le.se find attached contract tor Mast P in relation to the City off&en0row 

project. Your cormorants would be appn i tod  

421 The Master Plan agreement that Mr Sharma attached to this email was attached to Mr 

Dukoana's affidavit before the Commission and was marked as D4 The agreement 

was intended to be between the provincial Government of the Free State acting 

through its Department of Economic Development, Tourism and Environmental Affairs 

and the Consortium consisting of. 

pg international, LLC Registration No 201044610064, a company duly registered 

in terms of the laws of the State of California 

And 

Nulane investments 204 (Proprietary) Limited ta Nulae Management Services 

Registration NO 20080/02099880/7,a company duly registered in terms of the laws of 

the Republic ot South AMoira 
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422. In the definition section of the Master Plan Agreement the term City of Tomorrow was 

defined as meaning a new city to be designed and built in the Provine of the Free 

State, which new city will include"various features which were listed in the agreement 

including 

123f.general infrastructure 

1232public transportation facilities 

1 .2 3. 3. h0using  

1234. medial facilities 

1 2 3 5. high- te ch  private development, 

1 2 3 6. entertainment  

1.23.7. public safety 

1.238. pars, and 

1239.th8 Government Centre 

423. The definition $@ction included a definition for the Government Centre which was 

defied as the building, parking and ancillary grounds and structures intended to house 

the administrative and otfieoe function of the Matjhabeng Municipality, such Government 

Centre to De approximately 160 000 square metres in size The intention was to build 

the City of Tomorrow within six months for an amount of R140 Million. In terms of the 

draft Mester Plan Agreerpent P3lad Nulne were to be appointed to bud the City for 

Tomorrow toe R140 million within a period of six months 

424. In response to Mr Duk0Ana's affidavit that was served on Mr lqbal Sharma, Mr Iqbal 

Sharma delivered an affidavit to the Commission in which he responded to what Mr 

Dukoana had said about him. He did not apply tor leave to testify nor did he apply for 

leave to cross-examine Mr Dukoana. Later, Mr Dukoana delivered an affidavit to the 

Commission in which he responded to what Mr Sharma had said in his affidavit 

Whereas Mr Dukoan.a gave oral evidence a0 was questioned by the evidence leader 



of the Commission and by myself as Chairperson of the Commission, Mr Sharma did 

not avail hirnself for such questioning. He could have availed himself if he had ap p lie d  

425. Mr Sharma's version was that 

425.1 During 2010 a tender was issued for a spatial development Framework for 

Matjhaberg. He annexed a copy of the tender notice as annexure IS1 to his 

affidavit. That tender notice was issued by the Mathabeng Munt ip lity. The  

first paragraph of that tender notice read 

The Matjhabong Municipality hereby iwt.es tenders from intent ted parties 

(8ult.a/y quaff0d$rvi0e providers) ti0 $ubnit pr 0p0 %als  for  prole on .al  $vi0e 

lo prepare a Spatial Development Favro plan tor Math.abeg,the project 

duration was given as 18 months. 

426.2. ltappeared that there were no suitable responses to the tender and ultimately 

it did not come to fruition 

425.4. In January 2011 he reached out to Mr Tshepiso Magashule and asked him to 

facilitate a meeting between him and the MEC tor Economic Development 

Tourismn and Environmental Affairs and Ar Magas hule junior undertook to 

assist 

425.5. In February 2011 he, Mr Tshepio Magashule and Mr John Thomas of 3l 

International met wt Me Dukoana to discuss the ideas that they had and the 

way forward in relation to a new concept or for the lapsed tender 



425.6. At the meeting Mr Dukoana advised them on the proc s concerning an 

unsolicited bid (by virtue of the tender having lapsed and that would require the 

approval of the Provincial £ cutive Council) 

426 At the end of the meeting Mr Dukoana instructed him and AM Thomas to reduce 

whatever wars discus.seed al the meeting in writing ad send him a raft letter 

containing these issues so that he could peruse t. amend it to his satisfaction 

and finalise formal letter 

425.8. from time to tire and wen he an} Mr Thomas nae pres-ea0007$ to 

Mr Dukoana, Mr Dukone requested that all iterns be reduced to writing and 

sent to him in the form of a draft letter, in this wary the risk for a 

misunderstandin would be m in ir is ed  

425.9. They went along with Mr Dukoanar's requirements following each meeting Or 

discussion on the understanding that, as the MEC, he would follow the 

necessary internal protocols, given the importance of his decisions and the fact 

that he had an entire team to assist hir 

Mr Sharma drafted a letter dated 21 February 201f annexed as DI8" t0 

Mr Dukoanal's affidavit concerning what had been discussed at the meeting 

with Ar Dukoana and sent it to Ar Tghepis0 Magashule under cover of an ernail 

dated 24 February 2011 which was annexed as DMT to Mr Dukoana's 

affidavit. The draft letter of 21 February 2011 wars addressed to Mr John 

Thomas of P3 Africa (Pty)Ltd and it was to be fromn and signed by Mr Dukoana 

The letter read 

Dear Mr. Thomas 



425.11. 

425.12 

425.13 

Thank you tor meeting with us lo cuss or vision tor the City for Tomorrow proe 

The purpose of tis 0or1esp00den00 is lo 00nfmn our dis0us6on ad g000r.al 

As you know. we s.hall  de8rvo  lo  des.gn  a04 000$nu4 a 0@w ,  high  leh city  

complete with al of  the public and  private improvement one would expect from a 

modern, cutting-edge city. This  would  include  schools, parks. h ospitals,  universiti 

theatres, libraries, hotels, 0owe0ion faces, re0eatonal tacts, an4 all  

ne sarystreets ad infrastructure The publ portions of the project wt be funded 

by the Provincial Government of the Free State, South Africa, while the private 

crucial to the development ot this project wt beaut.able Mater Plan that give. 

lormnndsust.a00 l0 Our vii0n 

P3 Arica has agreed to prepare the Master Plat for the project at exp nse The 

Mt pl will b 00molted live6tot gown4net o4ft. ta wtin 

twelve wools. P}will also attach a complete end to end prop al to derv lop  and  

manage  the  entire  project together with a funding solution. lfthe master plan i 

properly delivered ad found to be 00op.able. wt would then 09a9¢wit P3t0 

discus8 pe sble  ngaer@nt00the irnplr@t o  o4the pro»ct 

Thank you for vis.iting our Province and for your participation in this exciting pro0t 

Kind Regards, 

Annexure DMA8" wes a f0ad map which wes later presented to the Provincial 

Council on June 2011 as an unsolicited bid This presentation is the one 

The presentation which was done at the expense otP3 as annexure DMM8" (10 

A Dukoana's affidavit') was entirely different to the Master pl and the 

Government Centre's Schematic Design which would 00st R140 000 000 

e Sharma attached to his affidavit as IS2 what he called a signed version of 

Aesure I2is at Di8bi40X4,p16. Amee DMi at DhitX$ 104 



425.14 

425.15 

425.16 

After some discussion Mr Dukoana told Mr Sharma and A Thomas that he 

liked their idea and was willing to proce ed  with  the  intended project which came 

to be known as the City far Tmorrow Project 

0n 94My 2011Mr John Thomas sent Mr Dukoana a letter bee ring that date on 

behalf of p3 international, the subject of which was Proposal for Development 

Services tor the New City in the Province ot Free State. 

During June 201 4Mr Duk0an $er4 p3 and Nulane care of A Thomas and 

Mr Sharma a letter titled th City for Tomorrow + the Master Pl and 

Schematic Design", Mr Sharma attached that letter to his affidavit marked IS4 

Mr Sharma pointed out that draft of IS4 was attached to Mr Duk.oar's 

affidavit as D44g That letter purported to give Nulane Management 

Services and P3 « conditional approval to take all the necessary and 

customary steps to prepare a Master Plan for the City of Tomorrow Project, A 

new city to be designed in the province of Free State rs well as prepare a 

Schematic Design for the new Government Centre to be located in the project 

n that letter the author undertakes to pay Nulane Management Services and 

P3 Anica R140 million for the preparation of the Master Pian and the 

Government Centre's Schematic Design. Note must be taken of the signature 

in IS4 which purports to be that ot Mr Dukoana. Mr Sharma pointed out that 

the draft of IS4 was annexure DM9" to Mr Dukoanar's affidavit. He said t had 

been prepared following a meeting with A Dukoana. Mr Sharma pointed out in 

his affidavit that a draft of Is4 was annexure DM9 to Mr Dukoana's affidavit 

He said that that draft had also been prepared following a meeting with Mr 

Dukoana. He pointed out that, when comparing D449"84 IS4,it would be 

exhibit 84,p17 
resigned version of tis letter is at p18.190f habit4 urn led veers.loi p 105.106 0 DhiC 



425.17 

425.18 

425.19 

noticed that Mr Dukoana had amended the second last paragraph of IS4 by 

adding the following 

Pease note the payment of the amount of one hundred and tort ma.ion Rd (AR 

140 000 000) will be subject t the approval of the proposal by the free State 

Provincial Executive Committee and the sigoing of agreement between the parties" 

Mr Sharma stated that on 22 June 201f the presentation marked as anoexure 

DM3 to Mr Dukona's affidavit was presented to the Executive Council 

Mr Sharma stated that on 6 July 2011 he had emailed a raft Master Plan 

Agreement to Mr Dukoana at his request, for consideration and process by the 

tee State Provine Mr Sharma attached that agreement to his affidavit ad 

marked des annexure IS5, Special notice should be taken of the signatures 

in the Master Plan Agreement which purport to be those of Mr Dukoana IS5 

purports to be an agreement concluded between the Provincial Government of 

the Free State, on the one had, and, the Consortium made up of P3 

International. LLC and Nulane Investments 204 (Proprietary)Limed Va Nulane 

Management Services, on the other. It purports to have been signed by 

Mr Dukoana on behalf of the Free State Provincial Government, on the one 

hand, and by Mr John Thomas and Mr lqbeat Sharma for the Consortium 

represented b p3 ttrnational and Nulane Management Services, on the 

other. No witnesses were reflected as having witnessed the signing of the 

agreement by all these three signatories 

n terms of the Master Plan Agreement the Free State Provincial Government 

purported to appoint the Consortium to undertake the Project in accordance 

with the terms and conditions of the Master Plan Agreement. The appointment 

was for a period of six months There was no definition of the term Project" in 



the Master Plan Agreement Nevertheless, what the term oiet' referred to 

appeared from clause 2 of the Master lan Agreement. Clauses 2 1 t0 2 3 read  

21.Free State desires the commissioning and preparation of the Master Pa ad 

the Schernatic Design. 

23 The parties wish to re¢0rd their agreement in writing in relation to the 

appointment by Free Slate of the Consortium to undertake and delver the r )ie A" 

426. This means that that the amount of R140n was for the commissioning and preparation 

of the Master Pian and Schematic Desigr 

426.1 in terms of clause 6.f the Free State Provincial Government undertook to pay 

the Consortium a fixed arnount of Rt40 million in consideration for the 

Consortium undertaking and delivering the Project 

426.2. Clause 1.2.14 of the Master Pian Agreement provided for the giving of a notice 

to proceed by the Free Stat provincial Government to the Consortium which 

would then enable the Consortium to Commence work Mr Sharma said that 

annexre DM12 to Mr Dukoana's affidavit wars a draft notice to proceed that 

he had drafted for Mr Dukoana Mr Sharma said that the signed version of that 

notice to proceed was attached to his affidavit marked IS6 AMr Sharma said 

in his affidavit that the notice to proceed marked IS6 was signed by [Mr] 

Dukoaa on 3 November 2011. 

426.3. A Sharma said that a works.hop was planned for 15 and 16 November 201f 

and requested a list of participants for the workshop of 15 and 16 November 



to the Master Plan Agreement Mr Sharma said that the workshop did take 

place on 15 and 16 November 201f 

4264 The Free State Provincial Government was obliged in terms of the Master Plan 

Agreement to make payment to the Consortium wthin seven days of the notioe 

to proor e d  and  within  seven  days  of  delivery  of  each  monthly  files »tone  in 

accordance with Annexure A to the agreement. Mr Sharma said in his 

affidavit that the Provincial Government did not make the first payment which 

he said was a breach ot the agreement ±He said that the first mile tone that the 

Consortium was required to deliver was a workshop and, sine the works.hop 

was held on 15 and 16 November 2011,the Consortium delivered and the Free 

State Government was required to make another tranche payment wthin seven 

days thereafter. He said that the Free State Provincial Government fated to 

make that payment which was a breach of the Master Pl Agreement 

426.. Mr Sharma said that, when a follow up was made with the Head of Department 

in the light of th Free State Provincial Government having twice faded to make 

payments, the lead of Department said that he was not aware of the Master 

Plan Agreement. Mr Sharma said that, as a result of this, he wrote a letter dated 

21November 20ff to the Head of Department in which he said that he set out 

the chronology of events. Mr Sharma attached a copy of that letter as IS7 to 

his affidavit. That letter read 

Dear Sir, 

Re. City of Tomorrow Project,free State Province 

Please find below a brief chronology of events relating to the aforementioned 

project 

f. The engagement between PNulane and the Free State Provinoes in the 

Conte of the tender shown on the net page 



2 The tender had an expired by n201and no one wars awarded the tede 

3 in early February 2011, having read the tender, #wars evident to P3 Nulae 

that the vision of the provinoeisto0neat0% Gwenn0Centre%with8th% 

fequisle s0vie$ would not be achieve4by the pro0ors 0loin the ted 

34lane prepared a ur$0lied pope al wherein we would undertake a 

turnkey project to plan, design, build and finance the new city 

4 ltwas determined that the project would be broke into two phas 

b Go out on tender for the build ad foe 0omnpon 

Aproposal in this regard was submitted on Mary 2011and subsequently we 

wre irwitd to make a presentation to the Provincial ECO o Jun 22,201f 

6. A Master Fla Contract wars croculod on October S, 201f to dover a 

comprehensive Master Plan tor the city project with clear deliverabol 

7 On  November 3, 2011 A Notice to Proceed (in trtns of th Contract') we 

received 

$ The first Master Plan works.hop war conducted (on November 1617_201 

l trust this and the supporting documentation is tul lf  you  have  ay further 

queries, please do not hesitate to contact me at label.sharmagisat .0o.a or 082. 

410 3001 

Kind regards 

qbal Meer Sharrar 

CEO 

426.6. What is most striking abut Mr Sharma's chronology oft events in his letter to 

the Head of Department is that he did not anywhere mention the nane of 

anybody with whom he may have been interacting or corresponding or having 

meetings if the Head of Department said in November 201f tat he knew 

nothing about an agreement that had already been signed on behalf of his 

department, the most obvious thing to do for A Sharma would be to tell the 

Head of Department who t was that he had been dealing with and who had 

signed the agreement On M Sharma's version he ad Ar Thomas had had a 

number of meetings with Mr Dukana ad Mr Dukoana had written then quite 



a few letters and had even signed the kMaster Plan Agreement Therefore_ the 

question that anises is why did Ar Sharma not tel the Head of Department that 

he had been dealing with his boss who had even signed the Master Pia 

Agreement? It wes the most natural and obvious thing that Mr Sharma should 

have done so that the Head of Department could have gone to that person and 

find out what was happening AM Sharma did not do so 

426.7 Mr Sharma said that on 13 December 2011 he wrote a letter to both 

Mr Dukoana ad AM Osman, the Head of Department, calling upon them to 

rectify their breach of the Mester Plan Agreement within 30 days. He said that 

he did not receive a response to that letter fromn either Mr Dukoa or Mr 

Osman 

426.8. Mr Sharma said that on 2 January 2012 he wrote another letter to the Head of 

Department, Mr Osman, and copied Mr Dukoana Mr Sharma said that in that 

letter he pointed out that Mr Osman's failure to rectify the breach would force 

them to institute legal proceedings he invite Mr Ogenan to meet wth himn to try 

and resolve the matter, he told Mr Onan that, the matter was not resolved 

he would institute legal proceedings against the MEC (ie. Mr Dukoa0a) and the 

Department and would involve the Public protector as welt he indicated in the 

letter that on 15 December 2011 he had received a cal from the Director­ 

General in the Office of the Premier who had told him that communication from 

the Ottee of the Head of Department would be forthcoming however, he said 

that up to that point there had been no communication fromn the office of the 

Head of Department forthcoming 

426.9 AM Sharma wrote that ultimately, the Master plan Agreement was not adhered 

to and the City for Tomorrow Project did not proceed 



426.10 Mr Sharma said that legal action was not taken against the Provincial 

Government of the Free State because Mr Dukoana had since ceased to be 

MEC an litigation against the State would have been a timely and costly affair 

This explanation is most unconvincing as to why legal action was not taken the 

fact that AM Duk0ana was n0 longer EC was irrelevant f he did sign the 

agreement, as AMr Sharma said he did He was EC when he signed also the 

explanation that litigation against the State would have been costly is 

unconvincing because millions and millions of Rands were involved in the 

matter 

427 Me Dukoana furnished the Commission with an affidavit in which he responded to 

Mr Sharma's affidavit. It will be recalled that Mr Sharma admitted that he had rafted 

certain letters which were forwarded to Mr Dukoana to put on his letterhead and sign 

AM Sharma said that this was done at the instance and request of 4 Duk0an 

Me Dukoana denied this both in his affidavit as well as in his oral evidence He said that 

he never made such tequests and his office had enough capacity to raft those letters 

for him. He went on to say that personally he also had the requisite silts to draft those 

letters 

428. Mr Duk0an als pointed out that Mr Sharma was a former senior employee ofe state 

owned company and his knowledge of the Pubic Finance Management Act exceeded 

his own. Mr Dukoana said AM Sharma would also have known that an MEC would not 

be signing agreements but that the Accounting officer would be the night person to sign 

agreements or contracts on behalf of a Government Department AM Dukoana s.aid in 

his affidavit that the reason why Mr Sharma found it apposite to deal with" him and not 

the Head of Department was that he was under the instructions of [Mr] Magashule in 

furtherance of advancing the commercial interests of the Guptas", A Dukoaradded 



as the MEC at the time." 

429. Mr Dukoana also questioned why t was nec sary for Mr Sharma to ask Mr Tshepiso 

Magas hule to facilitate a meeting with him. le said that arrangements could have been 

made directly with tis office for a meeting. Ar Duk0an also denied ever advising AM 

Sharma to approach the Executive Council f they wished to make a presentation. 

430. AM Dukana testified that he had not signed any of the documents that Mr Sharma 

attached to his affidavit which he said Ar Duk&oana had signed Mr Dul&baas.i that 

all those signatures that purported to be his had been forged, This included the 

signatures purporting to be his in the Master Plan Agreement and on letters and the 

notice to proceed He drew special attention to pages 17and 18 of the Alaster Plan 

Agreement marked IS and attached to Mr Sharrar's affidavit. Mr Dukoana said 

A careful glance al pas 17ad18 of the AM.ate Pla Agoront maced IS5 

underscores my submission that my purported signatures wore brazenly forged ¥ 

fa0i my two purported signatures a not id6tho1by ay mn.sure ad yet th 

document was signed on the sane dary, October 201f, in Bloemfontein, 

apparently in the presence of Sharma a4 Theo.a foe P34, 

431 Mr Dukoana also said 

the same pages, l purportedly signed as both the Head of the Department (the 

HOD) and MEC." 

432. He went on 

Sharma's knowledge of the legislative framework with regards lo pubic fnano08 

ought to have impelled him to remember that as AMEC, it would have been unlawful 

of me to have signed any agree0 with Nun a4P3 



433. Mr Dukoana said he wished that Mr Sharma could apply for leave to cross-examine him 

so that in turn his lawyer could cross-examine him ad see how Mr Sharma could 

explain the glaring dissimilarities in my purported signatures and his sudden lack of 

knowledge of the legislative framework as it pertains to pubic finance and 

procurement. 

434, It will have been clear from what has been said above that there is a sharp dispute 

between Mr Dukon%a an Mr Sharma about the signatures which purport to be 

Mr Dukoanar's in the Master Plan Agreement and the signatures which purport to be 

Mr Dukoana's in certain letters that Mr Sharma says he had rafted at Mr Duk0an8's 

instance and sent to Mr Dukoana who then signed thermn and sent themn to him with his 

signature Mr Sharma srys that those ere Mr Dukkoan'$ signatures and Mr Dukko8in 

says they are not his and were forge. Mr Dukoana is in elect saying that someone 

who should be known to A Sharma • f it i s  not  4  Sharma him self  forge  hie  

signatures on the Master fie Agreement and on the specified letters 4 Sharr$rys 

that Mr Dukoana signed the Master Plan Agreement and the specified letters 

435 If Mr Dukoanal's version is true and he never asked AM Sharma to draft letters for hie 

and did not sign the Master Plan Agreement and the specified letters, then either Mr 

Sharma or someone known to Mr Sharma forged Mr Duk.o's signatures in the 

Master Plan Agreement and in the specified letters. Whatever the true version,it is4 

serious matter. Both parties deposed to affidavits on this Mr Dukoana availed himself 

for questioning on his version. Mr Sharma did not do the same. Nevertheless, it would 

be quite strange for anyone to do what Mr Sharma did if Mr Dukoanal's version is true 

namely, forging the MEC's signature on an agreement How would he have hoped to 

enforce the agreement without the Head of Department checking wth the MC whether 

he had signed the agreement at some stage, of course, the AMEC would dispute the 

alleged signature if the Department did not perform as required by the agreement 



Maybe that is why Mr Sharma and his associates did not go to court when the 

department did not pay 

436. ltis to be noted that there is later correspondence from Mr Sharma to the HOD which 

revealed that he had been dealing with Mr Duk oana ad even says that 4Mr Duk.oar%a 

signed the Master Plan Agreement However, one also ars.s the question why would 

Mr Dukoana have signed an agreement as MEC instead of allowing the HOD t0 sign 

the agreement? Furthermore, why would A Dukko.an have $.lg0d the Master Plan 

Agreement as both MEC and Head of Department when he was not Head of 

Department? 

43 The Commission requested two forensic document examiners handwriting expert. 

- to examine the disputed signatures. They both gave opinions that the probabilities 

were that the disputed signatures were A Dukoanal's but, since these opinions were 

obtained at a tire when the Commission could not hear orel evidence, it seemns that 

this is a matter which the law enforcement agencies can investigate further. t is 

therefore recommended that the law enforcement agencies should investigate the 

matter of the disputed signatures further so that, if appropriate, criminal charges may 

be considered against anyone who nary have committed a criminal offence in that 

regard or who mdry have lied under oath 

438 AM Dukoana made certain adr ;sins about his role in A AMagashule's political life in 

Free State. He admitted that 

(a) he was one of the people who served in the provincial leadership of the ANC in the 

Free State who protected, defended and promoted [Mr Magashule to be the long­ 

serving chairperson of the ANC in the Free State 



(b) he was one of those in the leadership of the ANC in Free State who had acti ly 

campaigned tor [Mr] Magashule to become Premier when he was overlooked by 

former Presidents Nelson Mandela at Thebo Mbeki 

(c) he defended and supported [Mr] Magashule when he was fired for corruption by Mr 

Mosioue furor"Lekota when he was Premier 

(d) he supported Mr Magashule when the ANC Provincial Executive Committee was 

disbanded under President Mandela's leadership 

(e) due to the immense political support that they gave Mr Magas.hule, Mr Magas.hule 

developed a personality cult and used the ANC as his shield to hide behind 

corruption. 

439 AM Duk0ana said that, with the benefit of hindsight, he could see that there was wisdoyn 

in President Mandel and President Meli overlooking 4Mr AMagas.hulas Premier of the 

Free State over the years 

440. Mr Dukoana also gave evidence about the Free State Asbestos Project and the Free 

State Rt Billion Housing Project and he urged the Commission to investigate these 

projects. The Commission has done so. It is not necessary t eta his evidence 

separately on these projects. However ,it ca be accepted that much of what hes.aid is 

consistent wth the evidence uncovered by the Commission Thee two projects were 

debacles. The Free State Asbestos project debacle wilt be discussed first and, 

thereafter, will follow a discussion of the Free State RR1 Billion Housing debacle 
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THE FREE STATE ASBESTOS PROJECT DEBACLE 

INTRODUCTION 

441. This part of the Report relates to a project that was undertaken by the Free State 

Department of Human Settlements in 2014/2015. The purpose of the project was the 

identification of all the houses provided by the Provincial Government of the Free State 

which had roofs that had asbestos and the removal of asbestos from the roofs of those 

houses. In other words was a project for the eradication of asbestos from the roofs of 

houses. The houses were mostly those that belonged to or were occupied by poor 

people. The rationale for the project was that the presence of asbestos in the roofs of 

the houses was a serious health hazard. It was identified that most of the people who 

were affected would not have been able to pay for the removal of asbestos from the 

roofs of their houses.  

442. The Provincial Department of Human Settlements set aside R255 million for this project 

after it had received and approved an unsolicited proposal for this project from a Joint 

Venture called Blackhead Consulting/Diamond Hill Joint Venture. The Department gave 

the job to Blackhead Consulting/Diamond Hill Joint Venture. This was done without 

following any competitive process. The Department paid about R255 million to the Joint 

Venture but ultimately no asbestos was removed from the roofs of houses. It turned out 

that this Joint Venture was not even qualified to undertake the removal of asbestos 

despite the fact that they had told the Department in their proposal and in the Service 

Legal Agreement that they signed with the Provincial Department that they had the 

qualifications, skill, expertise and experience required for the job. This was not a Free 

State Asbestos Project. It was a Free State Asbestos Project Debacle. Here is how this 

debacle unfolded. 



443. The Free State Asbestos Project was not referred to in the Public Protector's Report 

State of Capture Nevertheless, it falls within the terms of reference of the Caenmission 

as ft relates to allegations of corruption, fraud and the unlawful awarding of government 

contracts 

444 The Commission heard evidence and considered documentation pertaining lo the Free 

State Asbestos Project which purported to audit the presence of asbestos in houses 

and that failed to provide any benefit to any fegident of that province other than two 

businessmen and certain high ranking Government officials 

445. The conceptualisation and implementation of this project are such as to suggest that 

this project was a considerable scam from its inception. There is every indication that 

from the very beginning this Asbestos Audit Project was always intended to unlawfully 

benefit a certain business consortiurn and that those financial benefits were extended 

to at least the Head of the Department of Murnan Settlements, Free State, and the 

Director-General of the Department of Human Settlements. That is the Director-General 

of the National Department of urnan Settlements. 

OVERVIEW OF THE FREE STATE ASBESTOS CONTRACT, BUDGET AND WORK 

446 The following facts are ether common cause or not in dispute and provide an outline of 

the conclusion of a contract entered into during 2014 between the Free State 

Department ot Human Settlements and a Joint Venture known as Blackhead Consulting 

(Pty) Ltd (Blackhead) and Diamond Hit Trading 71 (Pty) Ltd (Diamond Hal') Joint 

Venture. The Joint Venture will be referred to as the Blackhead/Diamond i Joint 

Venture 



44 7 . Out  of  the  blue, an unsolicited commercial proposal dated 28 May 2014, emanating 

from the Blackhead/Diamond Hi Joint Venture' gees received at the offices of the 

free State Department of Hunan Settlements 

448 The proposal was headed Audit, Handling of Hazardous Material Removal and 

Disposal of Asbestos Roofed Houses" The Pr op0r al  fon the Blackhead/Diamo • 

Joint Venture attached a scope of work" which included physical door to door counting, 

sat removal and dis.po.al of Asbestos-Contaminated Building Rubble ands.best0s 

sheets rom various townships across the Free State Province 

449. Mr Nthimotse Timothy Tim" Mokhesi, Heed of the Free State Department of Huran 

Settlements (HOD), wrote to Mr Thabane Zulu, the Director-General of the National 

Department of Human Settlements.AM Margaret-Anne Diedericks, the Acting Head 

of the Gauteng Department of Human Settlements' nd the Free State Provincial 

Treasury' e obtain approval and authorisation in terms of Treasury Regulation 16A.6 

tor Blackhead to participate in what had now become known as the Asbestos Audit 

and Eradication Project" in the Free Slate. The letter read 

[the Fro State department of turn.a Settlements hereby your 

Department to @ten4d] the services of Blackhead Consulting (Pty)Ltd in lire with 

Treasury Regulation no 16A6 ol March 2005.ti therefore i ti regard that 

approval is hereby sought tat you pr0vile written 000nm.aon to ete046.an¢in 

line with your app0wed term. a. 000001$a 000la0 in  y0u  in7uh0  

perform." 

450, The Treasury Regulation 16A6 reads 

we terms otie 4out venture Agreement ash die%%TT8pa79$g 0 104Ag.4 2014 
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16A6.1 Procurement of goods a0dse0vi0es, ether by wary of quo.atons or through 

a bidding pro is, must be within the threshold values as 0determined by the 

National Treasury 

1 646 2 A $up9/y  chain  management$ystern must in the ca of procurement 

through a bidding process, provide for 

(b) the establishment, comp osition  and  functioning of bid specification, evaluation 

and adj dic ation  corr.itf 

(d) bidding procedures, and 

41 fianeial implications and budget reallocations were dealt with in further 

correspondence between Mr Mokhesi an Me Zulu 

452. Ultimately, on 1 October 2014 Mr Mokhest wrote to Mr Pheane Edwin," Soi, Director 

and Chief Executive Officer ot Blackhead, appointing Bia0khed Consulting (Py)Ltd 

Joint Venture to perform the audit and assessment of asbestos. handling of hazardous 

material, removal and disposal of asbestos-contaminated rubble and replacement with 

8ABS approved materials in the Free State Province 

453. A Service Level Agreement was entered between the Free State Department of Human 

Settlements and the Blackhead/Diamond Hill Joint Venture. It des4 bed the Asbestos 

Eradication project"as an appointment to assess/audit houses tooted using asbestos 

material, handling and disposal of asbestos sheets to an approved, designated disposal 

wee»bat rt8.pt88 



454. The Instruction to Perform Wonted wees signed by Mr Mok hesi on behalf of the Free 

State Department of Murnan Settlements on 2 December 20 1 4. t  was  divided  into 

phase fad Phase 2 and specified the price to be R850 (eight hundred at fifty rand) 

(excluding VAT) per housing unit for the Blackhead/Diamond i Joint Venture to Au(it 

Assess and gos all pre-1994 government housing units in the Province" The work was 

to be done from 1 December 2014 to 31 March 2015 

455. Payment totalling R255 million wars to be made in four tranches 

455.1 40% 0t 50% of the total project cost (FR5t million excluding VAT) was payable 

on commencement (1 Deember 2014) subject to submission ofa valid tax 

inwoice and valid tax clearance certificate 

455.2. 60% of the 50% ot the total project cot (R76. mullion excluding VAT) was 

payable as progress certificate no 2 on or before 1 March 2015 

455.3. 40% 0f 50% of the total project cost (RS1 million excluding VAT) payable as 

progress certfcate No 3 on or before 1 May 2015, and 

455.4. 60% 0t 50% of the total project cost (R76.5 million excluding VAT) pay«bl .s 

progress certificate ho 4 subject to submission of the final project report on of 

before 1 June 2015 

456. It appears to be common cause that the role ot Diamond it was to unlock 

opportunist tough networking with politicians and state officials in the Free State 

to procure business opportunities and contract that the role of Blackhead was to act as 

e middleman and that the work itself was outsourced by the Blackhead/Diamo Hilt 

eltt TT8,p103 
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Joint Venture to one or more subcontractors Mastertrade 232 (Pty)Ltd (Mastertrade), 

the Ori Group (Pty) Ltd and Zenawe Consulting (ty)Ltd 

457. There is a dispute, currently the subject of civil litigation_ between Mastertrade and 

the Oni Group (Pty)Ltd. This apparently concerns their differing understanding of their 

respective status as either sub0orators or 00Sul.ants, the qua0urn of fees and the 

work done 

458. However, At does ap p al  lo  be  0orOn CaSe that that ail in1ages were used to 

identity houses in the Free State which possibly had asbestos f00ls, felw0er$ wt 

trained to carry but physical inspections of houses from the outside only recording their 

observations on tablets, Global Positioning System (GS coordinates were marked of 

such houses, the information was then analysed by project managers and reports were 

prepared for the Free State Department of Human Settlements The evidence of Mr 

Abel Manyike, Director oft the Oni Group (Pty) Ltd, Mr Joseph Radebe of Mastertrae 

and Mr Sibus#so Martin Zwae ot Zenawe will be discussed later herein 

459. Some four reports were submitted to the Free State Department of Human 

Settlements a preliminary report dated 4 December 2014,a Final Au Report dated 

2February 2015 (wth a later version of the sane Finl Au Report dated 13February 

2015), the Report of Houses to be Prioritised dated 2 February 2015 and a Remedial 

Report dated 2 September 2016 and a presentation was made to the Free State 

Department of Human Settlements giving an overview of the Asbestos Eradication 

Project 

460 The Final Audit Report submitted by the Blackhead/Diamo - Joint Venture to the 

Free State Department of Human Settlements on 2February 2015 purports to have 

Group (Py)Ltd vMastertrade 232 (Py)Ld, Gau ng Division, Pretoria. Carse No 69173/18 



been prepared by Mr Ignatius Igo" Mpambani of the Blackhead/Diamond Hi Joint 

Venture Page two of the Report states that the BlackheaDianond H. Joint Venture 

was appointed to assess an1 quantify the entire stock of low density residential housing 

roofed with asbestos in the Free State Province with the ultimate aim of eradicating 

these roofs"a that their assessment would enable the Department to formulate a plan 

to replace the affected roots". The report claims to have walked617pg3 stands in 

district municipalities of which more than 302 000 stands were caplured electronically 

of which 36 344 units were found to contain asbestogM The report further quotes the 

further costs for the removal of asbestos roots, (emotion and reconstruction of houses 

and renovation of houses in the region of R3.8 billion (three billion and eight hundred 

million Rad) excluding VAT 

461 Inspections were meant to have been conducted and approvals were meant to have 

been obtained A representative of the Project Management Unit should have 

conducted spot checks but, in the case of this Asbestos Eradication Project, these 

inspections were done visually and there wars no testing of or on the asbestos itself 

The Chief Engineer for the Project Management Unit, Mr Thabis0 Makepe, would have 

confirmed whether or not the work had been done Mr Makepe himself confirmed that 

the Finance Unit would not pry an invoice f there had been no verification of such work 

by the Project Management Unit Mr John Matlak.ala (Mr Matlakala), lead of 

Procurement for the Free State Department of Murnan Settlements, stated that the Chief 

Financial Officer (CFO), Ms Nnyane Leuna (Ms Leuna), was the person who approved 

the invoices submitted by the Blackhead/Diamond Hi Joint Venture. 

462 The Service Level Agreement was to the effed that the sum of RS (eight hundred 

and fifty Rand) was to be paid for each unit; the sum claimed was R255 million (two 

hundred and fifty-five trillion Rand) the sum actually paid by the Free State Department 

eibat TT142.0316, para6.f. 



of Human Settlements to the Blackhead/Diamond Hill Joint Venture was RR230 million 

(two hundred and thirty million Rand') 

463. Invoices were submitted and paid as fo llo ws  

463.1 Invoice 001 dated 2 December 2014 RS1 million. Paid R2O million on 22 

December 2014 and R31 million on 15 January 2015, 

463.2. Invoice #i00.3 dated 10 February 2015. R76.5 million. Paid FR2S million on 

26 March 2015, R15 4Mlion on 4 June 2015 and R36.5 million on 11 August 

2015, 

463.3. invoice #i005 dated 10 November 2015.R15 million. Paid on 28 Apr 2016 

and 

463.4. Invoice 44007 for R45 million dated 10 October 2015 and invoice #i008 for 

R32.5 million dated 10 November 2015 appear to have been paid by way of 

Rt0 million on 28 January 2016 an@ R775 million on 4 August 2016 

464 This appars to mean that there was an overpayment ot Rt million because the two 

invoices - one for 45 million and the other for FR32.5 million - amount to R75 million 

but the payments of R10 million and RT7 million amount to RR8TS million 

465, The Free State Department of Human Settlements paid the total sum of R230 million 

(two hundred and thirty million Rand) into a First National Bank (NB) bank account in 

the name of Blackhead/Diarnond Hi Joint Venture From this Joint Venture bank 

account funds were transferred to 

465.f Blackhead's ABSA bank account in the total amount of R7 863 000.00 

(seventy million, eight hundred and sixty-three thousand Rand) 



4652. A FNB bank account in the name of 605 Consulting Solutions (Pty) Ltd (605 

Consulting), an entity owned by Mr Mpambani, in the total amount of 

442955500 00 (one hundred and twelve miis, nine hundred at fit.-five 

thousand, five hunqred Rands); and 

465.3. Mastertratie's FNB bank account (one of the subcontractors)in the total amount 

of R36 483 597,90 (thirty-six million, four hundred and eight three thousand 

five hundred and ninety-seven Rand and ninety pents 

The Audit.General 

466. Relevant to an understanding of that which follows in this section of the Report is 

knowledge that the Audit-General prepared a report on the Free State Department of 

Human Settlements which was released on 1 July 2016pity the Auditor-General 

noted that he was unable to obtain sufficient appropriate audit evidence for 

commitments disclosed in note 20 to the financial statements as the Deportment did not 

moon «a s ea  «cos a m « " n o  
determine commitments. He went on to say I could not confirm the amounts by 

alternative mean$. Consequently, l was unable to determine whether any adjustment 

to commitments stated at FR2 032 824 000 (two billion, thirty-two million, eight hundred 

and twenty-four thous.ad Rand') in the financial statements were necessary The 

Auditor General continued and said that the department incurred irregular expenditure 

of R80 965 000 (2014 R858 934 000) during the year under review as the department 

did not design and implement a policy relating to housing contracts that will address the 

constitutional requirement of fair, equitable and transparent procurement processes." 

pi6at 1rt42p37o 



467 The Auditor-General found that he could not obtain sufficient appropriate audit 

evidence that all contracts were awarded in a00ordane with the legislative 

The Report Of The Public Protector in terms of Section 182 (1(6) of the Constitution of 

the Republic Of South Africa, 1996, and section 8(1) of the Public Protector At" 

468. A complaint was lodged with the Free State Office of the Public Protector on 

22 October 2015 by Ms L Kleynhans, a Democratic Alli nce member of the Free State 

Provincial Legislature, concerning the contract between th Free State Department of 

Human Settlements and Blackhead/Diamond ill Joint Ventur The Public Protector 

summarised the complaints in the main, the complaint was that the contract tor the 

eradication of Asbestos rooted houses in the Free State wes irregularly arwaded to the 

service provider as it was contrary to Regulation 1646.6. 

469. The Public Protector investigated whether or not the Free State Department of Human 

Settlements followed proper procurement processes in awarding the contract to the 

service provider and whether such conduct was improper, unlawful and constituted 

maladministration, whether these0vi0es pr0vied were 0ost-effective and whether the 

Department received value for money in the execuon of this contact wether the 

avane payment male to the service provider wars regular a0/ whether the invoiOeS 

which the Department made payment on complied with the legislative prescripts 

470, The full Report of the Public Protector was issued on 30 March 2020. The Report dealt 

with the following issues 



Whether the Department failed to follow proper procurement pro ce sses  in awarding the 

contract_to_ the Service Provider and whether such conduct_was improoe unlawful_ and  

Constituted mat@ministration 

47 The Public Protector found the allegation that there were irregularities and improprieties 

in the awarding of the contract for the eradication of asbestos roots in the Free State 

Province to the service provider, to have been substantiate o 

472 The Public Protector also found that the Department participated in an expired contract 

of the Gauteng Department of Human Settlements (Gauteng Department) and id not 

conduct a due diligence investigation before participating in this contract. She said that 

the Department was in possession of the Gauteng Department's Service Level 

Agreement which had expired She concluded that this constituted8 contravention of 

the legislative prescripts as interpreted in the Blue Nightingale case she concluded 

that this conduct amounted to improper conduct as envisaged in section 182(1) of the 

Constitution and maladministration as envisaged in section 6(4(a(i) of the Public 

473 The Head of Department stated in his response to the notice in terms of section 7(9) 0 

Public Protector Act that, although he held fuel responsibility in terms of the applicable 

legislation, he was neither advised by his officials nor the Auditor-General that he could 

renege on the contract This is a very strange explanation from somebody occupying 

the position of the Head of Department He should have sought legal advice f he was 

not sure what to do. He was trying to shift the blame to junior officials when he should 

wgest»t TT14.1,p57al para 6.1.1. 
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have accepted responsibility His Department continued to pay up to R139 million even 

after the Auditor- General had declared the procurement irregular 

474 The Department created the impression that they participated in a contract concluded 

by another state institution (Gauteng Department ) while the services were not the same 

as specified in the Gauteng contract. Also, the price was higher This was in breach of 

Treasury Regulation 16A6.6 and amounted to improper conduct 

476 Although the Department created the impression that t participated in a contract in 

terms of Treasury Regulation 16A66 ,the submission made by the service provider was 

in fact an unsolicited proposal in terms of Treasury Practice Note No 11 0f 2008/2009 

The Practice Note required the Department to issue a Request for a Quotation (RF) 

to test the market for the existence of other private entities capable of providing the 

product or services The failure to issue an RF was a breach of the practice note and 

paragraph 1213 0l the Department's Supply Chain Management Poli 

Furthermore, it was in contravention of Treasury Regulation 16A9d amounted to 

abuse of the procurement systern, Thi conduct amounted to improper conduct as 

envisaged in section 182(1) of the Constitution and maladministration as envisaged in 

section 6(4 ¥a)(i) of the Public Protector Act 

476 The discrepancies between the services to be provided in the unsolicited pr0po al the 

Service Level Agreement and the letter of appointment created the impression that the 

appointment was for the assessment, removal of the asbestos material and 

replacement of asbestos toots while the Service Level Agreement only reterred to 

assessment and remove The Instruction to Perform Work was only issued for the 

assessment The Service Level Agreement was in contravention of paragraph 12 20 of 

the Department's SCAM policy as it was not an accurate reflection of the terms and 

pelt T717,0132 fhe do ment commences at page 104 of Dhi T71 
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conditions reflected in the unsolicited proposal or appointment letter hie conduct 

amounted to improper conduct as envisaged in section 18241) of the Constitution and 

477 The Public Protector saif that these findings indicated wilful conduct and gross 

negligence in terms of section 86 of the Pubic Finance Management Act (FAMA On 

the part of the Accounting Officer, Mr Mokhesi, in that he did not comply with section 38 

of the Public Finance Management Act. The Public Protector concluded that the HOD 

failed lo execute his fiduciary duties in terms of the FA and the SCAM Policy of the 

Department She stated that this conduct by the HOD amounted to improper conduct 

as envisaged in section 182() of the Constitution and maladministration as envisaged 

in section 6(4(a(i) of the Public Protector Aet 

Whether the seniees provided were cost-effective and the Department'ceived vole for 

money in the execution .of tis .contras 

478 Th Pubic Protector found that the allegation that the services provided were not cost 

effective and the Department did not receive value for money, was substantiated 

479 No evidence was submitted or found that the necessary skills to identity asbestos tools 

were available within the Local Municipalities and Department The R2SS million paid 

to the service provider was not paid for the identification of 36 000 units/houses but for 

the assessment of 300 000 units at a pnice of RB50 per unit. Eventually 36 344 units 

were identified as having asbestos f00ls. TI he evidence and docurel prov that th 

project was 100% completed and the reports generated by the Ori Group (company 

eltt 17144,p57,p%8 6.1.2 
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subcontracted by Mastertrade) at a fee of R21 391 489.30 while the service provider 

appointed was paid R230 million 

480. The HOD submitted in his response dated 14 February 2020 to the Notice in terms of 

section 7(9)of the Public Protector Act, that although he held final responsibility in terms 

of the applicable legislation, he wars unaware that the service provider had 

subcontracted the contract. The Public Protector found that, f the HOD had acted on 

the Auditor-General's Report, released on 31 July 2015, the further payments of R139 

million would have been avoided She said that the omission by the HOD to at on the 

report of the Auditor General released on 31 July 2015, amounted to gross negligence 

in terms of section 86 of the PFMA on the part of the Accounting Officer in that he did 

not comply with section 38 of the PF MA The Public Protector found that he failed to 

execute his fiduciary duties in terms of the pFA and the SCAM Policy of the 

Department This conduct amounted to improper conduct as envisaged in section 

182(1) of the Constitution and maladministration as envisaged in section 6(4(a(i) of 

the Public Protector Act 

Was he advance payment made le he Serice Provider in eaulat and did the 4nooices to the 

Department comply wth legislative precepts 

481 The Public Protector found that Treasury Regulations do allow for advance payments 

on contract amounts if required by the contractual arrangements with the supplier The 

contract signed between the service provider and the Department clearly provided for 

an advance payment ot 40% 0f 50% of the contract pnice. However, as the contract was 

irregularly procured, the advance payment was irregular, indeed, as also found by the 

Auditor-Gener al 
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482 The invoices submitted by the service provider to the Department did not comply with 

the Legislative prescripts and the payment of these invoices by the Department was 

irregular This conduct amounts to improper conduct as envisaged in section 18241) of 

the Constitution and maladministration as envisaged in section 644(a4i) of the Public 

Protector Aet 

Remedial Action of he Public. Protectr 

483 The Public Protector took the following remedial action pursuant to the provisions of 

section 182(1(c) of the Constitution 

483.1 he Premier of the Free State was directed to take appropriate steps to ensure 

that the conduct of the Accounting Officer and the Director. Supply Chain 

Management was investigated in terms of section 84 of the PF MA and that the 

conduct was reported in terms of section 86 of the FA to the South Atnican 

Police Service and the Directorate for nionity Crime investigation (Hawks) 

484 The Head of Department was directed 

484.1 to take appropriate steps to @sure that the conduct of the Director Supply 

Chain Management was investigated in terms of section 84 of the PF4A 

4842. take the appropriate steps to ensure that the Department's Supply Chain 

Management Policy was amended to correctly reflect the legislative prescripts 



4843. take appropriate steps to ensure that officials are properly trained in the 

legislative prescripts in respect of Supply Chain Management (SCAM) 

THE WORK OF THE COMMISSION' S INVESTIGATIONS 

485, The Commission caused investigations to be made of the various interactions, 

transactions and payments prior to and pursuant to this contract between the Free State 

Department of Human Settlements and the Blackhead/Diamo Hilt Joint Venture 

486 This part of the report examines the evidence insofar as it relates to apparent 

anomalies, irregularities or improprieties and comments thereon with regard to the 

conclusion of the contract, implementation thereof and payments made pursuant 

thereto. This part of the report examines the evidence concerning certain apparently 

untoward payments mad to secret beneficiaries 

487 feline will be plat in this part of the report on th affidavit ad evidence ot Ar 

Jacobus fRoets (Me fRoets), the Occupational Hygienist, who quelfed himself s an 

expert for purposes of assisting the Corr ission in understanding, not only the dangers 

of asbestos but also, the outcomes of this asbestos audit and assessm ent  by  providing 

a detailed critique in his written atfidt'Ad in giving evidence to the Commission. 

Networking for Opportunity 

488. Mr So&di, Chief Executive Officer of Blackhead, stated that he met (the now late) Mr 

Mpabani of Diamond Hill at a social event in 2010 The Corer sion was told b Mr 

Sodi that Ar Mpamnbani was murdered in 2017 Accordingly, he was not there to give 

his side of the story 



489. In 2014 Mr Mpabani, who knew that Mr Sodi had been involved in an Asbestos Audit 

project in the Gauteng province, asked whether Mr Sodi would le him to piteMt 

an asbestos project in the free State Both in his first affidavit and throughout his 

evidence, Mr Soi said tat Mr Mpambai had ottered to urlock the opportune4MM% 

the Free State which Me Soi understood to mean that Ar Mpambani was highly 

network@egad would be able to jump certain hurdles ...and go to the decision 

makerggo that it would lead to our appointment with the Free State Department 

of Human Settlements to perform an asbestos exercise 

490. AM Mpambani reported to Mr Soi that he had made contact with the relevant officials 

in the Free State who wanted to implement the programme? end had suggested that 

he submit a tepgt!' wth the result that Mr Sodi and Mr Mpambani decided to enter 

into an agreement to establish a Joint Venture to be known as Blackhead/ Dimond Hill 

Joint Venture 

491 In terms of the agreement?each patty would perform their own work and profits would 

be allocated as tog fifty per centumn share between each of then. A Sdi said that he 

knew that Mr Mpanbani had never done this type of work before and had no expertise 

and, accordingly, Mr Sodi did not anticipate that he was going to bring any meaningful 

resources to the ptojec S0ii explained that he understood tr Man.bi was 

instrumental in making sure that we got app000ed, that his role was to, y0u kn0W, 



engage with the relevant officials as he had said, you know, take the prop o sal  and  

submitting and so forth. That was his role ! 

492 A prop& al was submitted to the Free State Department of Human Settlements. t is 

common cause that tis proposal wars rec ved and ars.se0led to by the Department of 

Human Settlements 

493 The response of both Mr Mokhesi and Mr Matlakala to this proposal affirms the value 

and efficacy of the networking' capabilities ot Mr pambeni AM Mok hesi states that he 

had not expected to receive this pr0 A4  ich  he  says  he  refer7eon to r 

Matlaekle for himn to determine the appropriate metho that could be utilised to 

implement the project , Mallak.ala wars also Copied in the email from Mr Mpamnbal 

addressed to Mr Mokhesi dated 24 July 2014." 

494. Mr Mokhesi's attitude suggests that he had foreknowledge of the arrival of the written 

document and saw no need for any investigation or discussion on the need tor or the 

value of the propor ed project. It also suggests that Mr AMokhesi had no concern as to 

the costs involved, where funds might be found and what other projects would have to 

be abandoned or discontinue Thus, merely on receipt of th proposal and without 

further ado, Mr Mok.hers already had view that monies should be pad over to the 

Blackhead/Diamond ±Hi Joint Venture for the purposes claimed in the propc al and that 

Me Mokhesl's only interest was in finding the method for implementation thereof 

495 AM Matlakala's approach is somewhat sirnil. He was told by AM Mokhegi that an email 

would be arriving and then he received the proposal in his personal Grnail account on 

24 July 2014 (as opposed to the official email of the Department) The email from Mr 
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Mpambani stated that it was sent for budget adjustment purposes as discussed 

That there were some discussions is confirmed by Mr Matlakala when he stated that he 

met Mr Mpabani for the first time when he visited me to make a presentation on 

Asbestos Au r 

496 The wording of the communication indicates tat there had not only been peS0Mal 

engagement and discussion on this very topic between Mr Mattak.ala and Mr Mpambani 

but that there were indications thats view had already been reached on the proposal 

that a decision had been made and that al that remained to be finalised was for budgets 

that had already been approved to be adjusted to ensure payment would be made 

The Unplanned Project 

497. An Occupational +Hygienist, Mr Roets, submitted an affidavit (as an expert) and gave 

evidence to the Cornissigo 4l evidence was that there were serious health 

hazards attendant upon the presence of asbestos in the structures, fittings and 

furnishing of houses in South Anica 

498 Mr Roets' evidence is ommnon cause evidence from all the witnesses Concern tor 

these dangers were expressed in some detail in the p0po al prepared by the 

Blackhead/Diamond Hill Joint Venture advanced by Mr Mokhesi to Mr Zulu, Director­ 

General, National Department of uman Settlements. These were understood and 

concurred in by the experienced artisans Mr Manyike and e Rabe 

499 The Free State Government had not chosen to allocate funds in 2014 (or prior thereto) 

tor the eradication of asbestos from state erected or financed housing in the Free State 
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It would appear that there were other more urgent and more demanding tasks upon 

which taxpayer funds were to be expended. Accordingly, no projects had been 

contemplated, discussed, approved, budgeted, organised either to audit and assess the 

presence of asbestos in the Free State as at 2014 or to remove and dispose of this 

hazardous substance 

500. It should, therefore, have come as some surprise to officials in the employ of the Free 

State Department of Human Settlements when8 five-page proposal dated 28 4My 2014 

arrived frorn a joint venture identified s Blackhead/Dimond ±. tor the Audit, 

Handling of Hazardous Materiel Removal and Disposal of Asbestos Rooted Houses 

501 Notwithstanding the absence of any provision for such a project, this proposal received 

personal, approving and committed attention from the Head of Department of the Free 

State Department of Human Settlements, Mr Mokhesi. On 19 June 2014 Mr Mokhesi 

wrote to Blackhead advising that the Free State Department of Human Settlements 

wished to participate in a process (Treasury Regulation 16A6.6) to extend the 

participation of Blackhead from another project in Gauteng to the proposed asbestos 

project in the Free State (e caveat was mentioned that the appointment of 

Blackhead was subject to Blackhead securing the neces sary  funds  tor  this  project  

Clearly, that letter indicates Ar Mokhesi's intention to implement the prope al within 

weeks of the Creation and delivery ot the proposal and without investigations, 

discussions or negotiations 

502 There has been a half-hearted attempt to Justify the apparent enthusiasm for 

acceptance of this proposal and conclusion of a most expensive contract tor an 

unanticipated and unbudgeted project such as the audit of the existence of asbestos 

eel6at TT8,p90 



and asbestos removal fromn roofs of houses Mr Mokhesi has tried to defend his 

determination to fund this project on two grounds 

5021 Firstly, he said that the Matjhabeng Local Municipality had already requested 

the Free State Department of Human Settlements to do an assessment of 

houses fooled with asbestos ah1 that this had been one and the ars.b $to 

remove' which excuse Is gainsaid by the inclusion of this same houses in 

the Mathabeng Municipality in th contract which Ar Mokhesi ultimately 

concluded with the Blache/Diamond Hi Joint Venture ad 

502.2. Secondly. Mr Mokhesi claimed that the Free State Department of lumen 

Settlements had already advertised for qualified asbestos removal contractors 

to register on the database of the Department He said that thereafter 

information fromn the Blackhead/Diamo 4i Joint Venture audit was made 

available to them to obtain donor funding ever,this wars contradicted by 

h a m " a re  r  o m  

removal phase] of the project to be undertak ether mor e ,  Mr  Mata.k.ala 

of the Project Management Unit has stated that, before the ontrat was 

concluded with the Blackhead/Diamond it Joint Venture, no enquiries were 

conducted with local municipalities to find out whether there were any records 

of houses containing asbestos A Maepe, Chiet Engineer at the Project 

Management Unit in the Free State Department of Human Settlements, 

confirmed that he made no inquiries wth free State municipalities as to 

whether there were any records of houses containing asbestos materig 
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explaining that this was not part of the responsibilitie or mandate of the Proiect 

Management Unit 

503. In short, no attempt was ever made by any officials in the Free State Department of 

Human Settlements to ascertain whether or not the national and international health 

concerns surrounding asbestosis were of practical or overwhelming Sign.fan0e in the 

Free State Province and which needed immediate and costly attention 

504. Mr Sodi testified that Mr Mpambani had told him that the Free State Department of 

Hunan Settimnents wished te implement this programme, it was not in their budget for 

that financial ye-Mg AMokhesi wars clear that there was no allotted budget for this 

project but described how the funds would b found from within th very same 

budget..projects not performing Th is the reason why it wars necessary tor himn to 

approach Mr Zulu at the Department of Housing with a motivation for a revised business 

plan. Mr Zulu confirmed that there was no provision in the (Free State) budget for the 

execution of this particular business plan 

505. Mr Sodi identified the lack of funds as one of the obstacles which needed to be 

overcomer fe solution to the immediate lack of funds was to be found in the basis 

on which the Joint Venture offered to fund the Asbestos Eradication Project in that the 

proposal stated: we have pleasure in submitting our request to be appointed gn s 

basis. The response from Mr Mokhesi in the letter of 19 June indicating a desire to 

make the appointment was that the appointment of the Joint Venture wilt be subject to 

your company securing funds to roll out the project in line with your prop& 4 



506. Mr Sodi explained that the Joint Venture had received feedback that it will be 

appointee out that the Department had not made budgetary provision tor this project 

Mr Soi explained that they were em.baring on the project on a nisk basis. He said he 

was told 

, if  you  had  gone  ahead  and  rendered services and used your own funds, and 

the business plan is not app/0wed 00100Me back and$ary y0u a 90in9 lo $0 

us, you are 0doing 4ton a nisk basis, $0#fy00 $000100000y a01we d001 1$000001in 

getting le business plan1 approved that is yo own baby,is yr own problmn 

any0ud.al with4M 

507. The Joint Venture never did any work or utilised any resources on risk lt wars paid 

from the outset. The Service Level Agreement Bovied foe a prepayment of son 

RS1 million on signature 

508. Mr Zulu told the Commission that the money for this wars to come from the Free State 

Department of Human Settlements" but he gave no indication that he was ever 

advised which projects or programmes were to be abandoned or have their budgets 

reduced to accommodate this unexpected new project costing some R255 million. Mr 

Mok hesi suggested that the monies might have come from other underperforming 

project«' tut gave no indication of which projects were under performing, how 

selection would be made between projects to be deprived of funds or which projects did 

eventually have their budgets reduced or were discontinued 

509. Nor is there any indication that any consultation or discussion took place, assessments 

performed, evaluation conducted of any of the projects or programmes under the aegis 

of the Free State Department of Human Settlements to ascertain which already 
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approved and budgeted programmes were to be displaced or reduced by this novel 

project which had never previously been discussed or researched There is also no 

indication that ay 0om1pan1Son was one of this new Asbestos Audit as against already 

approved programmes. Finally, there is no suggestion that, even f this Asbestos Audit 

was thought to be of value, consideration was given to the possible postponement of 

the project which could then take place in another financial year or budget cycle 

510, The haste with which this Asbestos Eradication Project care to fruition is surprising.It 

appears that little or no consideration was given to whether the project wars ne led, ts 

tiring, its scope and coverage ant other matters relevant to the efficient and cost­ 

effective execution of the project. The adequate, lawful and necessary funding of the 

project was clearly not considered 

1f. It was up to the Accounting Officer (le. the Head of Department) to process this 

proposal. Section 1(b) of the PFMA defies executive authonty in  relation to a 

provincial department as the member of the Executive Council of a province who is 

accountable to the provincial legislature for that department" and Section 3642a) of the 

MA provides that the HOD must be the accounting officer for the department Mr 

Mokhesi was at all relevant times the Head of Department and the accounting officer 

for the Free State Department of Human Settlements 

1 AM Matlakala made it clear that he did not participate in any wary, shape and/or tom in 

recommending the appointment of the JV as such recommendation was not even 

solicited from me¢ did state that he was responsible for putting all the necessary 

documents in place for the eventual appointment of the 
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No Competitive Biding Process.Participation in the Gauteng Contract • Reliance on 

Treasury Regulations 16A6.6 

No.competitive bidding process 

513. The unsolicited proposal emanating from the Blackhead/Diamo Hitt Joint Venture had 

not resulted from an open and competitive bidding proege 

514. Nevertheless, on presentation of the proposal there were already indications that #t wrs 

favourably received and that efforts were being made to ensure ts acceptance 

515. It should be noted that an unsolicited proposal is defined in National Treasury Practice 

Note 11 of 2008 (Practice Note) issued in terms of the FAMA as a pr0po6a/ concept 

received by an institution outside its normal procurement proo sses that is not an 

unsolicited be an 

State Department of Human Settlements, is required to issue a RO to test the 

market for the existence of other private entities capable of providing the product or 

service Only if there is no response to th O nay institution enter into direct 

contractual negotiations with proponent outside ot a tender process. Should there be 

a response from the private sector to the RFQ, then the ordinary competitive bidding 

process must be followed by the institution 

e implications tor tarot etc."w be de.alt win al.er s.ton ot this fepot but th measures tali 
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517 In fact, the $CM Policy of the Department prescribes in paragraph 12 3(c) that, if the 

Department decides to proceed with an unsolicited proposal, the  accounting  officer  

must negotiate an unsolicited pr0po al agreement the sole purpose of which is to guide 

the process in terms of the National Treasury Practice Note No 11 0f 2008/20O9 

18 The Department did not issue an it made no enquiries to test whether or not the 

market ie. the private sector, contained other businesses capable of providing either 

or both of the audit nd assessment of asbestos and the removal and disposal of 

asbestos as proposed in the May proposal of the Joint Venture That would have meant 

going public and entering the light of day with a competitive bidding process known to 

all where service providers, the s0ope of work, the costs involved would all have been 

subject to scrutiny and evaluation 

519 Instead,a means was found by the Head of Department, Mr Mokhesi, to onlude 

contract for the audit and remnovel of asbestos without opening the Project up to 

competitive bidding in a transparent manner 

520. The stratagem trough which the contract was concluded was found in the Treasury 

Regulations of March 2005 for departments, trading entities, public institutions and 

public entities issued in terms of th pg4Ate the section  of  these Regulations  

dealing with Supply Chain Management, Treasury +Regulation 1646.6 is to be found 

521 This contract between the Free State Department of Human Settlements and the Joint 

Venture of Blackhead/Diamo Hill wars arranged though the purported use of 

Treasury Regulation 1646.6 
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522. In fact, within weeks of receipt of the unsolicited propo sal ,  Mr  Mok.hesi, advised 

Blackhead on 19 June 2044_w at the Free State Department of Hum Settlements 

wished to extend their current contract secured by the National Department of Hunan 

Settlements" in terms of Treasury Regulation 164A66 le said that by reason of this 

extension, it would be permissible tor the Free State Department of Human Settlements 

to appoint Blackhead to perform services for the Department 

Purported Reliance on Treasury Regulation 1646.6 

523. Treasury Regulation 16A6.6 provides. 

The a0counting officer or accounting authority mary, on behalf of the department 

00sttutonal institution or public y, part. p ate  in  y  000MA7a09by 

means 0ta competitive bidding proes by ay other orga 0l st.ate, bit to the 

written approval of such organ of stale and the rel@vant contract 

524. Essentially, this regulation allows one state body lo participate in a contract arranged 

by another state body with similar needs 

525. Mr Mokhesi sought to rely upon an earlier appointment of Blackhead to the Gauteng 

Panel ot Professional Resource Teams in the Gauteng Department of Muran 

Settlementgoe gich appointment had been confirmed by the National Department of 

Human Settlements on 7 April 2014Ts contract had been extended by the Acting 

Head of Department, Gauteng Department of uman Settlements, Ms Diedenics, to 

31August 2014. 
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526. The correspondence by which Mr Mokhesi sought to both ensure and confirm this 

extension of the Gauteng contract to the Free State was all initiated subsequent to Mr 

Makhesi having advised Mr Sdi on 19 June 2014 that the Free State Department of 

Human Settlements wished to extend the Gauteng contract to the Free State 

627 0n 15 July 2014 Mr Mokhesi wrote to4Ms Diedericks. le asked for approval, in terms 

of Treasury Regulation 16A.6. for the Free State Department of Human Settlements to 

participate in the Gauteng contract to which Blackhead had been appoint64' pt 

contract had been for the assessment of the prevalence a0de0is ten0e 0fas0el6 in 

low cost housing in the Gauteng Province ad did not include the removal and disposal 

of asbestos 

528. In her letter titled Request to Appoint a Professional Resource Teams", Ms Diedenicks 

confirmed on 4 August 2014 that she had taken a decision on 21 July 2014 to grant 

approval for the Free State Department of Human Settlements to participate in the 

contract arranged by means of a competitive bidding process from the database of the 

Gauteng Department of Murnan Settlements for Professional Resource learns where 

Blackhead was appointed from." 

529. 4Ms Diedericks thus granted approval for the Free State Department of 4uran 

Settlements to participate in the Gauteng contract to which Blackhead was a party.She 

did, however, alert Mr Mokhesi that the Gauteng Department had a database of service 

providers that provide professional Resource Team work and the data base wilt lapse 

at the end of August 2014 

530. The approach by Mr Mokhesi of 19 June 2014 to the Director-General of the National 

Department of Human Settlements regarding the Appointment professional Resource 

@hit 171,p17 
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Teams to Departmental Panel and Mr Zulu's response of 13 August 2014 under a 

similar heading was not the approach and response which purported to or sought to 

trigger implementation of Treasury Regulation 16A6.6 

Non Compliance with Treasury Regulation 16A6.6 

531 This was the process purportedly utilised by the Free State Department of Human 

Settlements to overcome the behind the scenes negotiations of Mr Mpamn.bani and 

certain government officials which precluded a competitive bidding pro ·ss 

532 However, even a cursory exanination of the documents shows that the sub regulation 

was not applicable in this case and could not assist 4Mr Mokhesi in his endeavours to 

confirm the appointment ot Blackhead/Diamond Hi Joint Venture to a contract as 

envisaged in their proposal of 18 May 2014. 

33. ltwAs suggested to th8 Commission that one organ of state or department is permitted 

to participate in the contract of another department or organ of state which has been 

produced by means of a competitive bidding pr oc ess.  l  was  said  that  a  new  contractual 

relationship is not formed lt was said that it was no more than expansion of an existing 

contract, done by way of an aendun, enabling participation of a iion.al 

department or organ of state in the existing contract which therefore rust presuppose 

that the same parties, services, price and terms continue 

34 The Panel comprising what were known as professional Resource Teamns which had 

been appointed in Gauteng included Blackhee"!' tut neither Diamond Ha. nor the 

Joint Venture had been appointed as service providers and nether were included on 

this Panel of Professional Resource Tearns by the National Department. Accordingly, it 

geibat TT18, p181 a0dp816 



would be lawful to extend the contract of Blackhead from Gauteng to the Free State but 

there could be no extension" of any services by Diamond • o the Joint Venture to 

any department in any province in terms of Treasury Regulati 16A66 

535. Ms Diedericks stated in her affidavit that Diamond was not on the Gauteng database 

and, therefore, she would not have been able to give permission because net.her 

Diamond Hi nor the Joint Venture was registered e 

536 There had also been a contract in Gauteng tor the audit and assessment of as.b tos 

and Blackhead had been one of the appointed $0Vi4 pr0Viet4" owe vet, th'at 

contract only endured until 31 August 2014. Ms Diedenicks had so advised Blackhead 

on 13May 214And she had reminded Mr Mokhes4 o 4 August 2014 

537. After the end of August 2014 there would no longer be a contract and there was no 

contract in which the Free State Department of Human Settlements Could participate 

through a recourse to the provisions of Treasury Regulation 1646.6 

538. Even though Blackhead was a member of the Professional Resource Teams in 

Gauteng neither Diamond Hi nor the Joint Venture wars a party to the erstwhile 

Gauteng contract and could not, therefore, participate in that contract with the Free 

State Department of Human Settlements 

539. Ms Diedenicks stated that she had never seen the Proposal of 28 May 2014 emanating 

from the Joint Venture and says that,if this had been divulged to her, she would not 

have issued her letter of 4 August 2014 granting approval for the Free State to 
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participate in the Gauteng contract ghe wars very clear that my decision to use 

Treasury Regulation 16A6.6 applied to Blackhead and no one else 

b40, The subject matter of the Gauteng contract and the propo ed Free State contract were 

not the sare. In Gauteng the contract had been occasioned because ofa storm which 

had nipped roofs off houses and thus there was an audit decided upon by then then 

Premier, Ms Nomvula Mokonyane (Ms Mokonyan e Gauteng contract was for 

an audit only.However,in the Free State the proposal emanating from the Joint Venture 

was titled for Audit ad Assessment, Handling of Hazardous Material (Removal) and 

Disposal of Asbestos- Contaminated Rubble in the Free State Province" and  the  

objective  was identified as two-fold Quantify the number of houses tooled with 

asbestos sheets, and Remove and dispose asbestos to an approved and accredited 

disposal site 

541. The pnice of the Gauteng contract and the proposed Free State contract differed 

considerably, The Gauteng contract for the audit alone was the sum of R650 

(six hundred and ft Rand) per assessment per house.The price proposed by the Joint 

Venture was that of R1 350 (one thousand three hundred and fifty Rand) per house for 

the audit although the figure finally contracted for was R850 (eight hundred and fifty 

Rad) per house for the audit an 32 760 (thirty two thous.ad seven hundred and 

sixty Rand) per house tor the handing. removal and disposal of the asbestos. 

542. The Gauteng contract was thus completely different to the Free State proposal in both 

$00p of work and cost of project. It was thus not possible for the Free State to 
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contract and of the prope sed Free State project were not identical and the one could 

not be subsumed under the other The only common aspect of the two contracts wars 

the reference to asbestos 

43. Perusal of the documentation alone indicates that Treasury Regulation 16A66 could 

not be utilised by the Free State Department of ±Hunan Settlements to participate in an 

existing contract in Gauteng. The contract in Gauteng had lapsed and was no longer 

available for participation by the Free State The proposed Free State service provider, 

the Joint Venture, wars not ad never ha been a approved se0 vice pr0vier 0n a07¥ 

database (regional or national) Diamond Hi.l had never been an approved service 

provider on any database (regional or national') The agreed upon contract price in 

Gauteng was R650 per house while the proposal in the Free State was foe R1 350 pef 

house plus FR32 760 per house. The service to be provided in Gauteng was tor only the 

assessment of asbestos in houses while the proposal in the Free State was for both 

audit and assessment and removal and disposal of asbestos So, on the face of the 

documentation alone, it was never permissible for the Free State Department of Human 

Settlements to attempt to utilise Treasury Regulation 16A6.6 to enter into a contract 

. mo  a w " "w o n  
competitive and transparent bidding process 

544, Officials involved in this project sought to explain their re tie  ce  upon  the  applicability of 

Treasury Regulation 16A6.6 by asserting that they. at all times. believed that it was 

appropriate to invoke the provisions of Treasury Regulation 16466$0 as to render this 

unsolicited and private proposal and resulting contract regular and lawful 

545. They stated on oath that they knew of the relevant legislation, regulations and practice 

arising from their knowledge of the Constitution, the FAMA the Treasury Regulations 



as well as their own experienoe. None chained to have been unaware of the procedures 

to be followed tn fact, the use of, and reference to, the relevant legal provisions 

governing their conduct, the reliance upon ea/er appointments a0d a1pp/0wals, the 

phrasing of documents and the existence thereof alt point to kno wle dge  of  the  proce ss  

being  undertaken 

546. It would seem that neither competence nor negligence is in question. However, the 

Context within which the err0rs were committed ad the overwhelming 0are thereof 

lead inexorably to the view that an agenda was being pursued which $aw Treasury 

Regulation 1646.6gs a fuse behind which to operate father than a legitimate lawful 

procedure 

547 teach part of the process there was deceit There wes the obfuscation as to the identity 

of the parties, unconcern whether correspondence dealt with appointment toe panel or 

participation in a contract, disregard for the lapse of, and, therefore, absence of any 

contract in Gauteng in which the Free State could legmately participate and officials 

neglect of the different terms and conditions of the separate contracts, Ai this $ug0st 

more than mere inattention, incompetence and negligence on the part of those who 

purported to rely upon Treasury Regulation 16A6.6 

548 Firstly, there was selective misinformation as to the identity of the party to the contract 

with the free State Department of Human Settlements When there was no need to tel 

upon Treasury Regulation 1646.6, the Joint Venture was named and was referred to 

but on the two occasions when there was a need to comply with the requirements of 

Treasury Regulation 1646.6, the existence of the Joint Venture was concealed and, 

reference was only made to Blackhead 

549. Both Mr Matlakala and Mr Mokhesi knew, at all tires, that Blackhead/Diamond Hitt Joint 

Venture was involved Mr Matlakala (who stated that he received the prop al from Mr 



Mpamnbani personaly') said that Mr Mpambani indicated to him that the proposal 

emanated from a joint venture including both Diamond Hi and Blackhea his first 

written statement, Ar Mok hes anted that he knew the pro0po al ame from a joint 

venture' get he believed he was dealing only with Blackhead finally tat he 

did understand that Diarnond Hill was a member in a joint venture with Black.he 

550. The first mention of the collaboration of both members of the Joint Venture is to be 

found in the proposal of 28 May 2014. The front page of the proposal delivered by Mr 

Mpabani was said to have been Submitted by. Blackhead Consulting Diamond • 

Ttadine 4«r The names of both legal entities were displayed on the front page 

although that of Blackhead is in bold while that of Diamond Hill is in a smaller and lighter 

font. Similarly, the first page of the proposal is headed with both names although again 

that of Blackhead is more prominent than that of Diamond it. All subsequent pages 

are only headed with the name of Blackhead and the document is signed by Edwin 

Sodi Chief Executive Officer Blackhead Consulting However, the words joint 

venture' ate never use1a. 

4 The absence of any reference to Mr Mpamnbani personally and who was the originator 

and facilitator of the project (according to Mr So(di, Mr Matlakala and Mr Mokhes.i) and 

equally prominent reference to his business entity, Diamond Hitt, is surprising although 

explicable when it is known that neither Diamond Hit nor the Joint Venture Could secure 

an appointment to the contract under the guise of Treasury Regulation 16A6.6. 

552. Further documents refer to both Blackhead and Diamond Hitt and their Joint Venture 
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552.1 On 12 August 2014, Mr Sodi wrote to the Free State Department of Human 

Settlements on a letterhead of the Blackhead/Diamo 1. Joint Venture 

reminded all concerned in the Free State that the proposed contract was to be 

with the Black.he/Di8on Hill Joint Venture and not with Blackhead as a 

member of the National Panel of Professional Resource Tears. On 1f 

September 2014 Mr Mokhesi wrote to the Free State Provincial Treasury 

appointing the Joint Venture 

5522 On 1 October 2014, Mr Mokhesi wrote to the Chief Executive Officer, 

Blackhead Consulting Ply Ltd JV,to announce that you have been appointed 

as a Professional Resource Team to assist the Free State Department of 

Human Settlements in Eradicating Asbestos in the Free Slate g this tire 

the Gauteng contract relating to asbestos had expired; 

52.3. On2December 2014 Mr Mokhesi wrote to Mr Sodi appointing the Joint Venture 

Blackhead/Diamond Hill to the contract"; and 

5524 Finally, the undated Service Level Agreement was entered into by Blackhead 

Consulting (Pty) Ltd Joint -Venture (represented by Mr Sodi in his apacty as 

the Chief executive Officer) which agreement defines the ervie provide"a 

Blackhead Consulting (Py) Ltd and Diamond Hi Train 71 (ty) Ltd Joint­ 

Venture"Though not signed by Mr Mokhesi or any representative of the 

Department ot Human Settlements, Mr Mokhesi has not disavowed this Service 
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Level Agreement and reliance was placed thereon to process payments frorn 

the Department 

553. It is interesting to note that the subcontractors who did the work. Mastertrade and the 

Ori Group (Ply)Ltd knew from the outset, as early as August 2014, that t was Diamnond 

Hill and Blackhead Consulting (known as Blackhead Consulting Vy which had been 

appointed by the Free State Department of Human Settlements. 

554. When Mr Mokhes wrote to Ms Diedenicks on 15 July 2014 asking that the Free State 

Department be allowed to participate in the contract to which Blackhead had been 

named Diamond Hilt. Ms Diedenicks was not provided with the Proposal of 28 May 204 

555. In her affidavit, Ms Diedenicks questions why Mr Mok.hes did not mention Diamond Hit 

and Blackhead Consulting were in a Joint Venture in his letter of 15" July 2014M 

556. Mr Mokhes' s only explanation to the Commission tor this failure to mention the intended 

party to the contract was. lassured Diamond Hf rust have been pant of the Gauteng 

project 

557 On the one other occasion Ms Diedenicks was involved, Mr Soi wrote to her on 

7 August 2014 to confirm that Blackhead was willing lo participate in the Gauteng 

contract, he failed to mention the existence of either Diamond 4. or the Joint 

Venture.' 
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558. In his evidence to the Commission, Mr Sodi conceded that in hindsight he should have 

specified that the proposed contract involved the Joint Venture 4 

5b9. In all his written approaches to Mr Zulu, for approval for reallocation of funds in terms 

of Treasury Regulation 1646.4, AM Mokhesi also made reference to Treasury 

Regulation 1646.6 and only ever referred to Blackhead and never to Dirnond • of 

the Joint Venture. In fact, Mr Mokhest actually wrote that the Free State department 

of Human Settlernents hereby request your Department to extend (sic) the services of 

Blackhead Consulting (Ply) Ltd in line with Treasury Regulation 1646.6 of March 

2006 9Te the Commission, AM Mokhest admitted his continued reference to the panel 

for a database and failure to identity the Joint Venture and that it had been important to 

clarity both those issues. 

560 Mr Mokhesi made an important admission It was put to him that the reason the Joint 

Venture was introduced so late in the day was that, had the Joint Venture been 

introduced upfront, there would have been no question of transfer of a contract from 

Gauteng to the Free State. To this proposition, Mr Mokhesi answered l agree4 

Mokhes's agreement was an agreement that there would have been no question ofa 

transfer of the contract from Gauteng had the Joint Venture been introduced upfront 

561 Mr Zulu wars adamant that the pr opos ed  participation of the Free State Department in 

the Gauteng contract had nothing to do with the National Department He pointed out 

that [a]s Director-General l was an accounting officer as envisaged in Regulation 

16A6.6 and possessed locus standi. However the HOD Free State possessed the locus 

star4 4 continued I id not approve Regulation 6 6 f  was only concerned with 
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the approval that wars given by Ms Diederickee owever, Mr Zulu did respond to 

Mr Mokhesi's letter ot 19 June 2014 tor approval in terms of Regulation 16466 on 13 

August 204 Ad said [please be informed that in terms of Treasury Regulations 

1646.6,it is allowed for the Free State Department of Human Settlements to participate 

in the contract arranged by means of a competitive bidding process from the database 

of the Gauteng Department of Human Settlements for professir nal resource teams 

where Blackhead Consulting Pty)Ltd was appointed from." 

62 AM Zulu remained unperturbed that it was he, in his capacity as Director-General, who 

had also given permission for the Free State Department to participate in the Gauteng 

contract He interpreted his subsequent comments regarding procedures and costing 

as I was providing the necessary advice"and maybe l was trying to clan 

However, even the unflappable Mr Zulu was obliged to agree to the proposition that one 

cannot extend membership of a panel but can only extend a particular contract 

563. Throughout this time, Mr Mokhesi ordered. perused and sighed documents involving 

the Joint Venture while 4Me Mallak.ala stated that it was he who prepared all 

correspondence as well as the Letter of Appointment of the Joint Venture There can 

be no doubt that Mr Mokhesi and Mr Matlakala and all those involved in concluding this 

contract and implementing sane knew that Blackhead was not the only party to the 

proposed Free State contract and that the Blackhead/Diamo Hitt Joint Venture was 

involved. However, on the one occasion (in approaching Ms Diedericks) when it was 

sought to utilise the procedure allowed in Treasury PRegulation 166.6. there was failure 

to disclose the Joint Venture 

le»hoot TT52,48, pa0a2.8 
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564. Further, the appointment of Blackhead to the Gauteng Professional Resource Teams 

database was known by all to terminate on 31 August 2014.That appointment had been 

extended for an additional period of five months from Ape4 2014 t0 31 August 2014. 

Ms Died@nicks had reminded Mr Mokhesi of this in her letter of 4 August when she 

noted that the Gauteng database would lapse at the end of August 204MM¥ Sod 

himself knew this from his own correspondence with Ms Diedericks 

565. Accordingly. by the time Mr Mokhes was asking the Director-General for approval of 

the deviation from the business plan and also professing to seek approval of the 

participation of the Free State Department in the Gauteng contract, neither the 

membership of Blackhead Consulting in the Professional Resource Teams nor the 

contract itself was stiff operative 

566 Thus, by the tire Mr Mokhesi appointed the Joint Venture on 2 December 2014 (e 

membership of Blackhead on the Guteng Professional Resource Teams database had 

already lapsed by some three months. The Service Level Agr@ere4" undated 

567 Mr Mokhesi acknowledged from the outset of the investigation that he was aware that 

the Gauteng database of professional Resource Teans would lapse at the end of 

August 204 but took the view that this not a bar to any process,and told th 

Commission that this opinion was because Ms Diedenicks had agreed to the 

participation of the Free State Department in the contract of the Gauteng Department 

Mr Soi himself gave evidence that he knew that the appointment of Blackhead 

Consulting dated 14 September 20OO was for only three years and had been extended 

twice, on the last occasion for the period 1 April 2014 t0 31 August 2014 

wsneotr8, p102 
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568. The only conclusion which can be drawn from the undisputed facts, is that Mr Sodi and 

Mr Mokhesi both knew at al tines that Treasury Regulation 16466 was not evadable 

competitive bidding process.They both took  steps to cor al the inconvenient facts 

the identity of the service provider and the absence of any Professional Resource 

Tearns appointment or Gauteng contract when they used Treasury Regulation 16A6.6. 

This was neither incompetence nor negligence but knowing, deliberate and planned 

circumvention of lawful processes requiring competitive bidding processes This 

process w88$ha01 

Deviation from the Free State Budget.- Approval by the Department .of Hosing 

569. Approval had to be obtained for funds to be reallc ated from the Provincial budget for 

this new and unplanned project Changes to the existing and approved business plan 

and budget of the Free State Department of Human Settlements required the approval 

of Mr Zulu." 

570. As Mr Zulu explained in his evidence, projects that are being undertaken by different 

provincial departments are managed under the national department, including their 

business pl.rs. Before any pr0pt can pr0eat pr0vial level, i require th 

approval of its business plan by the national departnee4%d should there be a 

deviation, we need to deviate from any process or any project, you will require the 

approval of the national depa rtme A  business  plans  approved first at a provincial 

level and then submitted at national level for confirming the availability of the budget 

are aligned with the existing budgets" 
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571 Accordingly, on 19 June 2014 Mr Mokhesi wrote to Mr Zulu for the purpe es of 

adjusting the budget of the Department and making sufficient funds available to 

accommodate the project4 Te heading of his letter clans to be with reference to 

your notification 7/4/14 re Blackhead and is a request of the Free State Department of 

Hums Settlements to extend the services in line with Treasury Regulation 1646.6 

572 In his first affidavit Mr Mokhesi claimed that he wrote this letter tor the purposes of 

adjusting the budget of the Department and making sufficient funds arvat.able to 

accommodate the project"" 

573. Me Zulu told the Commission that he understood that Mr Mokhesi's letter was confirming 

that there was no provision in the budget tor the execution of this particular as.b04to6 

project the budget that is approved in the beginning of every financial year - along 

the lines then the budgets can be reviewed and,if necessary,also business plans can 

be reviewed depending on the needs analysis or as circumstances may chance 4Me 

explained that particular budgets may not be implemented and thus it is permissible to 

redirect your budget, 

574. Mr Zulu responded to Mr Mokhesi by wary of a letter dated 12 August 2014 letter 

is similarly entitled Reference appointment pRto Departmental Panel.It reminded 

the ead of the Free Slate Department of Hurnan Settlements that Treasury +Regulation 

1646.6 allowed the Free State to participate in the Gauteng contract Mr Zulu added 

the caveat [this wilt however mean that the said company was property appointed 

having followed the due procurement processes. He also cautioned [kpindly be 

informed that the Free State Department of uman Settlements will be held liable for 

«exist1rs2p65,%et lo hi TT8, p 91, 
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any financial irnplications or operations of the service provider If need be you may have 

to revise your current business plan a000ring/y, so as to be in line with National 

Treasury Regulations in order to achieve the objective 

576 AM Zulu explained this letter to the Com mi ss ion  by  saying  

could  have  be  ten.inti th %00u ig  offer  ta #f oe  wet  to rn.ak a  

changes on your business  plan  first  you must  make  sure that  there  is  budget  

allocation  for that But seo dy also to put into the tsp pi.b ill y  and accountably 

for any  changes we make that fiaoialy and bu9et wise thy reran te$0l 

responsibility of a provincial departr4 

576. However, on an unknown date in November 2014 Mr Mokhesi wrote again to Mr Zulu 

On this Occasion he forwarded what wars $0pp06ly revised business pl ad 

requested an urgent response asking for prionityattention even setting 8  date, b 

which approval had to be granted 

577 Mr Zulu acknowledged receipt of the revised business plan on 26 November 2014 by 

email and requested A Mokhesi to provide his offieoe wth a motivation why this tern 

should receive priority as suggested in your revised business plan preferably before the 

end of business tomorrow at 27 November 201 er 

678 The motivation for the revised business plan was submitted to A Zulu by AM AMokches 

on 2T November 2014 The motivation laments the plight of poor persons living in 

dilapidated houses containing asbestos, refers to the Constitution, suggests global 

warming is relevant. states there had been an informal study in the Free State On 

asbestos and housing.It also stated that the objects of the project were two told both 

to audit and assess houses in the Free State and to remove and dispose of asbestos 

wges#tat762p7 
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He provided the cost of the project as being RR per house which he set out as 

including all those costs associated with the removal of asbestos and dis.por at  thereof 

579. Nowhere did Mr Mokhesi indicate why he had asked for priority" in  attention  or  

response, what reasons there might be for haste, on what basis this project should be 

dealt with before any others No explanation wars given why he wished the National 

Department of Human Settlements to deal with this project before the deadline of close 

of business on 27 November 2014 

80. interestingly,Mr AMokches/ failed to indicate the number ot houses to be assessed, that 

the sum of R850 covered only one part of the project which he clired to have two 

objectives (both assessment and removal d isp0s.al) Or even to indicAte the total 

cost of the project 

581. Absent any mention of the total cost of the project (whether for audit and assessment 

0inly (RB50 pr house) or au(it and ass0$sent and removal and dis.po ,al  of  asbestos 

(0 plus R32 760) n0 one would have any idea of the funding now required for this 

project, the adjustments which would be needed to be made in the Free State budget 

where the money could or would be found, what other programmes or business plans 

had or were to be abandoned ad what need a0a/y4$ could b don 

582. The sum of R255 million (two hundred and fifty-five million Rand) was nowhere 

mentioned 

583. Mr Mokhesi told the Commission that the Departmental business plan is revised each 

year because we always harve projects which do not make tin terms of expenditure 

and that this revision of the business plan, repriortising and indicating what they can 

pertou owever, for some unknown reason Ar Mok.hesi indicated that the details 

reasonipt 28 September 2020, p36, line 4.7 



of the projects which would not be pursued and the funds arvailed from each such 

contract would not be disc lo sed  Funds, said A Mokhesi, would come from the very 

same budget, projects not performing.M 

584. AM Mokhesi agreed that his motivation to the Director-General, Department of Housing, 

for his revised business pig teated 27 A0vember 2014) covered both the aucit for 

asbestos and the removal of asbestos. All for the sum of R850. Mr Mokhesi stated that 

it was impossible for both tasks audit and removal to be met at a cost o4 R850 per 

house as told to M Zulu. He explained that the letter to A Zulu was actually meant to 

refer to the Phase f of the project4 Mokhesl was asked how t had happened that 

disclosure was made only of the cost (R850 per house) for the audit and not for the 

removal and disposal of the asbestos. His answer wes lengthy and egey incoherent 

However, he seemed to concede that the figure of RB50 in the letter to Mr Zulu was an 

585. The motivation for deviation from the business plan and reallocation of funds faded to 

serve the purpose or which such p4000$ 00st$. 

586. Mr Mokhesi gave no reason why this unexpected project should be addressed as a 

matter of urgency, what would cost, whether there were uand arv.arable an/what the 

impact would be of utilising those funds 

587 Mr Mokhesi failed to advise of the total project cost (R255 million) of this new project 

He thereafter failed to indicate where this sum ot55 million would be found. He faled 

to give any explanation why this project should take priority over other projects to which 

funds had been allocated. He failed to indicate which projects were not proceeding or 

reaoscnipta28 September 2020.p3line 13-16 
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had terminated or which projects did not require the funds already allocated in short 

Mr Mokhesi failed to refer to any budgetary considerations at all 

588. All that Mr Mokhes.i did was to repeat the motivation of the Joint Venture for having an 

Asbestos Eradication project Thereafter, he was duplicitous in the extreme The project 

wars two-old and would ensure both the aut a0assess0en of houses and the pro4eCf 

would see to removal and disposal of asbestos. This project in its entirety would cost 

R850 per unit There was no mention of the total cost 4Mr Mokchegi failed to indicate that 

he had already appointed the Joint Venture to perform only one portion of the project­ 

the audit and assessment and that he and the Joint Venture knew the 0ost was R255 

million 

89 Thre was no motivation to secure approval tor deviation from the allocated budget No 

budgetary considerations were mentioned or justified This supposed procedure was all 

about ticking boxes to sture some correspondence which appeared to permit 

deviation from the provincial budget already allocated 

590 AM Mokhesi was asked when he gave evidence to the Commission how such a mistake 

could have happened and to respond to the suggestion that he had been grossly 

negligent. /His response wars I0$4y. 4 hear  what you re $y1g  in  tr. 0f0ate0al 

omission f there was no problem will have continued into the second phase and this 

would have been corrects pp comment suggests that AMr AMokchesi was always 

minded to proceed with the test of the Proposal to the tune of billions of Rands of 

taxpayers' money 

reasonipt 28 Sep mber 2020,p42, line 20 



No competitive biding process record.al of reasons for deviation from competitive 

bid@ding process and approval - treasury regulation 16A6 4 

591 t is  when, and only when, it is shoat.alto invite competitive bids" that Treasury 

Regulation 16A6.4 is available to be invoked tt allows the accounting otfiveer to deviate 

from inviting competitive bids The Regulation provides 

fin8specific carte tis imnpra ho.al loin4e 00pell/ve bids, the a ling olfoer 

or a000uing th0oily nay pr0Ore the f000red 9000 0rs00vi00 by 0her 0an6, 

provided that th tons to deviating tr0en inviting 0on.pet.iv¢ bi nu4 b 

corded and approved by the accounting olhoer or accounting authority. 

592. The Accounting Offier is granted this discretion to deviate from inviting competitive 

bids only when the precondition of the impracticality of so doing is met and when the 

peremptory requirement of having had the reasons for deviating from competitive bids 

recorded and approved is complied with 

593. The exchange of correspondence from Mr Mokhesi to Mr Zulu regarding the revised 

business plan and the need for priority attention, the request by Mr Zulu tor motivation 

for priority on 26 November 2014, the motivation from Mr Mokhesi of 2 November 

2014 foe the project never addressed the issue of competitive bidding and the total 

absence of such a process 

594 No reasons were given why competitive bids had not been solicited nor obtained There 

is no mention that it was impractical te invite such bids and no reasons were even 

Suggested for deviating from inviting competitive bids. 

deviation from the Free State Budget 



596 Before the Cormission, Mr Zulu was unable to answer any details of the project and 

appeared comfortable in fobbing questions off with answers such as the accounting 

officer is better placed to give context to what this pricing mea% m responsibility 

ended at national ever4 en what he was being asked to explain was the complete 

absence of any scrutiny by himself at national level of the project costing. the deviation 

from the approved budget plan of the provincial Department and his failure to 

interrogate any of the material placed before himself, the requirements of the Regulation 

and whether or not there had been compliance therewith 

597 OM course,all this correspondence was somewhat irrelevant in that the proposal had 

already been accepted and the Joint Venture had already been appointed by Mr 

Mokhesi on October 2014. Only funding remained outstanding, although the Joint 

Venture was on record as being responsible for arranging the funding. However, tis 

correspondence between A AMokhesi and 4e Zulu added nothing whatsoever to the 

substance and validity of any deviation from the approved budget Such deviation 

would, of course, allow Mokhes to divert funds from anywhere and anyone and an 

project in the Department to the Joint Venture 

598. On a full conspectus of all the evidence the documentation and the testimony at the 

hearings of the Commission there can be no doubt that this contract was not entered 

into in a regular or lawful manner Reliance on Treasury Regulation 16A6.6 was always 

misplaced and the requirements of Treasury Regulation 166.6 were not fulled 

Furthermore, it can only but be concluded that the breaches and omissions of lawful 

procedure were deliberate and intentional 

599 The context to this contract was a supposedly unsolicited proposal which turns out to 

have been discussed by both AM Matlakala and Mr Mokhesi and to which the immediate 
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response was in the affirmative with only financial and budgetary issues to be resolved 

The entire process appears to have been one of implementation falter than careful 

consideration an1 scrutiny 

600 There is no suggestion of any competitive bidding process having ever been considered 

or evaluated There was no attempt to justify te absence of a competitive biding 

process 

601 lnstead, there was great haste and a sense of urgency when A Mokchest actually 

requested pionity"attention and decision for deviation from th Provincial Budget 

602 No reasons have ever been given when and why it was decided that this project wes 

essential ad to be financed No justification has been offered why there could be no 

public and transparent and open competitive bidding process 

603. ltis common cause that no enquiries or due diligence were conducted about this entire 

proposal. No investigation was conducted into one of the parties to the Joint Venture 

Diamond Hill. The only VAT certificate attached was that of Blackhead and no effort 

was made to ascertain whether or not Diamond ill was even VAT compliant There 

was no enquiry into the experience or capacity of either party to carry out that which 

was proposed in the May proposal While Blackhead may have been involved in audit 

and assessment of asbestos in the Gauteng project, Diarnone • had not Neither had 

any track record in the removal and disposal of asbestos. No investigation was done as 

to whether or ether party wars even qualified or accreted in th work which they were 

proposing to undertake in the Free State 

604, in short the need for, the purpose of and the actual implementation of any contract 

received no attention or consideration from these public officials Al that was of moment 

was the granting of a lucrative contract to Mr Mamnbani ad his league AM Soi 



605. The value of competitive bidding- as clearly emerged from the statement of Mr Radebe 

of Mastertrade and the evidence of Ar Manyike of the Oi Group (ty) Ltd - was 

completely ignored in pursuit of tis one opportunity which Ar Mpamnbani had unlocked 

tor timnself and Mr Soi 

606. It is not in dispute that Ar Mokhesi knew the procedures which would have to be 

followed f he were to ensure a speedy conversion of this proposal into a contract. He 

contacted Ms Diedeniekes for approval in terms of Treasury Regulation 1646.68nd Mr 

Zulu for approval tor deviation from the Provincial budget However, he gave lip service 

to these legal requirements.±He did more than fail to adhere to the law He deliberately, 

and without explanation, circumvented the law He knew that the rope aal emanated 

from a Joint Venture and failed to disclose this to Ms Diedenicks 

607 The conclusion is inescapable that the pretence of following Treasury Regulation 

1646.6 was no more than ticking boxes" but  wes  never intended to have any teal 

import 

60 This use of using Treasury Regulation 1646.6 was a lot easier (one letter only) than 

following the procedures prescribed by the SCM Policy or the FMA Mr Mokhesi and 

his department did notissue fRequest for Qualcatons08 t0as0er t.an1 thee0e 

of other entities in the private sector who could do this business and could assess and 

audit for asbestos and then remove and dispose of same tf they had issued such an 

RFO, then anyone from Mastertrade to the Oni Group (Pry) Ltd to Mr Roets' company, 

COH, may have responded. An ordinary Competitive bidding process would then have 

followed. If an open and transparent bidding process between competitors had taken 

place, the evidence before this Commission is that a great deal of taxpayer's money 

may not have been spent on what appears to have been a project without any useful 

outcome'S 



609. As can be seen neither the scope nor the costing of the contract was scrutinised or 

questioned by Mr Mokhesi and other officials in the Free State or Ar Zulu in the national 

department These aspects will be discussed in the subsequent section of this Report 

The contract and its terms the service provider the scope of work at risk costing 

610. On 1 October 2014 Mr Mokhesi wrote to Blackhead/Diamon Mill Joint Venture 

informing the Joint Venture of his pleasure in advising that you have been duly 

appointed to Professional Resource Team to assist the Free State Department of 

Hunan Settlements in Eradicating Asbestos in the free State Provine4 'p%graph 

2stated: 

The Department wishes to advise that your company has boon exclusively 

a0poled for th a0ht a4 a$0$0Mn 0f as0  Mos, hag 0f aro  

material, fern0val ad depot of ab toe«cont.me u rubbled4pl0rn 

with $A8$ approved materials in the Free State Provines 

61f 0n 2 December  2014 Mr Mokhesi wrote to the Joint Venture" (again addressed as 

Blackhead Consulting (Pty)Ltd JV)regarding instruction to Perform Work (pw) phase 

- Audit and Assessment of Asbestos of Housing Units" The letter is identified es this 

INSTUCTION TO PERFORM WORK.0Of is to instruct you to audit 8 re.1994 

Government issued Housing Unit 

612. Following on the Letter of Appointment dated 1 October 2014" « Service Level 

Agreement was apparently prepared and initialled by PE" and signed by M PE Sod 

as the service provider and initialled by Mr AMamnbani on an unknown date pp% 

document has not been disavowed by Mr Mokchesi as ±Head of Department 

4pelt Ti8,pt8 
exit TT18,p188 
ge#tat TT8,p103and £ch%bat TT142p185. 

4shit 1Ti8,p1 
gel TT18 p189 



Mr Matlakala stated that he had prepared all relevant documents including the Service 

Level Agreement The Service Level Agreement was between the Department of 

Human Settlements and Blackhead/Diamond -Hi Joint-Venture represented by kr Soi 

in his capacity as Chief Executive Officer 

613. AM Makepe, Acting Chief Director for the Project Management unit wars at pains to 

make clear that he played no role in the appointment of the Joint Venture"gce 

appointment ot contractors is the function of the procurement unit of which the supply 

chain manager wars then Mr Matl8kl% "" 

dent gt he Serose Provider 

614. ltis common cause that the service provider in this Service Level Agreement wads th 

Joint Venture entered into between Blackhead and Diamond Hi 

616 As already noted, no one in the Free State Department of Hurn Settlements had done 

province. There was not even any attempt to ascertain whether or not Diamond Hit 

existed or had ever done any work in any field at all There was no proof of SARS 

registration of provision of a tax clearance certificate interestingly, the tax clearance 

certificate of Blackhead had been attached to the proposal and it was current" 

However,the tax clearance certificate subsequently furnished by Diamond Hill was valid 

for the period 1 June 2014 to 4 June 2015 piarnond Hid therefore app ears  to  have 
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had no tax clearance certificate at the time of submitting the May proposal Mr Matta.kala 

stated I id not conduct any due diligence on Diamond e4 

61 There was also no enquiry into the service provider which wars not Blackhead or 

Diamond Hill but the Joint Venture. None of the officials, employees, departments and 

sub departments in the Free State Department of ±Hurn Settlements appe ars  to  have  

made any enquiry at all into this Joint Venture. When was it incorporated and tor what 

purpose was it incorporated? Did it have a tax clearance certificate? Did the Joint 

Venture plan to tdo the work and ifso, what was its past and current capacity, its 

experience?7Was it a service provider on a database in another province ? 

617 It appears to have been sufficient that Mr Mpambari had done his networking that 

Blackhead was party to the Joint Venture and that 4Mr kMpanbari had unlocked 

opportunity"with the May proposal 

Capas. experience. qlfications.L.accreditationof.the Service. Provider 

618 There was no enquiry into whether or not Blackhead or Diamond 4 had qua±fictions, 

accreditation. expertise in the $ope of work which the Joint Venture had proposed it 

would carry out in the May proposal which was stated to have a two-told objective to 

quantify the number of houses roofed with asbestos sheets, and remove and dispose 

asbestos to an approved and accredited disposal gig4it ge the instruction to 

Pedorm Work of 2 December 2014 was in respect only of Phase 1 Audit and 

Assessment of Asbestos of Housing Unite4e wars similarly no enquiry how or by 

whorn or with whats.kills or experience this auit and assess0en/ would be carnied out 
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619 The May proposal had made no claims to qualifications, accreditation or expertise on 

the part of either member of the Joint Venture but, in that propo al, the Joint Venture 

had offered to perform a number of activities which, according to the propo al itself, 

necessitated dealing with the highly dangerous material asbestos 

620 The appointment of 1 October 2014 sent by Mr AMokchesi to the Joint Venture advised 

that the Joint Venture had been exclusively"appointed to a Professional Resource 

Teams for the audit and assessment of asbestos, handling of hazardous material, 

removal and disposal of asbestos-contaminated rubble and replacement wth SAS 

ma » me n s  mo"mm" 
Mr Mokhesi to Mr Zulu on 27 November 2014' repeated that the project had two 

objectives quantify, audit and asses the number of houses tooted with asbestos 

sheets and remove and dispose asbestos to an approved and accredited disposal site 

lt went on to state that the requirements of the Occupational Health and Safety Act and 

Regulations 85 of 1993 would be met, that an approved works plan would be submitted 

to an Approved inspection Authority, that the Department of Labour would be notified, 

that experienced medically fit staff and supervision would be suppled, safety equipment 

would be supplied and that a registered disposal site would be used. All of this could 

only mean that the intention was that this Joint Venture would also remove the asbestos 

Otherwise why would it have been necessary to tell Mr Zulu that at this stage f the 

removal would be done by another entity some other time ? 

621. The Service Level Agreement specifically provided in paragraph 2 under the heading 

working relationship" that the Department appoints the service provider to 

assess/audit houses roofed using asbestos material, handling and disposal of asbestos 



sheets to an approved, designated disposal site. Paragraph 422. of the Service level 

Agreement continued 

The SERVICE PROVIDER undertakes that. 4.2.2 they hare all the necessary 

experience $kl  and  cap8by  lo  fender the e0vi0er in a000.a¢with the 

requirements and expectations of the DEPARTMENT 

622. ltis common cause that neither Blackhead nor Diamond Hill nor the Joint Venture of 

Blackhead and Diamond Hi had any training. qualifications, expertise. accreditation, 

experience or knowledge of working with asbestos It is common cause that no enquiry 

was ever made by anyone in the Free State Department of Murnan Settlements to 

ascertain whether or not the Joint Venture was permitted in law to work with asbestos 

or had any accreditation or qualification or personnel with such expertise, qua li fication  

o  a0Cree/ta0ion allowing them to work with asbestos 

623 A AMokhesi told the Commission I was not arware that they do not have the 

qualifications. I assumed that they should have because they did woke in Gutene 

When it was pointed out to by the Commission that his letter ot 2 November 2014 t0 

Mr Zulu ave the impression that he was aware of the need tor qualifications and special 

procedures to be followed when working with asbestos, Mr Mokchesi answered was 

under the impression that Blackhead did have the necessary qualifications or 

accreditation but had not checker rt a person holding the position of Head of 

Department could give a company a job tor which #t would be paid millions of tax payers' 

money without having checked whether that company has the qualifications. expertise 

that he should never even have been appointed to the position of Director, not to speak 
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of Head of Department. How do you entrust such a person with the responsibilitie that 

attach to the position of Head of Department? 

624 Mr Mokhesi went on to say that we have always teroved asb es tos. . so  have  been  

producing certificate not the first tire, have been doing removal ars a mater of 

course_ this  is  the  work  we  have been doing in government things are largely 

standardise e told the Commission that, f he had known that Blackhead had no 

that Blackhead had made a misrepresentation." 

62. Mr Sodi gave evidence that he, on reflection, he felt that he did not want the Joint 

Venture to become involved in the asbestos eradication phas¢8$ t could b&Corne 

problematic they would have to get a spec"ligr' Sodi  went on  to  say  that had I 

applied my mind night at the beginning when we submitted the proposal we certainly 

wouldn't have included phase 2. To do phase 2. which is the handling and disposal you 

need to be accredited "w 

626. Mr Sodi sought to explain that it was only in an ideal we"that one discloses that 

one lacks qualifications whet he would have done is to ask the specisligt tel me how 

much you are going to charge mend then he would put my 10% mark-up"but T 

certainly don't disclose to you that f amn going to get 'so and so'..It becomes mny 

responsibility as the one point of entry and one point of et to manage those 
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subcontractorg" " Sodi said that he plays a project management role" which is the 

industry nor 

627 Mr Sodi repeated that we certainly did not mention that we have got accreditation but 

he conceded under questioning that it was not proper not to disclose that Blackhead 

did not have accreditation to do the second phag 4 A  Soi  did  not  accept  that 

Blackhead would not have been appointed to do the first phase of the project f it had 

been known that Blackhead was not accredited to do the e0ond phage" 

628 Th official documents attempt to contuse On the one hand the appointment letter of 

October 2014 clearly included the removal and disposal of asbestos"and the 

undated Service Level Agreement also includes removal and disposal of asbestos 

On the other hand, the instruction to Perform Work of 2 December 2014 was only in 

respect of what was called phase 1 the audit and assessment"and did not include 

what became knowns phase 2 the removal and disposal of asbestos phase 

629. It would appear to be on the basis that 'phase ?' was not implemented that it is sought 

by Mr Sodi and Mr Mokhesi to suggest that skill, expertise, training accreditation for the 

removal and disposal of asbestos never became a requirement for either Blackhead or 

630 However, the Joint Venture of Blackhead/ Diamond Hill proposed to do the removal 

and disposal of asbestos" and they accepted instructions and appointments so to do 

They seek to rely upon the one aberration the instruction to Perform Work of 2 

December 2014 
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631 There can be no doubt that Mr Sodi and Mr Mpambani knew that they were offering to 

do a task requiring their Joint Venture to work with hazardous materials as their 

Proposal clearly indicated Ar Soi made no pretence betore the Corm~eion that he 

conducted business by purporting the capacity, expertise, sills to perform a task and 

then procuring specialists " to do the work. He was open that he would not admit to a 

lack of necessary capa0iy, expertise, quad cation or a0ore/talion. e was sir1ply a 

project manager' who added his cost to that of the specialist. Ultimately, Mr Sodi 

conceded the wrongdoing in failing to make disclosure of the lack of skill, qualification 

or accreditation of the Blackhead/Diamond il Joint Venture 

ML Roets on Accreditation 

632 The evidence of Mr Roets was that he had never heard and/or come across entities 

called Blackhead, Diamond Hi, Mastertrade or the Ori Group (Pty) Ltd in the 

assessment and quantification of asbestos industry." 

633. According lo Mr Roets, the phrase audit and assessment in the Propo al and in other 

documents was not clearly defined.This meant that the deliverables from such a project 

were also not defined Legally, assessing asbestos is defined as identifying where 

asbestos is, estimating the quantity, assessing the form of the asbestos, assessing th 

potential exposure risk, and evaluating the control measures in place to minrmi e the 

risk of asbestos fibre release in the Proposal of the Joint Venture, was proposed to 

Audit and Assess"asbestos containing materials in low cost housing in the province 

while under the heading Objective', all that was mentioned was counting ouses with 

asbestos r00ls Me Roets said that these were clearly two different activities 



634. As regards the $0ope of work, Mr Roets stated that the work instruction clearly called 

tor the Joint Venture to audit and assess houses for asbestos in the whole of the Free 

State province. Audit and assess in terms of legislative requirements means an 

inventory which includes information such as where, what, quantity, type, Condition and 

potential exposure isk of the asbestos products in each house. A document like this 

would have served as a Bil of Quantities and guidance to future tenders / contractors 

to submit a costing for the eradication phase of the project, where they could have had 

a clear picture of what exactly needed to be done to eradicate asbestos in the province 

63. Mr Roets explained that he had certain diplomas but that his business entity, COM, is 

accredited in terms of SANS/1$0 17020. ISO is the international standard which is 

usually adopted by the South African Bureau of Standards or 3ABS Te obtain and 

maintain this accreditation, an accreditation body performs tests in accordance wt t¢ 

said standard on a regular basis Mr Roets said that his entity, COM, was also an 

Approved inspection Authority registered with the Department of employment and 

Labour in South Africa specialising in occupational hygiene. He said that in terms of the 

Occupational Heath and Safety Aet of 1993,it is required that anything in the workplace 

that can cause ill or adverse health effects to humans needs to be assessed by an 

Approved Inspection Authority. As an Approved inspection Authority, pant of Mr Roets 

business was to assess and quantify hazardous chemical substances in the workplace 

as wel as the existence 0fas.best0 

636 AM Roets said he did quite a lot of work involving asbestos. le said that he had also 

been involved in drafting the regulations relating to the eradication of asbestos in terms 

of the Occupational Health and Safety Act of 1993 

637 AM Roets informed the Commission of the properties of asbestos, the negative effects 

of asbestos, the legislation pertaining to asbestos ad the banning of asbestos 



638. Mr Roets explained that if renovation, demolition and/lor removal is planned on 

asbestos containing materials the law requires that a Registered Asbestos Contractor 

with the Regulation and in line with an Approved Plan of Work He said that an 

of any asbestos maintenae o fer0val activitiog 4 

Ihe Budget and Costing total p'OieCt cost 

639 Th Proposal of the Blackhead/ Diamond Hi Jit Venture set out the rates to be 

charged for the work proposed to be done. These were specified es R1 350 per house 

ex VAT for door to door assessment, R32 760 excluding AT fr removal and 

disposal 

640, There is n0 correspondence indicating the basis upon which the quoted rate was 

reduced but it appears from the Letter of Appointment of October 2014 that the rates 

for both audit and assessment as well es for removal and dispos al  of  asbestos had now 

been reduced to the sum of RB50 per house. The same scope of work appears in the 

Service Level Agreement The motivation to the Director-General ot 28 November 2014 

advised that the rate was fR8 per unit to aut a0ares$ or8best0. 0/0@070 

and dispose of the asbestos The reason, said AM AMokhesi, for the reduction in rate was 

that the Department found this to be unaffordable # 

641 However, the Instruction to Perform Work specified in paragraphf that the pnice would 

be RB50 excluding VAT for the Joint Venture to audit, assess and GPS all pre-1994 

government housing units in the poinceeg ghont, the reduced rate of R850 was 
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sometimes intended to cover the cost of both audit/assessment and removal/dis.porn al 

of asbestos whilst on one other occasion the documentation indicated R80 tot the 

642 The total sum ot R2 million (two hundred and fifty.five million Rand) was never 

mentioned to the National Department when the deviation from buget wars unde 

discussion. However, the instruction to Perform Work of 2 December 2014 made t clear 

that work was to be done within this total sum up to maoxirnurmn sum of 300 000 units 

(R2 million excluding VAT, hereinafter to be referred to as the total project cost). 

On. is. 

643 The Joint Venture proposed on 28 May 2014 that it be appointed on risk"to carry out 

the project. This arrangement was confirmed by Mr Sor to the Director Supply Chain 

Human Settlements Free State on 20 June 204 when he wrote to confirm that our 

company will be responsible for securing funds to toll out the asbestos qr8diction 

project 

644. In his first affidavit, Mr Sodi explained the concept of requesting to be appointed on a 

isk basis.w 4is explanation was that he was told by Mr Mpambani that he engaged 

with the Government officials from the free State Department of urnan Settlemnents 

They had told Mr Mpambani that, although they desired an Asbestos Audit to be 

conducted in their province, there was no budget within the Department of Human 

Settlements in the Free State to perform an audit of this nature. AMr AMpabani, however, 

also said that, in order to have some funds allocated, the Free State Department of 

Human Settlements would have to include the asbestos audit in their Business plan in 
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order to make provision for it in the budget Thi6 pr0Ce s would, however, according to 

Mr AMpambani, take time At the end of the day the budget was made av a ble  The  

Joint Venture was appointed. The Joint Venture was paid, albeit not the full amount 

The Business Pian was approved and provision was mae in the budget for the 

asbestos audit Mr Sodi said We therefore ran the nisk that, the Business Plan was 

not approved or no budget was allocated, we would have suffered al0ss 

645. Before the Commission, Mr Sodi explained that the feedback is that we could be 

appointed or that we will be appointed However, the Department at that point in tire 

had not made provision budget-wise tor these particular aspect« w 

646. In short, Mr Mpambant and Mr Soi as the members of the Joint Venture seethed to 

feel that this at risk" offer wars merely a means of waiting out the period until funds were 

allocated or made available Mr Soi recalls Mr Mpamnbani reporting to him that he had 

made contact with persons in the Free State but that as much as they want to 

implement this programme it was not in their budget for that financial ye 

647. It is common cause that this particular project had not been allocated funds in the 

Budget of the Department of Human Settlements in the Free State The costs were 

considerable, At RBS0 per house, the cost of either of the scopes of work (audit only) 

(audit and removal of asbestos) to be carnied out on 300 000 houses amounted to R255 

million 

648 The first response from Mr Mokhesi, sore 20 days later on 19 June 2014, was to 

request the approval of Blackwood to have its Gauteng contract extended in line with 
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Treasury Regulation 16A6.6. Mr Mokhesi went on Your appointment will be subject to 

your Company Securing Funds to roll out the project in the line with your propo o 

649. In his affidavit. Mr Mokhesi claims that the Free State Department of Human 

Settlements had advertised for donor funding for the removal of asbestos and he 

thought that the Joint Venture would be able secure donor funding for the Aste ,t0s 

Eradication Project. N such advertisement or approach to donors was ever shared 

and there is no indication why any donor would wis.h to fund the work of Blackhead or 

Diamond Hill which are commercial enterprises 

650, However, within weeks Mr Mokhesi had approached Mr Zulu, Director-General in the 

National Department of Human Settlements, seeing approval for funds to De 

reallocated from the Provincial budget for this new and unplanned project, because to 

find the funds for this Asbestos Eradication Project proposed by the Joint Venture, 

changes would have to be made to the existing and approved business plan and budget 

of the Free State Department of Human Settlements." 

651. For some reason, Mr Mokhesi wrote to the Free State Provincial Treasury on ff 

September 2014 informing Treasury ot the intention of the Department of Murnan 

Settlements to procure a contract currently secured by the Gauteng Department of 

Hunan Settlements The only request made of Treasury was that your guidance and 

approval is hereby sought to ensure that the free State Department of Murnan 

Settlements has observed all Treasury Regulations before it enters into service level 

agreement with the company, Blackhead Consulting Pty Ltd e" information was 
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provided or questions asked regarding funds or budgets and no financial issues were 

652 The response from Treasury was no more than a handwritten note dated 19 August 

2014 that the accounting officer has the power of approval provided that he has 

satisfied himself/herself that the Service Level Agreement proo ses were duly followed 

and they comply with the legislation. Since the accounting officer, Mr Mokhesi, had 

made o Substantive request there was no substantive a$w@r which Tteasy 0oud 

653. Accordingly, by the time the Letter of Appointment dated 1 October 2014?wees sent to 

the Joint Venture, there was no mention of any need tor the Joint Venture to find funding 

or tor the Joint Venture to commence the project at risk" The Letter of Appointment 

referred to the need to sign a Service Level Agreement and that the Joint Venture would 

be issued with an instruction to Perform work 

64. The Service Level Agreement required the Department to pay for the services of the 

service provider in accordance with the costs breakdown as agreed and the approved 

instruction to Perform Work and /or upon signing of the appointment letter n' Agin, 

there is no mention of any t risk contract the budget had been relic pated and 

funds were arvaable 

655 While the Proposal had been at risk, no time was ever spent on this issue It died a 

somewhat natural death as Mr Mokhesi had gone straight to Mr Zulu who agreed to the 

reallocation of the Departmental budget without further ado 



656. The entire rationale for the Asbestos Eradication Project wars the danger to health and 

life should asbestos be found and remain in roots of human dwellings Both the Joint 

Venture in the propo al and Mr Mok.hes.i in his motivation to Mr Zulu expounded0n this 

867 Nonetheless, it is striking that, on receipt of this proposal, no one stopped to think 

whether or not tis project wars deserving of irnpere nation, what the value would be, 

who would act upon the results and to what effect; whether this work should be done 

$00er or later or within another budgetary cycle or facial year, what the $0ope of 

me too be. how»mono woo be one aowhem 

what distances would be travelled,what records already existed indicating the extent 

or otherwise of the problem of asbestos; where the funds would come from which 

projects which had already been approved and granted budgets would be abandoned 

or 0only partially completed; how and the balancing act between already approved and 

budgeted projects and this new proposal should be weighed, what other similar projects 

had been undertaken in any other provinces, at what cost and with what result? here 

is no evidence of any meetings, discussions, Departmental or Provincial assessments 

liaison with other Provinces on similar projects. This proposal existed in a total vacuum 

as toned, cost, outcome and value 

68. What is most irregular and of great concern is the complete absence of any due 

diligence on the pant of the Head of Department or any of the officials in the Free State 

Department when it came to appointing the service provider to this contract. Mr Mokhes.i 

partially attempted to blame his staff in government things are largely standardised.. 

there are ff people who report to me l do not have to tell them because it is not the 

first tire we are dealing with asbest« MM 
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659 Thi lack of scrutiny and care is somewhat surprising when one has regard to the 

irregular state of affairs and finances in the Department found by Ar AMokchesi when he 

was appointed as Heat of Department and on which topic he had already given 

evidence to the Commission. in response to the proposition that it could have been 

expected ot him to be scrupulous in making sure that processes were followed 

Mr Mokchesi answered that he had gone through a period of introspectic but that he 

had trusted individuate. which seems to suggest that it was those individuals whom 

he had trusted who had failed to follow processes 

660 There can be no doubt that there was complete disregard tor essential processes in 

evaluating the Proposal from the Blackhead/Diamond Hilt Joint Venture This lack of 

professionalism began with the failure to apply any minds at ell to the identity of the 

party proposing to become a service provider to the Free State Department of Human 

Settlements 

661 At the end of the day the Joint Venture had proposed itself to perform skilled and 

dangerous work in dealing wth a life threatening substance asbestos. The Department 

had appointed the Joint Venture to handle and remove and dispose of the asbestos 

without any care or concern tor skill, experience, training or qualification 

662 It cannot now be argued that nether the Joint Venture nor the Department intended to 

perform the phase 2 portion of the Asbestos Eradication Project This was what was 

offered and accepted. Either funds did not become available or the questions asked 

about lack of competitive bidding processes and flawed procurement procedures were 

what put a halt to this project The Joint Venture had offered to do asbestos removal 
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and disposal and were appointed so to do by the Department in the Service Level 

Agreement 

663. The cost per unit fluctuated. Sometimes t was R1 350 plus VAT per unit and sometimes 

it was RB8 for the audit and assessment only or RBS tot both the audit and 

assessment The lack of care in ensuring the cost of the Asbestos Eradication Protect 

suggests that cost per unit was not that important and, furthermore, that it was the 

transfer of funds on any basis which was the purpose of the enterprise The costing 

given from time to time was merely a moving target of opportunity 

664, Ne one appears to have scrutinised the costing at al whether it appeared in the 

Proposal, or the letter of appointment or the instruction to Perform Work. in the 

motivation tor the revised business plan submitted by Mr AMokchesi to A Zulu in late 

November 2014_there was no information on the total cost to the province foe this 

project The only costing given was the price per unit 

865. This complete disregard for the identity. expertise and capacity of the service provider 

coupled with lack of concern about the task which the service provider was to implement 

plus the haphazard costing suggests that this entire Asbestos Eradication Project was 

a mere a~ade lo provide a conduit for funds to be trans/erred from the ta0pry@r a.0/ 

the Department of Human Settlements to AM Soi and Mr AMpamnbani 

666. Since there was obviously no provision in the Provincial Budget tor the R255 million 

(two hundred and fifty fwe million Rand) which this project would cost the ficus, the 

first stratagem adopted was for the Joint Venture to propose that it would undertake the 

Asbestos Eradication project on risk" basis and Mr Mokhesi furthered this pretension 

in immediately confirming his interest in appointing the Joint Venture on condition that 

the Joint Venture would take responsibility for sourcing funds and covering the costs of 

the project No one was capable of explaining why or how or from whom the Joint 



Venture would source funds for a Provincial project It would appear that on risk were 

no more than two useful words to provide cover tor the absence of an al0ate a.0d 

approved and official budget until such time as Mr AMokhes ha been able to secure 

deviation from that budget and simply transferred funds from one project to this new 

Asbestos Eradication project The money was always going to be found 

667 The fault line running throughout the conception, negotiation, grant (and eventually 

implementation) of this contract is the avoidance of8 competitive bidding process This 

Asbestos Eradication Project was conceived and arranged in secrecy. There wars no 

widespread and considered evaluation of the need tot such an Asbestos Eradication 

Project involving research, discussion, comparisons, engagement and debate There 

was similar secrecy in the allocation of the contract There was no publication of the 

details of the project and request tor quotations. Businesses and entities involved in this 

type of work had no knowledge of the existence of the project As the subcontractors 

told the Commission, they had no opportunity to put in competing bids Simi ly, the 

Department avoided any opportunity to test the market to ascertain the variations in 

costing of such a project. 

668. What the Joint Venture did was to act as middleman and add its man-up as Mr Sode 

described it The project was always going to cost more than it should have because 

the Joint Venture Could no value but existed to take a Cut Gut o tax-payers money 

te tMpamnbani of Diamond Hill offered no capacity, expertise or ability to contribute to 

asbestos eradication. As Mr Sodisays, his contribution was to engage with otfeis and 

unlock opportunities His reward was to extract half the profits from this venture AM Sodi 

saw himself as a project manager who found others to do the work and who then added 

his mark-up" which was 50% of the inflated profits 



669. From beginning to end, the Asbestos Eradication Project in the Free State was inimical 

to and designed to avoid and subvert the provisions of Section 217 of the Constitution 

Execution of the Asbestos Eradication Project 

670. The Joint Venture itself did not perform any of the work on the Asbestos Eradication 

project but outsourced to subcontractors. Mastertrade appears to have been the main 

subcontractor which, in turn, subcontracted, the Ori Group (Pty) Ltd. Another entity, 

Zenawe, provided some technical se0vi0eS 

67f Disagreements between subcontractors has resulted in litigation between Mastertrade 

and Ori Group (Ply)Ltd with the result that, notwithstanding affidavits from Mr Radebe 

of Mast@rtrade, th Camission only heard evidence in person fromn Mr Mayike of th 

On Group (Pty) Ltd. 

672 Th evidence of those who actually did work that wars carried outis instructive because 

it reveals the true costs of this Asbestos project. the extent to which there was no 

interrogation of costing by the officials in the Free State Department of Murnan 

Settlements, the use of 'middlemen' and 'project managers' to increase the cost of 

axpryer funded projects which are carnied out under the supposed authority of state  

officials This evidence also pertains to the need for and the value of any work actually 

done in this Asbestos Eradication Project 

Subcontractors 

673. By August 2014 te Joint Venture was in discussions wth Mastertrade tor Appointment 

of a professional Resource Team tor Asbestos Audit in the Free State province " The  

quotation of Mastertrade dated 10 August 2014 for assessment of 300 000 housing 



units was accepted by the Joint Venture on 2 October 2044 A,aster trade then 

engaged with the Oni Group (ty) Ltd in respect of Professional Services Free State 

Eradication of Asbestos Audit" fat audit of 300 000 housing units and confirmed Ori 

Groups appointment on 31 October 2014." 

674 All documents including the Service Level Agreement are silent on the fact that the 

Joint Venture always intended and did use subcontractors to perform the work on this 

Asbestos Eradication Project 

676 AM Safi told the Commission that ft was Mr Mpamnbani, my late partree would 

negotiate with the client which is why he was unable to answer whether or not the Joint 

Venture had disclosed the appointment of and the cost of subcontractors on this 

Asbestos Eradication Project 

or wso ho rorbeen woe·""or been me woo «on 

behalf of the Joint Venture) and Mestertrade. He listened to a presentation from Mr 

Radebe and Mr Manyike and was convinced that they could do the woe A, Soi 

said he brought in Mr ±Martin wane to be myeyes anders,I want you to oversee this 

project. I want you to be there and monitgee Sodi told the Commission that the 

Joint Venture ad subcontracted Master trade who then subsequently 0otrld the 

Ori Group (Pty) Ltd but I was under the impression that #t was Mas tertrade that was 

doing the actual wone wp% fact, said Mr Sodi, he only discovered later that AMr Manyike 

was from On Group (Pty) Ltd which had been subcontracted by Mastertradie + 

e$hilt T718. p199. and Dhlb 77142p11(which incorrectly tel@red to the a4 a 20/08/14al 9826210f 
of Public Protector Report) and Ehib TT14.2 
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677 As far as Mr Sodi knew, the Department was not informed that we were going to 

subcontract" He said that there is certainly no obligation that you ought to disclose to 

clear that the Joint Venture was expected to do the work and it wars specified, then the 

Joint Venture would have to abide by such instructions 

678. Mr S0di explained that most of the projects we were appointed on we did most of the 

wgee4tt there re instances where you require a $p0ill«' 40ever, since Mr 

Sodi maintained that the Joint Venture was only working on Phase 1  the  audit  and  

assessment phase of the project, this detail as to the need tor specialists was not 

helpful 

679 4# Mokhesi claimed that he had never heard of kMastertrade and had no knowledge that 

the Joint Venture had subcontracted workte4wg Makepe only dealt with4r Mayike 

and Mr Martin Zwane whomn he believed to represent the Joint Venture'd stated 

that it was Mr Man yike who led the Blackhead/Diamo Hi Joint Venture in discussions 

with the Department. Acording to A Makepe, Me Sodi never attended any of the 

meetings between Blackhead /Diano i Joint Venture and the Procurement 

Management Un a.a 

680 AM Manyike says that he heard from Ar Radebe of Mastertrade that something was 

cooking" which mneat that there was the potential of work in the Free State 

Mr Manyike explained l see Mastertrade as a broker as a miler.because on 

other projects he has been working as a social facilitator - go to the ward counsellors, 
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the politicians, the people and speak of social issues and taking care of the politic' $6 

Radebe stated that he was approached by people representing the Joint Venture 

681 Both Mr Radebe and Maryike are in agreement that a presentation was given regarding 

the asbestos audit which was attended by Mr Sodi, Mr Mpamnbani, Mr Martin Zwane 

and M Manyike (whom Radebe described as the Proiect Manager of Mastertrae $ 

62. Although there are disputes between Mr Radebe and Mr Manyike regarding job titles, 

contractual relationships ad funding, what they are in agreement about is that there 

were quotations, 0hi$Cuss/00$ about pr0fits a0 00Cue0ts drawn up. At th 1of th 

day Mr fRedebe states that Mastertrade quoted 44 208 567,90 (forty-four million, two 

hundred and eight thousand, five hundred and sody seven Rand and ninety cents) to 

the Joint Venture on 10 August 2014 which wears accepted on 25 October 2014. 

Mr Manyike states that #t was he who drafted this quote." 

883. Mr Radobe claims that he was to pay Mr Manyike R 5 million (five million PRand) as a 

Project Manager fee plus all expenseg Ar Manyike claims that the fees due to Ori 

Group (Pty) Ltd were finally contracted for with Mastertrade in an amount of 

R21 319489.30 (twenty one million, three hundred and nineteen thousand, four 

hundred and eighty nine Rand and thirty cent'set out in the letter of appointment 

from Mastertrade of 31 October 2014M 

684 AM Manyike gave evidence that he was satisfied with the sum of just over R21 mu.ion 

which he had agreed with Maser trade ars hi exp001s-es would b in the region of 
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R9 million to R10 million with some Rf million remaining as fees Ar Radebe stated 

that his expenses totalled in the region of about R2' million fps would result in a 

profit of some e7 million on this sub-contract to the Asbestos Eradication Project in 

the Free State. 

woo Done 

685. Both Mr Radebegnd Mr Manyikes get out in detail what work was involved when an 

Rae be made Clear that the remedial work iwoiled in the asbestos f00w.al p00RS$ 

required the expertise of an engineernd other specialists. Mr Manyike detailed the 

work which was done to Conduct the assessment on this particular project 

as a fsult of any asbestos audits in South Atria'Me said he wished to make t clear 

that Mastertrade has nver been involved in not [is he] aware ot arry  asbestos 

eradication process in South Africa that progressed into a second and/or third stage" 

Mr Manyike told the Commission merely that we know that in this project not a single 

asbestos roof has been remove 4 

687 From the point of view of Mr Manyike, his organisation did all the work in the field (except 

for some work done by professionals employed by the Joint Venture the detats of which 

were unknown to tu M'peen the point of view otr Rebe, he worked with municipal 

councillors and making certain payments. Mr Radebe seems to have conceded that his 
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role wars to inform and engage with the local municipality (the Councillors, Speakers 

eteyM oversee the project, arrange finances and report to the Joint Venture 

688. The details of the work done in this Free State Asbestos Eradication roiject are set out 

in the affidavit of AM Manyike and discussed further in his evidence t may be briefly 

summarised. Aerial photographs of relevant areas in the Free State were viewed in 

order to identity areas where asbestos rooted houses were located; thereafter, on site 

verification wes needed to verity this desktop analysis. One hundred and eighty-four 

fieldworkers wet hired from local cooties to do physical inspections of h0uses, 

more senior staff such as quality assurers, assistant, district and senior project 

managers and a Geographic Information Systems (GlS) specialist were hired The 

fieldworkers were trained over e period of four hours on how to identity asbestos, how 

to identity cracks, type of material used to build walls, a house was plastered. type of 

roofs, type of house Fieldworkers were supplied with Sarnsung or luarwei tablets to 

enable them to take pictures. peo-reference and fir in questionnaires 

689, AM Manyik detailed the equipment ac sed or purchased to enable the work to 

proceed le specifically made mention of a software programmne, ArcGis, for which a 

licence was obtained by Mastertrade for Oi Group (Ply) Ltd to utilise several 

applications for management ad business purposes One application used by Ori 

Group (Pty)Ltd assisted the field workforce to improve accuracy and currency of $pal 

data 

690. According to Mr Marye, fieldworkers Audited 302 644 houses over the peniod of 

November 2014 to February 2015taking images and completing questionnaires These 

were all then synchronised and processed and quality controlled Individual reports 



were processed for each house Gps coordinates for houses containing or suspected 

69f tn the course of his evidence Mfg Maryike explained that fieldworkers did not enter a 

house suspected of being roofed with asbestos bu recored, from outs.de the house, 

observations on the physical 0on/on of the house whether lined to asbe Aos ¥ 

otherwise. He said that the audit was not to identity houses which might contain 

asbestos inside (fascia boards, pipes etc) because that is the responsibility of th 

Municipality and not of the Department 

692 Mr Mayike commented that the fieldworkers were matriculats who could read and 

write and could demonstrate understanding and concluded that anyone with 

competency can do an assessment Mr1 Many#keg.aid that it wes estimated that these 

fieldworkers would take no more than five minutes to audit one house and each would 

be paid R6,50 per house 

69.3. Mr PRadebe's understanding of the audit, as set out in his affidavit, confirms the evidence 

of Mr Manyike in that process of the audit was for the fieldworkers to take a photograph 

of the house, record the GS coordinates, record the structural damnage to the house 

and upload the information to the Cloud via their ed. This information wars then to be 

analysed by project managers and incorporated into a report for the Department MM 

694. Mr Martin Zwane of Zenarwe was identified by PRadebe as being Project Manager of 

Blackhead by AM Manyike as having been described to him by Mr AMpabani as 

Mr Sodi's right hand ma g Martin Zwane made a statement confirming that he 



checked in with the fieldworkers and assessed the reports produced by Master trade 

and thereafter provided feedback to Blackhead Consulting/Diam Hi Trading. 

695. Mr Sodi stated that Ori Group (Pty) Ltd carried out virtually all of the work on the 

groune w e  understood that the work was conducted by Mr Manyike, Mr Martin 

wane and Ar Steve Mou According to A Soi it was these three who were 

responsible for dratting the Final Report and that he and Mr Mpambani only perused 

portions of that tepour g fact, r Soi stated that he did not know how many reports 

were actually prepared or issued to the Free State Department of ±Hurn Settlements 

on behalf of the Blackhead/Diamond +Hi Joint Ventur 

696. The Final Report presented by Mr Mpambani on behalf of Blackhead Consulting dated 

either 3 or 15 February 2014 contains many annexures (photographs and maps) and 

the value thereof wit be discussed ins later section ol this Report 

Competitive Bidding and Cost 

697 fundamental to this free State Asbestos Eradication Project frown the outset was the 

need to avoid any open or transparent process to conclude the contract and implement 

same. This impact of this fundamental flaw in the entire project is to be found in the 

evidence of both Mr Radebe (affidavit and interview) and Mr Manyike (affidavit and 

evidence to the Commission) 

698 A Radebe deposed to an affidavit in which he described how Mastertrade had acted 

as a sub-contractor for another company performing asbestos audits. At the tire, 

2012/2013 Mr Radebe said that Mastertrade had audited about 280,000 
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houses/unit' Aster trade never received contracts from Government and, as a 

general rule, Mastertae normally ac ars  a  sub-0onr  actor  on  Government 

699. AM Manyike told the Commission that this was the third or fourth such project in which 

he had been involved the Department of ±Murnan Settlements invited open bids 

he would have tendered tor the job but,as a medium size company, he would have had 

to have partnered with someone with financial muse1cue Government looks 

at the financial position of those who tender and Oni Group (ty) Ltd could meet every 

requirement but the down payment and guarantee experience is that medium 

sized companies like us" somehow we get squeezed ou 

700. Mr Manyike said that, although he was aware of how much consultants charge to get 

thle'And he was aware of the rate which was offered by Gauten pe would 

always charge ten per cent of their amount tor me it is fair and then #t is profitable 

Mr Manyike said that he could charge between ten to fifty percent of what Gauteng 

paid or the Free State I wl st make a pro4eg told the Commission that he was 

paid RR1436 per house to conduct the audit and assessment ad l was comfortable 

with that R2t million° 

79f Avoidance of an open competitive bidding process enables exactly that which appears 

from this Asbestos Contract between the BlackheaDianond -Hi Joint Venture and the 

Free State Department of Human Settlements. Not only is no careful consideration 



given to the need, outcomes or value of such a project The cost to the tax payer 

balloons to the greatest extent possible without regard to any real expense or value 

702 The concessions of both Mr Mokhesi and Mr Sodi that the use of middlemen who 

added their mark-up added no value an only increased the 0ost of the project have 

already been iscussed. The evidence of those who were actually engaged in execution 

of the Asbestos Eradication Project illustrates this extraordinary charge on the fiscus. 

703. The figures offered by each party are subject to criticism and fail to satisty arithmetical 

0r Coron sense scrutiny. Plowe vet, the suns given by witnesses are vealing 

704 Mr Manyike believed the actual work which he did, cost him about R10 000 000 0 

R11000 OOO(ten or eleven million Rand). He was to be paid R21 000 000 (twenty-one 

million FRand) which left him with what he considered to be a fair profit of about 

R1f00o 0o0 (eleven million Rand) Mr Radebe was paid R44 000 000 (forty-four million 

Rand) from which he drys his expenses were R27 000 0OO (twenty-seven million Rand') 

leaving him with a profit of R17 000 000 (seventeen million PRand). It would seem that 

Mr Radebe included the cost of Mr Manyike in his calculations which means that the 

total expended between the two of them, Mr Manyike and Ar Radeb (vi Oi Gr0up 

(Pty)Ltd and Mastertrade), is claimed to be a total of about FR27 million. 

705. The Blackhead/Diamond Hilt Joint Venture was to be paid R25 000 000 (two hundred 

and fifty-five million Rand) by the Department from which it paid the subcontractors 

approximately R44 000 00 (forty-four million Rand) to execute the project 

Mr Martin Zwane was allegedly paid R600 000 and Mr Steve Motau RR12 million 

AM AMotau on occasion would provide technical engineering input. He was appointed by 

Blackhead precisely for this purpose Once reports had been completed by Mr AMotau 

they would be handed to either Mr Mpambani or Mr Sdi. The total profit of the Joint 

Venture would be in the region of R210 million (two hundred and ten million FRand) 



706 When it was pointed out to Mr Mokhesi that the company which tenders for government 

work and then subcontracts it out at a much lower price makes a huge profit mnerely for 

intervening as the contracting party, even he, Mr Mokesi, was constrained to am7it to 

the Commission that contractors are becoming very create#MM 

Oversight 

707 The Commission was told of certain of the procedures which are required to be followed 

They involve inspections, approvals, invoices, verification of such invoices, payments 

It does not appear that all, 0 a0¥, were fo llo wed  as  required 

708. Mr Matlakala stated that it was the Chief Financial Officer (CFO') who approved the 

invoices from the Joint Venture but that he was not the one who certified that the wot 

had in fact been performed. He stated the end-users tor e.g. Project Management Unit 

are the ones who must confirm as to whether the work has been don%MA4stated 

that he thought the person involved in the Asbestos Audit was Mr Makep 

709 AM Makepe stated that the Procurement Management Unit staff monitors projects 

undertaken by the Department of Human Settlements These are mainly the 

construction of houses (RD9 houses) and installation of water and sewer networks etc 

The Procurement Management Unit handles the execution of projects b 

reviewing/inspecting the work done by service providers for compliance with technical 

standards and specifications as well as programme (delivery times) and budget 

Each project had a project manager and he tee lie d  that the project manager for the 

Asbestos project was Mr Thasi Phomane who reported to Mr Makepe 
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71 Arepresentative of the Procurement Management Unit should conduct spot checks of 

the work being done. lt appears that these were done only visually and there wars no 

asbestos was ever found on those units identified as being tooted with asbestos 

71 According to Mr Makepe, there were some four or five feedback meetings with 

Mr Manyike and Mr Martin 2wane, identified as the project managers and whom he 

understood represented the Joint Venture 

7t2 AM Makepe referred to the inauguration of this Asbestos Audit an 6 Nwemnbt 2014 

when there wes a kick+-off meeting"at which Mr Makepe, Reverend Ngkrne 

represented the Department while Mr Many#le, Mr Martin Zwane and Mr Mpambani as 

well es another man all represented the Joint Ventur A4 this meeting. the 

Procurement Management Unit accepted the programnmne of works prepared by the 

Joint Venture. There was discussion about recruitment of fieldworkers and interaction 

713. Mr Makepe stated that Mr L Moekoa, an employee of the Department, would visit the 

houses that were inspected by the JV4¢ emphasised that this was not on a regular 

basis" M Moekoar wars trained by ESRl which is GIS company but he es not an expert 

on asbestos According to Makepe, "on a sample basis we would also make sure that 

a house identified by the Joint Venture as containing asbestos material, indeed 

contained such asbestos materige4 AMakepe made it clear that the identification 

of Asbestos was visually based and no testing was performed on the Asbestos itself. 

The Procurement Management Unit used the photographs and the GPS coordinates as 



supplied by the Joint Venture to identify the existence of Asbestos along with random 

spot checkg 

714 4Mr Makepe believed that there may have been four or five feedback meetings with 

project managers from the Joint Venture 

715. The dates, tires attendances, documentation submitted, discussions which ensued 

are not apparently recorded in any minutes 

716. Acording to Mr Malak.ala, Mr Makepe, the Chief Engineer for the Project Management 

Unit, was required to confirm whether or not the work had been done pore is no 

documentation certifying what work had been done and to what standard Absent 

physical check on units, inspection and oversight of the work as it was done, testing for 

the presence or absence of asbestos, minutes ot meetings, production of detailed and 

full progress reports, such confirmation is clearly impossible to make 

Schedule of Payments 

717 The instruction to Perform Work dated 2 December 2014 from Mr Mokhesi to the Joint 

Venture set out the period of appointment as 1 December 2014 to 31 March 2015, the 

requirement for e  completion rep0otn detats as to when &d in wtat am0nt th 

percentages of the total project cost would be payable 40% of the 50% of the total 

project cost (R51 000 000 excluding VAT) (tty one million Rand) pyable on 

commencement (1 December 2014) (subject to submission of a valid tax invoice an 

valid tax clearance certificate) 60% of the 50% of the total project cost (R6 500 000 

payable upon the issuane of/AT progress certificate no2 on or before 1 March 2015 
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40% of the 50% of the total project 0ost (R51 000 000 excluding VAT) (fifty one million 

Rand) was going to be payable upon the issuance of progress certificate no 3 on or 

before 1 May 2015; 60% of the 50% of the total project cost (R6 500 000 excluding 

VAT (seventy six million five hundred thousand Rand) was going to be payable upon 

the issuance of progress certificate no4 subject to the submission of the final project 

report on or before 1 June 2201gr 

718 Mr Makepe confirmed that the Finane Unit would not pay an invoice f there had been 

no verification of such work by the Procurement Management Un The Procurement 

Management Unit had to certify or verity the work for compliance ad milestones 

achieved. Only then would the Finance unit consider effecting payment 

719. Every claim for payment had to be accompanied by a report and detailed verification of 

the reason why amounts were charged 

720. The Joint Venture relied upon the documentation submitted to it by the Oni Group (Ply') 

Ltd to Mastertrade which then passed it on to the Joint Venture However,the 

documentation does not always tally. In fact, the costing by Mastertrade of expenses of 

some R27 mullion has not been substantiated. VAT returns have not been furnished 

724. Reports were seldom,if ever, prepared and presented when they were prepared, they 

provided insufficient detail to establish the justification for payment the information 

contained therein did not always correlate wth the amounts claimed there is doubt as 

to the veracity of the work claimed to have been done and the cost thereof 

722 The response of Ar Mokhesi to the office of the Public Protector was merely to state 

being not responsible for the accounting side of things t should surely have been the 
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responsibility of the Finane Department to identify the irregularity in the invoice" 

would appear that Mr Mokhesi was either completely ignorant of his duties as Head of 

The Prepayment ot RS1 00 0O (ffty-one mion Rand 

723. Treasury Regulation 15.10.1.2(c) provides 

sound cash management includes (c) &c i tin g  pparyrents for good or 

services (i par0n00ls in av.a-08 04th 6pt of the g00d or$.vi06)urn.. 

oquired by the contractual arrangements with the supper 

724 The issue of payments was not addressed by Mr Mokhesi at all There is no indication 

why it was ever necessary or considered advisable to make an advance payment in 

any mount at el, let alone 5f million, to the Joint Venture before they had even 

supposedly commenced work on the project 

725 Mr Mokhesi told the Commission that there were no prepayments and that al payments 

made were effected after services had been tendered in the project This also applies 

to the initial payments that were made to the re view wars that where a contract 

authorised payment in advance of work being done, then that payment was not an 

advance paymet'wt omnplie Ee with the terms of the contract 

726 Thus there were invoices in the amount of R92 500 00O against which the payments in 

the following year, 2016, could be correlated 
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727 tn all, the contract was in the total amount of R255 million, invoices tota llin g  R142.5 

million were certified and a total of R230 million was paid over by the Department of 

Hunan Settlements over the period 22 December 2014 t 4 August 2016 

728 The documentation and supporting documentation maintained and provided by the 

Free State Department of Human Settlements indicate that the invoices submitted b 

the Joint Venture made no provision for VAT (not in accordance with the costing 

provisions of the original proposal, the f.vised business plan or the instruction to 

ertorm Work the invoices are not numbered in a pr0per -equene ad0on.an 0Ny 

one line descriptions with no evidence of detailed cost breakdowns or any other support 

justifying submission of the invoice or payment thereof pryrents were made without 

any evidence of the existence of a progress report 

729. Notwithstanding that, Mr Makepe stated that payments would not be made by the 

Finance Department without the Project Management Unit having certified compliane 

and milestones achieved, Mr Makep only certified some R142.5 million of the R230 

million paid. iowever, in resp0ct of @ven  those  payments which were 0rte by 

Me Makepe, there is inadequate documentation indicating the bas.is for such 

certification. In fact, in one instance documents were included in support of entries 

which do not pertain to the work purportedly performed by the Joint Venture 

730 The Free State Department of Human Settlements paid to Blackhead/Diamo Hi Joint 

Venture's FNB bank account the total sum of R230 million 

734 tom the bank account of the Joint Venture funds were then transferred as folio. 



731.1 Over the period 2014 t0 2016, funds in the amount of R79 863 000.00 were 

transferred to Blackhead's ABSA bank account; 

7312. Funds in the amount 04R112 956 500.00 were transferred to 605 Consulting's 

Ng bank, an entity owned by AM AMpambani; and 

731.3. Funds in the amount of R 36 483 597,90 were transferred to Mastertrade's FNB 

bank account 

Value of work done 

732 Mr Manyike claimed that four reports were submitted to the Free State Department of 

Human Settlements - a preliminary report dated 4 December 204, Final Audit Report 

dated 2 February 2015_geport of Houses to be prionti ed  dated  25 February 2015, 

Rernedial Report dated 2 September 2016Mes well as a presentation made to the 

department on 23 June 2015 giving an overview of the project 

The Flea Report 

733. The Final Audit Report was submitted by the Joint Venture to the Free State Department 

of Hurnan Settlements on 2February 2015 with a later version of the samne report dated 

13 February 2015 This latter report of 13 February claims to have been prepared by 

Mr Mpamnbani 

734 The Final Report of 2 February 2014Mg some pages and is replete with illustrative 

photographs of houses and maps 
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735 The purpose of the Report is stated to be to male information available to the Free 

State rovineial Government regarding the number of houses that contain asbestos 

roof sheeting and to give an indication of the structural status of the units per stand 

736 The area of works identifies five district municipalities in the Fee State wth$17 093 

stands walked"and 36 344 asbestos rooted houses identified 

737 The deliverables are outlined as the submission to the Department of an overall 

summary report for the entire District or Local municip lty, a table of findings per 

township, overall quantification of the extent of the problem in the municipality, a  

structural integrity report of each house, details of the existing roof supports, an 

accurate dimensional sketch oft a typical house exterior walls, a photograph of each 

house, drawings for new work,e bill of qutities for new work, construction monitoring 

738. Much space is devoted to a discussion of software dev loprent and the marvels of 

Mobile GIS, GpS accuracy, Web Based mapping. 

739. Costs of replacing asbestos roofed houses wth concrete tiles or wth 1gR a¢ given 

budget allocations per district municipality. The Report concludes with advice where it 

will be best to commence implementation which would take place over a period of four 

financial years. It concludes that the project has been welcome with open hands by 

members of the community and they are eager to know when wit implementation be 

rolled out 

740 This Final Report comprises Annexure A - initial data form consisting of some ten 

pages being a schedule of structural assessment" of about 15 units per page 

Annexure B actual report per stand consisting of sore 13 pages with photographs 

of a house, a structural assessment report indicating the type of roof material the roof 
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type, the house type, finishes on walls, visible wall cracks, house extended and solar 

geyser; an untitled annexure with some 40 (diagrams of townships in the Free State 

indicating asbestos units" in green, Annexure t. felworkers Training Manual 

consisting of 6 pages of photographs and instructions to take photographs; 

Anexr Labour Statistics" consisting of five pages of the name of the town 

fieldworkers employed and name; AnnexureH Team Photos or isting of photos of 

young people wearing red protection jackets 

741 The Final Report of 25 February 2014 purported to report on the foundations ot housing 

structures, detects on walls and roofing This Report then continues with the advice on 

the construction of foundations, the differential settlement and excessive movement of 

foundations, the danger of walls collapsing, structural cracks and the number of houses 

presenting a possible danger to occupants. Unsurprisingly. the recommendation wtic.h 

follows is to remove asbestos sheeting, demolish certain houses and replace them wth 

structures of a certain quality 

74. The Joint Venture quoted in the region of some FR3.8 billion excluding VAT (three billion 

eight hundred million Rand) for removal of ast tos roofs, demolition and 

reconstruction of houses, renovation of houses 

743 Absent any actual removal and disposal of asbestos from homes in the Free State. tis 

necessary to exarnine the audit and assessment carried out in this R255 million (two 

hundred and fifty-five million) Asbestos Eradication project to determine whether value 

is to be found in various reports presented to the Free State Department of Human 

Settlements 

744 The details of tr Roets' critique cannot be repeated in full in this Report but are 

$uno.anised 



744f fist, asbestos containing materials can only be positively identified by means 

ot destructive testing which involves taking a sample from the suspected 

material and sent for analysis to a laboratory This is because newer types of 

fibrous materials which include wood, paper, mar-made fibre glass etc. are now 

used to manufacture the same type and style / profile building materials, and 

they can appear very similar to asbestos containing products. This can make it 

difficult for even a trained eye to differentiate 

7442. Second, to Mr Roet's knowledge, there is no handheld instrument that can be 

pressed against an asbestos sheet to provide identification Various an8yti 2al 

methods can be employed for the analysis of asbestos in a laboratory Two of 

these methods which are commonly used include light microscopy ad Fourier­ 

transtorm infrared spectroscopy, 

7443 Third, person withe lot of experience in asbestos identification may make a 

good, educated guess as to whether a substance contains asbestos by 0lose 

visual inspection. Hwever, visual inspection is not a fully reliable method, and 

a sample of the suspected material must still be taken and analysed to confirm 

f the material indeed contains asbestos 

7444 fourth, inspectors who do not possess sound knowledge and experience n the 

field of recognising asbestos containing materials will certainly not be able to 

give a sound account of asbestos an/or asbestos containing materials with 

only a visual inspection, This method could easily lead to an underestimation, 

overestimation or wrong identification 0fas.best0$ Containing 0nae0ial$, and will 

not lead to a reliable as.best0s assessment, 

744. Fifth, on reading the training materials provided to the field inspectors working 

tor Ori Group/Mastertrade/the Joint Venture, Mr Roets noted that nothing was 



said about what asbestos looks like, or what to look at on asbestos, or anything 

about alternative materials which 0nary contain ars.besos le windows.ls, fascia 

boards etc; 

7446. Soath, Mr Roets took the view that the identification of the asbestos is not the 

only tars.k in an as.best0s a0t or assess/men4A pis.k  fating  also  needs  to be  

assigned to the asbestos depending on the state of the materials and what 

controls are in place at the time of the8ssessent A risk rating is used to assist 

the owner in identifying higher risk of fibre release and human exposure so that 

the asbestos can be prioritised tor removal The lower tis.k materials can then 

be scheduled for later removal when funds become available An example of 

lowrisk asbestos containing materials is f the asbestos is pointed, sealed and 

labelled, without any drilling having taken place in the materials. In this case 

the risk of asbestos fibre release for inhalation is minimised, the risk is 

controlled, and the removal of the asbestos can be delayed until after the higher 

risk asbestos containing materials have been removed Mr Roets said that this 

ls crucial information to an a$best0$ au pr00es$ where an entity is 

developing plan to remove the asbestos, 

7447 Seventh, if renovation, demolition an/or ternowal is planed on asbestos 

containing materials, the law requires that a Registered Asbestos Contractor 

be contracted to do the asbestos work. An RAC must remove asbestos in 

accordance wth the Regulations and in line with an Approve4 plan of Work.A 

competent person mus! provide awareness training to all abes.lo6 workers 

about the legislative requirements, work practices, control measures, use of 

personal protective equipment, decontamination pr00edures a.0d wars.te 

disposal, and 



7448 Eighth, asbestos waste generated from the removal site must be removed with 

controls to minimise the nisk of generating airborne fives An Approved 

Inspection Authority must be involved with air monitoning and have oversight of 

ay asbestos faint.en800 or re0owl activities. Because mot 010 et0$  

workers perform their duties on buildings and often at great heights, it is also 

an activity which must be managed under the Construction Regulations. These 

regulations require strict safety controls e.g working at height training, fall 

protection, and fall rescue plans etc 

7449. AMI Roets was requested to comment on specific aspects pertaining to the 

Asbestos Audit in the Free State He did so as follo ws  

The output from the whole project is g report which indicates that there are a 

lot of informal houses in the province with asbestos tool Thi would not assist 

in any wary as a Bill of Quantities. In fact, another project will be required to 

quantity the nisk and provide a Bil of Quantities that can be used in case of a 

tender foe the eradication of the asbestos. furthermore, nothing is said about 

the potential risk of exposure to the residents living in the houses identified as 

having asbestos-containing roofs in the meantime, 

744.11 As to whether or not counting houses with asbestos roofs justifies the cost of 

RR850 excluding VAT per house, AMr Roets responded by way of a question. He 

asked what the value is of knowing how many houses have asbestos roofs, 

without knowing the condition of the toot of each house, nor how nay 

residences may be at high risk of potential exposure to asbestos, nor what 

houses should be prioritised for eradication, nor the specific information that a 

Bi of Quantities would provide in planning for the eradication process?7 A 



744.12 

proper audit and assessment as de ribed above would have provided this 

information, 

As to the price of R32 760.00 mentioned in the Joint Venture s proposal for the 

removal and disposal of the asbestos,Mr Roets provided his own brief costing 

5¥4m = 20m asbestos roof Labour cost R12/m to remove so 12520 

R2500,00. Personal Protective Equipment and site cost R10 for team of 4 

workers per day (4 workers who can er0vat last 5 tools per day wit.he.as¢ 

(disposable overall Rs0 + respirator R0¥4 workers divide by 5 houses A 

R30 for gloves, safety boots, herd hat, go ggle s  which  is used over project 

duration). Waste generated: 20m 17kg/ 340lg let's call it 500kg .Q 

R1000/ton RS00,DO Transport of waste to Gauteng from Bloemfontein 

example tor disposal = FR22km and a truck can take 24 Tons distance return 

900km total truck trip cost R19 800.00. Thus waste for 1 house is R19 800.00 

divide by 4 houses (t 500kg /house and 24T per truck R413,00. (Variable 

depending on the type of transport) Total. Labour R2 500,00. pE ± R100.00 

Waste = R500,00. Transport = R413,00. Estimated labour and asbestos cost 

per roof of 20m= R3 513,00. One-day accommodation and food per person 

per day (R70O + R150 + RBS + RB5) ± R1 020.00 times 4 people divide by 5 

houses R816,00. Therefore Mr Roets estimated asb tos roof removal cost 

per house is RR4 329,00 

745 As to the quality of the work performed by the contractors, le Roets considered the 

Final Report dated 2 February 2015 and five example of the houses asses «d. He 

then commented as follows 

745.1 The law requires that a competent person do the assessment This means 

someone who has knowledge and experience in identifying ars.b sos, who Ca' 



quantify the potential risk, and who knows what the potential impact of asbestos 

- containing materials can have on the employee/ residents ars wel ars identify 

of asbestos containing materials and other materials such as Nutec materials 

but the materials can look the same, a sample analysis from each house would 

have been required to properly execute this pr0ec even to give an a0Cur a.e 

figure in the report of the number of houses containing asbestos. Mr Roets did 

not see evidence of any type of sample analysis in the report to confirm any 

asbestos, type of asbestos, quantity of asbestos fibres and where the asbestos 

was located in the unit (for exarnpl 54%asbestos in old panels, higher risk 

and newer panels 149%. lower tis.k) 

The report is to the effect that one of the cha lle  ges  to  the  project  was  that  

there  were some delays and some problems with workers not pitching up for 

work With this in mind 300 000 h0uses assessed and the reported wonk tire 

is 31 days. This calculates to appr00irately 9 678 houses per day to be 

inspected, 63 houses pr person per day, 8 houses per hour and finally 7,5 

minutes per house The you have to walk between houses and arrange 

access and log data on a tablet So, what quality work can one deliver f you 

are only allowed 2to5 minutes per house, let alone identify asbestos 

746. As to whether or not the Final Report dated 2 February 2015 which included details of 

houses assessed ad to the subject of asbestos fern0val and erah0a0ion st.age 0f the 

project, Mr Roets stated: 

in my opinion, the report dated2February0lb could not have been of asses.tao 

in the removal or etadie lion phase of the project As mentioned one would needs 

Bi of Guates  to  estimate  the  amount  of  asbestos to be re0owed pr $qua 



meter and per weight. Furthermore, in order to manage lhe pr0ie0800018.0/y.the 

report would need to identify the priorly a00.0r6, such al the 00l in the worst 

condition, in oder for them to be temowed first This needs to be done in order to 

the Department to put outa teenier to appoint a Regi ste red  As.b  to  Contractor to 

complete the work The sue of each  house  is  al  inpotat  in  order  lior  th  

appropriate quantity of new tooling materials to be sourced, such that the roof may 

be repla0edas $00n as the as.b4 tos roof is meowed It would be highly prober.ate 

for the asbestos r00 to be removed ad for the resents of the house to be left 

without a new roof for any period of tire 

747 As to whether or not the Free State Department of Human Settlements received value 

for money, Mr Roets stated that the only value that the project report added is that 

had included a photograph of each house. le said that the sizes given in each report 

were probably inaccurate as it gave the size of the stand and not the size of the roof 

The aerial photographs are available on Google Maps The size of the stand is available 

from municipal information. No details were provided on the condition of the asbestos 

and potential risk of exposure. No accurate information wes given on how much 

asbestos is in each dwelling or in total 

748. In short, the Department did not receive value tor the amount paid for this project. The 

work done by the contractors (id not constitute a valuable audit and assessment of 

asbestos containing materials in th Free State province In order to pro ed to the 

eradication phase of the project, the audit and assessment process will need to stat 

again from scratch In this regard,even 2 million for th work conducted would not 

have given the Department value for money 

749 A Roets commented that, if he had to conduct an assessment of about 30 00¢ 

houses, he would allocate 15 to 20 minutes per house of this size to enter, inspect and 

record the relevant information and take a photograph. A team ot7inspectors (available 

competent employees) would work 1 700 days at an estimated R20 mullion to R30 



million for the entire project and it would probably take Mr Roets' company about 1700 

days to complete the work. He said that the biggest Approved inspection Authority in 

South Afries is Gijma, who have around 35 inspectors and even for a company as large 

as Gira, it would stit take 1,5 to 2 years to complete a proper assessment if al 

inspectors were employed tor this project By contrast the contractor claims #t took 3 

physical days to complete ts assessment in this Carse 

750 Mr Manyike told th Commission that he had seen Mr fRoets giving evidence on 

television and was not in agreement with what he had heard He understood that 

Mr Roets was narrating what happens in phase two of the project tr Manyike 

explained that phase two is the implementation phes one is the inception, 

conceptualisation, detailed preliminary g Many#ke took the view that there is no 

legislation or regulation concerning phase one which he said is the phase of t¢ 

Asbestos project wth which he was concerned 

751,ltwas agreed that Mr Manyike be given the opportunity to study the report prepared by 

Me Roets and then return to respond thereto. However, this has not happened 

Me Manyike never returned to the Commission it must be inferred that, for whatever 

reason, he decided not to contest Mr Roets' evidence further He must have realised 

that he could not challenge Mr Roets' evidence in any credible wry 

762 Essentially_Mr Maryike's preliminary comments were that 4Mr Roets was talking about 

his experience in implementation wheres the assessment done by Manyile is one 

before construction. He said there is one given at planning stage, that is the one we 

cue 5M g  Manyike distinguished between an assessment carried out by an expert 

whereas our assessment, as I understand#t, is about the looking at the house t0Sary 



was there a crack on the house, can this house still stand -if they lift the to 

explained we are not assessing the asbestos, we are purely identifying] the asbestos 

what size ands forth and how far are they from the landfill sites where they must be 

disposed ot " 

753. Mr Manyike disagreed that ft was necessary to go inside a house to carry out an 

assessment He$id that,after all his group was not testing the asbestos but identifying 

it. He said that his fieldworkers looked at the shape ad the colour of the roof to find 

asbestos. He said that the assessment part of the process pertained to the structure, 

the integrity of the house a 

764 This contract between the Joint Venture and the Fee State Department of Muran 

Settlements was concluded without any competitive bidding process he outcome in 

the implementation of the contract is that the service providers, the scope of work, the 

execution, the cost and the payments are all equally and fatally compromised 

755. Neither member of the Joint Contract was scrutinised at all to ascertain their suitability 

or capacity to enter into such a contract No one in the Department had heard of 

Diamond ±Hill nd no investigation was conducted into the exstence, registration, VAT 

compliance, expertise, capacity or suitability to enter into this project Blackhead was 

known as a service provider in Gauteng, but again no consideration was given to the 

skills or expertise of Blackhead 

756 Interestingly, there was no attempt to inquire into the success or otherwise of the 

Gauteng Asbestos Audit and whether or not Blackhead had performed well on the 



project and had produced value for money There is no evidence that thought was ever 

given to any evaluation of the Gauteng project and ts outcomes 

7 5 7 Not  only  was no enquiry made as to the outcomes in the Gauteng project but. ars already 

pointed out, the Commission has not been referred to any meetings, discus.sons, 

research of the Free State Department of ±Hurnan Settlements or consultations wth 

experts in this field of asbestos. This was a project entered into in secret. It was also a 

contract concluded and implemented in great haste There was thus no deliberation on 

the purpose of, the need for Qr the outcomes waled from such an Asbestos pr0el 

There was no regard for the identity, skills and capacity of the service provider There 

was no real interest in or care for the terms of the contract whether the actual work to 

be done or the cost thereof here was no oversight of the implementation of the work 

purported to be done. 

758. The result is that Diamond Hit had no background which would have qualified that entity 

to be pant of any contract wth the Free State Department of Human Settlements, let 

alone an asbestos eradication project. Neth&r Dianonq ±4. nor glackhead was 

qualified or accredited to work with asbestos in the manner which they had pr0po ed 

and which was the basis upon which they were appointed 

759 The answer to the question what the contract was for depended on who asked 

Sometimes it would be said that the contract was foe the audit ad assessment of 

asbestos and for the removal and disposal of that asbestos Sometimes it would be said 

that it was only for the uit and assessment of asbestos. Sometimes the service 

provider was to be paid one amount an $00eimes a00/her a010l Interestingly, the 

sum to be paid, an amount per house, did not depend on the nature of the work to be 

done. It could be R850 (eight hundred and fit PRand) per house to audit and assess 



that house and remove and dispose of asb es tos  from that house, or it could be RR89 

(eight hundred and fifty Rand) per house only to audit and assess a house 

760. This disregard for the most important subs lance of the contract - the need and purpose, 

the work to be done, the cost of the work - all suggest that there was no real interest 

in any outcomes to be gained by the Free State Department of ±Human Settlements 

from this contract 

764 The Joint Venture never disclo ed that all work would be done by one or more 

subontraCors a04the Free State Department of luran Settlements never enquired 

who would do the work and never noticed who was doing the woke The use of 

subcontractors may indeed be standard practice in government work, as stated by 

Mr Manyike, but none have dies.agreed that this increases costs exponentially 4 the 

middleman or negotiator or project manager, adds on a percentage for his services 

762. With such lack of interest in the contract and lack of oversight of the implementation of 

the contract, it is unsurprising that the Free State Department of Human Settlements 

failed to enquire or chose not to notice the arithmetical disparities in the actual cost of 

the work ad the various amounts paid to all those who came to fed at the trough 

763 The work appears to have cost no more than about R15 million (fifteen million Rand) if 

one allows for some expenses incurred by Zenawe and Mastertrade The figure of 

R44 million was paid to PRadebe (Mastertrade) who paid R21 million to Mr Manyike (Orf 

Group (Pty) Ltd). There may have been some expenditure to justify fRadobe claiming to 

have spent R7 million in total Perhaps some funds were spent by Mr Martin Zwane of 

Zenawe who receive Rt5 million. Possibly Blackhead spent money on A Modau tor 

as yet unknown service.g wr pus, for actual costs of perhaps R15 million on the 

44l.ti we slated th.at is.lion. engining input was pelided b See Mod,whom A.le 
wane be lie ves  was  ippointed by Bl.ak sad  (k.Mari we affidavit dated 28 October 2019p.8 264$226 



Asbestos project, the Department handed over RR230 million of taxpayer's money and 

was prepared to pay R25 milion 

764. Profits were pocketed by all concerned. Ori Group (Pty) Ltd claimed to have received 

R2t million and made a profit ot about R11 miion Mastertrade was paid R44 mi#ion 

and claimed to have expender 27 milion on Ori Group (Pty) Ltd and itself, leaving a 

profit of Rt7 million. Mr Martin Zwane received Rt.5 milion but has not disclosed his 

profit. Blackhead ad Diamond Hit (in the guise of their Joint Venture) would have made 

an estimated profit of sore R211 million but only received some R18 million in profit 

765. Thet these calculations are approximations is n indictment of th free State 

Department of Human Settlements. Full records of all estated costings and budgets 

do not apparently exist for any party the Joint Venture, or the subcontractors Oni Group 

(Pty) Ltd of Mastertrade There is apparently neither documentation nor proof of all 

expenditure from or by any party. The invoices reveal nothing. This suggests that this 

project was, trom beginning lo end, not intended to be one for proot of value and 

expenditure in production of value but merely a project for extraction of and payment of 

money to the Joint Venture by the Free State Department of Murnan Settlements 

766, It should be mentioned that the demise of tr AMpamnbani and his inability to assist the 

Commission either wth documents or personal testimony is not the source of the 

problem. AM AMpabani was only one individual in a Joint Venture comprising a 

registered company Diamond Hi, doing billions of Rands in business The Joint 

Venture and all its constituent parts had a duty and obligation to keep full and proper 

records of all business dealings and financial transactions 



77 AM Sodi's protestations of reliance upon Mr Mpamnbani and ignorance about detail are 

unconvincing.hrs explanations are unOOinOig and his excuses do n0t ing  rue  

Mr  Soi lacked credibility and was dishonest in his evidence in a number of respects 

768 The Free State Department of Human Settlements continued upon ts pursuit of failure 

when there wars no regular and 0documented inspection of work done, no scrutiny of 

reports presented, no demand for information when incomplete invoices were 

presented. Instead, pay0e0ls wer¢ made al06l 0p0 den0d 

769 That payments continued to be made months after the office of the Auditor-General had 

flagged this Asbestos project on 1 July 2015 and had attempted to curtail further 

expenditure of taxpayers' money thereon speaks to more than just lack of care an 

incompetence tt is s clear expression of deliberate disregard tor instruction by the office 

of the Auditor-General 

770. Such conscious and calculated avoidance and flouting of all legislation, regulations 

protocols and procedures from the moment of receipt of the Prop0 al to these final 

payments made to the Joint Venture suggests malfeasance on the part of officia ls  in  

the  Free State Department of Human Settlements in collusion with the Joint Venture 
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“COST OF BUSINESS” SCHEDULE - SECRET BENEFICIARIES 

771. A spreadsheet594 entitled “Cost of Business” contains a schedule of payments to various 

entities or persons some of which or whom are identified only by initials. Against each 

name is recorded a sum of money in Rands ranging from R1 million to R10 million. The 

“Total Cost of Business” is added up to the sum of R82 608 567,90 (eighty-two million, 

six hundred and eight thousand, five hundred and sixty-seven Rand and ninety cents). 

The Project Value is recorded as R255 million (with R127.5 million to be paid to the 

Joint Venture over 2 financial years, that is 2013-2014 and 2014 to 2015).  Against the 

R255 million the Total Cost of Business amount, as scheduled, is set off 

(R82 608 567.90) resulting in a “Project Value-Cost of Business” of R172 391 432,10 

(One hundred and seventy-two million, three hundred and ninety-one thousand, four 

hundred and thirty-two Rand and ten cents). From this “Project Value” amount it is 

itemised that R86 195 716,05 (eighty-six million, one hundred and ninety-five thousand, 

seven hundred and sixteen Rand and five cents) each is allocated to Blackhead and 

Diamond Hill. 

772. The schedule also contains three columns entitled “1st payment”, “2nd payment” and “3rd 

payment”. Sums are identified against all but one of the names, under one or more of 

those columns. 

773. Mr Sodi explained that he and Mr Mpambani had a discussion about the preparation of 

this document which was to set out the costs of the project. Mr Sodi said that after the 

discussion he left his office for another meeting in the boardroom and, in his absence, 

Mr Mpambani prepared this “Costs of Business” schedule on Mr Sodi’s own 

computer.595 The purpose of the spreadsheets, said Mr Sodi, was to indicate “how much 

                                                 
594 Exhibit TT8, p 123. 
595 Transcript 19 August 2020, p 133, lines 18 -22. 



the project is going to bring in revenue" A Mpabani then told Mr Sodi that he had 

emailed the spreadsheet from Mr Soi s computer to his own because he had fur ter 

work to do on the document 

774. On 28 March 2015 Mr Mpambani sent an email to Mr Soi' addressing him as Eddie 

and asking him to note that the payments highlighted in yellow were the ones for 

Mr Sodi to take care of and the rest would be dealt with as discussed. le, that is 

Mr Mp8bani, said that he had effected the payments in two batches. in his evidence 

Mr Sodi said that he recalled rec wing this @mad. 

775. MI Sodi told the Commission that he had first seen the Cost of Business schedule in 

the course of discussions with investigators of the Commission. Mr Sodi s.id that he 

was surprised to see that he was only getting the gum of R6 mi#lion when he had 

expected to receive R103.5 million owevet, as noted above, Mr Sodi also stated 

that he was aware that Mr Mpamnbani had prepared the spreadsheet on his (Mr Soi'$) 

computer in his office «o 

776. The Cost of Business spreadsheet indicates payments made to Mastertrade 

(R44 298 567,90), Martin" (R1.5 million), Steve" (R1 2 million). 

777 Mr Sodi told the Commission that he did not look at the spreadsheet«' pnd denied 

Business"schedule. He stated that no money should have gone to any other person 

and that there was no one else who wars pa fromn the funds that went into Our a0OOuInl 

script, 19 40gt 2020,p 136,is 13.25 
pelt TT8,p283 

feast.ngt 19 A0g8t 2020,9138,line 1-4 
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not a single individual and there's no payments that were paid from the J(oint') 

Venture) because. I  was the signatory to the accou 

778 Sine the schedule contained those payments which were made to persons or entities 

openly and legitimately identified with the Asbestos Audit, it was unusual to find 

payments made to other en0ties or inrvduals which or who were only ebed by 

initials such as TZ,TM.'AM, JT and others. 

79 ltwas put to AM Soi that a businessman such as himself would have been interested 

in the costs incurred by the business and he merely responded I diint pay attentie' 6n 

780 Athas always been common cause that the Joint Venture Agreer «ovided for all 

profits to be shared equally At paragraphs 2t04 of the Joint Venture Agreement #t we 

recorded that the works were to be spit on8 50/50 basis and at paragraph 5 that All 

the costs, (direct and indirect as agreed by both parties) incurred by either party pnior 

and/or during the duration of the contract will first be deducted betore any disbursement 

of funds or profit sharing As Mr Soi confirmed in his evidence, we knew what the 

costs were going to be what then would have remained was an arnount that would 

be shared equally between the two partieee ao 

78 When asked why those payments were not paid out of the bank account of the Joint 

Venture f such payments related to the cost of the business, Mr Soi could only respond 

I didn't pay attentie was unable to answer the question that a legitimate cost 

of the business would be paid out of the joint account merely responding I did not pay 

resonipt 19 August 20.20,p149, lines 920 
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attention to that email. I did not see the part where he says the one highlighted in 

yellow must be paid by you sot 

782 Mr Mpambani's email indicated that he had discussed this issue with Mr Sodi who 

confirmed that there had been discussions. When it wars pointed out that a business0an 

would want to see that Ar Mpambani had correctly recorded the position, A Soi had 

no answer 

783 AM Soi told the Commission that he knew of no person with a legitimate claim to any 

people who were to be paid more than R25 million from their Joint Venture business 

about whom Mr Soi knew nothing 

794, Itwas pointed out to Mr Soi that the only persons whom he knew were those person 

whose payments appear to be legitimate business e xpen es  but  that  he  did  not  know  

even  one  of  those whose payments were suspect Mr Soi responded that maybe this 

guy had his own arrangements which he id not disclose to nee 

785. The difficulty with this resp00e, as pointed out to Mr Sodi, is that #t appears that 

Mr Mpambani did not intend to conceal these other payments from Mr Sodi After all 

Me Mpamnbani had discussed the schedule with hi, prepared the document on 

Mr Sol's computer, returned the completed schedule to Mr Sodi and an accompanying 

email with advice regarding responsibility tor the payments. Mr Soi agreed that it would 

seem that there was no attempt at concealment by Mr AMpamnbau." 



786 in his evidence Mr Sodi agreed with the proposition that there was an intention on the 

part of AM Mpambani to conceal the identity of persons to whom payments were being 

matte He also admitted that it was reasonable to 0onClude that AMr Mpa0ban¥ 

contemplated illegitimate payments to at lest some of the people 

Conclusion on the Cost of Business to the Joint Venture 

787. The Commission concludes that Mr Mpambani, representing one party to the Joint 

Venture, prepared the schedule setting out the Costs of Business to the Joint Venture 

and that this schedule was set to, me0eved by an1known a04 us0004by Mr Soi, 

representing the other party to the Joint Venture 

Beneficiary.T 

788. One set of initials is that otT The schedule records the sum of RR10 million in the 

cost of business column," Under the Year column an amount of R million is 

reflected. The sum ot Rt million is recorded under each of the three payment columns 

(i. Rt million 1payment"; R1 million 2payment";Rt million 3parent") 

The 3 payment" of Rt million is highlighted in yellow, which according to Mr 

Mpambani's email of 28 March 2015 meant that Mr Sodi was to take care of that 

payment 

The Range Royer- .R6O0 000 (sex hundred tossed .Rand 

789, On 21 December 2015 a sum of R600 00O (six hundred thousand Rand) was 

transferred from the personal bank account of Mr Soi held at NB t0 the ABSA bank 



account of $MD Trading Group CC (S4MD'), which is held in the name of Ballito Ford. 

The credit description of the recipient is referenced as T 

790. Mr SM Duminy, a member of the SMD, confirmed that Mr Zulu was a customer of SMD 

and that, on 23 March 2016 SMD invoiced a Range FRover 2013 model to Mr Zulu. The 

$MD invoice indicates the price of the vehicle to be a total of R1 385 964 (including 

VAT 0f R194 035.09).A cash deposit of R690 00 was paid towards this purchase pnice 

and the balance was financed by Wes.ban4e 

Ihe Explanation 

791. Initially, Mr Sodi gave no explanation to investigators for this payment of R600 000 (six 

hundred thousand Ran) telling the Corri gion  that  the  question was not posed to 

792 In his second affidavit to the Corr is.sion _ gr Soi confirmed that this payment was 

made by himself to $MD dealership in Balli/to, Kwe-Zulu Natal. He explained that he 

and Zulu had met in abut 201f and had developed a friendship, Forn tmne to tire 

he would visit the social venue, knowns TZLounge situated in Pieterrmanit.burg and 

when he did so, it was convenient for him to also replenish the stock of my bar at m 

Zimbali home with liquor and soft drile er puring 2015,AM Zulu's lounge did not have 

credit card facilities and Mr Zulu extended a running tab to me because l do not always 

carry cash with me. At the end of 2015 AM Zulu informed Mr Sodi that I had 

accumulated a bill in the region of 60O 0O (six hundred thousand Rand) at TZ 

Lounge"and enquired when Mr Sodi intended to settle his bill as he, Mr Zulu, was 
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about to purchase a vehicle. Mr Zulu requested that Mr Soi make the payment to 

$MD. 

793 Mr Sodi gave a similar explanation in his evidence before the Commission adding  that 

he had  bought this alcohol over a period of about six months or get ace or twice a 

mnong' gd that it was always in my car; l always took the stuff with n+.4 id not 

recall Mr Zulu bringing him a delivery in Zimbali. Initially, he stated in his evidence that 

Mr Zulu does not have credit card faciiti6e'Ad later qualified that l say that on the 

pressed on the sum of money involved tor the purchase of alcohol over a peniod of 

about six months for his holiday home in Zimbali, he told the Commission that certain 

types of alcohol are pricey"detailing that champagne costs between R4 000 and 

R 000 per bottle and that he is an avid collector of wtiski 4 

794. In an interview with the Commission investigators A Zulu responded that Sod 

made such payment to SMD on my instructions in discharge of a debt due by him to 

one of my businesses, T?Lounge, for goods sold and delivered and services rendered 

during 2016+4e stated supporting documentation and details of all sales to Mr Sodl 

and other customers are not in my possession Thi4 is due to the nature of the informal 

business that T Lounge has been operating under since its inoption. The running of 

this business does not keep documents as far back s the peniod under question"" 

Mr Zulu stated that the close corporation has an account wt FN which had provided 

a credit card machine but he speculated that there may have been instances where 



the machine may not have worked as this does happen from tire to tire but I cannot 

recall specific instance6.at/aniours a-hoe third parties would have been used from 

time to tie"to make deliveries but Ar Zulu told the investigators that documentation, 

details, dates, addresses, vehicles making deliveries were also not in his possession 

by reason of the informal nature of the bus.ineg oh geotds ot A Sols debt would 

have been kept in writing and by mental noter tut no documentation thereof was 

available 

795. Mr Zulu told the Comm son that he had known Mr Sodi before 2014 and that he had 

been a customer of his busing.get about three yegg ping this tire, he would 

place orders of liquor in particular"at the T?Lounge where food and liquor is sold in 

Sobantu Township He said that there wilt be diaries where the order is written down 

and the amounts ot money which I think it will be about R604 00an! Mr Zulu then 

went on to offer to the Commission I could check the diaries""A Zulu responded to 

the question why he had asked 4 Sodi to make payment of this sumn for his personal 

benefit and not to the business by simply stating that he wars8sole owner with his wife 

and saying that when you fun a business for your monies to be paid to you that are 

owed to you, you use different methodologies then complained at some length 

that the Commission investigators had failed to ask for documentation which was why 

he had not provided banking and other information 

796. That Mr Sodhi had made payment of the sum of R600 00 out of his own banking a0Count 

to $MD Trading CC to enable Mr Zulu to purchase the Range Rover was not initially 

revealed by either AM Sodi or Mr Zulu in their affidavits or statements to the Cormission 
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Investigators and only emerged once both were question ed  about  what  had  been  

discovered from Soi's bank statements and S4MD 

797 The explanation offered by Mr Sodi and Mr Zulu is simply false and dishonest. Mr Sodi 

never bought liquor of that amount from A Zulu's business 

7971 First. TZLounge is described by Mr Zulu as a sports bar in Sobantu township 

outside Pietermaritburg where food and alcohol are sold.Yet, Mr Sodi would 

have the Commission believe that this is an outlet where he pureh es bottles 

of champagne costing some R4 009 Gt RS 000 ad where an avid whisky 

collector" finds products. It is scarcely credible that such premises would stock 

what can only be imported champagnes and whiskies at all let alone in 

sufficient quantities for one such as Mr Soi to snake purchases from stock on 

hand since there is no suggestion that special orders were placed in advance 

which would involve the creation of documentation 

7972 Second, Mr So(di claimed that he went to the sports bar himself and took the 

liquor and it was always in my carthat he transported the boxes of alcohol 

These regular visits over the period t T? Lounge to purchase alcohol were 

supposedly bcau he would wist hes on in a nearby boar ding sch0O Or g0  

to his holiday home in Zenbali Yet A Zulu's written statement to the 

Commission lnwestigators specifically stated that the payment for the Range 

Rover was in discharge of a debt for goods sold and delivered and services 

rendered. In fact, Mr Zulu referred in his statement to orders he will place 

However, Mr Zulu was unable to provide any details to the investigators of 

vehicles used b T?Lounge for making deliveries 

7973. Third,M Sodi claims that over a period of about six months he expended some 

R600 00 or more on alcohol without using a credit card or making a bank 



transfer to the close corporation which owned the business n fact, Mr Soi told 

the Commission that [Zulu] does not have credit card facilities" which was not 

the version of Mr Zulu who stated that 1 Lounge  did  have  a  credit  card  

machine provided by FNB. He could not state when or how often that machine 

failed to work or which $Ng apparently failed to ensure was in working order; 

7974. Fourth, tis unlikely that two businessmen - one operating a large commercial 

enterprise, Blackhead and the other occupying the high-level of appointment of 

Director-General in the civil service would be so informal in regulating their 

commercial relationship The one built up a debt of over half e million Rand 

over a period of some six months. Yet, Mr Sodi and Mr Zulu were supposedly 

happy to operate on d somewhat casual cash basis 

7976 fifth the amount of that debt is nowhere recorded at least not for presentation 

to the Commission. Mr Zulu said that the tally of what was sold and taken by 

Mr Sodi was kept in writing and by mental note and even suggested he was 

in possession of diaries recording same which he never produced. It begs 

belief that any business would alow such a debt to increase to such an amount 

with no proof thereof or would dispose of liquor without any stocktaking tecords 

t is noted that business and accounting tecords for the close 0orporation 

operating as TZ Lounge would be expected to be prepared tor tax purposes 

7976. Sixth, the absence of any documentation is supposedly justified on the grounds 

that the Z Lounge was operating on an informal basis... Sine its inception 

stands in contrast to its ability to source and make available bottles costing 

thousands ot Rands and whisky to delight a lletor Given the monetary value 

of Mr Soi's custom alone, this was a substantial business; 



7977 Seventh, it is somewhat surprising that Mr Zulu allowed this debt to incre e 

month by month and be toled over month by month without de0an] for 

payment. When, according to Mr Sadi, request for payment was made by Mr 

Zulu, there was apparently no discussion about the amount involved Mr Soi 

offered immediate payment Me Zulu instead asked for payment to be made to 

a dealership as a deposit on the purchase of the Range Rover. In other words, 

immediate payment to Mr Zulu was neither needed by Mr Zulu nor made to him 

personally 

7978. Eight, the close corporation which owns z Lounge, Morow investments 37f 

CC. was deprived of over half a million PRand as this was the entity which 

purchased ad sold stock and intended to make a profit. Payment tor these 

goods was never received by the close corporation of wtic.h Mr Zulu and his 

wife are the owners. Mr Zulu laired that his business at the Lounge was 

conducted on a very informal basis yet the legal incorporation of the close 

corporation suggests a sophisticated businessman who wars happy to have a 

sophisticated clientele with expensive tastes 

797.9. Nine, Mr Zulu was indignant throughout the investigation of his affairs and 

questioning of himself that he was being subjected to his process This is 

evidenced at some length in his written responses to the Commission. ±He was 

vexed that the investigators had not themselves pursued documentation even 

going to so far as to state to the Commission I would have expected the 

Commission to have investigated my bank accounts by virtue of the subpoena 

powers or summons powers that they have at their dispose6yet as was 

ope»bat TS1,p 



797 10 

pointed out to him when he gave evidence, his bank statements would have 

been silent on this payment made on his behalf to $4MD Trading CC 

Ten, Mr Zulu repeated that he had made a full disclosure of all financial interests 

and dealings and that the Commission investigators had failed to ask relevant 

questions or ea relevant documentation. When spe0hoaly as.e in a letter 

of 28 August 202 to provide the relevant documentation in his possession that 

he had told the Commission hewing that he had not been requested to furnish, 

he responded lease find the attached declaration in relation to the payment 

of the vehicle under question in which the R60O 0OO is inherently declared. The 

insinuation that this was an attempt to hide the declared funds is therefore 

incorrect o pp document attached by Mr Zulu to this repose is titled 

Fianci isl0sure Form .Annexure AM4e the Fiancil Yer 2016 t10 2017 

and appears to be a form prepared for his employer since t requires information 

such as a PeRSAL umber which is a Government employee reference 

number and also8sks for the namne of the Department and salary level in that 

document, Mr Zulu as indicated shareholdings in three entities including 100 

shares of nil value in T Lounge and his ownership of four motor vehicle 4 

Nowhere in this document is there any indication that Mr Soi or anyone else 

made any payment to Mr Zulu or on his behalf to any other entity in respect of 

any asset including any motor vehicle In short, records pertaining to A Zulu 

remain silent in respect of himself and 4r Soi and payments made to himn or 

on his behalf, 
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797.12 

lt is important to reflect the investigation done into the business of T7 lounge, 

machine. The report also deals with the nature of the business or1The bank 

statements of Morrow investments show that it is unlikely that one customer 

could have accumulated a debt of R609 00 at that tine No proof of stock 

purchase to support Mr Sodi's orders could be found, and 

The evidence of Mr Soi ad AM Zulu on the reason tot th payment of 

R600 00O to $MD should be rejected 

aoslusion .about.the Cost.ot Business. w TE 

798. The only conclusion which the Commission can reach is that the story of the 

indebtedness of Mr Sodi to Mr Zulu in the amount of R604 000 (six hundred and tout 

thousand Rand) by reason of purchases of alcohol at the TZ Lounge is pure fabrication 

That fabrication is tendered on a haphazard and facile bes.is to attempt to explain the 

payment by Mr Soi of R600 000 to the motor dealers on behalf of Mr Zulu The need 

tor justification of such payment is to remove this payment from the ambit of the granting 

of the Asbestos contract in the Free State between the [Blackhead /Dimond Hal Joint 

Venture and the Free State Department of ±Human Settlements 

799. Mr Sodi agreed with the proposition put to him that the involvement of Mr Zulu in the 

Asbestos contract was neC Say because he € Jed to approve the buget 

adjustment pd that he knew that the role of Mr Zulu wars to make sure that the 

contract obtained approval and that the funding for the contract became avail.ate 4'g 

short, Mr Soi concurs that the approval of Mr Zulu was essential for the Joint Venture 

rescipt 19 Aug$t 2020,p177.180 
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to obtain both the Asbestos contract and the R255 million (two hundred and fifty five 

million Rand) the Joint Venture was to be paid 

800. Both Mr Sodi and Mr Zulu admitted that they had each known each other for several 

years before the contract of Blackhead in a Joint Venture with Dianond 1. was ever 

mooted They had not only met but both said they had become friends 

801 tis notable that on his version Mr Zulu sarw no impropriety in agreeing to Mr Mokhesir's 

proposals concerning Blackhead notwithstanding that he was both a supplier of alcohol 

to Mr Sodi and considered they were friends Yet, when questioned by the Canonission 

investigators, Mr Sodi disrvowed any knowledge as to any person with the initials TZ 

although at the Commission hearing he agreed that he knew someone with those 

initials, who had been involved in facilitating the Asbestos project and to whom he had 

made payment. 

802. The payment of some R60 0OO supposedly to settle a debt for alcohol is without doubt 

a fiction 

803. As discussed in some detail above, Mr Sodi and Mr Zulu re asking this Commission 

to accept that Mr Sodi purchased alcohol of a superior quaty and price from a township 

lounge which in the next breadth is stated to operate on an informal basis 

804 Ahough there was a credit card machine available furnished by FNB tis was not used 

by Mr Sodi to make payments instead no record was ever kept of Mr Soi's 

indebtedness save that of memory"and diary records which do not apparently exist 

Two businessmen, both of whom harve incorporated teit businesses, fail to keep 

records and allow such indebtedness to accrue over a peni0 of tine 

reasonipt 19 A0gut 2020.p186186 



805. The goods were either delivered by Mr Zulu or taken away by Mr Sodi - depending on 

who gave evidence but there is no indication of the nature of alcohol, brands, cartons 

or bottles or any evidence that such purchases were ever made 

806 This purchase and consumption of alcohol allegedly occurred because AM So&di was on 

his way to or from his holiday home in inbali or visiting his son at boarding school in 

the vicinity of Pietermanitzburg. These travels are used to explain Mr S0di's travelling 

vast distances to purchase alcohol from a towns.hip tavern which just happens to be 

owned by the man who is Director-General of the Department from whom Me Sod 

hopes to achieve assistance in obtaining a contract 

807 No explanation is ever offered as to why the Director-General of the Department of 

Housing. based in Pretoria, always managed to be at the TZ Lounge in a 

fietermnaritzburg towns.hip when Mr Sodi passed by and wanted to purchase alcohol 

Ie Mase±at, .R1.000 000 /one melon Rang) 

808. On 26 May 201 the sum of Rt million was transferred from Blackhead's A8SA bank 

account to SMD's ABSA bank account, the sane motor vehicle dealership in Bal.to, 

KwaZulu Natal where the Range Rover was purchased The credit description of the 

recipient is referenced as Thabani Zulu 

809 l an affidavit Mr Durniny a4 S4AD confirmed that the payment was applied towards the 

sale of a Maserati to a Mr Mabheleni Ntu gA4D had purchased this Maserati for 

the sum of RR1 554 419.51 (one million five hundred and fifty four thousand, four 

hundred and nineteen PRand ad ft one cents) and then sold this vehicle to Mr 

Mabheleni Ntuli (Mr Ntuli) for the um of R1 888 740.90. $MD accepted a Jaguar 

vehicle from Mr Ntuli at R1 000 000 (one million Rand) as a trade-in towards the value 



of the Maserati. Mr Duriny explains that the Rt million payment made by Blackhead 

0n 26May 2015 went towards the settlement of the RB99 000 on the Maserati that was 

owed to Mr Ntuli The excess of R110 000 was retained as A#r Nuli owed $4D monies 

under other transactions. in other words, the wtole 000 000 wars credited as 

indebtedness of Mr Ntut to S4 -o4 

810. Mr Sodi dealt with the issue of the Rt million payment in his second affidavit. le said 

that he had loaned Mr Ntul 1 million in order to further his business Unfortunately, 

this was not dealt with in his oral evidence but his version 0la loan Cano be a0oepled 

without further investigation Why wars there a reference of A Zulu in the records of Mr 

Sodi's company in relation to this payment? Why was it not paid directly to Mr Ntui ? 

81f t# Zulu appeared provoked and somewhat irate in his affidavits and his testimony 

maintaining The one million l have no clue about the 6 g4ever, when pressed with 

the reference in the payment rom the bank account of Blackhea e SMO 

description as per our bank statement Thabani Zulu Mr Zulu explained the 

connection between himself and this Mr Ntuli who had received the benoft of Rt mion 

from Blackhead under his namne 

812 AM Zulu told the Commission I can only speculate that t could be that AM Null wars 

introduced to [Mr] Sodi by mysee' pd went on to detail that he knew a person, 

Mr Mabheleni Ntuli, in my business that I do in Pietermaritburg"ad that he had 

known Mr Ntuli as a businessman an I introduced Ntuli to Sae ich introduction 

he said had happened in Gauteng in an unknown year 



813 This chain of connections was slowly and reluctantly revealed to the Commission by 

Mr Zulu. Initially, Mr Zulu was indignant at any suggestion that he, T had any 

connection with the Rt million recorded on the Cost of Business" schedule as having 

been paid or was to be paid to himself as either the first or second or third payment 

Then, he denied all knowledge of the payment of the R1 million paid by Blackhead to 

$4MD However, that payment from Blackhead to $MD was clearly identified as 

pertaining to himself Thabani Zulu - although the payment directly benefitted 

Mr Ntuli as part payment for the Maserati. Only then, did Mr Zulu admit that he knew 

Mr Ntuli. in fact, when it was put to him at the Commission haring that Mr Soi'$ 

explanation for this is that he just associated you with Mr Ntuh responded. can 

only Speculate that it could be that Mr Ntulr was introduced to Mr Sodi by myself and 

he then went on to disclose the personal link between all thee persons Mr Zulu 

Mr Ntuli and Mr Sodi 

814 Regrettably, neither A Sodi nor Me Zulu revealed more about their connections with 

Mr Ntull and why Mr Ntull received the benefit o4 pillion under the fubric of 8  

payment involving Mr Zulu. One cannot help but strongly susp4ct that this may wel 

have been another kickback tor Mr Zulu's benefit but further investigation wilt be 

necessary, The Commission's investigators tried to locate this Mr Ntulit over a long 

period without suc ce ss  

Beneficiary.TM 

815. Another set of initials is that of TM, The schedule records the sum of RS million in the 

cost of business column",Under the Year f column an amount of RS million is 

reflected The sum of Rf million is recorded under two of the three payment columns 

(le. Rt million 1 payment"; Rt million 2 payment ) and R500 000 is recorded 

resonipt 6 August 2020,p166 



in the third column, that is 3 parent The 3 pyrnent" of R500 000 is highlighted 

in yellow, which according to 4Mr Mpamban's ema of 28 4Mach 2015 meant that Mr 

Blackhead Consulting pays tor Mr Mokhesl's property 

816. On 2 Aprl 2015 the sum of R650 000 (six hundred and fifty thousand Rand) was 

transferred rom Blackhead's ABSA bank account to Kramer Weihmann and Joubert 

Attorneys" trust account held at FN8 The entity igs fem of attorneys in Bloemfontein 

car yin out 0onweyan0in woke.Ms Aniche Pleine from the firm aced as 0owe ya0 

in the transfer of a residential property situated at No Wd Olive Heights 

Bloemfontein, to the Lkemo Family Trust'That transfer was registered on 29 January 

2016Te purchase price of the property was R1 640 000 (one million six hundred 

and forty thousand Rared) The sum of RR650 000 from Blackhead was paid as the 

deposit and the balance was funded by a mortgage registered over the property in 

favour ot ABSA tor the sum of R1 million 

817. Mr Mokhesi is the founder, a Trustee and a beneficiary o Likemo Family Trust This 

Trust was formed on 4 May 2015.'Letters of Authority were issued by the Master of 

the High Court to Mr Mokhesi and two others on 27 October 204744 Mokhes signed 

the offer to purchase the property and all conveyancing documents on behalf of the 

Family Trust 



818. In the first affidavit Mr Mokhesi furnished to the Comm'ssion, he stated have never 

received kickback from anyone in relation to this project, whether tvough payment of 

my property bond, children school fees te. 

819. When he was confronted with the documentation in the hands of the Comm sion 

Investigators, A Mokhesi deposed to a second affidavit with prepared responses to 

specific questions on this topic. Mr Mokhesi stated 

During the ire of the As.be sos Aud I becare acquainted with A Edwin Sod 

(Sol) We became friends. As a result of my appreciation of $or's business sled 

and my impression that he en0yow.al, Ires0/d to a00/08h Soi t0 $0in0Min 

the investment in a pr0ply liar.bin, f.elrning lo the a.qui.ton of the pr0pty 

referred to in paragraph [residential property situated at No$ w4 Olive Heights 

Bloemfontein] Sor was inert tied whereafter the L o o  fay Trust, tepee nted 

byny.elf concluded conn.roil tr bi n  th.4 to b f.60o4et.atat thi 

juncture the As.be tos Audit which was conducted by Black.he Consulting (Pty) Ltd 

was aready foaled at the tire that the transaclien was entered into. odi in inns 

of the provisr ns of our agreement caused paryrent of the amount 4 660 000 t0 t8 

trust a0oount of Kraner Wehmann an Joubert Attorney, in order lo.et Sor's 

portion of the purchase 0on.oration infos.pet of the property invest 

820. The agreement entered into between the Likemo Family Trust and Blackhead record 

reflected that the property had been identified as s potential investment opportunity in 

which the parties could be interested, that Blackhead would contribute R60 000 (sir 

hundred and fifty thousand Rand) to the acquisition of the property while Likemno F amniy 

Trust would raise the balance of R1 000 000 (one million Rand) of the purchase price 

The property would be registered in the name of Lero Farid Trust and Lkemno 

Family Trust would be entitled to rent out the property and would manage the rental 

enterprise with the parties sharing in rental income proportionately.On the sale of the 

property, each party would receive their initial investment and the apt.al appreciation 

wees#tat T2A,p26 
pelt T722,p23 
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proportionate to their initial investment There were also arrangements for Likermno 

Family Trust to pay certain sums to Blackhead should the property not be sold within 

821 AM Sodi's evidence was that he had not initially mentioned this payment by Blackhead 

to contribute to the purchase of the immovable property registered in the name of the 

Likemo Family Trust of which Mr Mokhest and other family members were beneficiaries 

because he dealt specifically with the questions that were posed to me . and  he  

responded to those que st in g  Soi  now  told  the  Commission  that  he  was  a  

property investor and responded to Ar Mokches/'$ proposal of the de velo pm ent  This, 

said Mr Sodi, was a perfectly legitimate and above-board transactig 

822. Mr Mokhesi confirmed that this property had not been rented out and was the property 

in which he himself resided at the time when he testified before the Commission 

823. The explanation ottered by both Mr Mokhesi and Mr Sodi for the payment of this sum 

of money is so incomprehensible that it must be rejected es false 

823.1. The immovable property is registered in the name of only the Lero Farly 

Trust The property is registered in the Deeds Office in the name of Lerno 

Family Trust with a mortgage Bond in favour of ABSA Bark in the amount of 

Rt mlion (one million Rand) registered against the property. geckhead has 

no interest registered in this property nor laim on this property. Both 4 

Mokhe pd Mr Soi claim to understand and agree with this legal and 

commercial state of affair ever, when AM Mokchesi wars questic ned why 

neither Blackhead nor Mr Soi had nights in this property or any secunity for the 



supposed investment and it was pointed out that, should Mr Mokhesi die or the 

Trust could not pay instalments on the mortgage bond registered over the 

property, then the property could be attached and sold in execution by the bank 

as mortgage bond holder, he was incoherent in his inability to explain this 

bizarre commercial transaction" Mokhesi could not provide any 

explanation or answer a0d meandered on and on appare0/y lost in tis 00r8rs.s 

of improbability­ 

823.2. Mr Sodi claims to be a property investor, commercial and residential ls 

looking at a partner who can invest with negowever, wars not AM Soi 

but Blackhead which made the investment Thi was an enterprise supposedly 

entered into by a registered commercial entity Blackhead Blackhead had, at 

that time, annual income in the millions and indeed bions of Rang« 

strains credulity to even contemplate that Blackhead would seek a commercial 

and investment partner to purchase immovable property valued at no more than 

R1650 000 (one million six hundred and fitty thousand Rana). The partner with 

823.3. Neither Mr Mokhesi nor Mr Soi have given any indication why there wdes or 

could ever be potential investment 0opportunity"to be found in this property. 

The purported recordal of same in the investment agreement of 1 Apr4 2015 

offers no assistance in this regard; 

823.4 To the extent that Blackhead is claimed to be an investor in this property, it 

should be noted that there has been no production of a resolution of directors 

fearscnipta28 September 2020.p84-81. 
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to make such purchase, no record of any minutes where the company 

determined upon this investment, no provision 0f an¥  0on.pan fe00rs Or 

acquisition of an asset in the company register; 

8236 Blackhead has gone to the trouble of registering itself as a company in terms 

of South Atnican legislation while Mr Mokhesi went to the rouble of registering 

the Likemo Family Trust. Yet neither entity, Blackhead or Likemo Family Trust 

went to the trouble of ensuring that their investment agreement was dratted by 

an attorney or even properly recorded and witnessed AM Soi himself told the 

Commission that he has property investments in pretty much trust.Ad that 

he could be talking about in the region of maybe twenty or so propertieee or 

Instead, both Mr Sohr and Mr Mokesi claim that their agreement" was a 

product of their combined efforts. Mr Sodi said I got the template from the 

internet and changed it to suit our needs and l provided a copy to Mr Mokhesi 

to make his comments and inputs into the agreement which he id and we 

finalised it and it was really a layman $ agreement that was rafted by the wo 

of u ee g  Mokhesi  c  said made an input to this agreement and l gave it to 

Mr Sodi to finalise 

823.6. The Deed of Trust was signed on the 4"44ay 2015.he agreement supposedly 

signed by Mr Sodi on behalf of Blackhead and Mr Mokhesi on behalf of the 

Likemo Family Trust was signed on 1 Apr4 2015 which was prior to the 

establishment of the Trust on 4 May 201 Thus, the commercial agreement 

between AMr Sodi and Ar Mokhesi was entered into on behalf of a Trust which 

reasonipt29 September 2020,p21,lie T 
regescript 29 S0pleb 2020.p22,lie l 
wee#tat TT22932 
reascript 29September 2020,p16.17 
reasonipt 29 September 2020,p14 



did not yet exist Accordingly, it was impossible 'or the Trust to have been 

issued with a registration number prior to its establishment and registration at 

the time of signing this agreement Yet, this purported investment transaction 

agreement between Mr Soi and Mr Mokhesi contains the registration number 

ot a  Trust which @id not yet exist and which had not yet been allocated a 

registration number by the Master of the High Court Quite obviously, this 

document could not have been and was not signed on 1 April 2015 When this 

uncomfortable incongruity was put to Mr Mokhesi, he responded that the trust 

number was put there later"we already had an agreement even though th 

trust was registered let%er Mokhesi appears to be su99sling that there 

was a verbal agreement reached on 1 Apr4 2015 pnior to formation of the Trust 

which agreement was then reduced to writing after establishment of the Trust 

and the date inserted thereon was not the date of typing or signature 

whichever the explanation there is one the document presented to prove 

the commercial transaction" of the investment opportunity in which both 

Blackhead and Ldemo Family Trust participated is clearly a deceit and is 

fraudulent 

823.7 There is no possibility of checking the date of drafting of or any amendments to 

the document since, according to Mr Sodi, he no longer had the laptop on which 

the contract was (draftee­ 

823.8. The Deed of Transfer date 29 January 2016 records that the property was 

being transferred into the name of The Trustees for the time being of LIKEMO 

FAMILY TRUST Registration Number IT444/20156n 1 Commission has not 

been furnished wth the original Letters of Authority issued by the Master of the 

feascript28 September 2020,973.74. 
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High Court prior to the transfer of the property into the name of the Trust but 

clearly Mr Mokhesi was the founder and one of the original trustees The 

Commission has been furnished with two Letters of Authority issued by the 

Master of the High Count. One is dated 20 May 2015' The other is dated 2T 

October 2047 hen Mr Mokhesi ceased to be a trustee This is a somewhat 

surprising course of action since 4Mr Mokchesi was clearly the mind behind the 

formation of the Trust and the initiator of the purchase of the property in which 

he resided However, resignation fromn the Trust as a trustee and issue of new 

Letters of Authority which do not have his name thereon ensures that he and 

his name and identity were therefore removed from the database of the Master 

of the High Court as a trustee 

income possibilities for this investment opportunity However, it is cornmnon 

cause that there is no income obtained from th investment The property has 

not been rented out Soi told the Commission that Ar kMokches wars 

00cupyin the property since ft was acquired there was no rental at that 

tie."e S0di said that eventually, we settled on him staying in the property 

and l was comfortable with that" Mokhesi explained that it is not my 

primary residential property. I am staying in that property because l work in 

Bloemfontein+ , Mokhesi also confirmed that he did not pay tent-" 

823.10 Notwithstanding their claimed desire to enter into investment opportunities 

together, neither Mr Soi nor Mr Mokchesi nor Blackhead nor the Lerno Family 

Trust have entered into any further investments or business opportunities The 

e4Evitt Tit,p52 
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823.11 

823.12 

only such investment is the one which provides a subsidised residence for 

Mr Mokh.g4 +A Sodi agreed that this was a once-off partnership explrning 

that he could go on his own in property investment but that this was a 

geographical area with which he was not farritir and he felt that because Mr 

Mokhesi lived in the area and he was able to identify potential for growth in this 

investment" 

Mr Mokhesi told the Commission that both the bond ad the property were 

needed to provide him with a r esidence. It  wars established in the next breath 

that, by reason of a court judgment against him, Mr Mokhes.i was not in 

position to obtain a 100% (one hundred percent') bond to finance the purchase 

of this specific propent? Ag this revelation was made and the implications 

and longer and more and more discursive as he volunteered ore and more 

information filly telling the Comnission that he needed a house in which to 

live but could not obtain a bond and so he needed assistance"on fat 

Neither Mr Sodi nor Mr Mokhes.i was able to explain the need for the 

confidentiality clause contained in the agreement supp¥ «iy recording their 

commercial transaction but perhaps not much should be made ot this pecause 

such clauses are common in all contracts and laymen and women may not 

realise that there is really no purpose in having such a clause inserted in an 

agreement Of course, the effect of that clause is that both parties wanted this 

agreement to be kept confidential; 

areascnpt 29 Sep Aber 2020,p84 
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823.13 

823.14 

823.15 

The improbability of the advantages of this investment for Mr Sodi and 

Black heath were pointed out to Mr Mokhesi lt  was  AM  AMokchesi  who  appe ar ed  

to gain all the avantage Mr Mok.hes agreed that t was he alone who resided 

in the property rent free and enjoyed the benefit of what he thought to be 

potentially profitable investment. le could never ave a00es.se these benefts 

if4Mr Soi had not invested in this property. A Mokhesi told the Comrie on 

that he could never have purchased a property valued in excess of R million 

because of lack of funds and the inability to obtain sufficient mortgage bond 

finance by reason of the judgment against hi M Soi, ho@vet, did not 

concede that this financial transaction advantaged Mr Mokhesi. le $ai l  

would not say it was to his benefe 

goth A S0di an Mr Mokhesi were very clear in their evidence to the 

Commission that there was nothing untoward in their partnering in such a 

property transaction since this was 201 and the Asbestos contract had not 

only been concluded but also it had been carnied out. Both AMr Soi and Mr 

Sodi wanted and which Mr Mokhesi could provide The first was payment of the 

outstanding tranches on the Asbestos Audit contract ad the second was the 

commencement of the Asbestos fRemoval portion of the contract 

When Mr Mokhes.i was questioned whether or not it was appropriate tor him, 

as Head of Department Free State Human Settlements, to have entered into 

this arrangement with Mr Soi while AM kMokchesi wars s.ti paying money to 

Blackhead and Mr Sodi ad Mr Mpambani were still hoping to perform the 

Asbestos Removal portion of their contract, r Mokhesi could only weakly 

raaoscript 28 Sep mber 2020,pl 
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823.16 

623.17 

answer this was a commercial transactii 4e wars referring to the 

subsidising of his home by AM Sodi and Blackhead; 

Mr Mokhesi told the Commission that from their point of view the Asbestos 

contract was ended and not continue4 '4 therefore, tried to suggest that #t 

wars not improper for himself and AM Soi to have their own private corer0al 

transaction', However, he explained that the reason why he saw the Asbestos 

contract as being at an end was because of the differences in prices, the 

irregularity..already flaggee phis led to a concession that, at the tire he 

and Mr Soi entered into this arrangement tor Blackhead to provide funds for 

hirmn to purchase a home in the name of his family trust, he had already corn 

to the conclusion that the Asbestos contract was irregular and that the balance 

Hit Joint Venture. A very flustered witness, Mr Mok.hesi, told the Com me s.ion  

on  hindsight maybe l should not heed he appeared to agree that in 

hindsight wars not ethically appropriate 

t was suggested to Mr So0di that lt was irregular to have transferred funds for 

the benefit of the Likemno Family Trust while the Asbestos contract was still 

being ministered by Mr Mokhes.i as Head of Department Free State 

Department of Human Settlements. He aid that the question ianise whether 

t would be appropriate to make this payment of R650 000 in circumstances 

where his company had just done pant of the job but was still going on to do 

another part. In fact Mr Sodi said. l raised ' 4  Sodi  recolle ted that he 

had a discussion with Mr Mokhesi asking whether it wes appropriate and 

reascnipt 28 September 2020, p 103,in 10 
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823.18 

823.19 

823.20. 

823.21 

Mr Mokhesi responded in effect by saying it was appropriate because at that 

point in time that Blackhead Consulting had completed what they had been 

Then AM Sodi went on to explain that this investr ent arrangement would not 

be inappropriate since nothing further was to be obtained through Mr Mokhest 

because Mr Mpambani had told him to forget about the second phase of the 

contract, 

Mr Safi continued in his admissions to th Commission that at the time of the 

transaction relating to the property the Blackhead/Diamo Ha Joint Venture 

had been paid only some of the money that was due to us, but there were 

certainly more payments that were still outstanding 

Mr Mokhesi insisted that he had no intention of hiding that trans.act"to 

the purchase of his house with A So(Blackhead but of course, there was 

every indication that the transaction wars concealed. Only Lkemo F amnily Trust 

owns the property, Mr Mok hesi himself is no longer a Trustee of that Trust. the 

of this property; and 

Mr Mokhesi attempted to maintain even to the end of his evidence that this was 

a commercial transaction" Me pointed out that I contributed substantially 

more in that particular transaction as well which ignores the fact that he lived 

in the property and paid the bond instalments and services while 

Sod/Blackhead gained nothing at all after paying R650 000 (six hundred and 

fearscnipt28September 2020.p04.lines 6- 
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fifty thousand Rand) against no security. Eventually Mr Mokhesi weakly 

conceded that maybe on hindsight should not he wrut when asked what 

he would have advised any junior official or member of staff if his advice had 

been sought, he st#f refused to make full cot ession of wrongdoing, weakly 

insisting it has never happen.4e gt he was asked to give an opinion or 

advice on such a sub/¥ 

Conclusion about the Cost of Business wgn TM 

824 Notwithstanding the sworn statements of both Ar Sail and Mr Aokchesi that they had 

neither procured nor received any benefit or advantage for Mr Mokhesi s  lead of 

Department of Human Settlements by reason of or in any wary linked to the grant of the 

Asbestos contract, thee can only be the inevitable conclusion that Mr AMokchesiis the 

TM identified in the Cost of Business schedule prepared by Mr Mpamnbani and to 

which Mr Sodi was a party 

825. Mr Mokhesi was unable to purchase his home in Bloemfontein without financial 

assistance and Mr Sodi, on behalf of Blackhead, made available the sum of 650 000 

(six hundred and fifty thousand rand) tor that purpose Every effort was made to conceal 

this transaction because it so clearly constitutes beeft given by A Soi to 

AM AMokhesi The efforts at concealment ranged frourn the formation of the family trust 

departure of Mr kMokhesi from the Trust as a trustee, preparation ofa fake document 

pretending to be a record of a commercial investment opportunity rather than merely a 

gift to a senior government official. 

826 That both Mr Sodi and Mr Mokhesi knew that what was being done was irregular and 

unlawful is found in their initial denials of exchange of any financial benefit to 

rescript 28 Sep mber 2020, p109,line f 
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Mr Mokhes.i When confronted with the documentation made available to the 

Commission they hastily fabricated a story about an investment opportunity document 

827 Mr Sodi had to agree that Mr Mokhesi was an esse hial cog in the Blackhead/Diamo 

Hill project while 4Me Mokhesi conceded that he had made no disclosure of this 

The Cost of Business" Schedule Further Secret Beneficiaries 

828. Included in the payments identified as a cost of doing business are further persons 

whose identities are sometimes concealed and who do not, on the face of t, appear to 

be persons or entities who provided goods or services pursuant to or as part of this 

Asbestos Eradication Project 

629 Questions immediately arise in respect of the motivation of Mr Soi or Mr Mpanbani in 

making payment to these individuals or entities and the motivation of such persons in 

receiving these funds. There are also questions as to any reciprocal contribution made 

by each one of these individuals or entities to either Mr Mpambani qr A Soi in relation 

to this Asbestos project or any other commercial endeavour 

830, The Commission has not herd evidence from any one of these benefisnies. No 

finding can be made in respect of their receipt of the funds, the reason for receiving 

such funds, whether or not any obligation was created by reason of such payments and 

such receipts, whether or not any services were ever tendered by the recipients to ether 

Mr Mambani or Mr Soi or any one of their commercial ventures The Commission has 

oweescript 19 Aug\st 2020,p 187 
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not made any enquiry as to whether or not disclosure has been made by those persons 

to the South African Revenue Services in respect of such receipts 

831 The Commission can only have regard to the stated position of Mr Mpambani and 

Mr Soi as businessmen who, tis ooronon cause, believed it wars neon s.sary  to  unoC  

opportunity"by going to the decision makers" The Commission has to examine the 

evidence of Mr $odi and others to ascertain why such payments were made by Mr S0di 

and Mr Mpambai to these persons 

832 These payments can only be examined and evaluated fan the perspective ot Ar Soi 

and Mr Mparnbni since the recipients of these funds have not had the opportunity to 

confirm receipt, the purpose they each had in receiving such payments, the 

understanding of the reason tor the transfer of funds to themn, whether or not they did 

or did not consider thermnselves indebted to Mr Mpamnbani or Mr Sodi in any wry, whether 

or not they reciprocated before, during or after the fetirmne of the Asbestos contract by 

providing services to Mr Mpambani or Mr Soi in any manner 

833. With regard to other implicated persons who did not give evidence, it should be recorded 

that all implicated persons were given Rule 3.3 notices and were given an opportunity 

to give their version,e Rule 3.3 notice was a notice issued by the Commission to 

person implicated in the statement or affidavit of a witness which told him or her that 

such witness implicated him or her in wrongdoing and explaed and explaned his 

nights including the night to apply to the Chairperson of the Commission for leave to 

testify and t cross-examine that witness. 4Most of them did not deliver response. 

834 The Commission obtained the version of A Thulas Nxesi in an affidavit, wherein he 

denied receiving money from Mr Soi He admitted having approached Mr Soi for 

donations for the family of the late Mr Mbuyiselo Ngweny.a, former General Secretary 

of the South African Communist arty.He stated that A Sodi heeded the call and paid 



directly to the school for the children of the late Mr Mbuyiselo Ngwenya and their 

accommodation 

Beneficiary AM" 

835. Another set of initials that is contained in the schedule is that of AM, The schedule 

records the sum of R10 million in the cost of business column Under the Year 1 

column an amount of RS rnillion is reflected The sum of R1 million is recorded under 

each of the ttee payment columns (ie R million 1 parent  mi.ion  

Payment; R million 3"payment") 

836. Mr Molisi Dukoana (Mr Dukoana) testified that Mr Mpambani was in constant 

communication with persons in th office of Ar Elis Skgo belo  A"Maas.hule (AM 

Magashule) and that each time payment was advanced to the Blackhea/Diamon Hid 

Joint Venture, requests were forwarded to Mr Mpamnbani resulting in the latter making 

payments as requested or instructed by Mr Magashule" 

837 AM Sdi told the Commission that he was unable to confm these payments and he 

stated that he could not have guessed who the person identified only as AM w8.s 

and that he would not speculate that the initials AA4 referred to the former Premier of 

the Free State, Mr Magashule " 

838. Specifically, Mr Dukoana identified payments made at the request of one Ms Refoe 

Mokoena (Ms Mokoena) was an attorney that acted as Judge in the High Count in the 

free State province at some stage 
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B39. Ms Mokoena confirmed in an affidavit that she had made a request by email to AM 

Magashule during July 2015 tor assistance (in the amount of UD12 149) with the 

payment of student fees on behalf of her daughter who was studying in the United 

States of Amenica 

840 AMs Moro@i Choiota (Ms Cholota), Mr Magashule's personal assistant requested Ar 

Mpambani to pay the sum of US012 000 (twelve thousand US dollar On 17 A0gust 

2015Mr Mpabani sent proof that payment of FR54 000 had been made on 13 August 

2015 to Ms Choiota and further proof that payment ot R0 00O by Bombanero 

lnvestment had been made on 14 August 2015 directly to the bank account of 

Ms Mokoena for student fees of Ms Kagiso Msize." 

84 f . 4Ms  Mokoena confirmed she mnade both requests for financial assistance to 4Mr 

Magas.hule personally and that she received the funds that she was an Acting Judge 

during certain periods when she sent an email regarding the funding on 30 July 20 15 

and when the payments of 13 August 2015 were received from Mr Mpambani and on 

4 August 2015 from Bombanero Investment 

Beneficiary MEC" 

842 The initials or title MEC" was found in the Cost of Business schedule There is no 

indication which of several positions of Member of the Executive Council (4EC) in the 

Free State province may or may not be associated with this reference in the schedule 

prepared by AM Mpamnbani and approved by Mr Soi 
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B43 While the Commission's investigators have identified certain payments made by 

Mr Soi's and Mr Mpambani's companies which may be linked to an AMEC tis evidence 

was inconclusive 

Beneficiary - JT 

844, The initials JT appear on the schedule. The schedule records the sum of R3 million in 

the cost of business column Under the Year column an amount of Rt.5 million is 

reflected There are payments recorded in respect of entities or an individual with such 

initials and Mr Soi gave even0e to the Co/is.son that payments were ind0a 

to Mr Jimmy Tau (Mr Tau) 

845 The total sum of R3 858 159,70 was paid to Jimmy Tau Investments (Pry) Ltd (Jimay 

Tau investments), EI Jete Construction (Pry) Ltd (EI Jete), Nomnotho Communications 

and Events Management CC (Nomnotho Communications), identified as payment for 

Mr Tau, and Mercedes Benz Sandton (identified as payments for Mr Tau) from 

Blackhead's ABSA bank account into which the Blackhead/Diamo Hit had paid 

payments and a further ABSA bank account) 

846. From 605 Consulting's bank account, held at FN, payments in the total amount oR18 

million were made to EI Jefe's FNB bank account, over the period January 2015 to 

August 2015in respect of Payment from field worker audits and Consulting Services 

On 9November 2015 the sum of R1 million was transferred from NJR Projects (Ply) 

ltd'gs FNB bank account to El Jefe's' Construction (ty)Ltd FNS bank account. AM Sode 

confirmed that he has a 50% interest in NR Projects (Pty) Ltd." 

847 AM Sodi presented the Commission with e number of scenarios 

Eiat TT52. p 52 



8471 First, he told the Commission that he had appointed Mr Tau, who had played 

soccer for Kier Chiefs, as a business development manager to source new 

opportunities. Specifically, Mr Soi told the Camnmis sion  that  payments  to  Ar  

Tau were made to him as business development consultant and that the 

payment. only got paid to him once we received funds from the 

asbestos. [But that payment is not related to. his involvement in the As.be tos 

Project because he was ever involved" 

Second,Mr Soi confirmed to the Cor m / sion  that  AMr Tau was not employed 

by Blackhead" but then qualified that information by saying that there was a 

sub-consulting agreement between Blackhead and one of Mr Tau's entities 

so the contract wes bet ween  the  two  enttie roe 4e did not furnish the 

Commission with copies of these contracts or documentation pertaining to such 

agreements and 

The third scenario presented by Mr Sodi was that I cannot with absolute 

conviction say that those initials refer to Jimmy Tau," 

848 Wah regard to the payments to r Tau or entities controlled by e Te or made on 

behalf gr for the benefit of Mr Teu, AM Sdi variously remembered the sums of money 

paid over in his affidaveg Sodi stated that AM Tau was paid an arnount of some 

3 million from the proceeds of the Asbestos Audit but then stated that the surn paid 

over was some R0 million 
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849. The difficulties in accepting the explanation given by Mr Sodi for any payments made 

to AM Tau which were included in the cost of business expenses of the Asbestos Audit 

are several 

849.1 firstly, according to A Sot#i, Mr Tau was not involved in the Asbestos Audt at 

all M Soi denied any connection between Ar Tau and the Asbestos Audit 

and claimed that Mr Tau was working on another project. That Mr Tau had no 

connection with the Asbestos Audit fits with the evidence that it was 

Mr Mpamnbani who utilised his networking skills and then presented the 

proposal to the Director-General in the Free State Department of Murnan 

Settlements There is no evidence or even suggestion that the former soccer 

star had carried out any business development" on behalf of the 

Blackhead/Diamond Hit Joint Venture in relation to this Asbestos Audit, 

849.2. Secondly, it is then inexplicable that the payments to Mr Tau would be so clearly 

linked to the Asbestos Audit contract. According to Mr Sodi, payment to Mr Tau 

was only made by the Blackhead/pianond Joint Venture once payment had 

been made by the Free State Department to Blackhead Both AMr Mpambani 

and Mr So(di made payments to Mr Tau or his entities from their Joint Venture 

or from their own cornpaies. Clearly there was link between the payments 

to Mr Tau and the Asbestos Audit since Mr Soi and Mr Mparbani were only 

connected to each other through this Joint Venture. Of course Mr AM.pan.bani 

had identified Mr Tau as one of the costs of the Blackhead/Diamo Hitt Joint 

Venture in doing business on the Asbestos Audit Clearly, there was, inde d,a 

link between income received from the Department and outgoing payments On 

Mr Sodi's evidence, the outgoing payment depended on the incoming revenue 



B49.3. The question immediately arises as to why Mr Tau should have received funds 

fromn the Asbestos project particularly when Ar Sodi denied that AM Tau had 

performed any work or rendered any services on behalf of the 

Blackhead/Diamon Hit Joint Venture; 

849.4. Thirdly, AM Mpabani (did identity the payments as business expenses 

pertaining to the Asbestos Eradication Project when he earmarked some 

payments to the Tu entities as Payment from field worker audits " 8  

Consulting Services" Not only does this contradict the evidence of AMr Sodi but 

there is no documentation to substantiate this purported reason or justification 

for such payments 

849.5 Fourthly, it is somewhat surprising that the soccer star turned business 

development consultant should receive payments ttvough no less than four 

juristic entities or corporate vehicles namely to Jirnmny Tau investments, EI Jete 

Construction (Pty) Ltd, Nomnotho Communications. EI Jefe Construction (Pty) 

Ltd. No paper trail exists to indicate which entity did what work or provided what 

services, which entities had contracted with any one of the Sodi or Mpamnbani 

controlled entities, the basis upon which such payments were calculated and 

8496 fly, payments were then made by Blackhead (not the Joint Venture) to a 

motor car dealer Mercedes Benz Sandton - being a payment for Mr Tu No 

explanation was given why Mr Soi would wis.h, through his own company, to 

contribute towards the purchase of a motor vehicle for or on behalf of Mr Tau 

or why this would not be paid to one of the entities controlled by AM I8u 

850. Three factors, namely, that payments were made through a number of corporate entities 

controlled by Mr Tau that such payments were identified by Mr Soi and Mr Mpamnbani 

as a cost of the business of the Asbestos Audit but that every effort was being made to 



conceal the connection between Mr Tau and the Asbestos Audit and even before the 

Commission, AM Soi was still determined to distance A Tau from the Asbestos Audit 

suggests that both Mr Tau and those entities were no more than 0onduts for payments 

to an entity or individual with a real connection to the Asbestos Au(it. The column below 

reflects such payments to various individuals and entities 

AMOUNT 
NAME OF PAYEE DATE NAME OF PAYER 

(R) 

' 
Kingdom impact Gen 1,000,00000 23122014 605 Consulting 

Trading 

z ]Kasdon lmoet Gen 990.000.00 24 08 2016 605 Consulting 

Trading 

2 Colin Ptso 200.000.00 07 03 2014 Blackhead 

3 Colin itso 200,000.00 22 03 2014 Blackhead 

4 Colin itso 600.000.00 21 06 2014 Blackhead 

5 Colin pitso 1,000.000.00 1207 2014 Blackhead 

6 Colin Pit.so 750,000.00 07 09 2014 Blackhead 

7 Colin Pitso 750,000.00 07 09 2014 Blackhead 

8 Colin pitso 500,000.00 19 122014 Blackhead 

9 Colin Pi#tso 500.,000.00 10 03 2015 Blackhead 

10 Colin pitso 500,000.00 28 05 2015 Blackhead 

1f Colin Pits0 4,250.00 13 06 2015 Blackhead 

12 Colin Pitso 300,000.00 23 10 2015 Blackhead 

1 'cal  so  260,000.06 30 10 2015 Blackhead 

14 Colin Pitso 1,000,000.00 24 122015 Blackhead 

15 Bongani More 25,000.00 19 07 2013 Blackhead 

16 Bongani More 6,600,000.00 28 08 2014 Blackhead 

m Bongani More 233,124.93 10 122014 Blackhead 

18 Bongani More 50,000.00 13 01 2015 Blackhead 

19 Bongani More 150,000.00 16 01 2015 Blackhead 

20 Bongani More 250,000.00 24 03 2015 Blackhead 

21 Bongani More 50,000.00 14 04 2015 Blackhead 

22 Bongani More 100,000.00 22 02 2017 Blackhead 

23 Bongani More 34,681.20 08 03 2018 Blackhead 



AMOUNT 
NAME OF PAYEE DATE NAME OF PAYER 

() 

24 Diane / Ano] Singh 10,000.00 30 06 2015 Blackhead 

25 paul Mas.hatile 10,000.00 25 02 2015 Blackhead 

26 Paul Mas.hatile 10,000.00 01 04 2015 Blackhead 

27 Paul Mashatile 10,000.00 10 05 2015 Blackhead 

28 Paul Mashatile 112,118.37 24 05 2015 Blackhead 

29 Paul AMashatile 10,000.00 01 06 2015 Blackhead 

30 Pout Masnatile 10,000.00 30 06 2015 Blackhead 

31 Paul Mashatile 10,000.00 29 07 2015 Blackhead 

32 Paul Mashatile 10,000.00 02 09 2015 Blackhead 

33 Paul Mashatil 30,000.00 15 09 2015 Blackhead 

34 Paul Mas.hatile 10.000.00 30 09 2015 Blackhead 

35 Paul Mas.hatile 10,000.00 30 10 2015 Blackhead 

36 Paul Mas.hatile 10,000.00 03 12 2015 Blackhead 

37 Paul Mas.hatile 10,000.00 25 12 2015 Blackhead 

38 Paul Mas.hatile 10,000.00 01 02 2016 Blackhead 

39 Paul Mas.hatile 50,000.00 23 09 2016 Blackhead 

40 Paul Mashatie 59,435.50 13 09 2018 Blackhead 

4f Lind Ngcobo 250,000.00 05 02 2014 Blackhead 

42 Linda Ngcobo 500,000.00 14 03 2014 Blackhead 

0lLaas ecss 1,000.000.00 03 09 2014 'ea%ad 
44 Linda Ngcob 250.000.00 04 08 2016 Blackhead 

45 Linda Ngcobo 79,627.00 04 08 2017 Blackhead 

46 Thulas Nxes 30.000.00 04 03 2017 Blackhead 

47 Thulas Nxes 15,000.00 04 03 2017 Blackhead 

48 Pinky Kekaa 140.,000.00 29 08 2015 Blackhead 

49 inky Kekana 30.000 00 28 03 2017 'Bao»aid 
50 ii Kodwa 15,000.00 02 12 2015 Blackhead 

5f ii Kodwa 1s 000.06 02 03 2016 Blackhead 

52 ii Kow 15,000.00 24 03 2016 Blackhead 

53 Zi Kodwa 10,000.00 23 08 2016 Blackhead 

54 Zii Kodwa 84.760.00 23 09 2016 Blackhead 

55 Zii Kowa 10,000.00 04 112016 Blackhead 

56 ii Kodwa 5,000.00 12 112016 Blackhead 



AMOUNT 
NAME OF PAYEE DATE NAME OF PAYER 

(e) 

57 Zii Kodwa 20.000.00 10 02 2017 Blackhead 

58 Zweli Mk hize 2.997,000.00 28 02 2014 Black.head 

59 Zweli Mkhize 3,500,000.00 03 04 2014 Blackhead 

Further Payments Secret Beneficiaries Politically Connected Persons Not Public 

Participants in the Asbestos Audit 

85f investigations revealed that there were further persons or entities who were recorded 

in the financial records of Blackhead/Diamo Hilt Joint Venture and in the records of 

Blackhead and Diamond Hill as having been paid moni es  during  the  financial  years 

under investigation and who do not, on the face of it, appear to be persons or entities 

who provided goods or services pursuant to or as pat of this Asbestos Eradication 

852 Amongst the many individuals or entities to whorn such payments were made or whose 

names are recorded against certain payments are those contained in the table below 

The identity of the payee or the notation in financial records indicating reference to such 

person was recorded by Mr Sodi or Mr Mpamnbani through Black head or 605 Consulting 

853, The Commission was unable to investigate all bank accounts, all payments which 

appear to be inadequately subs tabaned or unsubta0bated, or pursue all pay1100$ 

which may have been to third party intermediaries or to politically connected persons 

854, Mr Sodi wars asked to explain some of these payments and he did so while giving 

evidence. As already indicated, those persons have not had the opportunity to explain 

to the Commission whether or not they know of their receipt of the funds, why they 



received such funds, their understanding of their relationship between thems elves  and  

Mr  Sodi  and  whether or not there were any obligations placed upon them alt.e0a0 

upon their receipt of the funds 

85. Questions immediately arise in respect of the motivation of Mr Sodi qr Me Mpambani in 

making payments to these individuals or e0ties and the motivation of such per$0nS in 

receiving these funds. There are also questions about whether any reciprocal 

contributions were made by each one of these individuals or entities to either 

Mr Mpabani or Mr Soi or their business enterprises in relation to the Asbestos project 

or any other commercial endeavour connected with AM Soi or AM Mpambani or their 

entities 

86 The Commission did not heat evidence from any one of these beneficiaries No finding 

can be made in respect of their receipt of the funds, the reason for receiving such funds, 

whether or not any obligation was created by reason of such payments and such 

receipts, whether or not any services were ever tendered by the recipients to either 

Me Mpamnbani or AM Sodi or any one of their commercial ventures. The Commission has 

not made any enquiry as whether or not disclosure has been made by those persons 

to the South African Revenue Services in respect of such receipts 

857 The Commission can only have regard to the stated position of Me Mpamnbani and 

Mr Sodi as businessmen who it is common cause, believed it wars nec ssary to unlock 

opportunity"by going to the decision makers" The Commission has to examine the 

evidence of Mr Soi and others to ascertain why such payments were made by Mr Soi 

and r Mpambani to these persons 

858. Some of these persons to whom payments were made or whose names were iethe 

by Mr Sodi or Mr Mpamnbani ars being connected with such payments are politically 

exposed persons or entities or government officials 



859. Notwithstanding the information contained in the Cost of Business" schedule, it cannot 

be said with certainty that the tut etent of payments made to third parties has been 

terms of Rule 3.3 t0 respond to these concerns but the Conmnision has received few 

responses in connection there 4Any of these persons have therefore not 

explained to the Cornmission whether or not they know of their receipt of the funds, why 

they received such funds, why their names were recorded by Mr Soi or Mr Mpamnbani 

in connection with such payments, their understanding of their relationship between 

themselves and Mr Soi and whether or not there were any obligations placed upon 

thermn attendant upon their receipt of the funds They have elected not to furnish the 

Commission with their side of the story 

860. Mr S0di was asked to explain some of these payments and he did so while going 

861. Accordingly, these payments and the identities of the recipients are dealt with only from 

the point of view of Me Sodi as the person who facilitated the payment to each of these 

Col Peg 

862. Payment was made to Mr Colin Pitso, former Chief of Staff to Gauteng MEC Housing. 

in the amount of R6 504 250.00 (six million, five hundred and four thousand, two 

hundred and fifty Rands) on various dates ranging from 7 March 2014 to 24 December 

2015as shown in the table above 

esp 0sew@f@reeve from less Thul Newer e,hob0th 0o0med 0$roe 
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863. Mr Sodi explained to the Commission that Mr itso is someone got to know very welf 

He then proceeded to explain that Mr pitso's father ran an entity known as Kepi 

Construction. Eventually Mr Sadi confirmed that Ar its was indeed Chief of Staff to 

the former Gauteng MEC for Human Settlements, Ms Mokonyane and then to Minister 

Mokonyane but was quick to add that that is not the case anymore" 

864. Mr Sodi disputed that the payment of RR6.5 million (six and a half million Rand) was 

made to Mr Pitso himself and said that the payment wars not to him, used his name 

as a reference". According to Mr Soi, the payment wes to Kepi Construction which is 

an entity that is owned by his father that I did business wth"I 

865. Mr Sodi was uncertain of several of the details of payment to Mr Pits0 and said have 

to check" but, though given the opportunity, failed to provide any further details 

866. Mr Sodhi gave no explanation why he or his company e9aged in a commercial 

transaction with a business known8s K Construction" but then used the full name of 

an unconnected individual to identity the reason for such s payment That Mr Pits is 

the son of the owner of a building company is hardly the reason for linking the payment 

to the son 

7 What may be more relevant is tat Mr Sdi made payments of a great deal of money to 

the Chief of Staff of the MEC for Human Settlements in Gauteng whose department 

enabled Mr Soi to enter into an Asbestos Audit in that province 
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Bongani More 

868. In his evidence Mr Sodi said that Mr Bongani More, Deputy Director-General Gauteng 

Human Settlements (2015 t0 2018), is a business associate" of he g, Sodi 

explained that, after Mr More had resigned from the Gauteng Department of Murnan 

Settlements, [w)hen he left government, we agreed on getting into business 

togethee_ gr S0di claimed that there was going to be a hotel development in Cape 

Town and a acquisition of%stake in Melrose Arch funded by the pc 

869. AM Safi voided answering the question why payment o4gs million was made and 

vaguely affirmed that the payments were made to himn when he [Mr More] was no longer 

in government and then fumbled on suggesting that he would need to look thoroughly 

at the dates on which sore of those payments were mace'tut he wars unable to state 

the nature of the actual business in which they were both engaged, the business 

purpose for which payment wes made and how the funds were utilised tor the business 

partnership. All Mr Sodi could say was that Mr More was currently a business partner 

of his and to insist that payment was made after Me More had left government service 

le made this last point as if it mattered much Just like he an Me AMokchesi initially 

emphasised that when they concluded the property tran tion referred to earlier, 

Blackhead had completed the work it had been appointed to do. Of course, that point 

collapsed at the end because there was gt the removal otasbestos that wes left and, 

in any event r Mokhes/'s department still owed Blackhead a lot of money 

messcnipt28September 2020.p38.line 18 
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Diane/Anoi Singh 

870. Mr Sodi told the Commission that he had no idea why any payment, let alone the 

R10 000. had been made to Mr Anoj Singh, the former Chief Financial Officer of Eskorn 

between 2015 and 2018 

Linda Nacobo 

871 Mr Sodi explained that payment of R2 079 627.00 was made to Ms Linda Ngcobo, 

Human Settlements 2014 t0 2016 on the basis that she was a friend of his Me said that 

she used to be employed in the Gauteng Department of Housing but was no longer in 

the employ of that Department He explained to th@ Cornission that this was « loan 

to Linda...[a]tter she let she was struggling. Not only was she a friend but they were 

exploring business opportunities together" 

872. Mr Soi did not give any details of the loan, whether or not it was secured by a loan 

PsulMashatile 

873 Mr Sodi told the Commission that these payments, totalling R371 $53.87 (three hundred 

and seventy one thousand, five hundred and fifty three Rands and eighty seven Cents) 

and paid out to Mr Paul Mashatile ) were made directly to the ANc" gd $peculated 

that this could be to pay maybe for a venue . . . to  assist  with  payment for salaie" 
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Mr Mashatile was the Minister of Arts and Culture between 2010 and 2014 and 

MEC: Human Settlements, Gauteng between 2014 and 2017 

874 Mr So(di offered no explanation why donations to a political party were not made trough 

the official channels and administrative structures of the party. The  Alnican  National  

Congress (ANC) has an office of the Treasurer-General, bank accounts, offices and 

staff who would receive donations, provide receipts in respect thereof, record such 

donations in the accounts of the organisation And deposit the funds in the appropriate 

bank account of the organisation. He did not suggest any reason why payment had 

been made to one specific individual 

Pinky ekana 

875. Ms Pinky Kekana is the Deputy Minister of Communications. Payments in the amount 

0of R170 000 were made to her 

876. Mr Soi described Ms Kekana as someone he considered a is&"M but ottered no 

reason why he should be making payments to her, 

877 Mr Sodi told the Commission that were two payments tota llin g  R45 000 to 

tr Thembelei Thulas " Nxesi,former Minister of public Wonks an incumbent Minister 

of Employment and Labour, one of which was paid to a school and one was for 

accommodation for underprivileged kijg"» gportly after Mr Sodi's testimony, Mr Nees 

submitted an affidavit to the Commission where he gave further detail regarding these 

payments. Mr Nxesi confirmed Mr Soi's version and added that, while his name was 

resipt 29Sep mber 2020,p41,line f 

ores«script 29 September 2020,p42,lines 17-23 



used as a reference, payments were made directly to the school and not to Mr Nees 

himself 

Ziodwa 

878. Mr S0di informed the Commission that Zii is a friend that I have known tor a number 

of years" and acknowledged that he is currently the Deputy Minister of Intelligence 

The explanation given by Mr Sodi was that this was payment that I made to him as a 

friend where he requested tor ass4sa0e on a number of times he will say we have 

not been paid on time tis month from Luthul louse or tee is lays in pay070 

he would ask for some assistance because maybe he has got debit orders that have to 

go through 

879. Mr Zii Kodwa is the former Deputy Mister of State Security and a former 

Spokesperson of the ANC. M Sodi made payments to him totalling R174 760 

wet Mae 

880. Payments totalling RR6 497 000 were made to Dr Zwell AMkhlze (Dr AMkhize), former 

Minister of Heath and Treasurer-General of the ANC 

881 Mr Sodi told the Commission that these were payments to the ANC and, according to 

Mr So(di, went directly to the ANC count' e went on tsay that the particular 

individual there was the Treasurer General of the ANC at the time and the Treasurer 

General was the one who approached hirn at the pre to as.k for ars$4st.a0Ce an that is 
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why his name is used as a reference Again, the question arises why is the name 

of the ANC not the one that is recorded7 

Other payments. BR3 523.200.00 
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Ao0On Na P1 
• 

A.beeped bebet AE Ce Ace 

• Coteg 
Date Des ft ff Ao 

' 0nip 

Volner U,TN %i0 

etc) G n 

Other (e.g. ANC BUA 3101201 ANC ANC Volunteer • - 
10.000.00 

.Shirts, CONS 

Volureef UL TIN 

etc.) G 

g% lo.%el «loco le zi Volner or +a od  %ow.o6 

.Snits,  0ONS  

Vo  UL.TIN 

$etc.) G 

Other (g BLACKHEAD 26 02 201% Volt 6.,000.00 

.$ts, CONS 

Vol Ut TN 

sec) G 

7 Omer (e.g ANC BLACKHEAD 01 04 201% ANC Volt«et ., 
et 5.000.00 

.$rt, CONS 

Volute UL TIN 

4te) G 

• 0mer (e.g ANC BLACKHEAD 01 201% $.000.00 

f.shirts, CONS 

Vol UL.IN 

sec) G 

• 
0«et («.g 10 201$ A4Volt %%.a $,000.00 

1.snits, Cows 

Vol UL TIN 

$«lc.) G 

60 Other .g ANC BLACKHEAD 10 06 201% ANC Voller 4o a 6,000.00 

.$rt% CONS 

Vol U,TIN 

sec G 

61 Other (g ANC %woe 0106 2015 Le Vane • oe .000.00 

T.Shirts, CONS 

Volunteer u TIN 

$etc) G 

62 (eg ANC 01 06 2015 ANC .. 

- 
5.000.00 

f.Shirt, CONS 

Volunteer Ut,TN 

sec) G 

63 Other .g. ANC BLACKHEAD 0 06 2015 ANC Voller or«a0 5,000.00 

1.Snits, CONS 



Ao0On Na P1 
• 

Abee#ged Deb AC Ce Ace 

• Coteg 
Date Des ft fef Ao 

' 0nip 

Volner U, TN 

etc) G 

64 Other (e.g. ANC 30 06 201 ANC Volunteer • - 
5.000.00 

.Shirts, CONS 

Volureef UL TIN 

etc.) G 

% loss el sloe]or Volner c +a0 %6ow.o6 

.Shirts, 0ONS 

Vo UL.TIN 

$etc.) G 

Other (g BLACKHEAD 0 201 Volt 5.000.00 

.$ts, CONS 

Voll Ut TN 

sec) G 

67 Other (g ANC BLACKHEAD 2907 201% ANC ., 
et 10.000.00 

.$rt, CONS 

Volute UL TIN 

4te) G 

• 
0er (e.g. ANC BLACKHEAD 02 09 201% $.000.00 

.Shirts, CONS 

Vol UN 

sec) G 

• 
0«et («.g 02 09 201$ A4Volt %%.a $,000.00 

1.snits, ON$ 

Vol LIN 

$«lc.) G 

70 Other .g ANC BLACKHEAD $0 09 2016 ANC Voller 4o a 6,000.00 

.$hrs, CONS 

Voll U,TIN 

sec G 

' 
Other (g ANC 

- 
30 09 2015 Le Vane 4o e %6ow6 

T.Shirts, CONS 

Volunteer u TIN 

$etc) G 

72 (eg ANC 3$0 102015 ANC .. 

- 
5.000.00 

r.Shir, CONS 

Volunteer u TN 

sec) G 

73 Other .g. ANC BLACKHEAD 0102015 ANC Voller or«a0 5,000.00 

.Snits, CONS 



A0On Na P1 
• 

Abee#ged Deb Ac Ce Ace 

• Coteg 
Date Des ft fet Ao 

• 0nip 

on 

Volner U,TN 

etc) G 

4 Other (e.g. ANC BUA 03 12201 ANC Volute All 

- 
5.000.00 

.Shirts, CONS 

Volner UL TIN 

etc.) G 

r lodes wcl ewoeo To5 T oi Voluntr ec +a0. %aw.66 

.Sirs, CONS 

Vo UL.TIN 

$etc.) G 

76 0met (e.g BLACKHEAD 01 02 2016 Volt 6.000.00 

.$ts, CONS 

Volt Ut TN 

sec) G 

r Other (g ANC BLACKHEAD 01 02 2016 ANC Volt«et 
., 

et 5.000.00 

.$rt, CONS 

Volt UL TIN 

4te) G 

7% 0er (e.g BLACKHEAD 00 03 201% a 

• 
100.000.00 

.Shirts, CONS Co 

Vold UN 

- sec) G nq 

7% 0«et («.g 12 2018 1we6.des tr.a 100,000.00 
t.gr, 0NS Cat 

Vol UL TN ere 

etc.) G 
• 

80 Other .g ANC BLACKHEAD 06 07 2018 ANG Ga 
• 

£ See 100,000.00 

r.-$rt, CONS 

Voll U,TIN 

$etc G 

81 Other (g ANC %woe 16 03 2019 we 2019.5285 100.000 .00 

T.Shirts, CONS Collect 8lac 

Volunteer u TIN 04 

- $etc) G a 

TOTAL AMOUNT 3,523,200.00 



882 Mr Sodi told the Commission that some R35 million was paid for and on behalf of the 

ANC with some payments made directly to the ruling part" and  some  to  service  

provide 'e4 said that the payments were used to purchase ANC T-shirts or to pay 

volunteers and other such exp001$e$ 

883. AM Sodi elaborated that from time to time he had made donations to the AC' Bed 

that these were substantial amounts 

884. Shortly after Mr Soi's testimony, Dr Zwel Mkhize submitted an affidavit to the 

Commission in which he confirmed that Mr Soi had made payments in excess of 

R6.5 million in the period 2014-2015 s donations to the ANC. Dr Mkhue further stated 

that he had never received any funds from Mr Soi that were intended tor his personal 

benefit 

Doing Business or Concealed Business with Politically Connected Persons 

88. Mr Soi informed the Commission that. during 2014, Blackhead had a turnover of over 

Department of Human Settlements in excess of a billion fRad over the eighteen year 

period up to 2019.' 

886. On Mr Sodi's own version Blackhead is heavily invested in conducting business with 

government at provincial level The Commission has no information of Blackhead's 

business interaction with government at a municipal level 

reasonipt29 September 20.20,p41,lines 1 

eeibot TT8,p30p%a 4.8 
gest»t TT8,p131, pa1 

escript 29September 2020, p32,ne 19 
resuscnipt 29 September 2020,9 32-3. 



887. Mr Sodi asserted his loyalty to the ANC and justified his purported generosity to that 

political organisation whether his donations were made to the organisation's official and 

administrative structures or to individuals or in 0ash 

888 There are many difficulties in comprehending the nature of the assistance given by M 

sodi to the ANC For example, he does not identity the funds as going to the political 

party but to individuals who are members or office bearers thereof or who 0eupy 

government positions 

889. AM Sall's method of book keeping and financial records thus means that Ar AMshatile 

(some R379 000), Mr Nxesi (some R4 000) an Dr Mhie (some R6.5 million) re all 

tarred wth the possibility that they received funds not intended tor themselves, faded to 

obtain full records from the ANC or the schools and failed to furnish these to Mr Sodi 

Alternately, Mr Sodi's method of record keeping exposes Mr Mas.hatile, Mr Nesi and 

pr A#hize to the suspicion that they may have received these funds in their personal 

capacity and that could lead to the question what each may have offered Mr Soi in 

return. 

890 A Soi'$ generosity to friends is also problematic. These payments were made from 

business a0counts in the nan of business 00bes Contro lle d  by  Mr  Sod.  Whet  he  

made  payments  to  his  alleged friends such as Mr More (sore 75 million). Ms Ng0obo 

(some R2 million), Ms Pinkey Kekana (some 70 000), Mr Kawa (some 474 000) 

they are not distinguished as personal loans to friends which cannot be deducted from 

business income gs business expense$. These payments fal into personal income Of 

AM Sodi himself which he can freely dispose of as loans to friends 

891 Furthermore, where Mr Soi has acquired his great wealth and ability to make such 

loans or 0donations to friends by reason of his business interests which include 

extremely lucrative contracts with government departments, there can only but be great 



concern over such loans" or assistance given to friends" who occupy influential 

positions in government or in the ruling party 

892 These payments were made to persons who were sometimes directly involved in the 

geographical area, the political domain and the business arena in which Blackhead and 

Mr Soi and Mr Mpambani were operating. r More (housing in Gauteng), Ms Ngobo 

(housing in Gauteng), Ms Kekana (Limpopo roads) are amongst those who had and 

may stilt have great influence ver the award or facilitation of contracts especially when 

fair and tra0spar el pr00es$es are not followed 

893. The issue is not merely one of tax compliance 

894 Th difficulty is that no reliance whatsoever can be placed upon Ar Sall's business 

records. He has no records worth the paper on which they may have been written 

Accordingly, Mr Sodi was unable (despite being given the opportunity by wary of 

postponements) lo produce written agreements, invoices,schedules of payments or 

other financial documentation which would even begin to explain any of the payments 

made to any of the beneficiaries named above 

895. Such accounting and administrative disarray has a number of results. Not only is there 

great possibility for mismanagement of the businesses and even greater likelihood of 

being unable to be tax compliant, there is also every opportunity to conceal payments 

or payments whether legitimate or not 

896 The payments supposedly made to Mr Jimmy Tau are one example. The Tau entities 

received monies from the payments made by the Department of Human Settlements 

and transfers to the Tau entities were supp diy dependent upon the Asbestos Audt 

The transfers to the Tau entities were identified by AMr AMpamnbani as being a post of 

the Asbestos Eradication Project and Ar Soi has not only seen that cost of business 



schedule but also authorised payments from the bank accounts of his businesses to the 

Tau entities There can be no doubt that there is a connection between these transfers 

to the Tau entities and the Asbestos Audit 

897 Yet AM Soi is determined to distance Mr Tau from the Asbestos Audit He claimed that 

Mr Tau was retained as a business 0onSuant but can pr0uoe no agree0en to that 

effect. He claims that Mr Tau provided services on another project but was unable to 

identify that project, provide any invoices from Mr Tu or explain why the transfers were 

made out of the Asbestos Audit and not the other project 

898, AM$ Mokonyane might have questions to answer.The Commission did not have enough 

time to investigate her possible involvement and the benefit she received from the 

asbestos contract, if any A further investigation into her involvement should st.if be 

pursued 

899. Furthermore, payments identified as being connected to Mr Pitso, former Chief of Staff 

to Ms Molonyane, are rather desperately sought by Mr So(di to be in respect of 

payments to a construction company.Questions arise whether or not the construction 

company is a cut-out or intermediary between payments betw e en  Mr  Soi  and4 ts0 

or between Mr Sodi and Mr Pitso an a00l/er unidentified pron 

900 Again, neither Mr Pitso nor Ms Mokonyane have had the opportunity to respond to any 

of these suspicions. Further, the Commission has not examined the banking records of 

either Mr Pits or Ms Mokonyan Qr of their relatives to ars0er lain whether or notary of 

Mr Sodi or Mr Mpamnbani's generosity was rec jived by them However,AM Soi's 

business methods and acounting records may have exposed irregular or corrupt 

business practices but may also have unfairly raised $us.pi0ions about ino0et a.d 

uninvolved persons. At the very least. 



90f Similarly,Mr So(di's attempts to explain away transfers of funds to persons such as 

Mr Bongani More (some gs million) because r More is a business partner but tads 

to indicate the identity of or the nature of the business, the reason tor the transfer of 

funds to Mr More, what business purpose was achieved by such payments. No 

partnership agreement or corporate documentation was forthcoming. no business plan 

no budget, no record or business activity 

902. When Mr Sodi identified funds as being linked to Mr Pits0 (R6.5 million) and then said 

that he was using the services 0fa 0ostr uh»on company with quite a00her nare , i s  

unlikely that there is a business relationship with that construction company No 

invoices, contracts, receipts were produced indicating any lawful curse for payment to 

the construction company.instead, Mr Soi placed Mr Pitso at the centre of a, payment 

to a third party. This suggests that Mr Sor understood that the funds were going to Mr 

Ptso through the conduit of the third party company 

903. Both Mr More (Housing in Gauteng) and Mr Pitso (Housing in Gauteng) may have 

influence over policy and administrative processes and decisions. Thee is every 

possibility that payments of funds directly to such persons or through third parties would 

lead to allegations of improper relationships between a businessman such as Mr Sode 

and government employees such as Mr More and r pis0 

904 AM Pitse and Mr More have not had the opportunity to expla in  how  they  viewed their 

relationship with Mr Sot% This Commission can only examine the evidence on transfer 

of funds in the light of the explanations offered by Mr Soi. These exp/a0a00hs are 

singularly unconvincing and, in the absence of any supporting evidence, cannot be 

believed 

905 The result is that the Commission is left with the view that AM Soi nade generous 

payments trough his business bank a0Counts to obtain a00es.s, secure influence, retain 



connections with a number of individuals at provincial and national level of government 

Whether or not such payments were intended by Mr Sodi to obtain an immediate direct 

benefit in return or create obligations for the future this would unquestionably indicate 

an appetite on the part of Mr Soi for some form of state capture Such consistent 

course 0lacion would indicate that a business per son 0ale pay1e0ls to per$007 wh0 

occupied political leadership potions or were employed as govern/Tent oils with 

both the intention and the result of obtaining private benefit for himself or his businesses 

from persons who were financially obliged to him or those businesses 

Mr Edwin sod and M ThbaN Zulu The payment ot R60o 000 

906. The evidence presented before the Commission is such that Mr Edwin Soi and r 

Th@bani Zulu, who was the Director-General of the National Department of Human 

Settlements, may well be guilty of corruption in that the amount of R600 000 that Mr 

Sodi or his company, Blackhead Consulting, gave to Mr Zulu by prying tor his motor 

vehicle at SMD Trading Group in Balli/to on 21 December 2021 may well have been a 

bribe or a reward to Me Zulu for his role in facilitating the award of the asbestos contract 

by the Free State Department of Human Settlements to his company or to the 

Blackhead/ Diamond Hill Joint Venture. In this reg@rd it is emph ised that the 

Commission completely rejects the story put forward by both Mr Zulu and Mr Soi that 

Blackhead Consulting or Mr Soi made the payment of R600 000 Mr Thabani Zulu or 

to $MD Trading Group for the benefit of Mr Zulu because it or he owed Mr Zulu or his 

business TZ Lounge money for liquor he had purchased from Mr Zulu or his business 

tis therefore, recommended that the National Prosecuting Authority should seriously 

consider proffering charges of corruption and/or bribery against Mr Edwin, Blackhead 

Consulting and Mr Thabani Zulu 



Blackhead M Edwin So,di and M Thabani Zulu/Mr Mbhe i Ntut The Marsetati 

907 It is recommended that the law enforcement agencies should conduct further 

investigations into whether or not the payment made by Mr Soi or his company, 

Blackhead Consulting to SMD Trading Group in connection with the purchase of a 

Maserati was not a bribe or reward for Zulu through r Ma.bheleni Ntuli for Mr Zulu's 

role in the facilitation of the award of the Asbestos contract to Blackhead/ Diamond Hi 

Joint Venture 

Blackhead Mr Edwin Sod and M Totty Mokhesi The payment ot 8R650 000 tor the 

property at Olive.hieisgtts, .Bloemfontein /er the. benefit e Mr Timothy Mo±be 

908. It is recommended that the National Prosecuting Authority seriously considers 

preferring criminal charges of corruption or bribery against one or both Mr So and his 

company Blackhead and Mr Timothy Mokhesi, who was the Head of the Department of 

Huron Settlements in the Free State Province in connection wth the payment by 

Blackhead or Mr Soi of an amount f R650 000 towards the purchase of the property 

situated at N045 Wid Olive Heights, Bloemfontein The Commission is satisfied that 

this payment was made as a reward or inducement or both to Mr Mokchesi in connection 

with his role in the facilitation of the erward of the Asbestos contract to 

Blackhead/Diamond Joint Venture or as a reward tot or inducement for the payment 

by Mr AMokhesi's department to the Joint Venture 

909 tor what has been explained above tis quite clear that the Head of the Department 

of the Human Settlements in the Free State in 2014/201 namely, Mr Timothy Mokhesi 

was central to the awarding of the Asbestos contract to the Blackhead Consulting 

Diamond + i Joint Venture However, the investigation did focus simply on the 

accounting officer and did not also focus on the MEC for Hurne Settlements in the Free 

state in 2014/2015. The investigation did not look into the question of why it was that 



the MEC for Human Settlements at the tire did not realise that there was a problern 

with this project and intervene to prevent 0ions of taxpayers money being thrown 

down the drain 

910. What is clear is that there was no effective intervention that wars made by either the 

MEC or the Premier Elsewhere in this report the Commission deals with the Free State 

Rt Binion Housing Project Debacle in regard to which the same Department -the Free 

State Department of Human Settlements paid over Rs00 million for the building of low 

cost houses for poor people a0 yet no houses were built even hough so much 0Oney 

had been paid The Free State Asbestos Project Debacle happened in the same 

department. Again the Premier,Mr Ace Mages.hula, does not appear to have intervened 

to prevent this debacle just as he had also not intervened in the Free State R1 g.ion 

Housing Project Debacle. There is also no indication that the majority party in the Free 

State, the AMnican National Congress, or the relevant structure of the ANC held the 

Premier to account for these dismal failures of vitally important projects 

RECOMMENDATIONS 

91t. lt is recommended that law enforcement agencies should conduct such further 

investigations a may be n0CS.ary with a view to the pr able pr0Cuton of 

Mr Mokhesi by the National Prosecuting Authority for po ssible  corruption  arising  out  of  

his  decision  to  enter into the agreement that he concluded with Blackhead 

Consulting/Dimond Hitt Joint Venture a/or with view to Mr Mokchesl's possible 

criminal prosecution for his possible contravention of sections 3841 4a6ii), 38414b) and 

38(1(c)(ii) of the Public Finance Management Act 1 of 1999 in concluding the 

agreement that he concluded wth Blackhead Consulting and Diamond 4. Joint 

Venture 



912 tis recommended that the Government seek a legal opinion with a view to pr 

taking all necessary legal steps to recover from A T lokhesi and any other 

ca«mm.one manna.are"""" 
agreement between the Department of Hurnan Settlements, Free State Province, and 

Blackhead Consulting Joint Venture all monies paid by the Free State Department of 

Human Settlernents to Blackhead Consulting and Diamond Hi] Joint Venture for which 

the Department did not receive appropriate value 

913. It is recommended that the law enforcement agencies conduct such further 

investigations against Mr Timothy Mokchesi as may be considered wth e  view  to  his  

possible prosecution by the National Prosecuting Authority for a breach of any 

or» a r row """ w n m  r  »r 
connection  with  the  Asbestos Eradication Project 

914 It is recommended that every tender or contract between a government department 

an/or government entity and a service provider or 8  provider of goods or services 

should contain a prominent clause to the effect that no service provider mnary sub­ 

contract or cede its/her/his night to provide the services or the goods to another person 

or entity or company unless the intended sub-contractor was disclo ed in the bid 

documents as an entity to which the bidder would sub-contract Consideration may also 

be given to whether there should not be a statutory provision to this effect that wilt apply 

to all tenders in the public service 

915. Itis recommended that the Government obtains a legal 0pinion aimed at establishing 

whether it would not be able to successfully recover the moneys it paid to Blackhead 

Consulting and Diamond i Joint Venture in regard to the Asbestos Eradication Project 

for which it received no value or because Blackhead Consulting and Diamond -a Joint 

Venture made a misrepresentation to the Department of luran Settlements that it had 



the qualifications or expertise or skills or experience necessary for the performance of 

the job when it had no such experience, qualifications, expertise or skis 

916 ltis recommended that the National Prosecuting Authority gives serious consideration 

to instituting a charge of corruption or any other applicable crime or offense against Mr 

Edwin Sodi and his company, Blackhead Consulting (Pry) Ltd for their roles in paying 

an amount of R600 000,00 (Six hundred thousand Rand) to a car dealer based in 

Balli/to, KwaZulu-Natal, for the benefit of Mr Thabani Zulu as a reward for Mr Zulu's role 

in the Asbestos Project or as a bribe to Mr Thab8i Zulu so that he could do certain 

favours for Black head Consulting or Diamond Hill or the Joint Venture or Mr Edwin Sodi 

917 isrecommended that the National Prosecuting Authority gives serious consideration to 

instituting s criminal charge or criminal charges relating to corruption or any other 

applicable crime or offence against Mr Thabani Zulu for his arrangement with Mr Edwin 

Sodi and/or Blackhead Consulting (Pry)Ltd to be paid an amount of about R600 000,00 

(Sox hundred thousand Rand) by Mr Edwin Soi and/or Blackhead Consulting (Ply)Ltd 

918. It is recommended that the National Prosecuting Authority should give serious 

consideration to instituting criminal charges of corruption or any other applicable crime 

r offence against Mr Edwin Sodi an/or Blackhead Consulting (Pty)Ld arising out of 

the arrangement or agreement that was entered into between A Edwin Sodi and 

Blackhead Consulting (Py) ltd and Mr Timothy Mokhetsi for the payment of about 

R600 000.0O to a firm of attorneys in the Free State to enable Mr Mokhetsi or his family 

Trust to pay tor a property in which he would live 

919 ft is recommended that the National prosecuting Authority should give serious 

consideration to instituting a charge of corruption or other applicable offences against 

Mr Timnothy Mokhesi arising qut of his role in the payment by AM Edwin Soi and/or 

Blackhead Consulting of an amount of about FR600 000.0 into the trust account of a 



firm of attorneys in Bloemfontein to enable a property to be bought in which Mr Mokhesi 

was going to live 

920. It is recommended that to the extent that current legislation or government polic of 

stale owned entities or companies do 0 prohibit the awarding ol a  tender  or  the  

concluding of a contract for the provision of services or delivery of goods by a person 

or entity or service provider that does not produce proof that ft has the requisite 

educational qualifications, Knowledge or skills 8d experience tor the job awarded to it 

consideration should be given to ensuring that legislation and police of government 

departments or of state-owned entities requite that no e0lily Or person Or Se0vi0e 

provider may be awarded a tender or may conclude any contract with e  government  

department ore state-owned entity or company unless it has produced proof of relevant 

qualifications, $kills experience Or expertise required to perform the work. 

921. ltisrecommended that consideration be given to the enactment of legislation that wilt 

make ta criminal offence tor any otfiisl or office-bearer of government department 

or ofastate-owned entity or company to arwara tender lo or 00Cue a 0onr act#or 

the provision of services goods or with any person or entity unless he or she has 

satisfied himself or herself or itself that such person or entity has produced proof of 

possession of the minimum academic qualifications or experience or expertise 

922. It is recommended that the National Prosecuting Authority should give serious 

consideration to instituting criminal proceedings against Mr Ewin Soi an/or 

Blackhead Consulting tor fraud or other applicable crimes arising out of the tact that, in 

order to obtain work from the Department of Human Settlements in the Free State, Mr 

Sodi and/or Blackhead Consulting (Pty) Ltd made a false representation to the 

Department of Human Settlements, Free State, that he or it had the knowledge 

qualifications and/or experience,skills and expertise for the removal of asb» tors when, 



to the knowledge of Mr Edwin Sodi, Blackhead Consulting, AMr Mpambani and Diamond 

Hill neither of them had the qualifications, knowledge, expertise and experience 

needed for the removal of asbestos 
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THE FREE STATE R1 BILLION HOUSING PROJECT DEBACLE 

INTRODUCTION  

923. This Chapter of the Report deals with a project that the Commission has called during 

the investigation “The Free State R1 Billion Housing Project”. After the investigation and 

the hearing of evidence and as this part of the Report was being prepared, it has 

become crystal clear that this project was a debacle, hence the title of this Chapter: 

“The Free State R1 Billion Housing Project Debacle” because of the manner in which 

the Free State Provincial Government, through its Department of Human Settlements, 

handled the project. It was a dismal failure: a debacle. 

924. The Free State R1 Billion Housing Project was not mentioned in the Public Protector’s 

Report called “State of Capture”. However, it falls within the terms of reference of the 

Commission. In particular, reference can be made to term of reference 1.4 of the 

Commission’s terms of reference. In terms of that term of reference the Commission 

was required to investigate and inquire into “whether any public official or employee of 

any state owned entity breached or violated the Constitution or any relevant ethical 

code or legislation by facilitating the unlawful awarding of tenders by SOEs or any organ 

of state to benefit the Gupta family or any other family, individual or corporate entity 

doing business with Government or any organ of state”. 

925. On 25 March 2010 the Department of Cooperative Governance, Traditional Affairs and 

Human Settlements, Free State issued a media statement that read as follows in part: 

“The Free State government has allocated R1.3 billion for the construction of 

housing units towards addressing the 200 000 housing backlog. 

 



Speaking during the provincial Human Settlements budget vote spe h, AMEC 

Mc ben Dwane said the funds will also be use] for the inst.a.a0ion of munioipal 

services, development ols0oia an0.00$a04a0el 

Creating sustainable human settlements remains our main focus in the 2010/1f 

financial year Asa cornmnitent to the achievement of the mi nniurn dev lop(net 

goals, our aim is lo provide 10 000 units towards reducing the backlog of people 

loving in informal setiemets, he said 

in line wit government's 000ten to pr0de 0e0en a00070700a0n1 0loser to 

places of work.hes.aid his department we parters.hip wth th private.corf 

the ousing Dev opmhent Agonoy op0.9 differ6way% ad me00% lo pr0id6 

mored ho0us9 0p/0% 

we were able to pilot and dis.glory better ad different typolog such as de agos 

and plans of house in various town. Our  a0n i t0  fn0  any troen  th  ea of 

Reconstruction and Dev elopm ent  Progrmne (Re uniformity, headed 

mprovrent in tis area of work, hes.ad included exploring Mo n.alive  bung  

methods, 0sang mass based approach in 0osrucon, lo cro.ale jobs and dervo log  

kill  

le  said  the  dopant  had  ao  explored  the  of  alternative  bug  0earl@rial  

in housing dolrvory, in solo hod towns. Thes 0pons, he aowl inc#ode rental 

units lot to place of employment in Bloemfontein, Bet lehomn, Sa60lburg and 

walkomnas pilot projects 

In partnership with the Department of Lan Affairs, the department ha a0quired ten 

land par0els in vi0u local.a it.f4by fee local uni0.ipas,lo 

future establishment of human set0el.$. 

Through our programme of planning and urveying we had in.tally planned lo 

develop 8 00sites, but have achieved more than 12 00it.es he said 

A further hundred million has been allocated for the pro s of bu il din g  decent  

homes  for  Military  Veterans and restitutic nbenfe ies" 



926. As can been seen from the media statement, in 2010/2011 the Free State Province was 

meant to build thousands of low cost houses. iowever, most of these houses were 

never built 

927 When the Free State Department of Human Settlements under-spent the funding 

allocated to it, the National Department of Human Settlements threatened to transfer 

some of the housing budget to better performing provinces 

98 A scheme was quickly devised tor the money to be spent, which led to the province 

spending over RS0 million by giving more tha 100 contractors advance payments 

before any work wes done The free State Department of Murnan Settlements made 

payments to the contractors without any written agreement or any pool that houses 

had been built No procurement process was follc red in respect of the contractors and 

the parties who supplied materials The fee State Department of lurnan Settlements 

lost over R400 million in this way 

9.29. The funds for the Free State R1 Billion Housing Project were an allocation from what is 

referred to loosely as DORA Funding. DORA is an abbreviation for legislation called the 

Division of Revenue Act 1 0f 2010. DORA funding is, therefore, funding allocated by the 

National Treasury in terms of that Act Seeing that the whole project wes based on 

DORA funding. tis nec sary to explain at the outset what process was followed at the 

time to trigger DORA funding for the building of low-cost houses in the various 

provinces 

DORA funding and low cost housing 

930 This matter takes place in the context of funding allocated to the Free State Department 

of Huran Settlements for the purpo es of building low cost housing (RDP housing) in 

terms of the Division of Revenue Act 1 of 2010 (DORA) 



931 The DORA-funding application for building low-cost housing (also known ars the 

business plan) is submitted to the National Department of uman Settlements in 

October/November every year "" 

932 The business plan originates from municipalities who have to identity their low- st 

housing needs for the next financial year commencing in March, and apply to the Free 

State Department of Human Settlements tor funding to build and provide such 

housing Th8 Free State Department of Hurme Settlements compiles a housing 

allocation list form the municipal submissions, which housing allocation list forms the 

basis of its business pl% 

933. This business plan is finally approved by the National Department of Human 

Settlements and consolidated with all other provincial plens into one tor approval during 

February of the following year by National Treasury. 

9.34. Organs of state involved in government housing projects are obliged to feed information 

about their housing projects into the Housing Subsidy System (HSS), and to use the 

HSS ass a project management tool to record milestones against which contractors are 

entitled to receive part payment (based on certain milestones) of the agreed contract 

935.1 phase 1 completion of the foundations 

935.2. Phase 2- completion of the wall plate; and 

pen#bit 0u2,p11,para 3 
e etbt uu2 p11,pan2 33 
ge»bit Uu2, 911-12, pa0334.35 
lbt UU2,p11,p%08 32 
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935.3 phase 3 - completion of the housing unit. 

936 These milestones correspond with the agreed payment plan in terms of the standard 

building contract which wars used by Free State Department of Human Settlements at 

to be provided by the appointed building contract A0cording to Mr Nth#note fin 

Mokhesi who became Head of Department (HOD) for the Free State Department of 

Human Settlements in 2012, the building materials need to be incorporated into 

construction work before the miles toe is met" 

937 le the normal course of events, contractor's work is inspected by Free State 

Department of Human Settlements officials and certified as complete before the Free 

State Department of Human Settlements feeds that information into the HSS to trigger 

an interim payment obligation 

9.38. in the Free State at the tire, there was no provision tot advance par ymete n 

Mr Mokhesi further confirmed in his oral evidence that in the normal course of events 

money would only be paid by the Department on completion of each of the set 

milestones." 

gh#bit UU2, 91213, paras 38-38.3. Transcript21 September 2020.p $9 
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Bigger and better houses 

939. The national norm at the time wes for 40RD houses to be built by the Department 

of Murnan Settlements. the design and specifications for which were prepared by the 

National Home Builders Registration Council (NHBRCJ." 

940. The fixed contract price for such 40m houses was around R.0,000.00 at the time, while 

the Free State's norm at that stage was 45m houses for the same price" 

941 Mr Kaizer Maxatshwa, former Deputy Director-General (00G) of the Free State 

Department of Human Settlements, confirmed that contracts for the 2010/2011 financial 

year had already been allocated on the basis of a 45' house at a foxed price of around 

RR50,000.00 per house within the allocated DORA funding by early 2010' Ten Mr 

Ace Magashule (Mr Magashule, who was Premier at the time) announced in tis State 

of the Province Address on 26 February 2010 that the size of low-cost houses in the 

Free State would increase to 50 to 60 square metres A,r Magashule stated in this 

address that the minimumn size of an RDP house from then on would be 50601' 

his speech AM Magashule said 

I must ihcate lo0our.able Spa.or and morbors, that th minor $. 0l a  

Reconstruction  ad  Development  Progarnen (Ro4 out.e wit from now on be 0 

to 60square metres, as we have already 00e s0me last ye.a 

942. Mr Moses Mpho Gift Mokoena (Mr Mokoena) was HOD in the Free State Department 

of Human Settlements at the time. On Mr Mokoen's version, Mr Mag4shule promised 

m' houses and more houses to communities (as pant of tis Operation Hlas.el.a 

epshibit uu2p14, para 4646.1 
eebtuu2,p14, para 46.247 
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'gcubit UU2 p16para 48 
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Outreach Program) despite the fact that the Department had informed him that there 

was no budget to do gee Ar Magashule had indic ted that the Provincial 

infrastructure Grant would fund the shortfall of R22,000.00 per house " 

943 This change caused disputes with the already-appointed building contractors who were 

now required to build 50m house et ta order to settle this dispute, it was decided that 

the Free State Department of Human Settlements would go out to tender for contractors 

who were prepared to build the larger houses at 8ppr0irately R72 000.00 pr house 

while the previously-appointed building contractors would automatically be reappointed 

f they were interesteM 

problems in procurement 

The collapsed tender process 

944 following Mr Mgashula's address,th Free State Department of lung Settlements 

advertised tender LGH B01/10/11 For construction of BNG Houses in the Free Slate 

through project linked"(the tender ), which tender closed on 16 April 2010. Thereafter 

the Free State Department of Human Settlement's Supply Chain Management 

Directorate and Bid Evaluation Committee (BEC) prepared a report to the Bid 

Adjudication Committee (BAC) in respect of compliant and non-compliant tenderg 

Of the 361 bids received, the BEC recommended that 109 qualifying bids must be 

adjudicated on pnice by the BAC." 
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945. This is confirmed by the record of the meeting of the BEC, which appears to have met 

on 2 July 2010./ 

946. The BAC then met on 28 July 2010." At this meeting it was realised that the tender 

validity period had expired The Committee then resolved to rather cancel the tender 

and establish a database of service provider This database included elf of the 

bidders who submitted tenders, whether compliant or none-compliant, even those who 

were disqualifieeM Ar Mokoena approved this resolution of the BAC on 30 July 

2010. 

94 this oral testimony, Mr Mokhesi stated that he did not know why the BAC delayed their 

meeting until 28 July 2010. ¢ Mokhesi also confirmed that the 90 day bid validity 

period is prescribed by National Treasury Regulations.e put the BAC had the option to 

cancel the tender or to regularise the process by confirming with the tenderers whether 

their prices would remain the same A Mokhesi confirms that the tender pro¢ 

could also have been cancelled and restarted, but the Department could not just forget 

about the process and establish a database at the discretion of offcuts. 

948 This decision by the BAC to put all those who tendered on a database caused some 

contusion during oral evidence 
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949. When I asked whether Mr Mokhesir's impression from the affidavits is that the BAC 

decided that the way to achieve what they want is to cancel the tender pr0Ci is, pl 

everyone on a database and choose the people who win get the job from the database 

Mr Mokhesi confirmed this impression 

90. AM Mokhesl's impression is further confirmed in his affidavit which states as follows 

he department thus decided tow contracts to contractors on vi0us tabs.s 

aswell as to the 0ontra0tors who had bid tor the tenor notwithstanding that 100fthe 

bidders wre isurfed tor basic bid con p l  nee  re.oath.ta further 

disquhrd b.cu thy 0di not mt th iiron function.tty th.he. 

951 A comparison between the record of th BEC and the list of respondents to the 2016 

High Court application shows that some contractors who later received contracts in this 

matter indeed were deemed to be disqualified by the BEC. For example, Jore 

Construction CC wars disqualified because its NHBRC registration had expired, but was 

clearly awarded contracts as it is listed as the 2"Respondent""es well as in National 

Urban Reconstruction and Housing Agency (NURCA) reports mentioned below 

Me Zwane's versions 

952. On his first appearance at the Commission, Mr Mosebenzi Joseph Z'wane (Mr wane), 

who was EC tor Human Settlements in the Free State at the time put forward the 

toll0wing version regarding the c #la psed  tender process and the establishment of the 

database 

952.1 After the tender process in 2010,Mr Zwane was expecting a final report on the 

final outcome of the tender process because that would determine the date 0n 

feanscript 21 Sep Aber 2020, $ 107-108 
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exhibit Uu15p62 Para32.of RR2 at hed to the lrestig rs Report, Dhibt UU1p8Para20ti 
attached to the  lee tig rs Report 



952.2 

which they could start building houses reg Zwane claims to have asked for a 

report on a way forward after the tender proce ss  c  ll ps ed  This  was  when  the  

On  this  version, officials suggested to Mr wane that they create a datab ~ 

Mr wane alleges that otfei ls did not report to him on how they exercised their 

discretion on the database. and no-one told him they couldn't create a 

database r Zwacne allegedly then gave permission to AM Mok0ea to 

develop the database 

953. Later on in his first appearance, Mr wane ls limed to have been unaware of the 

BAC's resolution to @stablish the database (that t had to do s0). He was not aware of 

the BAC minute.g p this version, A Zwee clairns to have known that the tender 

had been abandoned because it had expire me j4 did not query the process (of 

cancelling the tender) because it would have been interfering within administration. 

94. Mr Zwane's understanding was that, one on the database, contractors could be given 

work, subject to the department capacitating them where necessary."? Mr wane 

expected officials to know the law and bring the final product to him. According lo M 

wane, he was told that the database was pretty leg«red that they were following 
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the Housing Aet On Mr Zwane's initial version, his only duty was to receive reports 

while the accounting officer was responsible for expenditure. 

955. Mr Zwane initially slated that he had been told that the Housing Act goves certain 

responsibilities to the EC, but he had not seen t himgot rr 4 wane understood his 

responsibility in terms of the Housing Act to be the final approval of the allocation list." 

Mr Zwane claims to have familiarised himself with the Constitution and the PF MA, but 

not the Housing Act However, he $id that he thought he had gathered sufficient 

information to enable timn to led effectivet 

956. When specific provisions of the lousing Act were put to Mr wane, specifically that the 

At does not contain exceptions to8 fair and transparent biding process, .e. does not 

provide tor a database, and that the MEC has certain duties. A wane responded 

that he was not aware of this Me Zware initially claimed that the first tire he had 

been informed of the Housing Act was after the tender abandonment 0Mr Zwane'$ 

version, he had expected a welcoming handover process when he becane MEC, led 

by the HOD, to draw his attention to relevant legislation and there should have been a 

handover report by the previous MEC This process took place, but no-one drew his 

attention to the Housing Aet. But he did receive a pack of relevant polic is. 

957 [ a version put forward in Mr wane's second appearance before the Commission, he 

confirmed that there were previously contractors appointed to a database Then the 

dispute with the contractors arose, and they began the processes that would give them 
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anew list Mr 7wane confirmed that that new process wars the same process as what 

gave them 361 bids (according to the minutes e also confirmed the sequence of 

events that led to a consolidated list of quifies and disqualified bidders and those fran 

other databases (together over 300 contractors)and that the tender process continued 

until 28 July when it was finally abandoned 

958. In other words, Mr Zwane's version on his second appearance was that the tender 

process described above which ran from April to July 2010 would have been tor the 

creation of a database, and not for specific work to be allocated On this version, the 

open tender process that took place in Apr-Jul 2010 was meant to tact.ate a new 

database that could be used by Mr wane for the following 5 years. Ar wane's 

version on this appearance was that officials had assured him that it wes lawful to ward 

959 Given the confusion created on this issue during Mr wane's first two appearances, 

Commission investigators put further questions to Mr Mokoena for cla rity. Mr  Mokoe0a  

That  statement was then put to A wane on his third appearance before the 

Commission on 11 December 2020 

Mr Mokoena' s supplementary statement 

960. Acording to Mr Mokoena, durning his time as HOD, the Free State Department of 

Hunan Settlernents kept a database of contractors who would be eligible to receive 

work from the Department This database com pris ed  of contractors who had previously 

performed work tor the Department as well as those who responded to Expression of 
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Interest advertisements put out by the Department According to Mr Mrnuso 

Tsoametsi (Mr Tsoametsin), former Deputy Director General in the Free State 

Department of Traditional Affairs and alleged former Advisor to t AMEC, WC had 

previously assisted the Department in creating a database." 

961 According to Mr Mokoena, the purpose of the database from the Department's 

perspective was to keep a list of qualified contractors who may be alerted to relevant 

four weeks prior to the closing date, and there was&risk that the Department would not 

receive bids from qualified contractors The database wees introduced to alert qualified 

contractors when tenders were open in order to ensure high quality bids were received 

from qualified contractors » 

962. The benefit to a contractor of being on the database was therefore that they would 

receive communication fromn the Department when tender relevant to their sills was 

advertised, but those contractors would still need to submit a bid and have that bid 

evaluated against all other bids to be eligible to have the work allocated to them." 

According to Mr Mokoena, it would have been irregular for a contractor on the 

Department's database to be allocated projects without going through the further tender 

process which involved submitting a bid for a specific housing project." 

963 According to Mr Mokena,all of the tenders for specif projects would be advertised 

in the local press and would be open to bidders on the database as well as those who 

were not. The tender titied LG4 B01/10/11 for construction of BNG Houses in the 
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Free State through project linked which wars evaluated by the BEC on 2 July 2010 

was a tender tor the construction of specific housing projects in the 2010/201f financial 

alleged According to Mr Mokoena, advertisements for inclusion in the database would 

stat with the letters EON while the LGH in this tender stands for Local 

Government Housing.n 

964, Mr Mokena'$ supplementary statement was put to Mr Zwacne in his third appearance 

at the Commission Mr Zwawe responded that he has read the statement but he says 

he was told that parties tender to be on the database, and that that database is valid for 

Syears. 

965. in response to questions tor clarity, Mr Z'wane said that his understanding is that a 

list/database is compiled after a competitive bidding process, and that list would be used 

until it expire The list expires after years. Mr wane clairmns that he questioned 

this process when he arrived in the Department, and he was told that this process is 

used to$av tire further discussion on the use of databases by the Department 

appears in the section 18 below 

seh#bit UU11,p2734lutes attached to AMokches adavit dated 21 De mber 2016 ad a0 app4 0inga 
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outcome of procurement irregularities 

966. in his third appearance before the Commission, Mr Zwane conceded that the tender 

process had been abandoned and that there was no other competitive bidding proc »s 

in the 2010/201f financial year This accords with the evidence of other witnesses 

967 Therefore, despite confusion surrounding the role of databases in the Free State 

Department of Human Settlements, what is clear from the evidence is that there was 

only one tender process which took place in 2010 that being LGH B01/10/11 For 

construction ot BNG Hauss in th Free State through project links which took place 

between April and July 2010. This tender process was then cancelled on 30 July 2010 

The result is that none of the contractors who were subsequently appointed to bu 

RDP houses in the 2010/2011 financial year in the Free State were appointed as a 

result of a competitive bidding process 

Consequences of the unspent ALLOCATION 

96.8. National Treasury had allocated approximately R1 42 bilion of DORA-funding to the 

Free State Department of Human Settlements for the specific purpose of constructing 

low-cost housing in the province in the 2010/11 financial yet" 

969 As a result o the dispute with previously appointed contractors as well as the collapsed 

tender process, the Free State Department of Human Settlements had built no houses 

from its DORA allocation by halfway through the 2010/1f financial year. Ar Mokchest 
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confirms that by October 2010, the Free State Department of Human Settlements had 

only spent 10% of its allocation.Mas does Mr Mokoena and Mr Maxats.hwa 

970. If the allocated DORA-funding is not spent by a province during a financial year then, 

to meet the delivery target, the National Department notifies the defaulting province that 

it is going to withhold further transfers and re.alie ate the funds to compliant 

province.goo Ti reallocation of unspent monies would occur during the mid-term 

budge paving to pay back money to National Government in this wary Could8ls.0 

reduce the new budget allocation for the Province tor the tolwing financial ye 

9/1 Acording to Mr Maxatshwa, in late October to beginning of November 2010, the 

National Department of Human Settlements cnt sed the Free State Department of 

Human Settlements for underspending its DOPA funds allocated tor low-cost 

housing." 

972. This concern care in the form of a notice from the then Minister of Human Settlements 

Mr Tokyo Sexwale (Mr Serwale), which recorded that the Free State Department of 

Human Settlements had spent less than 10% of what it was meant to have spent by.the 

start of the third quarter of the financial yr, and that the Free State Department of 

Hurn Settlernents wars required lo subnit e r @ v ery  plan  sh0wing  how4intended to 

improve its expenditure and delivery of low-cost housing" 
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973. This is confirmed by Mr Zwane who stated that there was a meeting on 18 October 

2010 where Mr Sexwale first asked tor the Expenditure Recovery plea This was a 

94 According to AM AMokoena, the 10% of the budget that had been spent may have gone 

to foundations or would have been spent on title eeds, surveys a01 basic se0vi0es, but 

not one house had been built by October 2010 Therefore. the Free State Department 

of Human Settlements had butt no houses in the 2010/2011 financial year by the tire 

Mr Seowale requested that the Free State Department of ±Huran Settlemnents lay out 

ts plan for spending its DORA-allocated funds in the form ol an E Rp it  seems  that  

round about October November 2010 4Mr Zwane and his Department began to panic 

arising out of the situation in which they were wth regard to the failure to build any 

house halfway through the financial year in circumstances where the Department had 

been given money to build houses Thi was a disaster in waiting 

The Expenditure Recovery Pl 

976 As a result of queries from the National Department the Free State Department of 

Human Settlements designed and implemented its Expenditure Recovery Plan" (the 

ER) The Director-General and the Minister had written to the Free State Human 

Settlement Department demanding that action be taken to deal with the Department's 

failure to spend its Budget 
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976. A group of high level officials held meetings regularly to monitor progress in the 

construction of houses and the spending of the budget from the explanation given to 

Room"either in general Or whenever they mnet int 

9 7 7 [ t  appears that the tp wees developed from the War Room The group of otfiei ls 

would identity where blockages were in the building of houses and decide on what 

heeded to be done in Order to ensure that the bloc.age$ were fe000 

978 According to Mr Maxatswa, the Wat Roon"is a common concept in government 

used to monitor the implementation of a pla is is confirmed by Mr Zware who 

state that Th¢ war room was note result of the recovery plan It was a structure that 

was there to ensure that we do what we are supp ed to e • 

979. Mr Mokena confirms that the ERP came to exist after they had started working through 

their War Room On Mr Tsoamnetsi's version, War Room" meetings were held on 

a weekly basis and the MEC attended these meetings every second week Abooting 

to Mr Zwane, he requested the HOD and his officials to develop the recovery plan, 

and Mr Zwane himself had not been part of the development of th ER 

980 The ER itself took the form of projected expenditure for the remainder of the financial 

year, and projected how many houses the free State Department of Murnan 

Settlements intended to build The ERP does not in itself propose any advance 

payments, ard use the esabhrs he payment meson in th Department in its 
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formulatigya4 Thie can be seen from the FRO presentation « Thie plan has some 

bold ambitions to complete 12800 houses from start to finish between November 2010 

Cashflow Projections. 

981 Overall, th p projected that Free State Department of Human Settlements would 

spend Rt b#lion betore the end of the 2010/11 financial year. Mr Mokoena admitted 

that Free State Department of Human Settlements did not have the capacity to re&ch 

this target, and thinks the amount was arrived at by looking at the allocated amount and 

working backwards from there. 

982. Mr Maxatshwa goes further and admits that the cash flow projections in the ERP were 

not possible, particularly because of the builder's holiday in December of that year." 

Me Maxatswa says that he knew fromn experience that the ERP could not be achieved, 

and he thinks the majority of people in the Wat Room knew that Free State 

Department of Human Settlements did not have the capacity to achieve the ERP, but 

he cannot remember who pushed strongly for the plan. 

983. Mr Zwane also confirmed that in hindsight he could see that the ERP had loopholes 

was realistic and whether he could hold them accountable for t, and they agreed He 

did not ask HOW it would be achieved, only for their assurance THAT it would be 
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achieved. Mr Zwane saw the ERP document as pushing officials and everybody 

Nature of the plan 

984. Given the ambitious nature of the ERP, advance payments appear to have been 

necessary in order to achieve the projected expenditure. Because advance payments 

would not be compliant with the HS$ystem and the normal departmental procurement 

processes, certain other measures needed to be taken in order tor those ava00e 

payments to be effected 

Material Supply and Cession Agreements 

985 The first of these is that the contract for appointment of a contractor was accompanied 

by two additional contracts a material supply contract and a materiel supply cession 

contract. 

986 The process in terms of which the two additional contracts were signed and the HSS 

system manipulated to trigger the advance payment appears to have become known 

as the Avance Payment System (AS) Mr Mokena confirmed that the agreements 

of cession were used as documentation to usty these payments. 

987 interestingly, despite the three agreements purporting to support payments in terms of 

the APS, Mr Mokhesi conceded that all three agreements contradicted each other. 

This is because the cession agree07ens were entered into before any foundation had 
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been built, meaning no claim on the part of the building contractors had arisen at that 

point that could be ceded to the suppli in terms of the agreement • 

988. In his evidence, Mr Maatshwa agrees that the contracts were a mess and cannot live 

together, but he was under the impression that they were drafted by the state law 

avisors on the 4 floor,le. the Premier's Office ow 40wever,Mr Venter from the state 

law advisors in the Office of the Premier alleges that the Office of the Premier was not 

consulted at all on this project. 

989 Mr Mokhesi further confined his 0onus/on in even0e that te cession a9e00l$ 

were used as part of the documentation that wes used to convince National Treasury 

to make payment, and Free State Department of Human Settlements paid out in excess 

0f RS0O million prior to the claim of the contractors arising. However, despite this, AM 

Mokhesi confirmed that the National Department of Hurn Settlements was not 

informed about these problematic cession agreement 

Manipulation ot the HSS System 

990. Secondly, it was necessary for the HSS system to be manipulated by indicating that 

certain payment milestones had been met when they were not met in order to trigger 

the advance payment The nature of the HSS system necessitates that the advance 

payment would then have had to have been recorded against one of the established 

milestones without there having been completion of that milestone. 
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991 Mr Mokhesi confirms that officials manipulated the HSS system to make it look as 

though construction work had been executed and that paryrents were due when in truth' 

that was not the case Mr Mok.hesi confirms that the system was manipulated to insert 

a milestone into the agreement that did not exist wt this regard,Mr Mokhes4 confirmned 

that the roofing material was the most expensive milestone, so manipulating the system 

to allow for the roofing material to be paid up front was a wary of distributing money 

quickly. 

Ihe War oon used le ssumeent.er9est a19seres 

992. According to Mr Maxatshwa, the process that took place at the War Room meetings 

after the ERP was developed was that the MEC would allocate unts to a contractor of 

his choice in a specific municipal ares, then a contract would be signed between that 

building contractor ad free State Department of Hurnan Settlements, and another 

contract would be signed by the building contractor, material supplier and Free State 

Department of Human Settlements together withe supply cession agreement between 

the building contractor and material suppl4peke signed documents, together with 

the invoice from the supplier to the contractor would be handed to the New Material 

Cession Milestone Management branch of the Free State Department of Human 

Settlements who would capture the beneficiaries, site number contractor ad suite of 

document The suite of documents would then be haded to the financial bench 

for payment." 

993. Mr Mokena confirms that the documents requited to verity a payment such as a 

certification of receipt by the contractor were not aways present. r Mokoena says the 
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department wars still new and didn't have capacity, so this kind of arrangement 

994 Mr Zwane however denied the allegation that he would make allocations during the 

War Room" meeting or t his third appearance before the Comm sion, AM Zwane 

also conceded that that it would be irregular for the EC to have been involved in the 

appointment of contractors 

99. Another problematic aspect of the APS is that suppl rs were nominated by building 

contractors, and therefore no open tender Gr biding process took place preceding their 

appointment. Acording to Me Maxatswa, building contractors were required to 

approach material uppi0rg There was also no agr00d phi0 with the material 

suppliers, only the hope that they will give the Department the best price • Ar Mokoena 

admitted that he was suspicious that the invoices the Department was receiving from 

the material suppliers may have been inflated. 

Th Advance Parent System 

Responsibility for the AS 

996, On AM Maxatshwa's version, the Apg emanated from AM wane, was designed by 

t Ts0amnetsi and was approved by Mr Mok0en8 

997 tn his first affidavit, Mr Zwane shies away from taking any responsibility for the APS by 

referencing the so-called legal opinion of4Mr Tsoametsi, and by referring to Department 
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officials " who entered into material supplie ces ion agreements with various suppliers" 

and that he requested the Head of Department (HOD') and Head of Legal to ensure 

that all protocols are observe. 8 

99.8. However, even on M Zwane s own version, the APS itself seems to have emanated 

from one of the War Room" meetings held in October 2010 pis meeting would 

have been chaired by Mr Zwane and attended by Mr Mokoena, Ms Seipat Dlamini, 

Ms Mamiki Mokhele (Ms Mokhele), Mr Tsoametsi, Mr Kabelo Kaloi (Mr Kaloi) a0d 

Ms Innocentia MotungBl occurred after a meeting that took place in Welk.oen 

Ihe Welson Meeting 

999. It would appear that as a result of the previous War Roon" meting where the ERP 

was discussed, a meeting was held in Weikom with appointed contractors in October 

2010 in order to get their buy-in for the ERP This meeting was chaired by Mr 

Zwane." 

100o, At this meeting the contractors complained about how much work would need to be 

done in such a short space of tire. On Mr Tso8nets's version, thes concerns were 

threefold availability of material over the Festive Season, a0oess to finance and 

increased labour costs over the Festive Season 

100f_On Mr wane's version, it is at this Welkomn meeting that the contractors requested 

assistance from free State Department of Human Settlements in order to meet t 

ambitious deadlines of the ERP According to Mr Zwane, the APS wars one possible 
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solution discussed in Bloemfontein after the Welkomn meeting. According to 

Me Zwane, It was the contractors who said that the Fee State Department of Murnan 

assistance a Also, with the new entrants including women, youth and isabled 

contractors, they would not have had the capacity to buy material to lagt them the entire 

builder's holiday period. 

The war Room meeting 

1002 Mr Zwane testified that, given the concerns raised by the contractors in Welke.am, he 

called the October War Room meeting and asked the question why can the Department 

not assist the contractors by purchasing the building material for them7 

1003. This version is supported by Mr Tsoamets+ who said tat on their return from the 

Wetkom meeting, a Wat Room" meeting was held, attended by the MEC, CFO, HOD 

and executive management. This was late October or early November 2010. lt was at 

this meeting that the MEC asked why they could not support the contractors by 

purchasing material for them. 

1004. In his third appearance before the Commission, Mr Zwane conceded that this question 

may have come across as indicating that he thought the APS wes the wary to go, even 

1005 This would accord with Mr Mokoena's version that in October 2010 there was a special 

meeting called by AM Zwane who called the meeting because he had a solution to the 
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problem of non-spending on the grant owever, according to Mr Mokoena, rather 

than simply making a suggestion, Mr Zwane informed the meeting that he had a solution 

to the problem of the unspent budge so pis meeting was attended by Me Diarii 

Ms Mokhele, Mr Tsoametsi, Mr Maxatshwa,Mr Koloi ad Mr Motaung, and wars held in 

the MEC's boardroom in Bloemfontein pt was at this meeting that Mr wane lo gedly  

first proposed the APS in that the Department would start buying material from material 

suppliers and paying for such materials in advance"" payment to material suppliers 

would be made based on invoices which the contractors would obtain from the 

$upplire hen this version wars put to Mr Zwave in oral evidence, Mr wane 

disagreed, and insisted that he sirply asked the question. 

1006 Acording to Mr Mokena, his reaction at the meeting was that the suggested approach 

was illegal and that the Free State Department of Human Settlements policies do not 

provide for advance payment According to Mr Maxats.hwa, this was the response 

of the meeting as a whole, because the milestones do not allow for advance 

paymentg gr Mokoea had said that everyone else in the meeting wars quiet, but on 

Mr Meats/ws's version th¢ people in attendance were actually quite vocal an4 th 

majority were not in agreement with the ME( n According to Mr Zwace, he did not 

recall Mr Mokoena raising his concerns in the meeting But he did remember the legality 

of the process being raised in the meeting.4 

1007_On Me Mok0en's version, when he informed Mr Zwane at the meeting that the plan did 

not appear lawful, Mr Zwane stated that he was advised of the legitimacy of the plan, 
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and that other provinces were doing the same This is confirmed by Mr Macats.hw a 

In oral testimony, AM Mokoena went further to say that AM wane had said he got expert 

advice but would not say who gave himn the avie." 

1008. According to AM Tgoametsi, however, it was raised at the meeting that the Department 

had previously bought material in advance in cooperation with NuRCHA and it wars in 

light of this that he (Mr Tsoametsi) was tasked to go out and research the matter. Mr 

Tsoamnetsi sys that when we says he wars advised of the legality of the plan, it 

could have been by Gauteng officiate This is because Mr Tsoametsi discovered during 

his research that Gauteng had tried advance payments. 

1009. It was decided at this meeting that Mr Zwane's advisor (Mr Tsoamets4) would do so0me 

research regarding the legitimacy of the plan and draft a document for discussion (see 

beloyM (e AM Mokoena's version, Mr Tso8netsi wars sent to research the plan 

because Mr Mokoena was adamant that the plan was illegal 

Me7wane's alleged threat to Mooene 

1010. According to Mr Mokoena, after this War Room" meeting Mr Mokoena requested to 

have a meeting with Zwane in private in the sane boardroom a Aboding to Mr 

Mokena, Me Zwane responded by threatening that Mr AMokoena should tender his 

resignation f he refused to implement his plan, and he threatened himn using the Sotho 

expression that he will walk next to his shoes, which the Commission was told meant 
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that he would be pog' g Mokoena interpreted this as a threat, even though Mr 

Zwane did not say he would be dismissed 

101f When this was put to Mr Zwane, he said he found Mr Mokoena's assertion ama.ing 

and unfounded given that AM Mokoena took leave in December 2010 despite being 

instructed by Mr Zwane not to do so, and he was not forced to resign. tr wane also 

denies that there was an informal meeting between him and Mr Mokena after the 

formal meeting.and he denies threatening Ar Mok0en that he wt walk net to his 

eceig.gt Mr Toametsu.s 0osumenl 

1012 According to Mr Makoena, when Mr Tso@mets.i's document was received on 26 

November 2010, Mr 2wane decided that the document should be used and the plan 

should be implementee Mokoena claims he signed the document for fear of 

losing his job 

1013. Acording to AM Mokona, he did try to report his dirssatraction wth the AS to th 

Premier, but he could not get an appointment. After 2 weeks of waiting outside the 

Premier's office, he gave up. 

1014. According to Mr Mokoena, Mr Tsoamets/'s document did not convince him that the plan 

was lgat pn Mr Mokoena's version, he told 4 go8mets.i that he would not sign 

the document. ft was only later when Mr Zwane called Mr Mokoena to his office and 
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asked him why he refused to sign that Mr Mokoena felt backed into a corner, so he 

signed in Mr wane's office Mr Mokoena lle ges  that A Zwane reminded him that he 

had asked far his resignation letter if he refused to sign, and this is why he signet the 

1015. On Mr Tgoametsi's version, he gave the document to Mr Mokoena without any 

discussion. Mr Mokoena simply said that he would look at it and get back to him, but 

did not raise the issue of illegality 4, Mok0en8 then called A Tso8nets.i at around 

530pm to sary that the document had been signe r  Tsoametsi denies that he went 

to see the AMEC after giving the document to Mr Mokena, or that he discussed the 

document with the MEC. 

1016. On Mr Zwane's version. he received Mr Tsoaretsi's document after the 25 of 

November and by that stage it had already been signed and approved by Mr Mokoena 

as accounting officer. Mr Zwane said that, as a lay person, he did not see fit to 

question the document that had been signed by a legally-trained person and the 

accounting officer. 

1017 Ar Zwane further denied that Mr Mokon8 signed¥ Tgoamnetsi'$ document because 

he feared losing his job because f AM Mok0en8 wars $0Cared of A wine, he would 

not have taken leave that December when A wane had specifically told hirn not to. 

1018 Mr Zwane alleges that Mr Mokoena was still signing Cession agreements in February 

2011 after Mr Zwane had left the Department, and this is confirmed by Open Water. 
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Mr Zwane draws attention to this fact as evidence that he was not the one who was 

adamant to choose the ADS gchem6 

Mr fsoametsi's document 

The document as a purported legal opinion 

1019. According to Mr Mokoena, Mr Tsoametsi was advisor to the MEC, and the MEC 

instructed him to research the legitimacy of the plan 4 Tso8nets maintains he wes 

not the MEC's advisor because all officials in the Department advise the ME0 

Tsoametsi was not from the Legal Department. Mr Tsoaretsi further admits that he 

was never involved in housing,and the first time he was involved in housing was when 

he was called to the first War Room" meeting with Ar Zwe 

1020. According to Me Zwane, at the Wat Room" meeting in Bloemfontein after the Welkom 

meeting, he requested two officials (Messrs 4Mokena and Tso8rnets.i) to develop an 

1021. According to Mr Tsoametsi, his mandate after the War Room" meeting where the APS 

was discussed was to research whether the AS could be done an how it could be 

done. It was not r Ts0anets's mandate to investigate whether or not the plan was 

night.e rTgaetsi acknowledged that Mr Mokoena spoke on the issue of legality in 

the meeting with Mr wane where the A9S was pro0pose 0ever, while 

Mokena's version is that AMr Tsoamnetsi was mandated to research the legality of the 
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plan, Mr Tsoametsi did not understand it that wary. He thought Mr Mokoena raised the 

issue more generally. 

1022 As to the method of his research, Mr Tsoametsi says that he started with parliamentary 

records dealing with challenges facing contractors, looked at departmental policy, 

spoke to Gauteng officials and spoke to NURRCHA A Tgomnets.i further admits that 

his document was not a technical legal opinion and he did not consult legislation. 

1023. Mr Tsoanets4 does however maintain that the memorandum wars rs.cussed wth r 

Gordon Tak the Legal Advisor to the Fr State Department of Hur Settlement4 $ 

was whether it would be lawful to create an addendum to the contract that would allow 

contractors to be supported, and the legal advisor allegedly said it would be allowed. 

1024. This document, however, simply lays out the nature of the tripartite agreements and 

does not comment on the legitimacy of the plan it.set ! A Mokoena confirmed that 

Mr Tsoatnetsf's document of 25 November 2010 wars a result of research conducted 

after the meeting, but this document is not an opinion on the legality of the plan 

Rather, the legality of the plan is assumed in the document A Mcoats.hw also 

confirmed that the 25 November document does not amount to legal advice 

1025. When it was put to Mr Tsoametsi that Mr Zwane had clarified on 25 September 2020 

that the legal opinion he was referring to was Tsoamets's 25 November 2010 
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document, Mr Tsoametsi confirmed that it was not a legal opinion, and he does not 

know why Me Zwane would say that • 

1026 Mr Zwane on the other hand stated in oral evidence that the document wars prepared 

that they could use when Ar Tsoamets.i's evidence that it was not a legal opinion 

was put to Mr Zwane. Mr Zwane responded to say that Mr Tsoametsi said he had a 

broad mandate,and on wine's interpretation that would include the soundness of 

the document legally. 

1027.When l asked why Mr Tsometsi did not see the lega lity  of  the  AS  as  pant  of  his  

mandate given that it had been raid at the meeting, Mr Tsoametsi responded that the 

HOD had access to the head of legal as well as the provincial legal advisor in the 

frier's office who would be better placed to advise on the legalities than him. 

However, Ar Tgoametsi did accept that that in the context ot his mandate #t was fair to 

expect him to research the legality. 

1028. To Mr Mokoena's knowledge, Mr Tsamets/'s 2 November 2010 document was the 

only document prepared in respect of the plan proposed by Mr Zwan a A To8nets.i 

confirmed in oral evidence tat dept¢ the fact that the issue ollegaty wars 8-din 

the presence of the EC no legal opinion was obtained He further confirmed that had 

Messrs Zwane or Mokoena wanted a legal opinion it could have been properly 

researched and given by Mr Venter in the Premier'g 0fee. 
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1029. Mr Zwane's response to this allegation was that it was not his task as MEC to get into 

the finer details he simply said go and research and he assumed that the task would 

be done ft did not come to his mind at the time that he should have referred it to Mr 

Venter's office, and Mr Venter confirmed that his office was never requested for 

legal opinion on this issue. 

Ihe theory behind the acumen 

1030. Mr Tsoametsi explained that the ideal functioning of the ApS in practice would be that 

contractors ad suppliers would agree 0n a p0i0 a0how te mate0als would be stored 

then monitor the material as t went out. 

1031. Mr Tsoametsi further confirmed that the AP'S was developed to respond to an abnormal 

sualion where1 There were not sufficient established contractors who could bear the 

financial burden, and 2 They had a short period of time in which to perform. The 

advance payments were meant to support the contractors"go that they could 

implement the Eno 

1032. Mr Zwane testified that, in his view, when the Department paying for material from 

suppliers is not an advance payment because the material then belongs to the 

Department e thought helping contractors was a sensible question to ask. was 

not an instruction, and he was at a meeting of officials who are competent in terms of 

procurement, who would be capable of telling him f they cannot help in this way. 
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1033 \/hen I pointed out that the Department would not store the material and therefore 

money would have to be paid for the material in advance ot that material being 

delivered,Mr wane responded that he did not properly process what it would mean at 

the time he put the question to the meeting. 

1034 What can be seen from the evidence placed before the Commission regarding the onigin 

of the APS is that none of the witnesses took any responsibility for the birth of the APS 

as a concept. According to Messrs Max8ts.we and Mok0end the AS was forced upon 

them by AM wane. According to A wane, he asked his officials to consider the APS 

and he relied on their guidance as to whether or not it would be legal Acording to A 

Tsoamnetsi, he was called upon to raft an opinion rs to how the AS could be 

implemented, but not whether or not the plan would be legal t also app0$ to be 

common cause that no formal legal 0pinion was ought by any of the witnesses as to 

whether or not the APS would be legal. As to the question of legality of the AS and 

the Ep_ these are dealt with below 

Response to the ERP and APS from Minec and Tech#in#Mc 

1035. The ERP was presented at the October Technical Ministerial Member Executive 

tasked with presenting to the TechMinMech meetings M Zwane did not attend and Mr 

Mokoena also tendered his apologieg + According to AMr Maxatshwa, they were with 

the National Council of Provinces (NCO) in OwOw, Free State Mr Zwde 
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however acknowledged that he was aware that the Rt was presented at Tech4MinkMec 

that day. 

1036. According to Mr Maxatshwa, after presenting the ERP at the October 2010 Tech#MinMec 

and inMec meetings, he was told to bring a revised plan for the November 2010 

meetings. Mr Maxatshwa confirmed that the version of the p i  the  fie is the 

revised version presented in November_w The version of the ERP presented to 

TechMinMec in October 2010 was therefore rejected 

1037 AM Zwane claims that the October 2010 meeting's rejectioof the plan was not reported 

back to him and he also claimed that he was note recipient of TechMinMe minutes. 

When Mr Zwate wars referred to the minutes at FS12 300. Mr Zwane claimed he had 

not seen these minutes before he came to the Commission 

1038. Mr Maxatshwa then presented the revised ERP to the next Tech#MinMec meeting on 18 

November 2010 and mentioned that the Free State Department of Human Settlements 

wes looking to use the tripartite agreements and cession to make advance payments 

Mr Maxatshwa also confirmed that the view of the October 2010 TechMinMec meeting 

say that the details of the APS were only conveyed to TechkMec in November 2010 

and not in October 2010. 

1039 He said that the revised version of the ER was again ejected by Tech#MinkMec in 

November 291 The minutes of the Tech#MinkMec meeting held on 18 November 
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201show that the meeting was concerned about the Free State Province's recovery 

plan as presented by Mr Maxatshwa The meeting expressed that the plan did not 

demonstrate the ability of the Province to spend the R142 b#ion from then until the end 

of March 2014tad the Province was advised not to enter into a tripartite agreement 

with beneficiaries a0d supp/er$ Sine supper$ would have lo supp/y 0ale0.as in Dul 

wit out the necessary support lo ensure quality a0d pr0per pro0Cur ere proceedings 

Also there are lots of risks involved with this arrangere4 ow Maocats.hwa further 

confirmed that Gauteng representatives at the 18 November 2010 meeting advised him 

1040. Mr Mokhesi's affidavit confirms that Mr Neville Chainee (Mr Chainee), who was the 

c o o » a m " a r i a s  

Maxatshwa in the Tech4MinMec meeting that the payments were unlawful and 

referred to here were the advance payments for the purchase of materiel 

104f, On hearing the view of the Tech4Me meeting, Mr Maxatshwa immediately phoned 

Me Mokoena in Qwawa and asked him to discuss it with 4Mr Tgoarnetsi and Mr 

wen e also shared the feedback from the Gauteng representatives at the 

meeting during this phone.cat A Zwave howtevet clurns that he does not recall 

being at an NOP meeting in CwaCwa and being reported to by Mr Mokbena. 

1042. A report from the TechMinMe meeting regarding provincial expenditure was heard at 

the Min#Me¢ meeting the following day, where the meeting agreed with the 
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recommendations of the Tech4inMe meeting and the Rt was rejected rte 

meeting also agreed with Tech#Minkec regarding the shifting of funds from non­ 

performing provinces in the interests of service delivery, and that proinoes must iest 

more on planning.MM g¥ Mokena wars also not present at this meeting tut the 

meeting was attended by Mr Sexwale as well as all relevant MEC. 

1043. Mr 2wane did, however, receive a report from the MinMec meeting on 19 November 

2010 Thie report came from Mr Max8ts.hwa via Me Mok0en, who reported to Mr Zwsine 

that the tR needed adjustment"r tater in oral testimony, AM Zwsine did however 

admit that st some stage he was aware that the prope al was fraught with is.ke, but 

then later he again reiterated that the report received from Mr Mokoena fromn MinkMec 

was that the ER needed to be corrected. 

1044. On Mr Mokhesi's interpretation, the ER was rejected because it did not demonstrate 

the ability to spend the allocation in the remaining months, and the proposed tripartite 

agreements were rejected because supplies would have ti supply materials in bulk 

1045. Mr Mokoena was not present at the TechMinMec meeting. put according to 

Manx.ats.hwa, Mr Mok0en wars nonetheless fully informed that the view of Natonal 

Department of Murnan Settlements was that the advance payments were unlawful, but 

he approved the systern anywe e ke  Mokhersl's version (which is based on the 

findings of the disciplinary committee), Mr Mokoena instructed Mr Maxats.hwa to 
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proceed with the plan despite the warnings Tis instruction wars later formalised in 

the memo written by Tgoametsi and signed by kM Mokoena on 25 November 2010. 

1046.Mr Mokoena, however, disagrees with the finding of the disciplinary committee on this 

is.sue because on his version t was Mr Zwarne who insisted that the project pro Md. 

1047,AMr Mokoena did however admit in oral testimony that he knew that National had also 

rejected the ApS when th ER was presented to therm ti6 common cause that the 

Free State Department of Human Settlements pro eded wth the to gnd the APS 

despite the warnings given and the rejec tion  of  the  plan  by  Tech4Mink4ec and A4Mac 

Illegalities of the ERP and APS 

1048. It is clear from the evidence led before the Commission that an ER is not in itself 

unlwtut Th6 Fr State Department of Hurn Sttierrents was in fact requested to 

draft n ERP b National in order tor National to decide whether or not the Province's 

remaining DOPA allocation should be redistributed The legality of the ERP pies in the 

misrepresentations made to National as part of the ERP, and in the manner of the ERP'$ 

execution namely the AP'S 

1049. In his oral testimony, Mr Mokhesi confirmed that the ERP presented to Tech#MinMec 

and MinMec represented that the Free State Department of Human Settlements would 

spend more that Rt billion in 3 months and actually build those houses Mr AMokchesi 

conceded that #t would have been obvious that the Free State Department of Human 

'reaescript21 September 20.20,p16. 
get tu11,p111,pa4a80 A04 2a 0a.e21Deeb4 2016 4%0.ng421$eplb4 2020,$ 

14-165. 
rascript 23 Sep mnbr 2020,p 23 
reasonipt 22 September 2020,p7 



Settlements could never have achieved the Rt gs presented at these meetings. 

Furthermore, Mokhesi confirmed that the ERP presentation presented to these 

meetings contained very little information about the actual construction to be doe 

1050. AM MokKoena also admitted in oral evidence that his Department was misrepresenting 

to National that they could legitimately spend Rf biion in a few months because they 

knew it was not possible. He in fact went further to admit that this was wrong and 

that he was sorry tor misrepresenting the facts e one may &sk fall they could spend 

from April to October (seven months) was 10% of the budget, how could they possibly 

spend 90% of the budget or so in five months ? Accordingly, the ERP presented to the 

MinMec and TchMinMec meetings in October and November 2010 by the FS0HS 

constituted a fraud on the National Department 

1051.As to the APS as part of the ERP, advance payments are unlawful both in terms of 

DORA and in terms of the PFMA. Section 15 of the Division of Revenue Act, 20104e80ds 

as follows 

(f)Despite anything to the contrary contained in any law, an allocation tellered to 

in Schedule 4 , 6 , or 8 may  only  be  used  tor  the  purpose  stipu la te d  in  the  

Schedule  concerned  and  in  a0cord.ace  with  t  tram@rwor publsedin terms of 

socion 14. 

(2)Arocavng officer mary not trans.tor any Schedule b or8alocation or a portion 

of such an allocation lo any other entity or other sphere 0l government for the 

performance of a unction envisaged in terms of the al0cation, unless the re¢ Ming 

offer has entered into payment schedule with the entry or other $pre 0of 

government that will be performing the function, that has been approved by the 

National Treasury, ah- 
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(a) #t is  a  transfer that is app0ve in  the  budget  of  the  receiving province or 

munioipatty or a framework published in terrs of sec0on I4 

(b)tis a payment or servioes rendered or go0 er4 re d ,  which8e0vi0es org0oh 

were. procured. i  . aooordanon. with  the.  supple. chain manes ment. policy. or  

procurement potot the relevant province or municipality and tor which adequate 

documentation for paryrnent has been rec ved or 

(c)in the case ofaadvance parent orates.er which is not oo ist  ntwith the 

budget of the recs iving province or turniip.alt 

(i) tho re ring officer has oor tied to the National Treasury that th trans.loris not 

an atternpt to artificially inflate is $p6dig 06.lien.ates ad that there are good 

6 as¢ ns  to  the  a0va04  pay0%  o  trash ad 

(ii) the National Treasury has approved the advance parent or transfer (own 

0nphasis 

1052. In his evidence before the Disciplinary Committee, Mr Chainee confirmed that this 

section ot DORA means that advance payments are not allow4 it%also common 

cause that National Treasury's approval was not given pnior to advance payments 

having been made in this case Therefore, these advance payments were therefore 

impermissible 

1053. In terms of the Public Finance Management Act, 1999 (9FA) advance payments or 

prepayments are governed by the Treasury Regulations for departments, trading 

entities, constitutional institutions ad public entities, issued in terms of the public 

Finance Management Act 1999 by National Treasury, March 2005 (the Treasury 

Regulations). Re 1 5. 1 0. 1. 2  thereof provides as follows 

pehlbit UU14, p 1007the Chalnee Disciplinary Comm it "  transcript p6' Th% full tr.script is contained in 

the bundle adwas ider Me d as  such  in  evidence  



Fol purposes of this regulation, $0004 cars.h 0a0agee0l in0ue 

(c) avoiding prep8y00s /or 900d$ or 40vi0 (8. pay00ls in ad0a0e 0l the 

eoipA of the goods or s0vi0rs) unless required by the contractual a7.age0el.% 

with the supplier; 

1054 Acording to Mr Venter,this regulation presupp es that there was a pro€ s Compli nt 

with the relevant legal prescripts on which the agreement was premised in this 

instance, there was not. 

1055. In his reasons for his decision in disciplinary proceedings, Adv Van Graen also found 

that prepayment was not required by the contractual arrangements in this cars He 

said that by making the prepayment, the contractor's night to payment wes extinguished, 

which meant that there was no night that could be ceded to the suppliers (the basis on 

which the suppliers had been paid in advance 

1056. In other words, while prepayments may technically be feasible in terms of Reg 15.10.12 

of the Treasury Regulations in certain circumstances, they were not permitted in this 

case because of the irregularities inherent in the contractual relationship between the 

Execution of the ERP anal APS 

1067 Despite concern having been raised by officials in the Free State Department of Murnan 

Settlements, TechMinMec and MinMec meetings, the ERP and APS were proceeded 

with by the Free State Department of Human Settlements Mr Mokoena admitted that 

the Free State Department of Hurne Settlements did not indicate to National that 

despite their rejection of the plan they would proc eed  nonetheless A Tsoanets 



indicated in oral testimony that he at least was under the impression that MinkMec and 

Tech4inAe had not rejected the ERP because the Department had pr oce eded  with  

the  plan. 

1058. According to Mr Mokhesi, by October 2010 the Free State Department ot Human 

Settlements had already started maling unlawful payments These payments were 

unlawful because they were made to persuade National Treasury that the money had 

been properly spent; there had been no proper procurement process, and they were 

109. Mr Mokoena stated that the signing of the contracts with the contractors mainly took 

place after the signing of the document of 2 November 2010. On his version, thereafter 

contracts were signed with the materiel suppliers (cessions)and they started delivering 

material to the contractors on site The Department then paid the material suppliers 

when clairns were made by the contractors because the material had been supplied. 

For example 

1059.1 

1059.2 

on 30 September 2010,Mr Mokoena signed a contract with Inzuzo Trading 516 

CC for 150 houses to be built in Tswelopele Municipal'8d 

a tripartite contract entered into with Inzuzo Trading 516 CC and Scenic Route 

Trading 802 CC which also appears to have been signed by Mr Mooena, this 

time on 3 January 2011.# 
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1060. According to Mr Mokhes's December 2016 affidavit, the Free State Department of 

Hunan Settlements entered int 125 standard building contractor agreements 1% 

differs by 19 contractors fromn the 106 contractors Mr Mok.hes mentioned in his June 

2014 affidavit. According to Mr Mokhesi's December 2016 affidavit, the 125 

contractors were appointed to construct 14.769 DP houses in 6 District Muni ipalties 

This differs by 6.281 RD houses from the 21,050 FRDP houses Mr AMokhest mentioned 

in his June 2014 affidavit. 

1061. According lo Mr Mokhes's December 2016 affidavit, the average cost per unit was fR 

72000.00 The Free State Department of Murnan Settlements entered into 112 

tripartite agreements with the contractors and suppliers. and between 2009 ad 201f, 

free State Department of Human Settlements made payments in excess of RS00mn to 

Mokhesir's June 2014 affdavit. A list provided to the Commission in February 2020 by 

the free State Department of Murnan Settlements indicates yet again a different number 

of suppliers at a total of 23 (ex0ding duplicates). 

1062. What therefore emerged from the evidence before the Commission is that there 

appears to be no accurate records for the number of houses butt, where and by whom 

as well as the payments made for this financial year 

1063. Regarding some of the individual contractors, the Commission has gathered the 

following evidence 
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1063.1 Large sums of money were paid to Durnansi by the Free State Department of 

Human Settlements from 10 December 2010 orward 

On 20 December 2010, an amount of RT million wars paid to Rob's Bricks by 

the Free State Department of ±Human Settlements R4 mion payment to 

Hardware Mecca on 22 December 201 Acording to the Auditor General 

(AG) payment data, the Free State Department of Human Settlements paid 

Robs Bnicks a total of R7 million. Mr lsaac BlackySoe (Mr Seoe) confirmed 

that the million wars for the supply of material to the Free State Department 

of Hurn Settlements He further confirmed that this payment was paid in full, 

2 years in advance, as Rob's Bricks only commenced with the work in 2012 

Although Rob's investments is reflected in the charge sheet relevant to the 

disciplinary hearing as the recipient of R million, it was noted by the 

Commission investigators that nether Rob's Investments nor Rob's Bricks (the 

entity that was in fact paid the RT million) were respondents in the Free State 

Department of Human Settlements application. Rob's investments (and not 

Robs Bnicks) is further reflected as supplier in d list provided to the 

Commission in February 2020 by Free State Department of Human 

Settlements but is however not mentioned in the list(s) as attached to A 

Mok hes's December 2016 affidavit. However on 22 December 2010 the bank 

account of Rob's Bricks at Hardware Mecca shows a payment ot R4 million into 

1064 The following payments were reflected as being paid by the Free State Department of 

Human Settlements into the bank account of Rich Rewards 
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1064.1. on 23 December 2010 an amount of around R6.7 million and a further payment 

of just under R2 2 million on 24 December 2010 

on 3 January 2011 payments of around R358 million and 9.5 million on 

January 204 

1065. Mr David Eduard Valls (Mr Valls). owner of Hardware Mecca inter alia confirmed to 

Commission investigators that Hardware Mecca was required to sign two types of 

agreements, building supply agreements and cession agreements Mr Valles was 

approached by Mr Kabel Kaloi (A Kolol) to come to Bontontein to sign these 

agreement ti0us contractors requested quotations from Hardware Mecca for the 

supply of material in relation to their appointments at Free State Department of Human 

Settlements (e.g. GT Molete"). In this regard, pro forma" invoices were required. As 

Hardware Mecca's financial systern did not allow for pro formal invoices, he provided 

quotation Aer the quotations were issued and after the agreements were signed, 

Hardware Mecca received advance payments from the Free State Department of 

Human Settlements in respect of Group Two Business Enterprise, GT Molele 

Construction (GT Molefe) and Mgiftana Train udware Mecca quoted for the first 

two phases of the RDP houses in most instances, and in some cases building 

contractors needed to source materials fromn otter suppliers for phds g re g certain 

difference were made by Hardware Mecca to either the contractors themselves or to 

their appointed suppliers These payments were always based on the request of the 

contractog 
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1066. Ms Nkabinde (owner of GT Molefe) inter alia confirmed that GT AMolefe was a trusted 

contractor, under her late father, in the Free State and was historically appointed for 

large projects in 2009 after a tender process GT 4Molefe was initially appointed for 

the delivery of 500 units in Cwa0we. The appointment letter in this regard included8 

list of beneficiaries When the new MEC, AM Zwane, was appointed, various meetings 

with contractors took place, the main focus of which wars to establish when the 

contractors were able to start with the projects. Subsequently, GT Molefe's appointment 

was changed to 300 units in OwaCwa and 200 units in Harrismnith respectively. The 

appointment letter in this regard did not, at that stage, include8 list of beneficiaries as 

Mr Meats.hwa who inter alia explained that free State Department of Murnan 

Settlements would be making advance payments to suppliers for the delivery of materiel 

and requested gr Molefe to obtain a pr fora invoice from a supplier t that effect 

When Ms Nkbinde and Mr Velks from Hardware Mecca. as GT Molee $ supplier, 

produced the required invoice(s) at Free State Department of Human Settlements. they 

were required to sign a contract. Ms Nkabinde confirmed that she requested Mr Valis 

to pay certain of GT Molele's suppliers on her behalf with the advance payments 

received by Hardware Me0pg 

1067. During November/December 2010, contractors came to Free State Department of 

Hunan Settlements and signed contracts fen the contractors visited the 

municipalities to obtain details of where to construct the houses. Then the building 

contractors provided Free State Department of Human Settlements with 

invoices/quotes from the material suppliers, and the Free State Department of Murnan 

Settlements paid on these documents for the materials in advance A.ooording to 



the AG, Free State Department of Human Settlements paid around R0 million 

between November 2010 and February 2011 in this wa oe 

1068. Mr Mokoena had booked a holiday on a cruise ship in December 2010. and Mr 

(Ms Mokhele was appointed on the instruction of Mr Zwa oo pe  bulk  of  the  

payments made to the contractors were made in Mr Mok0en's abgene an] appred 

by Ms Mokhlg too4 Maoxats.hwa confirms that he id not sign any of the contracts 

that formed part of the AP'S, nor did he place them on the HSS System, nor did he 

hand any invoices to the finance department tor pr sing and payment o 

1069. Mr Mokoena confirmed that Free State Department of Human Settlements would often 

pay the material suppliers without checking whether the materiel had been delivered 

and whether the material and the invoice were consistent or fig in itself would have 

contributed to the poor record keeping and accountability seen during this period 

The Llst of 106 Contractors 

1070. As mentioned above, all contractors appointed to build RD houses in the Free State 

in the 2010/2011 financial year were appointed without a competitive biddings pt +ss 

This is because the tender process which ran between April and July 2010 wars 

canceled, and no other tender pr00es$ commenced thereafter 

contracts in 201 or Maxatshwa on the other hand alleges that A Zwane chose the 
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building contractors and this irregularity should have been raised with him by Mr 

Mok0en8 Moo 

102 According to Mr Mokoena, Mr Zwane approached him shortly after the War Room 

meeting where the AS was discussed with a list of about 106 contractors and 

instructed him to appoint those 0o0tract0g 

1073. During oral evidence, Mr Maxatshwa identified NM14 attached to Mr Mokhesi's 

affidavit as the list of 106 contractors signed off by Mr Zwane, and identified Mr Zwacne's 

signature thereon, signed on 10 September 201g t his oral evidence A wane 

also admitted to signing this docurnet t his further statement, Mr Mok0en 

identified the tame list as the list that Mr wane gave to him and instructed him to 

appoint those contractors in that lit 

1074. On Mr Mokoena's version, he was Concerned that he did not recognise the first 6 

contractors on the list gs contractors that the Free State Department of Human 

Settlements had used betore Mr Mokoena also noted the names of thee contractors 

Alli/tory. Koena Property Developers and Raloto Properties. Mr Mokoena believes that 

these contractors are close to Mr wane because Mr wane called Mr Mokena 

personally to expedite their payment M 

1075 In his evidence, Ar Mokoena went further and alleged that these contractors were lose 

to Mr Zwane because 

1075 they were from Mpurelelo where he comes from 
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1073.2 

1075.3 

when the Premier would sporadically announce allocations for Operation 

Hlgsela they would be allocated to these 3 contractors, for example in 

Harnismith, Benek.al and Wrede, and 

he thinks these 0contractors were also allocated the resubion housing 

project _ 

1076. On the evidence before the Commission it would seem that none of these three 

contractors submitted bids for this tenee oe According to Ar Mokoena, budding 

contractors were ap00i00n the instruCio of Mr wane, anal$0 01 te instruChOn 

of Mr Zwane, the Free State Department of luran Settlements did not go out on 

tend& so Also, while the Department's usual practice was to grade #ts contractors in 

terms of competency/performance and onward larger allocations to the better 

contractors, the ME C's instructions resulted in large allocations being awarded to 

contractors with no experieneg ' 

1077.Acording to Mr Mokoena, he and his tear did not know most of the contractors on Mr 

Dwane's 106 list e He confirmed further that there were 40-45 names on the list that 

he had never seen before oar nd some contractors who had been judged s 

incompetent in the bidding pr gs when he raised his concerns wth Me wane 

Mr Zwane allegedly told Mr Mokoena that he would go to ground to speed up the 

process He was not amenable to changing names on the list 
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1078. In response to Mr Mokoena's assertion, Mr Mokhesi states that an accounting officer 

should confirm the instructions in writing with the instructing authority where he tines 

1079. AM Zwane, however, denies AM Mokoena's version that he gave the 106list to hirn and 

instructed him to appoint those contractors er Zwane claims that the list was brought 

to him, so he approved it. Mr Zwane claims he did not know that the list he signed on 

10 September 2010 contained at least 15 bidders who had been disqualified during the 

tender process because he only checked the list to see that it included disabled persons 

1080. The question of who exactly appointed the contractors on the list of 106 entities signed 

on 10 September 2010 therefore remains unclear. Adding to the lack of clarity, further 

allegations later emerged that Exoo may have played a role in the allocation 

The Role played by Provincial Exco and Mr Zwane 

Mr Zwane's powers to allocate projects 

1081, 4Mr Mk0en stated in or testimony that wile Mr Zwane had the power to allocate 

projects to contractors as AMEC, traditionally the Department would make 

recommendations to the MEC and the MEC would sign those off a When it was 

pointed out that this system would be inoon istent with a competitive bidding process, 

Mr Mokoena clarified that it was the practice, but not the lg in his second affidavit, 

Me Mokoena clarified to say that the AMEC$ power is only to approve projects in terms 
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of s7(3¥a) of the Housing Act. It would be highly irregular for the MEC to make 

housing/contractor allocations hi/herself 

1082. Mr Maxatshwa said that when he arrived at the Department he noticed that allocation 

lists were generally signed off by the MEC then AM Mafarek 4, Mok.oen 

confirmed that it was customary for the EC to sign the final housing allocation list, but 

that list would be compiled by the Department and the AMEC did not take part in the 

allocation pr0Ce$$. 

to's alleged role in the appointment of contractors 

1083. During his first and second appearances before the Commission, Mr Zwane put forward 

several versions of the role played by Provincial Eo in the appointment of contractors, 

and on the origins of the 106 list (discussed above). In his final appearance before the 

Commission, Mr Zwane acknowledged this,and, after Mr Mokoena's supplementary 

statement was put to him, his response sered mote settled Nonethele ss ,  these  

versions, insofar as Eo was allegedly involved, are summarised below 

MZ wane's.host appearance 

1084. During Mr Zwane's first appearance, he stated that prior to Apr 2010 there was an 

instruction given by Exco to Free State Department of Human Settlements to populate 

a database according to certain named criteria on pp was said in contradiction to his 

first version given that the database arose after the collapse of the tender process 

Mr Zwane then qualified his answer to say that Dxco did not prescribe the process 
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(tender or database), only the types of entities to be appointed_ and that Dxco was 

not interested in the process, only in the final product o 

1085. He then updated his response to say that the only lire EKCO gave an instruction to 

proceed with the database wars alter the tender process had 0olap%.44 M After the 

collapse of the tender process Mr Zwane asked his officials for a wary forward, he was 

told to proceed with the database process. He reported this to Exco and Exco agreed. 

10es Theretore, on this version,Ex0o knew that the tender process had la psed  and  the  

database was established because Mr 7wane had reported this to to Koo had 

given an instruction that the Department should prioritise women, youth and people with 

disabilities, but on this version Excd was not actively involved in the allocation process 

Exc9 A92r9yed the 106 list on. 20 /ne 2010 

1087. Early on in his second appearance, Mr Zwane identified the list of 106 contractors 

appearing at F$14 223as a document emanating from around 30 June 2010, wen 

Exco approved it and even requested that building of houses should start in earnest 

While difficult to see, the wary Mr Zwane signed on p223 is different from the wary he 

signed on p225. According to Mr Zwane, the document was heeded tor official reaso ns  

in  September so he signed But the document was taken to Exco earlier than that so 

Mr Zwane confirmed that this document was presented to Exco on 30 June 2010. After 

presentation, Exco approved the ligt 
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1088. This version would appear to accord with Mr Mokoena' s version that the 106 list signed 

in September 2010 was approved by Exco and given to him by AM wane 

Ihe list considered by Eco on 30 June 2010.was. not the 106 list 

1089. Later on in his testimony. Mr Zwane then stated that the list that was considered on 30 

June 2010 was not the same list as emerged from the BECBAC process, which wars 

ongoing at the time. When shown Mr Mok hesi's affidavit para753as a summary of 

BEC and BAC proceedings, Mr Zwane agreed that over 300 bids were rec ived in the 

tender process, and Mr wane could not explain how 106 contractors were then 

appointed from this process o 

1090. On this version, the list that was signed in September 2010 was different list to the 

one considered by Exco on 30 June 2010. However, Mr Zwane appears to be unsure 

of how contractors were appointed to the 106 list 

The list considered by Exc&, on 20 June 2010 rested from the dispute with contractors 

1091. Another version put forward by Mr wane was that the list considered by Eco on 30 

June 2010 was the list that was impacted by the dispute with contractors when these 

of the houses was increased. and the list signed in September 2010 was established 

after the dispute raised by contractors and they had to start afresh Ar Zwane then 

confirmed that they decided to embark upon a fresh tender process AFTER th dispute 

with contractors over the bigger houses ow 
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1092 This version would seem unlikely, given that it is common cause that the tender closed 

in April 2010 and was still being evaluated by the BEC and BAC at the time that Ex0o 

met on 30 June 2010 

The list care from_a database of previously appoootecontractors 

1093. In another version put forward by Mr Zware, the list taken to Exco on 30 June 2010 

was drawn from a database of contractors which existed in 2009. The list he signed 

in September 2010 was s different list because there were disputes around the st sent 

to Exeo and the decision was taken to formulate a new at.a0as.¢ This pr0OS$ was 

followed up until 30 July 2010, 

1094 When it was put to him that between 16 April ad 28 July 2010 there was an open 

tender process underway taking place on Zwae's instruction, but he presented a 

different list to Exco, Mr Zwane's explanation was that the tender process that was 

under wary would not have affected the list he presented, which was of the previously 

appointed contractors o 

1095 This version also pp68rs to be inconsistent wth the coin«non cause events listed in 

the tireline above 

The st considered by Eco on 320 June 2010 was a st of contractors completing wor. trom 

previous eats 

1096. When it was put to AM Zwane that Eco knew that they were making allocations without 

any formal tender process voe t wane's response was that there was overlap 

between the financial years' building projects because previous years' projects were 



not yet finished, and there was a lull in building in early 2010 Hence there were ? 

lists no pin this version, the list he tool to £O on 30 June 2010 was a list of 

109g7 When it was put to him that allocations for 2009/2010 were cancelled, and the new 

system was initiated by way of open tender,Ar Zwane responded by saying that that is 

correct, but not complete. According to him, when the contracts were cancelled. there 

There was the allocation to complete the work in 2010,and there was the open tender 

process for new won 

1098 This version also seems unlikely, given that contracts would have been in place with 

contractors from previous years, nd Ex0o's App40val would not have been necessary 

for those contractors to complete their work 

eseonse. lo.face Resolution 14420.10 

1099. £xo Resolution 144/2010 of 30 June 2Q was put to Mr Zwane in his second 

appearance before the Commission. That resolution of the executive Council of the 

Free State Provincial Government read as follows 

CABINET MEE TING- 30.06.2010 RESOLUTION NO. 144/2010 

SUBJECT REPORT ON COMPANIE S INVOLVED IN THE CONSTRUCTION OF 

HOUSING PROJECTS IN THE PROVINCE 

(Department of Co-operative Governanoe, Traditional Attars and Mun.an 

Settlements) 



a)The Member of the Executive Council for Co-operative Governance, radon.al 

Affairs and Human Settlements briefed the £veculive Council wtth regard to th8 

vetting ad poles 0tall companies listed in the tepot involved in housing poiects 

in the province 

b)The Executive Council noted and agreed to the information given to the Executive 

Council by the department on housing all lions 

i)lt further directed that the 1 August  2010 should se the implementation of the 

construction of houses by these 0ornpaies 

ii) That 0onpanies on Youth ad Women formations should al0 make test 

1100. AM Zwane conceded that the fRsolution shows that he reported to Eco by giving then 

Mr Zwane further conceded that the list must have included the allocations given to the 

contractors 

110t It was then put to him that what the report propc es and what Eeo decided was to 

approves list ot companies and allocate houses for building by those companies, and 

on that basis construction would start on 1 August 2010. Ar Zwane agreed, nd 

stated that he thinks he would have reported to Exco about the parallel tender process, 

and they should have known so 4 Zwacne further admitted that while the open tender 

process was ongoing. Mr Zwane asked Exco to approve a list of contractors who must 

construct houseg 

1102. Therefore, despite his varying versions, Mr Zwane has acknowledged in his oral 

testimony that he took a list of contractors to xco on 30 June 2010 and sought Ex0's 

approval for that list, despite the fact that an open tender pro s was ongoing at the 

tire 
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Mr Mokoena's response to Exco Resolution 144/2010 

1103. When Mr Mokoena was shown Exco Resolution 144/2010 of 3 June 2010 by the 

Commission's investigators. he commented that it was the first time he had seen this 

document_ According to AM Mokoena, he was not invited to the Exo meeting on 3O 

June 2019 i 

1104 Furthermore, Mr Mokoena says that he finds this resolution very strange because it 

refers to a report submitted to Eco from his Department, and any report subitted b 

the Department would have been sign1 off by Mr Mok.oena, but Ar Mok.oena 00es not 

know of any such repout_o furthermore, should sucha report be submitted to Exo 

from Free State Department of ±Human Settlements,AM Mok0na would have been 

invited to attend Eco to present the report, but Mr Mokoena wars not invited. 

110. Mr Mokena also finds the resolution itself quite strange. On the one hand, Exco is 

noting a report, but on the other hand Exoo appears to be directing that certain 

companies be allocated projects and begin building by 1 August 2010. However, 

Exco would not have been involved in the allocation process at all, and by 30 June 

2010, no allocation list (whether for new projects or completion of existing projects), had 

been sent to the AMEC Mr wane for signature in 2040 +or 

1106 4Mr Mokoena further said that due to the delays and complications that arose in the 

Department in 2010, no allocation list for incomplete housing projects was sent to Mr 

wane for signature in 2010.no 



Mr Zwane's final version 

1107, When Mr Mokena's supplementary statement wes put to Mr Zwane in his third 

appearance before the Commission, Mr Zwane confirmed that the Department's report 

to Eco would normally have been signed off b the HOD (Mr Mokoena) le further 

confirmed that the HOD would have been invited to the Eco meeting so when asked 

to confirm whether Mr Mokoena had signed off on a report or was invited to Exco, Mr 

wane $id that at the very lest Mr Mokoena would have known abut the EK0o 

meeting and agenda via the Forurn of 4OD6.M 

1108.When it was put to Mr wane that Mr Mokoenas.ry he did not know of any list sent to 

Mr Zwane an/or to Exco, whether for new or existing projects, Mr Z'wane said Mr 

Mokoena knew about all of the lists Mr Zwane said that Mr Mokoena had participated 

by drawing op contracts for all of the lists. 

1109. Mr Zwaoe admitted to making a presentation to Exo on 30 June 2010, and the 

presentation was about how the Department had vetted all participants on the list 4Mr 

7wane says he could not have made this presentation without the assistance of the 

Department because he does not vet participants himngf a 

1110 What is significant about AMr Zwane's final evidence on this issue is that he no longer 

second affidavit are non-committal, and he defers to his reliance on officials for ensuring 

that proper procedures wore followed. 
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11ff noe more, it bears mention that the absence of minutes and a clear documentary 

record has prevented the establishment of the true tacts. In addition, the true facts have 

Response from the National Department of Human Sttternents 

1112 Despite the AS and the large-scale spending that took place in late 2010,the National 

Department of Human Settlements nevertheless reallocated an amount o4 263 million 

in funding taken fran the allocation to the Free State Department of Human 

Settlements. On Mr Maxatsmwa's version, the National Department of Human 

Settlements did not accept the ERP and took R230 million awary anyway. 

1113. A letter from Mr Sexwale date 9 December 2010 confirms this w when this letter 

Department to make written representations to National, but AM wane cannot recall 

seeing such a response 

1114. On 12 January 2011 Mr Thabane Zulu (Mr Zulu) as Director General (0G) in the 

National Department of Human Settlements sent a letter informing the Free State 

Department of Human Settlements of the teal¢ ati 

1 1 1 5. 0n  18 January 2011 the Ministry of Human Settlements released a media statement 

confirming this reallocation we n  response, the Free State Department of Murnan 

Settlements released its own media statement on 20 January 201 in which it allege 

that it had spent 78% of ts budget and was on track to spend 100% of its budget by the 
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end of the financial yea o phis media statement also alleges that the reaiic tion of 

R263 million would result in the Department being unable to honour its fianoil 

commitments, and about 3600 fami lie s  will  not  get  their  house  M  

1116. Furthermore, despite the fact that the Free State Department of Human Settlements did 

not inform the National Department of uran Settlements of the unlawfulness of the 

payments. National Treasury picked up the flurry of payments on the HS$system 

1117 puring February 2011, then Minister of Human Settlements (Mr Seowale) and DG of 

Hunan Settlements (Mr Zulu) called the Free State Department ot Hurn Settlements 

toe meeting to explain why the advance payments were made The meeting wes 

attended by Mr wane, Mr Mokoena, Mr Tsoamets4 and the new CFO, the late ts 

Debbie Hatting 

1118 At this meeting the Minister advised that he had just been made ware of the advance 

payments in January, and he instructed the Department to stop making advance 

payments from February month end Mokoena admits that Mr Se0wale found out 

about the prepayments and was not informed of them by the Department 

1119 Mr Zwane allegedly attempted to persuade the Minister that the payments were legal, 

but the Minister insisted that the payments be stopped o As the accounting officer, 

tr Mokoena gave an undertaking that the advance payments would stop, and he did 

put a stop to them by end February 2011. 
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112 Mr Maxatshwa and Mr Koloi, however, testified that the advance payment systern 

continued thereafter, even after A AMokhesi joined the Department or gpeen this was 

put to Mr Mokoena, is response was that he had material suppliers 00ring to his office 

after February but he told them he wit not sign anythine mo Maxatswe however 

responded that he knew that the advance payments continued after this meeting 

because he could see the payments made on the HSS System (Mr Maxatshwa had 

viewing tights on the HSS).o furthermore, Mr Maxatshwa srys that su p p lie rs  would  

still come knocking on his door and asking when the contractors were coring to collect 

material which had been paid tor, after the meeting with the Minister A,r Ma8ts.hw8 

system, 

1121. Mr Mokoena testified that on their return to Bloemfontein from the meeting with the 

National Department of Murnan Settlements, Mr wane insisted that he continue with 

the advance payment 4 Mok0en's view is that 4Mr wane had made promises 

to contractors that were close to timn and that he wars expecting kickbacks from these 

contractors o 

1122 During oral evidence, Mr Mokoena corrected himself to say that Mr wane approached 

him about 14 days after the meeting with the Minister to tell hirmn that the ave 

payments must continue o Acording to Ar Mok&pea this meeting ended on $our 

note because le A4koen said he refused to sign any further agreements to advance 
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money to material suppliers. Mr wane was unhappy with this response, but he did not 

mention the resignation letter again. 

1123 In his third appearance before the Commi ssion,  Mr  Zwane slated that he could not recall 

attending a meeting with the Minister in February 201f regarding the advance 

payments He had moved to the Department of Agriculture by then. 

1124.It was then put to him that Mr Mokoena gave the Minister an undertaking that the 

advance payments would stop by end ot February 201f, but when they returned to 

Bloemfontein Ar Zwane instructed imn to continue Ar wane denied this strongly, and 

pointed out that he left the Department in the 2" week of February 2011, so he would 

not have been in the way if the Department chose to stop making vnCe payments. 

Minister, but he did not agree lo any new contract after February 2011. when the 

Open Water investigation f0port finding that payments continued was put to him, Ar 

Mokoene stated that he was unaware of this fact o r  Mok0en  gritted  that  it  is  

possible that someone else in the Department could have authorised payments after 

February 2011 without his knowledge.a 

1126. On Mr Zwane's version, he was concerned that the figures being told to the public were 

(different to his understanding of the progress Ater meeting with officials in February 

201f_a roster was drawn up for Mr Zwane to inspect and verity the numbers, but Mr 

wane could not pro +edas he had to go to another department" in March that year. 

oscnigt 23 September 2020,pT 

otranscript 1 Dece mber  2020.p8% 
oresoscript 1 December 2020, pp 90.91. 
transcript22 September 2020,p 18.-184 
reanscnpt 23Sep Aber 2020.94.5 
ore.anscript23September 2020.p31 
voo Transcript 2Sep mnber 2020,p15 
vow Transcript 2S September 2020, p4 157.168 



ACTION AND LACK OF ACTION 

1127 following the events outlined above, certain of the off ls ir the Free State Department 

of Human Settlements were investigated and dismissed whilst other people such as Mr 

wane, were transferred to other positions. Mr wane was transferred to the position of 

MEC for Agriculture Mr Tsoametsi was transferred to the Free State Department of 

Agriculture Mr Mokoena was subsequently appointed to some position in the 

Mangaung Metropolitan Municipality 

Ihose who were .not disciplined 

1128. On Mr Mokoena's version, he resigned as HOD in December 2011 due to pressure he 

felt, particularly from Mr Magashule According to Mr Mokoena, Mr Magashule would 

make promises to communities in Operation Hies.el6 ad make allocations where the 

Department would not necessarily have the budget. 

1129. On Mr Tsoametsi's version, he received a letter transferring him to Agriculture in 

December 2010, but there was alrdysorote els in the position t the tired.s% 

result of which there was some contusion Th% letter ot transfer was signed by Mr 

Kopung Ralkontsane who was HOD of Local Government and Housing at the time," 

0r Co-operative Governance and Traditional Attars, where le go8mets.i was DOG M 

A Tsoametsi had therefore always been in a different department from Human 
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Settlements Mr Tsoametsi had ostensibly been assisting the Free State Department 

of Huran Settlements because he wars waiting to be transferred al the tine_ 

1130. Despite the fact that the AS was largely justified on the basis of Mr Tsoamnetsis 

document, Mr Tsoamets was never charged with misconduct He tested at the 

disciplinary heatings of his colleagues, and there he also asked why he wars Ol 

113f AM Mokoena also testified at the disciplinary hearings, but he had been moved to 

Mangaung Municipality by the time the hearings took pl g AMokchegi further 

confirmed that Mr Mokena was not disciplined because he did not report to Mr Mokhesi 

at the time of the investigations. Ar Tso8mets was also not charged because he 

was no longer in the Department 

1132. Mr Mokhesi conceded that #t was strange that Messrs Tsoametsi and Mokoena were 

not held to account in any way. A to Mr Zwane's role in the APS, Mr Mokhesi did 

not see its his tole to inform the Premier thereof so 

Those who were disciplined 

1133.The following managers were disciplined. Mamniii Mokhele, Kiser Maxatshwa, Kabel0 

Koloi, Loyiso Ndenze, Corny Twala and Nokuta Mokhaotse (decease) ft prior to 

being dismissed, these managers and several others were placed on suspension in 

2012, before being formally charged with misconduct on 21 January 2013ma The 
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Commission has obtained the letters of suspension, the charge sheet, transcripts from 

the disciplinary hearings as well as records and outcome These are contained ins 

separate bundle of Disciplinary Pro ce edings  

1134 AM Maxatshwa stated that he and his colleagues were made to take the blame tor the 

design and implementation of the Advaneoe Payment Sys.ten m g  Maxatshwa was 

dismissed as a result of the finding of the disciplinary inquiry, which he maintains was 

unfge fps charges against these employees were based on a preliminary Open 

Water report lo, which Mr Max.atshwa s.a.i the accused er7p0ye0s were denied 

1135. According to the disciplinary records, these senior officials were dismissed for 

participating in the War Room" meetings even though it was common cause int 

disciplinary proceedings that the employees charged had not participated in the 

decision to create and implement the plan 

1136. When the findings of the Disciplinary Committee were put to Mr Zwane durning his third 

appearance before the Commission, Me Zwane stated that he agreed with the finding 

that the act of paying on cession was introduced through the decision of himself, 4Mr 

Mokoena an4Ms Diarmini (although on AM wane's version it wes after a decision of the 

executive committee Zwane admitted that t was unfair that the 5 junior officials 

were blamed when the accounting officer approved the scheme voe g, wane lairs 

that he himself did not knowingly participate in any wrongdoing. 
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1137 Curiously, the charge sheet alleges misconduct on the part of the six managers by 

alleging that they actively supported and/or irregularly ratted the process of the 

facilitation of advance payments to material suppliers in  excess of R31 m#lion, but it 

0Ny lists 10 of the suppliers to whorn advance payments were fa6 

Court proceedings 

1138. The Free State Department of Human Settlements instituted action against several 

defendants in the Bloemfontein High Court under case number 4947/2043 in which 

respondent in an application brought by Free State Department of Human Settlements 

in the Bloemfontein High Court under case number A241/2016 g the latter case 

the application was brought by the MEC against 106 respondents, and AM Mokhest 

signed the founding affidavit in support of the application 

1139. Mr Mokhesi, the HOD who followed Mr Mokoena, confirmed in oral evidence that he 

wes instrumental in doing necessary investigation and research to prepare the relevant 

papers o Mr Mokhesi however admits that in the course of his investigations he did 

not question Mr Mok0end.a 

1140. Mr Mokhesi also confirmed that, while the application was initiated in 2013, it was only 

brought in 2016. Te founding affidavit in this matter was signed by Mr Mokhest in 

his capacity as HOD in the Free State Department of Human Settlements at the time 
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Mr Mokhesi confirmed that he relied on disciplinary records, findings in the disciplinary 

proceedings and the findings of SIU in dratting this affidavit o 

114f Mr Mokhesi further confirmed his statement that the agreements with suppliers that the 

by the department to disburse very substantial surns 0foe'y mainly to the suppers 

in order to avoid the funds becoming 4 so-called unspent conditional allocation and 

therefore reverting to the National Revenue Fun4 vo However, Me Mokchesi ten 

qualified his statement by saying not everything that looks like fraud is fraud"and the 

purpose of the application was to recover the mnone os 

1142. Later on in his testimony, Ar Mokhesi then Conceded that representations were made 

to the National Department that were not true and correct in order to prevent the 

reallocation of funds, and the process was unlwtut A Mokoena conceded during 

oral evidence that the purpose of the plan was to ensure that money was not withheld 

by National Department of Human Settlements " 

1143. In the judgment of Pohl AJ emanating from this case, it was found that the Free State 

Department of Human Settlements conceived an illegal scheme to facilitate the 

advance pry0en of very subs ta0al a0ls 0f money mainly lo uppe r  wt./in  th  

fiscal year so that funds would not revert back to National Treasury Fun o 

1144 pot4 AJ further found that the agreements which form the subject matter of the 

application were a key part of the illegal scheme. These agreements were illegal 

because 1  They  were concluded without any proper procurement process and2 The 
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agreements and payments under them formn part of a fraudulent scheme to avoid the 

consequences of DORA AM Mokhesi confirmed in oral evidence that these findings 

1145. AM Mokhesi said that, to his knor ledge, legal action was taken against all contractors 

Forensic #Reports 

Auditor-General 

1146. The Auditor General found that the Department had made advance payments to 

contractors amounting to R481 466 806. in making such findings, the following 

observations were nade 

4the payments were nade to mn.anal$up0hr%th which t 0orator 

onlorod into s0son (6c) agr00010ls and6g0fan uncertainty 00 or the 

recovery of the balance ot 300 018$18 at year-ne The uncertainty originate¢ 

tor the fact that nost of the contractors would not be abl to 0on .pi t.e  their  po)ts 

or refund the adv.a0s to the depart/el f  anything happ0. to t .a.al 

supplier." 

1.Furthermore, as rep0/tad in paragraph , 0ornery spn on hour fulled in 

fruitless ad wasteful op0tr lour paid for amounting to Rs97364 could 

not be physically verified, while a anount o4et7399 wars peid for housing units 

not completed 

18As also indicated in paragraph a2,there is an unor taint'y whether an anon! of 

R300 018 518 would result in the building of house to 

ereanscript21September 2020, 95 
vos script 22 Sep mbet 2020,p 76 
nMeibit AM4M1p364, paras 12, 17and 18 



Open Water Investigations 

1147. According to Mr Mokhesi, t was extremely diffiult to examine every contract after the 

fact so the Department appointed investigators mo 

1148. The Free State Department of Human Settlements approached Open Water Advanced 

Risk Solutions (Ply) Ltd (Open Water) in 2012 to conduct forensic investigations into its 

housing contracts The Service Level Agreement was signed on 19 June 2012, with 

the Free State Department of Human Settlements being represented by Mr AMokchesit 

1149. The second draft of the Open Water report is included in bundle FS15 from p441, and 

is dated 14 September 2015 

1150 The report is extensive, and seems to over various matters in the Department over a 

umber of years. The following finding appears to be of significance 

Cessions sign«d during 2010/2011. During th% facial ye material s..s.« n 

0overpayment as the full contract amount and material cost wore paid for the an 

sit. The lair would be pr00es$dad native parents mn.de ant th 

beneficiary%d melon where th orparyr.et to0k pl 

The cession a9rents resulted in bulk pay0e0ts being 0nae to Maten.al 

Suppliers without goods or 0viors bing upped a4 f0quired m.a0ipl.on of 
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Special Investigating Unit (SIU) 

115f.SIU conducted an investigation into the irregularities in respect of advance payments 

made during the 2010/2011 an4 2011/2012 financial years by Free State Department 

of Human Settlements, and published their report in 201g no According to Mr Mokhesi 

sit commenced their investigation in 2013/2014,and struggled to get information a 

1152. Most notably, the SIU found as follows 

1152. 

1152.2 

1152.3 

There was R831 836 048.51 in advance payments made to sppliers by the 

Department during the 2010/2011 and 2011/2012 financial years, and this 

constituted unauthorised expenditure These advance payments were made 

in contravention of sections 1542), 1642() and 3341() 6f DORA a 

The Accounting O#feet acceded to the ca nco lla tion  ot  Tender LG4HB1/10/1f 

by the Chief Finance Officer on 30 July 2010 and entered into agreements with 

service providers in contravention of the provisions of section 217of the 

Constitution and section 3841(a(ii) of th pA" 

Mr Mokone as th Acounting Officer had corneritteds criminal offence in 

terms of s86(1) of the prA for the contravention ot sections 3841(yin), 

38(1(c)(ii), 38(1(g) and 3841(i) of the PFA, and recommended that the 

matter be referred to the NA 

Appe ting at Exhibit U13p215lf 
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NURCHA 

1153. The Free State Department of Huran Settlements approached NURCHA Finance 

Company (Ply) Ltd (NURCHA) to investigate and analyse the Free State's housing 

projects and the performance of contractors. The Service Level Agreement.M gigned 

on 4 April 2011 with the Free State Department of Human Settlements represented b 

Mr Mokena. 

1154 According to Mr Mok0ens NURCHA wars appointed because the Department did not 

have monitoring capacity After the SLA was signed they started working very closely 

in the Department's War Room 

1155. The NURCHA Report dated 2 May 20131 categorises contractors according to their 

performance Of the histed categories, Category C represents contractors who ave 

performed poorly, while Category D represents contractors who have vacated their sites 

without completing their work 

1156. Notable inclusions in the Category C table include Fniedshelf/Ubuhl JV, Jore 

Construction, Ral0to CC, Rob's Construction and Thotelo Bog0lo 

1157. Notable contractors included in the Category D table include Mob Business, Alltoni, 

Koen Property Developers (Allitory), Thotela Bog0lo Enterprise and Koena 

Construction 

geibit UL/15,p265-46,IR26 all.ached to the investigators Report 
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1158. Mr Mokhesi confirmed in his oral evidence that NURCHA had also found that some of 

the material suppliers had been advancing money to building contractors from the 

advance payments received. 

outcome 

Houses built and monies paid 

1159. According to Mr Mokhesi, unlawful transfers made by the Department amounted to 

around R631 million." Mr Mokoena confirms that the Department spent around RS0 

million between November 2010 and February 2011 in pursuance of the ple."M 

1160. AM Mokoena's assessment is that despite the large payments tor materials, no houses 

were completed There were many foundations in different areas in the province, but 

the province didn't achieve anything in terms of completed projects, and paying for 

officials t d inspections was costly." 

116f However, according to Mr Meats.hwa, although the payments were made in advance 

materials were never supplied, to the detriment and prejudice of the Free State 

Department of Human Settlements and the housing beneficiaries." 

1162. According to Mr Mokhesi, substantial amounts were paid out often without invoice or 

withe patently false invoice,and these were not certified 

transcript22September 2020. p70 
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1163. Although only a certain percentage, which he does not recall, Mr Zwane confirmed 

overseeing the construction of houses in December 2010 and that he opened around 

50 completed houses during this tin s puring his second appearance_Ar Zwane 

was adamant that the purpose of the Aps was not just to ensure that the DOA 

allocation was spent According to him, his priority was to get houses built, not just to 

spend the money, and if the air wars to inflate expendure, then he would not have 

forfeited his holiday. 

1164.AM Zwane referred the Comm sion to a media statement from January 2011issued by 

the Free State Department ot Human Settlements or fhe media statement states that 

between 400.1250 houses were completed far more than the 50 houses estimated 

byMr wans 4 wane confessed in oral testimony that he did not know how many 

houses were completed by the time they stopped in January 20 1 1 , and  that  the  

media  statement would have been approved by the 4OD i terrs of the PA r 4 

Zwane further accepted that the media statement from the Department lacks 

objectivity furthermore the press statement indicates that the Department were on 

track to build a number of houses which is only around half of the allocation. Thi 

press statement was released despite the letter from the Director General on 12 

January 201f which indicated that the Department would not receive their allocations 

tor February and March that yes no 

1165. IR29 attached to the investigator's Report shows that, as at 23 April 2012, a very large 

portion of the advance payments had not been converted to certified progress. O 
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particular note, this document shows that Rob's Bricks has received RT million, while 

0only R1,922,922,52 01 275% of the value had been converted into certified progress 

1166. Similarly, Dumansi Trading CC had received R77320.286.94, while only 54.9% of the 

value had been converted into cer fed progress 

1167. Rich Reward (Pty) Ltd had received R72.876,947.95 while only 41.7%% had been 

converted into certified progress, and Hardware Mecca (Pty) Ltd had received 

R46,237,855.48 while only 56.5% had been converted into certified progress 

1168. Overall, the Department had paid R531,552,897 22 to suppliers, while only 648% of 

this had been converted to certified progress 

1169. Some examples from the NURCHA Report of 2 Mary 2013 show that AMob Business had 

left the site with 301 of 400 units completed in Bloemfontein, Alitoni had left the site with 

80 0f 13 units completed in Senekal, Koena Property Developers had left the site with 

only 200 of 500 units completed, while Koena Construction had left the site in Warden 

wth none of its 94 units completed. Contracts wth Mak.ang Wornen Construction for 

over 600 units had been terminated without replacement contractors being appointed 

1170. The Department obtained a quotation from Matuni infrastructure (Pty) Ltd which 

indicates the cost to complete work in 2013 which was started in Heilbron by Rob's 

Investments 

117t. AM Mokhei confirmed in oral testimony that by 2016 not all houses were but." 

Mokhesi confirms that over half a billion rand was spent before any work had been 



done_net and his best estimate at the time was that the loss to the Department was 

R400 866 000. 

1172 Therefore. some houses were built. and the Department obtained some value for the 

money spent. However, Mr  Mokhesi  confirmed in oral testimony that a further 8000 

houses could have been built for the amount of money lost in this year" 

Monies recovered 

1173.A total of R631,447,607.19 of some 22 defendants had been reclaimed by the 

Department Rob's Bricks is not on the list." 

1174 The Commission does not have information on how much has actually been recovered 

from the contractors as a result of these pro eding6 

1175. According to Mr Mokhesi, there are instances where sore contractors went into 

liquidation or were sequestrated. AM Mokhesi thinks it unlikely that the Free State 

Department of Hunan Settlements wilt recover much from the contractors or 

1176. Mr Mokhesi confirmed the Free State Department of Human Settlements has not sued 

officials in the Department who may have caused the loss." 

Beneficiaries 

1177 From the information gathered, it appears that a number of material suppliers and 

building contractors may have received payments from the Fee State Department of 
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Human Settlements without delivering materials or having completed houses As such, 

these contractors can be seen to have been the benefoianies of the scheme 

1178 Some of the material suppliers and building contractor beneficiaries have also been 

alleged to have been linked to politically exp» ed persons, particularly Ar Zwane and 

Mr Magashule These allegations are summarised as follows 

Frans Moloena and Soens Property Developers 

1179.#tis alleged that Mr France Mokoena (Mr Mokoena) from Koena Property Developers 

is very close to Mr Zwane. Both Mr Mokoena and Mr Zwane are from tunelele." 

Koena Property Developers also received a contract (unrelated to this matter) from Free 

State Department of Human Settlements to construct 00 houses in Matjaben& 

1180. Mr Tsoaretsi's family trust (Kopana Family Trust') once bought a contract from Koen 

(see more below) What this means is that Kopan8 Family Trust acted as a sub­ 

contractor to build 500 RDP houses for Koena, and Kena would make a profit of 

R2,00O per house g Tsoametsr's trust only buit 20-30 hues out of the possible 

500. 

1181. Mr Tsoametsi and Mr Mok0ea are both members of the ANC. Mr Tsoarhetsi never 

Rachelle Els and Thteia Rogol 

1182. Mr Mokoena also believes that Rachelle Els (Ms Els), who reoived a number of 

contracts to build houses in Kroonstad was close to Mr Mags.hul¢ Thi is beaus Mr 

npeibot Uu3,pl4. para 28 
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7wane used to tell Mr Mokoena that Mr Magarshule said that they should appoint Ms 

Els and that her claims should be expedite n 

1183 When Mr Mokoena was asked whether he knewMs Els. he confirmed that he knew that 

she built houses for the Free State Department of Human Settlements ±He also lleged 

that Mr Zwane told him to ensure that4Ms Els gets contracts to build houses in Kroons.tad 

because the Premier has instructed so, and the Premier also instructs that her claims 

1184 According to Commission investigators,Me El4 is an active member of Tutela 8 

Trading Enterprise CC and it has been trading since 2006. 

Blacy Seoe and Rob's Bricks'Robs Contract_!Rob's vestment Holdings 

• • 

1185. Mr Blacky Soe (Mr Seoe) of Rob's Bricks/investments/Properties is also alleged to be 

connected to Mr Mages.hule in that they were both irectors of Samnbel investment "" 

1186. According to Commission Investigators, Mr Seoe was an active director of Rob's 

investment Holdings and Rob's Bricks at the time. According to the investigators, 

Rob's Construction" was a trading name for Rob's investment Holdings (Pty)Ltd, a0d 

Mr See was sole director t the tire 

1187. During his third appearance before the Commission, the connection between Rob's 

Construction / investment Holdings / Bnicks was put to Mr Zware. Mr Zwane admitted 

he knew Mr Seoe, but did not know his connection to Rob's investment Holdings t 
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was further put to him that Rob's did not go through the tender proot gs It wars also put 

to him that Mr Seoe and 4Mr Magashule were co-directors of Sanbal investments. Mr 

Zwane claimed he did not know this 

1188. It was further put to AM Zwsine that Rob's Investment Holdings (represented by Mr 

Kenny Mtwentulg A tweentule) made a payment to Se Trade, and the Premier's 

Office (Ms Cholota) was sent proof of payment. Mr Zwane responded saying he 

knows nothing about that, And that he does not know Mr Mtwentul 4 AMtweotula, 

on the other hand, confirmed that he made the payment, and that the late A Rrokhula 

Seoe (son of Mr Bley Seoe) had provided him with As Cholotar's e-mail address 

Allocate9nS Ade.9.mentioned .cont asl0rs 

1189.1 

1189.2 

1189.3 

Koen8 Properties (represented by Mr France Oupe Mokena,) was Contracted 

to build 1400 h0us4$ 

Ralot0 763 CC (represented by Ms Esther Elizabeth Mokoena) was contracted 

to build 500 houses 

Alint Trading (Pty) Ltd (represented by AM Dipuo Daphne Chipfupa) were 

contracted to build 100 houses 

1190. Furthermore, the under-mentioned contractors received the following allocations 
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1190.1 

1190.2 

1190.3 

1190.4 

1190.5 

1190.6 

1190.7. 

Rob's Construction wars allocated 300 houses in Cwawar and 100 houses in 

Tuthela Bogolo was allocated 350 houses in Koppies 

Kena Property Developers was allocated 500 houses in Sas0lburg. 

Friedshelf was allocated 500 houses in Parys 

Kenthe Construction was allocated 200 houses in Bos.hoff and Kent8 

Developers was allocated 350 houses in Botshabelo (See Free State Bursary 

Scheme evidence) 

Raloto CC was allocated 350 houses in Petrus Steyn 

Alinta was allocated 100 houses in Wesselbron 

119f.It was put to AM wane that the list has been analysed, and Open Water confirms that 

the 106 list contained contractors who had not bid and some who had been disqualified 

in the tender process. Examples include T huthela Bogolo and Rob's Construction. in 

response, Mr wane denied knowledge of these entities,s wells Altory,Koen ad 

Raloto as mentioned by Mr Mokoens me 4 wane further denies instructing r 

Mokoena to expedite payments to these companies 

1192. Mr Zwane however admitted that he has met Ms Els.It was put to him that on Mr 

Mokoena's version, Mr Zwane instructed him to expedite Ms Els' claims on Mr 

Magas.hule's instruction. Mr Zwane claimed that Mr Mokoenais closer to Mr Magas.hule 

v Transcript 11 December 2020, pp 10-109 
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than he is Zwane stated that he did not have anything to do with4Ms Els nor Mr 

Seoe, and he did not take any instruction from anyone 

1193. At the end of the day there has been a total failure of proper administration in the Free 

State Human Settlements Department 

1194,That Mr Zwane should ever have been selected to serve in the position of MEC ina 

provincial department of such importance is both surprising and unfortunate. When he 

gave his evidence his evidence one could just tell that he had no teal intention of 

understanding his role, learning his duties, becoming informed of the tut nature of hi 

responsibilities. le was unasharned of his ignorance and brazen in his determination 

to allocate full responsibilities to those educated persons by whom he believed tins.elf 

to be surrounded 

1195. Some of the personnel employed in senior positions in the Free State Department of 

Human Settlements at the time of this project held quabdications which should have 

enabled competency to emerge. nstead, from the top downwards, from the Head of 

Department to those Deputy Directors General who gave evidence, there has been no 

indication of professionalism 

1196. The Head of the Department failed in every respect From the initial failure to build 

houses and expend funds, the abandonment of the tender process, the introduction and 

then implementation of the Advance Payment Scheme, his performance was abysmal 

le was the senior crvl servant who could not grve direction to hrs Department le d 

not even try to take any 0f several available steps lo avert dis.aster le could have 

contacted the Director General in the National Department, he could have contacted 
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National Treasury, and he could have sought and obtained a written legal opinion but 

he did not 

1196.1 

1196.2 

1196.3 

The substratum to all evidence before the Commission has been the 

announcement by the Premier of the Free State Province that the Department 

of Human Settlements would build bigger houses which decision resulted in 

increased costs of building, adjustments to Departmental budgets. rendering 

nugatory the specifications of the tenders which had been advertised and in 

respect of which applications by contractors had been made The result was 

that the work ot the Bid Evaluation and Bid Adjudication Committees could not 

properly proceeds, inter ali, the tenders had expired 

The MEC and the officials within the Department appeared incapable of talking 

the decision to publicly extend the validity of the period of the tenders or of the 

tenders themselves, of informing the National Department and the Minister of 

the situation and seeking agreement for an &tension of the tire period within 

which funds allocated to the Free State Department could be expended, The 

MEC and the Mead of Department and all officials appear to have been taken 

by surprise by the announcement of the Premier and then flummoxed by the 

response of the contractors 

Absent strong leadership by the MEC and firm management by the HOD, the 

process of open and pubic tenders, creation of a property assessed database 

and allocation of contracts to qualified and experienced contractors was simply 

abandoned. Instead, a pr00es$ was created of a database 0f disqualed, non­ 

compliant, incompetent entities was utilized to implement the advance payment 

scheme 



1196.4 

1196.5 

Responsibility for the conception of the advance payment scheme must lie with 

both the political head of the Department, the MEC, Mr Zwane, and the 

administrative head of the Department, the HOD AM AMOkoena 

Mr wane claims total ignorance of procedures and pro sand reliance upon 

others for all functions entrusted to himself es MEC He exhibited no shame or 

embarrassment in presenting himself to the Commission as a person ignorant 

of the basic responsibilities of an MEC Mr MokKoen claimed subservience to 

the will of the AMEC, AM Zwane, and inability to take management responsibly 

or action when appropriate 

11gr Both Mr Zwane and Mokena were incompetent and showed themselves to be 

utterly without concern for relevant legislative and policy provisions as well 8s  

fundamental management practices, as further supported by the following conclusions 

1197.1 

1197.2 

1197.3 

1197.4. 

1197.5 

there was marked absence of accurate minutes of meetings, of clear written 

instructions, and documentary record keeping 

during the 2010/2011 financial yea, contractors were appointed without a prior 

and lawful procurement process having taken place 

there was a wholly inadequate number of houses built or completed 

funds were solicited from National Treasury based on intentional 

misrepresent.aton made to • 

there was ultimately a significant loss and wastage of public funds to the 

detriment of the poor sector of the Free State community meant to benefit from 

those funds 



1197.6 

11977 

t bears mention that there was no tirneous intervention on the part of the 

authorities of the Free State government including the Premier to prevent or 

an intervention 

there appears to have been an a.be0e of complete a0Countably, par bicula 

on the part of senior office bearers and senior officials. especially Messrs 

1198. AM Venter confirmed during an interview that from the outset this was a fraudulent 

scherid g Mokhesi confirmed his view in oral testimony that the scheme was a 

fraud on the public and the state, and the purpose was to defraud the fiscue o hi4i 

consistent with AM Tso8nets.i's testimony where he said that the whole thing wars 

happening because the Department did not want to have money taken awe et 

1199. As to the specifics of the fraud,Mr Mokhesi accepts that the cession agreements were 

used as part of the documentation to create the farce of legitimacy to make the 

payments look regular (as per his affidavit'). Mr Mokhesi confirms that the claim the 

agreements purport to cede would only have aisen when the mile$tones were 

completed - which had not occurred." 

(a) Pressure exerted on officials 

1200. On Mr Mokoena's version, he felt as though he was in a trap forced to do something 

illegal, and that he diint have the power to resist the plan because he was the only 

voice again1st. Mr AMokoena expressed the view that may individuals have been in 
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this type of situation, and if there was sore form of intervention that could be requested 

by them or on their behalf, South Afries could be saved a lot of mone e also 

suggested that there needs to be a better whistle blowing programme in place a 

belonged to him as HOD 

1201. Mr Mokoena admitted that in hindsight t would have been better to forfeit the money to 

other provinces so that houses could have been built, because the Free State had in 

the past also benefited from money forfeited by other provinces tut this was not the 

decision that was ultimately made 

A creative interpretation is taken of procurement prescripts 

1202. When t was put to Mr Zwane that we know with hindsight that the A'S was legal, Mr 

wane responded that advance payment for contractors is not illegal He referred to 

Treasury Regulations para 8.23 and the PFAA. and said that advance payrents are 

allowed if there is a contract specifically indicating in advance payment When it wes 

put to him that there was no such contract, Mr Zware's response was that it would be 

unfair of the Commission to expect him as a layman politician to take responsibility 

when there is an a0Cong officer who signed the ourent. 

1203.In his third appearance before the Commission it was put to Mr wane that A Sis.ha 

had confirmed in the disciplinary proceedings tat $50 of DORA and the Treasury 

Regulations prohibit advance payments for goods prior to delivery and that fully 

informed officials and EC should know that Mr Zwane responded by saying that he 
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believed that it was not illegal if there was a clear contract, but loophole made it 

risky. 

1204. Regarding the use of databases in procurement in response to Mr Mokoena's second 

affidavit, Zwane also said that he is aware that time pressure is not sufficient for 

that the Treasury Regulations specify that for contracts over R00,000 presence on8 

database is insufficient and there must be a competitive bidig process a 4 Zwacne 

further said that he accepts that al par Ocular Dies there were p00es-es that were Ol 

followed properly. 

Lack of accountability between the MEC and the accounting officer 

120. Mr Zwane admitted that he performed oversight over the accounting otoet. I asked 

him how he could perform oversight over the accounting officer f he deferred to the 

accounting officer on issues of legality. M Zwane's resp00s¢ was that similarly. 

he were to make sure that 3 party confirms the wonk of the accounting officer every 

time he would be accused of wasting government money. The HOD must provide him 

with reports so that he can verity the work don a 

1206. When l asked A Zwsine if he believed he possessed what was required to perform 

oversight over the 4OD of Humnan Settlements at the timne, his response was that he 

was adequately equipped and he gave it his best shot a 
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CONCLUSION 

1207. There is only one way to describe the Free State R1 Billion Housing Project of the 

2010/2011 Financial Year dismal failure -a debale! By the end of that financial year 

after the Free State Department of Human Settlement had spent more than RSQ 

Milion, there were ether no houses that had been built for he poor people for whoo 

the Provincial Department was required to build low cost houses or there were so few 

houses built corpared to those that were supposed to have been butt that they are not 

worth mentioning 

1208.ft seems to me that this whole debacle occurredsa result of a number of factors.fist, 

the Premier, Mr Ace Magas.hule, announced in February 2010 that in the Free State 

bigger Rp houses would be built in circumstances where#t seems there may not have 

been proper consultation with the Department of Human Settlements wth the result that 

contractors who had been appointed to bu 40low- o4 RDP houses ate certain price 

were now required to build bier houses for the same pnice which was a difficulty for 

them. This led to the initiation of a tender process in Apel 2010that was abandoned on 

28 July 2010 firstly because officials incomprehensively failed to keep an eye on the 

expiry date of the tender validity period and secondly because they either did not know 

that they could restart the tender process or because they knew but it was not 

convenient for them to do so and. 0e again1. I0Comprehensively. they thought it was 

a good idea to have no competitive process and simply to have a list of contractors 

irrespective of whether or not they were qualified and irrespective of whether or not they 

had ever built just a single house before from which contractors who would build the 

houses would be appointed. They and their AMEC, Mr Zwane, decided that there should 

be an advance payment scheme implemented which they implemented even when 

they had been advised that it was illegal 



1 209. Mr  Zwane testified in effect that he informed the Provincial Government Executive 

Council what the Provincial Department of Human Settlement was doing. This included 

him taking a certain list of contractors to the Executive Council so that it could approve 

the list which he said they did 

1210. AM Mosebenzi Zwsine failed dismally to provide proper leadership in the Provincial 

Department of Human Settlements in 2010 with regard to the R1 B#ion Housing Project 

and the Premier should have fade sure that there were 00sequences for Mr wane 

However, the Premier simply shifted him to another portfolio where he continued to 

occupy the position of MEC After such dismal failure,A Mo#eben Zwane should not 

have simply been shifted to another Department as an MEC The Premier should not 

have allowed him to continue es MEC 

121t.As it turned out, in the portfolio to which the Premier shifted Mr Zwane - which was the 

Department of Agriculture and fRural Development Mr Zwane continued his dismal 

performance which resulted in the Estina / Vrede Dairy Farm debacle that is now well 

known and which is to be dealt with in a later part of the Commission'g Report. Even 

after that further debacle, the Premier git did not ensure that there were consequences 

tor Mr Zware The Prerniet,Mr Ace Mags.hule, must have been awe of what was 

going on in the Provincial Department of Human Settlements in 2010 to early 2011 and 

yet he id not make any interventions t ensure that the disaster that ultimately 

happened did not happen. It is totally unacceptable that the Premier made no effective 

intervention. One expects that he would have been receiving monthly written reports 

from AM Zwane as he was supp wed to have been te iving from all other MECS $0 

as to keep him updated about what was happening in the various departments of the 

Provincial Government He is supposed to have requested such reports from his 4EC 

so that he could see whether each one of his MECs wars doing their jobs. f he did not 



call for such reports, he risked finding out about problems in the various departments 

when it was too late to do anything 

1212 fthe Premier did not know what was happening in the Provincial Department of Human 

Settlements, this would mean that he did not monitor and supervise his AMEC Mr 

wane, so as to be able to intervene when his MEC wees failing That would be very 

serious as it would mean serious dereliction of duty on his part because effectively a 

premier occupies the role of8 supervisor in elation to his or her MECS. Th Premier 

should have been held accountable for his tole in fang to take appropriate ad 

effective measures which would have ensured that Mr Zwsine ad his Department 

performed their jobs properly and ensured that the houses the Department was required 

to build in the 2010/201f financial year were but and that taxpayers' money wars not 

wasted. It would seem that Mr Maga$hule was not held accountable at al nor was Mr 

wane. 

1213. APremier is elected by members of the Provincial Legislature. le may also be removed 

for office by the sane body. However, since in respect of the National Assembly the 

African National Congress is known to have adopted the attitude that ANC members of 

the National Assembly should never vote with opposition parties when there is a motion 

of no confidence in the resident, the ANC would have Adopted the sane attitude if i 

the Free State Provincial Legislature an 0pp0s00n1 pay had tabled a motion of no 

confidence in the premier, Mr Ace Magashule. lt is, therefore rea lis tic  to  say  that  there  

would have been no chance of Mr Ace Magashule being removed as Premier through 

a vote of no confidence 

1214 The only organisation that would have been able to remove Mr Magas.hule as Premier 

on the grounds that he had failed to show leadership as premier and to monitor and 

supervise effectively the performance of4Mr wane, would have been that of the African 



National Congress which wars responsible for his election by the majority of members 

of the Legislature as Prerniet However, there is no indication whatsoever that the 

African National Congress was itself effectively monitoning and supervising tr 

Magashue's performance as the Premier because, despite not only the Free State Rt 

Billion Housing Project Debacle but also despite the Free State Asbestos Project 

Debacle and the Vrede Dairy Farm Debacle all which were projects meant to assist the 

poorest of the poor in the Free State - which were all dismal failures - the ANC alo red 

Mr Mages.tule to serve two full terms as Premier of the Free State 

1215. his suggests that the ANC and its leadership were either not monitoring and 

supervising the performance of its premiers or at lest, the Premier of the Free State 

which should be astonishing or they were monitoring and supervising their or his 

performance and they were aware of all these failures in service delrvery but, tor one 

reason or another, decided not to intervene. It may well be that the ANC imply did not 

have any mechanisms for monitoring and supervising its Priers OM course, there is 

not much point in monitoring and supervising anyboy's performance t, due to certain 

internal dynamics, the party would not have been able to take any action against the 

Premier 

1216.If the ANC had monitored and supervised the performance of the Free State Provincial 

Government in general and the Premier in particular during the 2010/2011 financial year 

- which is when the Free State R1 Billion lousing Project Debacle happened where 

more than RS00 was paid out by the Free State Department of Human Settlements 

and yet there were no houses which it could be said the money had been used to build 

for poor people either Ar Ace Magashule would not have remained Perrier or Mr 

wane would have been ired as AMEC an would not harve been transferred to the 

position of MEC for Agriculture and Rural Development where his new Department 

created the Vrede Dairy Farm Project Debacle. The ANC did not take any effective 



measures to deal with the dismal failure to deliver services to the poor in the Free State 

and the hundreds of milions of Rands that were thrown down the drain by its own 

Provincial Government and its own deployees in the Free State 

12tr Why is it necessary to focus on the ANC in this regard? lt is nec sary because 

effectively it is the ANC which gave the people of the Fee State Mr wane and it is the 

AN which gave them the Premier who failed to intervene when Mr Zwane and his 

Department wasted mote than 500n of ta0xpryer's money which wees nest to be 

used to build low-cost houses for poor people in the Free State. lt is also necessary to 

focus on the ANC because it is the ANC which would have prevented the Provincial 

Legislature from removing the Free State Premier even if some members of the 

Legislature would have thought of tabling a motion of no confidence in him. in these 

circumstances ft is justified to focus on the role of the ANC in the faures of the Free 

state Provincial Government in delivering services to the people of that province and in 

failing to use taxpayer's money properly 

Recommendations 

1218. It is recommended that law enforcement agencies should conduct such further 

investigations as fay be neO »Sary wit.h a vi@w lo a p06bl pr0s0Cuton by the 

National Prosecuting Authority of Mr Moses Mpho Gift AMokoena who was the ead of 

the Department of Human Settlements in the Free State in 2010 and early in 2011 for 

a possible contravention of sections 384 14a)(iii), (b), (c(ii) and (g) of the Public Finance 

Management Aet 1 of 1999 as amended arising out of the abandonment of the 

competitive tender process and the decision to implement and the actual 

implementation of the advance payment scheme 

1219. Section 38 of the Public Finance Management Act provides 



(1) The accounting officer for a department, trading entity or con titutional 

institution 

(a must ensure that that department, trage«tit or constitution.al institution ha 

a0maintain% 

(li) an appropriate procurement and provisic ring #ystern which is fair, equitable 

las.parent, ornpetitive ad ooest-effective 

(b)is responsible for the effective, efficient, economical and transparent use o the 

resources of the department, rading entity or constitutional initutione 

(l) prevent unauthorised. irregular and fruitless and w stelu expenditure andlosses 

resulting Iron criminal 00not 

(g)on discovery of any unauthorised,irregular or fruit.sad wasteful pentur 

must immediately report, in writing, particulars of the expenditure to the relevant 

treasury ad in th 0a6 of irregular 6p0litr involving to proot of 9004 

0re0vi0es, a0 to the flvant tender boar( 

1220. Section 86 of the FA prides 

(f)An accounting officer is guilty of am offence and liable on conviction toa fie, o 

lo imprisonment tor a period not exceeding fee yans,4that a00outing  o#feet  

wfully  or  in  a  gr06sly  n o9gon! war y  lals to 0omnpy with a pro on of0hon 38, 

39 0r 40 

(2)An8counting authority is guilty of a offence ad li.bl on conviction to fin 

or ownponrnet for a prod not ding five yrs,if that oonng authority 

wilfully or in a grossly negligent wary fails to comply with a provision of ction 5 

51 0r55 

(3Any person, other than a person mentioned in section 86 ( 0r (3). who purports 

lo borrow money or lo issue a guarantor, indemnity or unity for or on behalf of a 

department, public entity Or constitutional institution, or who enters into any olthe 

contract which purports tio bind a 0eparm40l, public 00 Or on situ8ion.al 

institution to a future fail oonnitr.et,is guilty ofa offence and liable on 

0orociontoa fie or to imprisonment fora period not ex ding fine oars 

1221.To the extent that money paid out by the Free State Department of Human Settlements 

for which the Department did not receive any value or that was paid out unlawfully in 

the implementation of the advance payment $Cherne has not been recovered, t is  



recommended that all steps that may lawfuly be taken to recover such monies be taken 

against, among others, AM Moses Mph Gift 4Mokoena and A Mosebenzi wane tor 

their respective roles in the approval and implementation of the advance payment 

scheme 

1222It is recommended that the law enforcement agen ci es  should  conduct  such  further  

investigations as may be necessary to enable the National Prosecuting Authority to 

determine whether it should not charge Mr Moses Mph0 G1 Mok0en8, former Head 

of the Free State Department of Murnan Settlements, AM Mosebeni Zwsane and other 

officials in the Free State Department of Murnan Settlemnents with fraud arising out of 

the misrepresentation on which the advance payment scheme was based with regard 

to the number of houses that that Department said it could build between 

November/December 2010 and the end ot March 201 which was known to the 

Department not to be true and not to be achievable but was done in order to prevent 

the National Department of Human Settlements rorm taking part of their allocated funds 

and going them to better performing provinces 


