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FREE STATE

399.

400.

401.

With regard to the Free State Province, the Commission heard evidence relating to
allegations of irregularities and corruption relating to Estina (Pty) Ltd, the Free State
Asbestos Project, the Free State R1 Billion Housing Project, the City of Tomorrow
Project and interactions between Mr Mxolisi Dukoana and Mr Elias Sekgobelo “Ace”
Magashule, on the one hand, and Mr Tony Gupta and other Gupta associates which
include a visit by Mr Dukoana and Mr Magashule to the Gupta residence on which
Mr Dukoana was offered cash in a briefcase if he signed a document which would have
given the Guptas and their associates some work in the Free State. Estina (Pty) Ltd will
be dealt with later in this Report. In this part of the Report only the Free State Asbestos
Project, the Free State R1 Billion Housing Project, the City of Tomorrow Project and the

evidence relating to the bribe referred to above will be discussed.

Mr Mxolisi Dukoana was the first witness to give evidence relating to the Free State
Province in this Commission. He gave introductory evidence relating to the Free State
Asbestos Project and the R1 Billion Housing Project both of which will be dealt with
below. He also gave evidence relating to the bursaries or scholarships that the
Provincial Government or Mr Ace Magashule secured from various people or
companies in the Free State including those who or which obtained contracts or tenders
from the Provincial Government which bursaries or scholarships were then awarded to

students at institutions of higher learning both inside and outside the country.

By way of introduction to his evidence, Mr Dukoana had this to say about himself, the
African National Congress and the fact that he had decided to come forward and give

evidence before the Commission:

“3. | have deemed it appropriate to render assistance to the Commission on the

State Capture (“the Commission”) in respect of the activities that | have encountered
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durmg the period | was elecled as a pubdic riepresaniatve on benall of the ANC n
lhe Free Stae Legislatuwe and as a member of the Execstive Council n the Free
Slak govenmenl. During the said period 1994.20121 was asumed o ditersnt
positicns bolh n the legizlatura and executive

4. Prior lo tha histonit fimt national slections of $994 | was a pokical activisd or
feedom fighler and 2 menber of tha ANC al Miema Modoa branch ward 0.
MatjhabengLocal Municipaily Leywseputswa ragion Frea Siate.”

Mr Cukoana testified tha he had been en activist from the 19805, He said that, afler
the esteblishiment of ANC Provincid structures after 1994 he was eleciod as a membey
ol the Provincid Executive Commitiee of the ANC in The Free Stale He said thal he
remained & member of the Commitiee unid 2012 He said that he sevved Two jerms as

tha Provincial Treasurer of the ANC in the Free State from 2005 1o 2012

Aher the 1994 gencal eledions Mr Dukoana was deploved by the ANC 10 serve a5 a
Member of the Provincls Legisisture b 1996 he was appointed as 8 Member of the
Ewecutive Councll of the Provinclal Govarnment. From 1396 to 1995 Mr Dukoana wos
a Member of he Execullve Council msponsible fof education Fom 1999 untid 2004 he

wes he Depdy Spesker of ihe Frae Slale Provinciel Legislature. From 2004 1o 2008
he eerved &5 the Spaakar of the Free Siale Poovinclal Legislature. From 2008 10 2009
he was a Mambar of the BExecutive Council responsible for Safety, Securily and
Transport Afer tha 2005 general eiegtions Mr Dukoana was appeintad 88 the MECG for
Econcmic Development by Mr Ace Magashule who became the Pemier of the Free

Siate. He was dsmissed as MEC for Economic Development on 28 February 2012

h the evidence that Mr Dukosna gave, he implicaied Mr Ace Magashule in cerain
wrongdoing. The Commission served Mr Magashule wilh Rule 33 notices indicaing o
him that Mr Dukoana was going to give evidence implicating him and fumnishing him
wilh Mr Dukoanas affidavit{s) or slalemeni{s). Mr Magashule did nol deliver any

affidayit o refue pr Dukeana s evidenca
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Mr Dukoana ledified on two sepaale occasions. When he tesiified on the second
nccasion, e pld the Comrnssion that since his first accesion when he testified he
nad received a ldter from Mr Magashule 's etiomeys which threatened him with legal
action in tomeclion with the shddence e had gyven smpicating Mr Magashule. BMr
Uukoana teslified that n egpanse to tha lelter, he instructed his alomeys o wiide
back & Mr Megeshules alomeys and ®Il them thal e was eady o meel Mr
Magashule in Courl al ary time if he wanted 10 sue him sboul whal he had said about
titn in his evidence. While on the withess stand belose the Commission, Mr Dukaana
yet agan 0ok lhe opportunity 1o chalenge Mr Magashule 10 sug him or take him 10
Counl end snnounced thal he wes ready (o go head-lo-head with Mr Magashule
Cauwn.

Mr Mageshule dd not efer thet chellenge by Mr Dukoans, dedver (¢ the Commission
any affi davits or slaemenis 1o dispule Mr Dukoana's evigence nod did he apply 101he
Commisslon for leave lo give evidenca in his delnce or apply for leave o cross-
exarmine Mr Dukoana and therefore, challenge his eaidence mplicaing him  Me
Dukobna's avidencs thatl Mr Mageshule did ot Chalange oF Seek 10 mfule inchuces
evidence, au wil be seen later In this part of the Reporl, tha on one of ihe occasions
when Mr Dukcana and Mr Ace Magashule me! with Mr Tony Gupta al the Gupls
resldence in Saxonwold. Mr Tony Guph l1akd Mr Duscana n Mr Magashule’s pesence
tha the Guptas wem paying Mr Magashule money every monih and Me Mageshule did
nol dspule whal Mr Tony Gupla said. The evidence also includas evidence 1hal on that
sEme occasion Mr Tony Gupta offered hr Dukoana in Mr Magashule's presence a bribe
in the orm of cash in a bnefcase f Mr Dukoana signed a cerlain letter of document

which woukl have given the Guptas or a Gupla entity or associde a certain confract.

In his eadence Mr Dukosna also covered a tnp thal he said he made with Mr Ace

Magsshule © the offices of Sshara Compwers, 3 company tha was owned or



258

controlled by the Guptas, & Mr Magashules hslance h 2008; a visit thd he and
Mr Magashde made io the Gupla residence in Saxomwold n February 2012, also d
Mr Magashule's instance; and a st tha he {ie. Mr Dukoans made to the Gupta
rexldence without Mr Magashule after Mr Magashuke had dsmissed him a5 a Meniber

o! the Execulive Couwncit, These witl be discussed shortty.

M Dukoanra's visit ko Sahara Computars with 3 Aoe Magas hule I 2008

48

408

410

Mr Dukoena testified tha in 2008 when he wes il the MEC for Salety, Security and
Transport and was ko il the Provincial Treasurer of the ANC. he wes taken 10 the
ofices af Sahara Compulers by Mr Magashule where he {ie Mr Magashule) gave his
idertity documant o Mr Tony Gupta end told Mr Qukosna that he would be geing nio
business with the Gupias, but he weuld not be personally inveived in [he business and

would e His son Tshepiso.

Mr Dukoana feslified 1hal this is how hal Irip came about He said tha he and Mr
Magastiis happensad £ ba in Johannesburg & the same time Mr Dukoana had to meet
soneache &1 the Southern Sun Holel in Katherine Street in Sandion, Johanneshung. He
tashfied that wheh he had fnished his meeting. Mr Magashule approached him and
asked him to accompany him to Midrand whee he sax he was going o meel some

important peson.

Mr Dukcana agreed to accompany Mr Magashule. Mr Dukaana festfied fhat he and by
Magashule dove iogether to Midrand in an 5600 Mercedes Benz. He dikd nol know
whether lha car wes Mr Magashule's or somecse elses He said hal Mr Magashula
was triving. At that ime Mr Magashule was the MEC fof Spornt in the free State under

the Premiershyp of Me Beatrice Marshaoff.
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Mr Dukoana eslified thal their tip led them o Sahaa Computers They wee welomed
hy a man who infroduced kimself as Rapesh Gupla who refeired 1o hinse¥ as
“commaonly inown 88 Tony™Gupta. Mr Dukaana said that Mr Tony Gupla took them
thraugh their offtes md o the man compuer washouse awd told Bem the history of
the compuler sness Mr Gupta then asked Mr Magashue whether e had brought
“that” wth him.n response & which Mi Magashule prodsced his dentity decument and
handed it to Mr Gupta. Mr Cuboana testified thal Mi Tony Gupla said that he was going
b make a copy of the idertty document Mr Dukozna said that as soon es M Tony
Gupta had left the room, Mr Magashule told him that he j.e. Mr Magashule) was gomg
b be involved n business wilh the Guplas bul would not be actively nvolved.
Mr Dukoana pid he Commissian thal Mr Magashule sand thal e wauld use his son,
Tsheplse, Mr Tony Gupta returned from making 3 copy of Mr Magashulek ideniity
docurnent snd jokingly asked Mr Dukoana where his own identity dotument was, and

than walked them out and ity Kt

The visit b tha Gupta residence

412

413

Mr Dukoana ako lestified abow a visit by him and Mr Magashule [0 1he Gupla residence
in February 2012, Al tha time. he wes he Provincial Treasures of i ANC in the Free
Siate Province and Mr Magashule was tha Provincial Charperson. Mr Magashule was

ako the Premler of the Frea Siate Province g the bme.

As Mr Dukcana's evidence about his and Mr Magashule's trip is nol disputed it is
convenient 1o 18 Mr Dukcana ell this ory in his own words g reflacted in his affidavit
of 19March 2019 In elevant pars ol the afMdad, Mr Dukcana namates that wisit 1o the

Guple compound thus

“46. As stated abova [was tha Traasurer of tha ANC inthe Fea Stale whilst |'was
MEC for EOTEA. Barfy February 2012, the Chairpersen of the ANC and Premier of
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the Free Sizte Magashule asked me to ra=l with him o Johannesburg The
reason for ravaling 1o Johannesburg was on the pelax that Iwas goaing o moaet
and addess the business peopla in Johanneshiog In bssance, WMagishule
rfomad ma thal as e Chairperson of the ANC, he nasded me 1o addess the
business peopla fior puposas of fundasing for the ANC n the povnce, Accoading
luv Magashula thea business persons | was lu address were onigimaly from the Free
Siate bul cparating n Gauteng

47.'Wea bavelied o Johaniesburg by fght, 34 Aidink, and e araggemonls wek
made on my behall by Magashule of whoosr ha nstructed and not my office
Magashidle and | were on the same moming fMight from Bicomiontein ©
Johannasbugy, Magashute Nad bold me the dinped wilh Dusesess persons | was to
address wee 1o be amund 18:00. There was no wason provided 1o me by
Magashtle why we ware lasving for Johannesburg thal aady whan dinnar was
appaenlly schadulad a1 2:00

48 On amival at OR Tambo avport, we wer o shutbedin differost cars by persons
uninown 1o me and nol by Ihe VP Unil of the South African Polica Sarviceas lhe

putocol dictias.

49.1 was slarled when we amived al the Gupla bmily rasdonce | was able to
identify il a6 such Dacause i is Ihesame “pompound” hat has been on the news
paraming o ths high wals apoarenity bult conbiary 10 the Bydaws of the City of
Johannasburg | mcall al the ima & Democatic Alliarice Ward Councilion hud
somplaingd aboul Iha high walls of Iha rasidence, At the bma e weng two
gominani iopical Bsuas In tha media: the landing of the halicipter 3t Zoo Lake and
itva conatruclion an the compound thal cavssd the nedghbours’ uproar

50 On arival, at Ihe compound weware realv ad oy Tony who intoduced himssti
lo meas such It appeamd to ma he had not moognised that we were nol moediig
lor tha first ima, We had mal at Saharaas avarted adava

21.1was asked by Teny le hand in my motide phone and told that fwill recesve i
when | leave tha msideice The said phono was an Dfficial goverrsnenl phona |
obliged To my reasilackion and asbarishment, Magashula was nol s bjected 10 the
game {matmenl of having lo hand in his mobils phone [tssemed 1o me thal £ was
nol Magashuke's first visil to the compound by his denaanour.

52 | was alone usharedio a room whilgl T ony and Magashiubs went foa dflonsed
room After a while thay joined me and accompanied by othel people and the
natable was kM Dudurare Aama

53, Tony. m thi prosunce of Magaahuli, askod me io sgn » dooument purporiedly
ropared By me on the letharhesd of my office addressod o Nulewe Marogemsni
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Seqvices appownling them to run a whole project] presented 10 the cabinet meeting
on a tum-key basis | refused bo append my signature

54 In B said leter my sumamse was written as Dukcana, and only Magaghule
knew thal ke how my sumame 13 written because | stwa ys prafemed and wrote it as
Dukwana_ Dukoanais aSesotha vemsion of my cthenwise Xhosa sumama.

55 i an effc o Ly to porsusds ma Lo appesd  my signahom b the sai e Tory
mlimated loma thal both Magashule and Doduzana Aama wens eopsants ol morms.
n cash frem a mmmng poec] om Jaggesfonban aone, Mesthel Magashube nof
Duduzane Aima disputed Tonys dam. They both noddad ther heads h
greamedt.

56 Further, Tony tokd me thal Magashule would not benefit iom the project bocause
it belonged to me and him {Tony} Magashula dd nol dispste Tony Fom thie
projact, Tony told me that | would ecse 8 montlly payrsn of R2m fwe aillion
rands), | was tokd by Tony that # | appended My signatue at the bme.an amtant
paymanl of E2m would be ghvan 1o me. InThis regard. 8 gantiaman of Indian descanl
was called by Tony and Tony whispsrad somalhieg words 6 the Ianguage unknown
lo me. The ganllemnan lefl the room and came back with a black piol bag. Thesame
bags iequenily used by lawyars

57 1 siill paraided that | cAnnot sign tha documant ba which Tony said that he had
SpOKM 1o Magashuls At upon My signalure, T povincial Cabest would ratity the
appoinimant. Tofy then opened tha pilol hag which was full of R200 South Adican
banks notes staling thal Ihe manay was ming it | gigned M docunmeant. 16l refused
lo skgn.

58 1 vaenl 1o 1ba exten] of g gges divg tharl B wiuld b pradent thad the letter | was
beirng compeliad to sign should be refened 1o Mr Venter, Povincial Legal Advisor in
lhe DOffica of e Pemir 0 give 3 egal opikon aboul the l=gally of the
conlemplated appointnent.

58, After that sugguslion, Magashule mumbded somethisg 1o Tony to which Tony
askad that | grve him back the latier, | had intended 1o keap the laiter 10 refel it to
Mr wBnker,

B0 1 intimaad to Tony lhat | am clothed wilh no powas 10 appon] oY EENICH
provider or addess any comaspondance to B Onty the Haad of tha Deparimant
["the HOD")had such powes in lems of the PAMA. Tony was nol plegsged. He
2skad me to fira my HOD and | told kim in the pesence of Magashule Shal i Lemns
of tha faw, a provincial HOD £an only be enployed and dismissad by the Pramier
fofomng a due proesmss |t musl ba meelionad thal duning my sl as the MEC for
Eonomic  Deyslppment, Tounsm and Emvonmental Affars  {2000-2012),
app‘mi‘ndﬂl}r fﬂ.lll;ﬂ's.ur:ﬁwnrﬂappmlm ﬁ%ﬂsmﬂ'ﬂﬂﬂdmhmu
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61 Tony, then told me that he had 3 siifabk replacemen] for me and 3 phore call
was made by Hm and in no ma a gonteman came through. He was Hhen
intmduced 1o meas Hichard Seleke and as the one who would help spasd op ha
appoinknent prosees, Mr Richard Seleke was evenhualy apponbedas the HOD of
Ihvé dapartmenl lorg afier my disrmssal

B2 | varly believa lhat this & e same Richard Seicke who ended up being
employed as the Director-Ganaral for the Doparment of Pubkc Enfamprise.

B3 The mestisg N Ssur ook placa Towaxds the on of aound mid-Febiaasiy 2012
and | am not certam about the daes.

Bd Al the and of the mpaling with Tony which | was ol niliaRy micemad o by
Magashula | called my offica o amange for my fiight back 1o Bloemfontem. | was
lmnsporied back o the airper by the samea parson andd | few back o Biosmicalon
having laft Magashule at e compoursd.

85.To malt was also clear in my mind thal the pupoted fundraging dinner megting
| was Informad of waa the visil fo ihe compound inlendied and calouwiald by
Megashile to have me milited as one of the Gupa disciples had | appamsded my
Eignalurg o Iha latler refermd to above.

88, Iramain atariled to Ihia day as to why the presantstion Imada in the axaculive
chuncdlits datails andedup outsids with parsors who wide ROt in govarment. | can
only deduce thal Tony possibly recyswed the detals of my presenlabon from
Magashuls | cannot nde cul the possibiity that Mapastade mighl have Ineltructed
someoas alss to furnish Tamy with theaaid arassnistion.

87 .1 was also & larlled thal the Pemier of the povince Mought me Io he Gupta
compound with asola inlantn of comuply and unlawhsty advascng conmerncial
nlemst of e Guplas, |am not sue why Magasizile deemead tapt and unds a8
Bisa pretext 1o bring the nama of tha ANC 10 a comupt activity when heknew e
ANC has solhing to do wilh the appowniment latier | was expocted to sign for a
Gupta linked company.

68 This incider SCcumed S8van Orsd years 330 & with tha passage of me. R is
thifficult 10 recall ayery delail with pregigion,

B8 Ax 3 [awabidilyg ctiZan of the Rapulsbe |am oduty bound 1o be of assstanca bo
tha Commigsion to ensura that never again shall s land be subjacted 10 acts of
slde capiue by those enlrusled o protect the Constitubon of the Fepsblic and its
EBEOLNCEE."



The “City for Temorrow™ Project

414. The “Gty for Tomomow™ Progecl relales 1o a project by the Free 3ale Provincal

415,

116,

Governmerd to bulld a rew gty 1 the Free Stde because it wealised tha, sace e
dawn ol democracy in the country, no new oty had been buill. It would appear from
Mr Dukoanas dfidavil tha this idea came eithel fiom bim as e then MEC for
Economic Development. Tourism and Emvironment butl, based on wha he todd the
Cammigsion, it appears that, aller he had intioduced the idea 1o the Executive Couwncil
the concefd or documernis relaing 1o the concept which were meam 1o have been kept
wihin Ihe Powincial Government, wee unlawhilly given to Mr lgbal Shamma, a Gupla
essociata who (hen sought to pesent the coacept as his of as one belonging to his

enlities of associates.

On Mr Dukoanas evidence it would appear [hal on 4 July 2011 the Execubive Councl
fekd 2 meeting in which lhay delibarated on 1he coacepl of tha ~City Tor Tomomow™. Mr
Dukoana fastifiad tha on thal day Mr PH Makgos wae acling i his postion a8 MEC.
A mamorandum tha was prepared for the Execulive Council bearing the number
68/2011 wilh Ihe subjact “"Ciy for Tomomow™ which seems to hava served befora the
Executive Council was altached 1o Mi Dukoanas affidedt. The memorandum was
signed on behat of Ms E Rockman who was the Director-General in the Pramiers
office. Attacived 10 It was a dmft resolution that was intendad for the Executive Counci

C pass

The memcorandum stated thal its purpose wiae to obtan the inprinciple support of the
Executive Cowuncil Bor the “New Cily” project in the Fea 3lak Povince and to obtain
Brmal approval of the Executive Council 1o initale and pusie a procass tha would

hame included the investigation and consideration of all aspects of the vishifty of the



74

Mew City concept. Pat of the backgeund 1o the concept of the City for Tomomow 1hat

was gven i the memomandum was this:

"BACKGEROUND

&) No new ciy has been establishad n the Repbic of South Africa sinco 1994
Tha seohormc potantial of the unigue gaocgraphic loction of the Free Stata pronince
i fenatlly viewadas not being cptirnaly sxplonadio the adv antage and benedit of
Ihi broader Fse Sate commurnbas.

b} Varous ecorsnic opportunities, spedfially in the ithrmatan el inokogy
mndusty amr i developmenl thal many miasnre the acosomyic basfits tobe dedwed
from canrality of ihe Fres 3late province and i may also serve 1o revilalize the

peonmy ol the Lepvekpriswa disinot. Speciicaly the Mathabeng Local
Municipallty

st The ERPIAR Cluster vonsidemd & presentation on the "Cily for Tomomow'™.
coscepl on Z22Juna 201 1fom F2 Nulana Comnsorium, The prosantation focused on
iz following Bapacts,

{4 Introduction “Cily for Tomomgw™

i) Process

fiii} Suslainabiily

(M Regional Analysis

(vilocal Anmlysls

fvi Populdion Dansity and Scale Compadson
(i) St Selecin and Criteria

{wilf) Sito Allemalives

ix} Tha Plan

(%) Phasa §

i The cOMept essentially mvolves ha dswlopment of a new oy for
approximaiely 600 Q00 reskiants. The crigna In determine e city and locabon
for lha devalopnant of a naw city include tha lolowing;

{1} Accassibinty to Freaway

(1) Accessibdily \o Rad

{w) Actessibility 1o Arport

(¥) Accesuibility to Walss, Sewer, and Power



Fij

(viSafely and 3ecurity
() Adaplatility 1o Natral Topography

(vl Adaptability Lo Natusdl Sydem
(=) A 6ite has bean denlified thal mests the tentifed oileia belwesn Henneman
and Geneva ataion.

it The developmant of the new city ¢an create up o & 000 jobs and/or job
ppporunilies and will be i pyhprnenbd over a number of phases. Tha sl phasa wil
focua an the delivery of 6000 housing units

(gt was noled That the funding Tor e dewd g enl will mobee atypa o Proade-
Pubkc Partnership with international funding, Thédsr ane varows costbanefit oplicis
ferttis provincial govainmadil for exaniphe - goweminent can own he wholo oty and
sall off Mouses. office developne is, stc, andthis will creats anmooime opportunity
Inlematicnal tunding will alec be sourced and this & likely Lo be @ more cost-ofle ve
oplion

" N was furtfved noted that Ihe propokal links yp with the envisaged PPP-project
wgarding e ITHub| Techno-park. In addilioy, the MEC: Goonormee. Developmanl,

Toursm and Envionmentsl Afbirs has lotbied varous nalional govenment
dapaiments toposiior o Lhe Free State 1o ssrve as the Dala Cenm hub o host

Ihe dataservices of tha nalional, provincial andlocal govermunaal. Amaps prmala
EGCior plaer . data servicas hat alsc expressad inlerest (o locae 5 major data

backup faciity N e ooy skt g ragquingd 1o duphicate ts axisting Gauteng based
417, Under paragraph 3 of the mamaorandum ane ecommendations thet are said 1o hase
bean mede by the ERDIAR Cluster. Thay included the folowing

“lo oblain in pinciple suppon of tha Execiliva Coundl 1o posticd the Faa Siate as
the data cantm hub for national, povicial and local govesmu nent and o hurther
pusus negotislion with the pivate sechor i this regard and

To oblain formal approval of the Exsculive Coundll o initiste and pursue a pocess
that will include the invisstigation of all azpecls of the viability ol the New ity
congepl,”

418, 1 the memorandum the Execulive Council was requesied (o approve the resalution
tha wzs dtached The actng MEC for Ecomoinic Developmenl, Town and

Emviranmenial Affairs signed the memorandum wih the equest tha the memomandum
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be placed @& & appropriale item on the agenda of the Exemdive Councl Fhe
esolution was for the approval of the “City for Tomomow™ coscept in accordance with

the memarandum

The memorandum wes accompanied by a presentation prepased by F31 and Nulane
B3 was associated wilh Mr John Thomas and Mr Jereon Genese whereas hulane was
associated with Mr jgbal Meer Sharma and Mr Salim Essa both of whom wee Gupta

assodatos.

Mr Dukoana seld that on & July 2011 . which was 2days after the Execulive Counci
had deliberaied on the City for Tomonow concept - Mr Igbal Sharma senl an email o

Mr Dukcana' s privale emalt addiess. h tha email Mr Sharma wiok:

“‘Deer Honoumble MEC,

Plexse find atached contmct for Master Plan in slabon 10 1 City OIIOMGmow's
projecl. Your commants would be appiesialed,

Ford respand,
Ighal'

The Masder Plan agreemant thai kir Shama alached to this email was altached o Mr
Dukonrna's affidmvit bebre tha Commission end was marked ss “DMS” Tha ageement
was inkended b be between “the Pravincial Goveinment of the Free Stae acting
through ia Department of BEconomic Development, Toursm and Enviionmental Aflirs”

ad the "Consorliun consiging of

"M irtamational [LC Registation No 201014610054, a company duly ragisered
in tarms of the laws of the Stae of Calfomia

And

Nulana invegments 204 Propristary) Limied 18 Nulane Managemen Senices
Regisiabon NO 2006/02008807 & company didy regder 6d n terms of b laws of
the Hepublic of Soulh Africa.”
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In ihe defiition section of the Masier Flan Agreement the term “City of Tomorow™ was
defined a5 meanmg "2 new city lo be designed and built in e Provinee of the Free
State, which new city will include "various £atures which were lisied i the agreement

includng:

“1.231. ger isal infasimuctsng;

1.2 32 public @nspartation Bdilities,
1.2 3 3 housing;

1,224, madical acikties:

1.2 3 5 high-Isch privale davelgpined i;
1.2, 16 antertainmant;

1.237. oublic salaly;

123.9, parka and

1.2.29 .tha Governmenl Cenlm,”

The definition seclon included a definlion for |he Govarnment Centla which was
deined & “the building, parking and andillary grounds and siuctures idended 1o house
the administralive end alfice funclicn of ihe Maljhabeng Municipalty, such Government
Centre © be approximaely 150 000 squane metes in size The inlenhon was to build
the City of Tomorow within Six momha for an amoum of R140 Milkon | terms of the
drafi Mester #len Agreemeni P3land Nulane wee 1o be appoinied 1o build tha City (o

Tomormmow 1o H140 million within a period of six months,

n response to Mr Dukoana’s afidavit that was served on Mr icpal Sharma, Mr igpal
Sharma delvered an #fidavit © the Commission n which he responded o whal Mr
Dukoana had sdd about him He did not epply for leave in testdy nor did he apply for
leave [0 oross-examing Mr Dukoana. Later Mr Dukbana dedivered an affidavil Lo the
Commission in which he responded 1o wha Mr Shama had said v his affdavit.

Whereas Mr Dukoana gave oml eddence and was quedioned by the evidence leader
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of the Commission ax by mysetl as Chairperson of the Commission, Me Shamna did

not avail himsell for such questioning He could have availed himself #f he had ap ypled

for leave to give oral evidenoe

kM Ehamas veson wies that

Dunng 2090 a lender was wsued &y @ soabal development Frameswork lor

Mathabeng . He annexed a copy of the ender halice as antexure “IS1” to his

affidavit. Thal ender notice was issued by the Matjhabeng Municipality. The

fird paragraph of that Bndar notice mad:

"The Matjhabeng Muniipality heraby imvites tenders from intoosted parties
Builably gualiiod service providers) (o submil py opstls for polessioral sewvices
o plapare & Spalial Da wiopined 1 Framooik plan for Matinabeng” T progesc]

guration wae glven #5 ¥ monihs,”
llappaared tha ihem ware no suilable responses to 1he ender and uiimately

it dd nol come to fruition.

he then knew ihat (here “was need as per the tender speciication”

n January 2011 he reached out ta My Tehepiso Magmhule and asked him Lo
fachitate a mesling between him and e MEC for Economic Developnent
Tourism end Emaronmental AfBrs and Mr Magashule jumior underiook 1o

assisl.

in February 2011 he, Mr Tshepiso Magashulke and Mr John Thomas of PA
intemational mat with Mr Dukoana 10 discigs [he ideas thal they had and the

way [orwand in reldion 1o a new concept of for the lapsed lender
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At the mesting Mr Duknana advised them on the procsss cosceming an
unsolicied bid (by virue of the lender having lapsed and thda wouid reguire the

approval of the Provincial Executive Council

At the end of the mesting Mr Duknana nsiructed him and Mr Thomas o educe
whalever was discussed gl the meeting In writing and send him a drafl fetter
"conaning these Issues 50 thal he could pange it. amend L 1o his salisachion

and finglise a formal lether”

From tme © time and when he and Mr Thomes made preseriations 1o
Mr Dukoane., Mr Dukoana reguesied thail all fems be redvced to wiling and
sert 0 him in he form of & drafl jleter. n Mie way 1he rnisk for a

misunderstending would be nn imlsed.

They wanl dong with Mr Dukoana's requinemeanis Tolowig aach meealing or
discussion on the understandng that as the MEC, he woukl follow the
necessary inlemal protocols. given the imporiance of his decisions and 1he fact

thet ha had o anire @am {o 85550 him

Mr Shamma drafted a leter dated H February 2011 annexed as “DMB™ 1o
Mr Dukoana’s sffidavil concaming whal had been discused 2t the mealing
with Mr Dukoana and sert il to Mr Tshepiso Magashule under covar of an email
dated 2¢ February 2011 which was annsxed s DM o Mr Dukoanas
affidavit The drafl letter of 21 February 2011 was addressed to Mr John
Thomas of P3 Africa (Pty)Ltd and il was 10 be fFom and signed by Mr Dukcana

The letler read:

“Daar Mr. Thomas.
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Thank you for mesting ‘with us o discuss our viston for the City for Tomemow project
The pwpose of this comespondence % 1o confien our discsssion and geneal
mgreements and 1o char a pafh movng forward.

As you Know, we shall endeavowr o design and construct anew | high tech city
cornphale with all of tha public and privite  Tiprovesents one would expedt fiom a
modem, cutiing-edga diy This would nclude schools parks hospitals, 1 ni vesities,
lheatms  lbraries, holels corwention [aciities, rocraational Gcies and all
sotaysarysteets and inflastructute: The public podons of the progect wil be funded
by the Provincial GGovernmenl of the Fres State South Alvica while the private
improvomenis will be funded fyough povals iventmonl. As wo had decunsed,
crucial to tha development of s project will De a s il able Masker Plan that gives
formandsubs iance 10 our vision,

F3 Africa haz apead to prepara the Moater Plan fof the projac] at s expesise. The
Madar Plan wil be comphilad and delivediadiotha gowimnes of Fres Slate within
hwalve weake F3wil also atlach a compiate end to end preposal o develop and
maenage tha anlira prject fogether wilh a funding solution. ITthe masier plan &
popary delivesd and found 1o ba accaptab wa would then engagewith P3to
disciasd podsible engagemant onlhe implemenialice of the projecl

Thank you lor visiing our Pivinoa and ik your participation in this axcting paopec].
Klhg Regards,
MEC Economic Devlopmant, Free Stale”

Annexure "DMB" was a road map which was lakv presenied to the Proviscial
Council on June 2011 & an unsalicied bid. This presentigion 5 the one
oitsched lo Mr Dukoana's affidavt as anneure “DMT,

The presentalion which was gone & the xpense ofP3 as annexure “DMB" (o
Mr Dukoana's affidaviy wes entyely diferent o the Masker Plan and the

Govarnment Centre’s Schemalic Design which would cost R140 000 000.

Mr Sharma atached ¢ his affidavil as "I52° whal he called a signed version of

annexure "[IME™

I8 Annewurs 13215 at Exhitdt X4, p16  Anmesxure DAl at Exhibit X.p 14
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42814, Afler some dscussion Mr Dukoana tolkd Mr Sharma and Mr Thomas thd he
liked their idea and was willing to proceed with the htended project which came

0 be own & the “Chy for Tomomow Project”

42515, On 3May 20 11Mr Jehn Thomes sent Mr Dukocana e letier bes:ing that date on
behdfl of PA Inlemational, the subject of which was “Proposal for Dewilogiment

Servims for the New City in the Province of Free Siate."®’

42516 Duing June 2071 Mr Duloana senl 73 and Nulane care of Mr Thomas and
Mr Sherma a leler wied: “the City for Tomomow - the Madger Plan and
Schemeatic Design™. Mr Sherma atached thal letier Lo his afidavit marked “I54°,
Mr Shama poinad oul that a draft of "B4" was alached to Mr Dukoana’s
atfidevt & "DMY" % Thal letier purported 10 give Nulane Management
Services and A3 “a conditional approval io {ske all the necessary and
cusiomary Seps © pmpare 8 Masler Plan for tha Ciy of Tomomow Project, 8
new cily © be desigred in 1he provinca of Fee Stala & well a5 prepare a
Schamatc Degign for 1he mew Govenmerd Cenire (o be locaed n the poiect.
in ihat ‘etier the author undariakes (o pay Nulane Managemert Senices and
P3 Afrca R340 millon Tor the preparshon of |he Master Plan and 1he
Government Centrés Schematic Design . Note mus! be taken of the signature
in "I54" which purports 1o be thal of Mr Dukoana. Mr Sharma poinied out that
the draft of “I54" was annaxure “OMS™ 10 Mr Dukoana's affwdavit. He sawd it had
bean praparad following a mesting with Mr Dukaana. Mr Shama pointed out in
his affidavit that a dralt of "54" was mnexure "OM9" o Mr Dukoana’s affidavit
He sed thd thal dafi had also been prepared lollowing a meeting with Mr

Dukoana, He poirted out that when companng 09" and “1547 it would ba

I Sahibit X 4.p 17
¥ Thesigned version of this kefter s a2 p18-19of ExhibilX4 The unsigned versionis a1 p 105-106 of Exdwbit X
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noticed tha Mr Dukoana had amended the setond las! paragraph of "54™ by

adding the follav.ng

‘Pleage note the paymenl of the amount of one hunded and lordy milkon Rand {ZAR
D 000 DOy Wil be subject lo the approval of the proposal by the Free Slale
Provincial Execuliva Conmities and the signing of agreeinenl batween the parties ™
Mr Shama slaled that on 2 June 2011 the prseniation marked as soneouse

OM2 © Mr Dukoana's affidavit wis presented 10 the Executive Soundil.

Mr Shama stated thal on & July 2011 he had emeiled a defl Master Plan
Agreement © Mr Dulana al his ,equesi, for considerstion and poocess by the
Free State Province. Mr Sharma attached thal agreement to his affidavit end
marked tas ennexure "ISD°. Special notice should be taken of the signaluws
n he Masier Plan Agreement which pyport 10 be Ihase of Mr Dukoana “B5°
pupons o ba an agreemenl conduded baween the Provincial Govermmnent of
e Fraa Siate on the one hand and e “Consortiom™ made up of Fi
inthmational, LLE and Nulog invesimants 204 (Propiatary)Limited e Nulang
Management Services on the other U puports to have been signed by
Mr Dukoana on behal of the Fres Slawr Prowvincial Governmenl, on the one
hend, and by Mr John Thomas and My Igbal Shamma for the Cansorum
reprasaniad by P8 Internationa! and Nulane Management Senices on the
other No wilnesses weare rflected 8 having witnessed e signing of the

agreement by al these thiee SIgNAOHES,

In texms of the Magter Plen Agreement |he Free State Provincial Government
puported 10 appaint the Consortivm “to undertake the Project in acoordance
with 1he lerms and coaditions of the Master Plan Agreement The appointment

was b1 a period of six morths. There was no definition of the term “Project” In
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he Masker Plan Agieement. Nevertheless whal the termm “Project” efemred 1o

appeaed fiom clause 2 of the Master Plan Ageement. Clauses 2 1to 2 3 read:

“2.1.Frea Stak desires the commissmoning and peparation of the Master Plan and
lhe Schemaic Casign

2 2 The Consortum has the necessary sxifls and experisn to undetake he Propect.

23, The parties wish 1o woord their ageement D wiiting N Blation 1o the
appaintmant by Frea Slale of the Contortium o underiaka arnd delver the Project”

THs means tha tha lhe amount of Ri4Dm was ©or 1he “‘commissioning and prepaption
of the Master Plan and Schematic Design”,

h lemms of cause 6.1 the Free Stde Prowvincial Govemmenl underiook lo pay
he Consortum a fixed emount of R140 millicn in considemtion for (he

Consorium "undenakng and delvenng 1he Project”.

Clauga 1.2.14 af ihe Mager Plen Ageemenl provided Tor the giving of a nolice
o pocead by the Free Stale Provincial Govenment 10 ihe Consorium which
woud han enzbla the Consonum © commence work. Mr Sharma said tha
annexue "DM12° 1o M Dukcana's alfidavit was a deafl notice to poocesd Lha
he had drafied for Mr Dukoara. Mr Sharma said thal the signed version of that
nolce © poceed was dlached to his affidavit marked “I56™ Mr Shama sad
in his affidavit that the notice 10 praceed marked "IS6° ‘was signed by [Mi

Dukosna on 3 November 2011.7»

Mr Shama said 1thal 8 workshop was planned for ¥ and 1% November 2011
and requested a lig of participants for the workshop of 13 and 16 November
2011 which he said was an express tequirement in the lerms of Annexure A
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t the Masier Plan Ageement kr Shamma said that the workshop did take

place on 15 and 16 November 2011

The Free Slate Provincial Govemmment was obliged n Boms of the Master Plan
Agreement to make payment to the Consortium within seven days of the notice
o proce d and within seven days of delvery of each monthly milestone
accordance with Annexure “A” to the ageement. Mr Sharma said n his
affidavit that the Frovincial Govemment did net make the st paamen] which
he sad was a bmach of the agreement. He sald thai the first mkestone thal the
Consortium was required to deliver was 8 workshop and, snce the workshep
wes held on 15 end 16 Navember 2011.the Consortium celivered and the Free
Stete Savemmen was faquired ta make ancther tanche payment within seven
days themaftar. He sad that the Free Stele Provincial Government siled 1o
make iha payment which was a breach of the Master Plan Agmeeman,

Mr Shamma sad 1hal, whan a follow up was made with thae Head of Department
in 1hg light of Ihe Free Slele Provincial Govemmenl haang wice aied 10 make
paymenis, ihe Head of Deparimeni said thal he was not awasa of the Master
Plen Agreement, Mr Sharma said hal, ssa esult of Ihis he widle a kater daled
21 Novembar 2011 12 he Head of Department in which he said that he &t out
the chronclogy of events Mr Sharma attached a copy of that leter s "IST™ 10

his affidavil. Thal letler ead:

"Chaar S

Ra Oty of Tomomew Project Fres Stae Frovince

Plaase find below a brist clignology of evenls reialig In the afoesmentioned

pject

1. The engagamesl beween PAMNulana and the Fea Siale Province s in the
cordexl of tha landar shewn on tha next paga



4265,

245

Z. Thelendes had an Spwed by end 2010and no one was awarded the lender.

3 10 eardy Febuary 2011, having read the tende, twas ewvident 1o F¥ Nulane
that the vi2on of the province 8 o cor sale a new 0w nmen Centne with all the
requisile $evvices wouid not be achiaved by the process outlined In the 1ender.
P3/Mulane piepaed an un- sokicited proposal whessh we would underizke a
turnkey project 1o plan, dasign, build and finance the new city

4. Utwas deteiminmed thal the propct woukd b broken ario b phases.
& Master Plan tho new cly
b Goout on tendar fof the build atd Fnancs comgxoment

& Aproposal n this regad was submited on May 9. Z0H1 and subsaquently wea
were invited 1o make a presantanan 1o the Provincial EXCO on June 22, 2011

B A Master Plan Conlmcl was aweculed on Oclober 5§ 2011 o deliver 3
comprehensive Masier Plan for the city project with cles daivarat lim

7. On Novembar 3 2011 A Notica to Procesd (h terms of the Cortiact) was
Rceived,
8. The firl Master Plan workshop was conducted jon] Novermnbed 16717 2013

| tugt this eng Lthe supportitg docummnlation ik useful. § you have any furher
Quenies. plhase 90 not hesitale 1o contact me # lgbalsharmadeear C0Za o 032
410 2060

King mgards.
lgbal Mear Sharme

CED ™

VWhat ia most striking about Mr Sharmas chronoiogy of avents in his leter Lo
he Head of Department Is thal he did not anywhere mestion the name of
anybody wih whom he may havs been interacting of comasponding OF having
meetings. I the Head of Deparment said in Naember 2011 1hal he knew
nolhing sbout an agreement that had akeady been signed on behalf of his
depariment, the most abvious thing 1o do for Mr Shama woulkd be o tell the
Head of Depatment who il was thd be hed been dealing with and who had
signed the ageement. On Mr Sharma's version he and Mr Thomas had had a

number of meetngs with Mr Dukcana and Wy Dukoana had written them quite
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a ew lefiers and had even signed the Master Plan Agreemenl. Therefore. the
quesiion thal arises is: why did Mr Shama nat 23 the Head of Department e
he had been deding with his boss who had even sied the Masier Plan
Agreement? T was e mos! natural ard obwious thing that Mr Shama shoukd
hare done 5o Bha the Head of Depatment could have gone Lo tha person and

find out whet waes happening Mr Bhamma did not do so.

Mr Shamma seid thd on 13 December 2011 he wrote a leliy [0 both
tr Duknana and Mr Osman ihe Head ol Deparimenl, cdlng upon them fo
rectity iheir breach of the Master Plan Ageement wilhin 30 days He said that
he did not eceive a msponse to lhal letter fom gither Mr Dukoana of Mr

Caman

Mr Sherma sad thet on 2 Jeneary 2092 he wrole ancther letier 10 the Head of
Depaniment, Mr Osmean and copiad Mr Dukosna; Mr Shama saikd 1hal in that
laiter he pornied out hat Mr Csmans Biura 10 ractity 1he bieach would force
them v Lnglibte Iegal procesdings. he nvited Mr Ogman io meet with him to try
and esalve the mater he lokd Mr Osman that, if the matter was nol psolved.
he would instiute legal proceedings against the MEC {l.e. Mr Dukoans) and the
Dapartmen] and would invelve the Public Protector as wed; he indicated in the
letter thet on 15 December 2011 he had received a call from the Director
General in the Office of the Premier wha had told him that communication from
fe Office of the Head of Departmer wauld b forhcoming, howevat, he said
that up lo that point there had been no communicdion rom the office of the

Head ol Depariment forthcoming.

Mr Sharma wimte tha ulimately, the Master Plan Agreenent was nal “adhesd”

to and the City or Tomomow Project did nol pioceed:
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Covernment of the Free Siate hecause Mr Dubpana had since ceased in be
MEC and litigation agang the Stae would have been a timely and costly affir
This explanation is mast uncomvincing & to why legal acion was nel laken: tw
fact tha Mr Dukpana was na longer MEC wa welevant if he did sign the
ageemeni. as Mr Sharma said he did He was MEC when he signed: also the
explanaion tha likgaton against the State would have been costly is
unconvincity because pllions and milions of Rands wewe involved in the

mattar,

Mr Dukoana furrished the Commission with an affidavil in which he esponded 10
Mr Sharma's afidavit. Il will be recalied tha Mr Sharma admitled that he had dafled
certain letiers which wem orwarded & Mr Dukoana to put on his letterneed and sign.
Mr Sheema seid Ihal this was done At ihe nstance and equest of Mr Dukpana

Mr Culpana denied Ihis boih in his affidavit a5 well as in his oml evidenca He said that
he never made such requests and his alfice had enough capacity (o disft hose letleds
fof him. He went on 10 say that persondly he 880 had 1 requishe shills 1o daft those

lettars,

Mr Cukopsna dsa poinfed cut thal Mr Shirma was a fofmar senior smphyes of 8 stage
owned company and his knowledge of the Public Anance Management Act exceeded
his own Mr Dukoana sad Mr Sharma would dso have known tha an MEC would not
ba signing agreemants but tha the Accounting officer would ba the nghl parson 10 sign
agreements or contracls on behalf of a Governmen! Depariment. Mr Dukoana said i
his affidavit 1hat Ihe reason why Mr Sharma iound it “apposile [0 deal wil™ him and not
the Head of Depariment was thal *he was under the instructions of fMi] Magashule in
furtherance of advancing the commermial inkrests of the Guptas”. Mr Dukoana added
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“There is no other cogent reasans justifying Sharma's persstent condud! fowsards me

as the MEC at the lime"

49 Mr Dukoana dso guestioned why it was necessary for Mr Shama to ask Mr Tshepiso
Mageshule to faciiitate 8 meding with Rim. He said thet amngements could have baen
made drectly with hs offce ©or a meeting. Mr Dukpana afsc denied ever advising Mr

Sharma 1o eppreach the Executive Council if they wished 1o make a presentation.

430 Mr Dulcana testfied that he had not signed any of the documents that Mr Sharma
aitached © be affidavit which be ssd Mr Duloana had signed . Mr Dukoana said that
all hose signalures Lhal puported W be his had been forged This ncluded 1he
signatures puporling © be he n the Mastar Plan Ageement and on letiers and Ihe
rofice ta poceed. He dew special stention to pages 17 and 1B of the Master Plan
Agreement marked 5 § end eflached o Mr Shama's affidavit®® i Dukcana said:

A caeful glance al pages 7 and 18 of the Masier Plan Ageermant marked "I 5
uidasooras ny submiesion thal my puported signalures wes brazenty Tolged. Ex
Bole my two puponad signaturas sra not idatitified by any measurs and st e
gocument wad gignad on the sama day, 5 Octobsr 2011 in Biosmfonten,
apparenily in the prasesce of Shama andwr Thomas Ior F3L”

431, Mr Qukoana ako sad.

"Cn lhe same pagas, | purpciledly signed as bolh the Head of the Depariment [tha
HOLC4 and MEC*

432. He went on

“Sharmmas knowledge of the jagislalive framework with regands 1o public fnanda
oughl 1o have impedlad Km 1o remambes thal as MEC, i wolld hava basn unlawiil
of me 1o has signed any agresnent with Nulane and P3.”

= EbL X 4, p BT The Minstsr Plan Agreenent begen ol page 50 of e Sl
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Mr Dukoana said he wished thal Mr Shamma coukd apply for ieave o cioss-examine him

so thd i tum hs lawyer could crossexamine him and See how Mr Sharmma could
explan “the garing dissimilanties in my purported signanres and his sudden lack of
knowledge of the legisfative famewoark & il pertans to public PRance and

procurement.”

k will hewe been clear from whal hes been s8d ebove thd them 5 a sharp dispule
baween Mr Dukpana and Mr Shamma about the signawres which purport o be
Mr Dukoana'’s in the Master Plan Ageement and the signatues which purpoit 1o be
Mr Dukcane’s in cerlain letiers thal Mr Sharma says he had drafted al Mr Dukoana’s
instance and sent £ Mr Dukoana who then signed them and sert them to bam with his
signature. Mr Shama seys thal those ae Mr Dukoanas signatses and Mr Dukoana
sayt they &e not his and wae forged. Mr Dukbana is in effect saying that somaone
who shoud be known o Mr Shama - f i 5 nol Mr Shama himself - forged his
signalures on tha Masler Plan agreement and on lhe specified letlers. Mr Sharmagays

hal Mr Dukoana signed the Master Plan Agreement and ihe specified letlers.

I hr Dukoanas vemicn is rue and he never asked Mr Sharma 1o deft leliers for him
and dd not sign Ihe Masler Plan Agreement and the specified letlers. 1hen edher Mr
Sharma or someone known to Mr Sharme forged Mr Dukoana® signaiures in the
Master Plan Agreament end In the specified lefters Whatever ihe true version.d is 8
sorious matter. Both parties depceed Lo aMidavits cn this. Mr Dubsana aailed himsett
T guesiioning on his version. Mr Sharma did not do the same Neveriheless, it would
be qute strange o anyone to do whal Mr Shama did 1 Mr Dukoana's version & true,
namely, forging the MEC's signature on an agreesment. How would he have hoped o
enforce 1he pgreement without the Head of Depariment checking with tha MEL: whathe
tie had signed the ageement al some stage of cowse, the MEC would dispur the

dleged signature if the Department did not perforn as required by the agreemenl



435

437

438

Fay

Maybe thd & why Mr Shama and hiz assocides did not go lo cowrt when the

depatmen! did not pay

Itts b be noted tha ther 15 faler comespordence from My Shama o the HOL which
revealed ihat he had been dealing wih Mr Dukcana and even says hal Mr Dubpana
signed the Master Plan Ageement. However, one also asks the quesion: why would
Mr Dukoana have signed an agreement & MEC Iretead of abowlsg the HOD to sign
the agreerment? Furthermore. why woukd Mr Dukcana have signed the Mastker Plan
Agreement & both MEC and Head of Deparimeni when he was not Head of

Depariment?

The Commisson raquested two [HanBIC document examingrs - handwriting expers
— 0 examine the dsputed signatures They both gave opinions the the probabilities
wem (hal the dspuled signetures wem Mr Dukoana's bul, since these opinions wee
oblgned & a lime when ihe Commision could not hear orad evidence, [t seems Uhat
ths s a mater which the law arforcament agencies can investigate furlbed It is
themiorg wcommaended thal Ihe law snforcemeil agenoes shoukd inwstigate he
mattar of Ihe disputed signakres furthar 5o thal H appiopriate, criminal chages may
be considered agsnst anyone who may have committed a criminal offence in Ihd

regard of who may have lied under asth

Mr Dukosna made certn admigsibns about his role in Mr Magashule’s palitical ¥e in

Free Staie He admitied tha:

{a} he wa one of the people who served in the provincial feadership of the ANC in the
Free Stale whe protected, defended and promoted ir Magashule o he he long-

serving charperson of the ANC in the Free State;
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{6y he was one of lhose h the leadeship of the ANG n Free State who had “adively
campanned & M Magashule o become Premier when he was overlooked by

former Presidents MNeison Mandela and Thabe Mbeki;

{c) he “defended and supported [Mr] Magashue when he was fied for comuption by Mr

Mosioua “Temmor-Lekota when he was Premier;

{dy he supporied Mr Magashule when the ANC Pravincial Execulive Commitiee was

dsbanded under President Mandelss leadership;

{e} due v he immense polical support that Ihey gave Mr Mageshule Mr Magashise
developad a parsonaily cult and used the ANC “as his shéeid ta hide behind

corruption.”

Mr Dukoena sad [ha, with ihe bendlit of hindsight, he could see tha |hem was wisdom
In Presidenl Mandels and President Mbel overiooking Mr Magashuieas Pemier of the

Frae State over the years,

Mr Dukcana aiso geve avidence eboul the Free Siate Asbestos Poject and the Free
Stateé A1 Blllion Heuaing Project and he urged the Commiasion 1o investiqake these
projects. The Commision has dohe aa It is not necemary 1o delad his evidenca
separtely on these projects. Howaver I can be acceplad thal much of what hesaid is
consistent wth he ewvidence uncavered py the Commssion. Thess two projects wene
debacles. The Free Stele Asbeslos project debacle will be discussed first andg

thereafter, will follow a discusion of the Free Sla® R Biflion Hauaing debacie.
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THE FREE STATE ASBESTOS PROJECT DEBACLE

INTRODUCTION

441.

442.

This part of the Report relates to a project that was undertaken by the Free State
Department of Human Settlements in 2014/2015. The purpose of the project was the
identification of all the houses provided by the Provincial Government of the Free State
which had roofs that had asbestos and the removal of asbestos from the roofs of those
houses. In other words was a project for the eradication of asbestos from the roofs of
houses. The houses were mostly those that belonged to or were occupied by poor
people. The rationale for the project was that the presence of asbestos in the roofs of
the houses was a serious health hazard. It was identified that most of the people who
were affected would not have been able to pay for the removal of asbestos from the

roofs of their houses.

The Provincial Department of Human Settlements set aside R255 million for this project
after it had received and approved an unsolicited proposal for this project from a Joint
Venture called Blackhead Consulting/Diamond Hill Joint Venture. The Department gave
the job to Blackhead Consulting/Diamond Hill Joint Venture. This was done without
following any competitive process. The Department paid about R255 million to the Joint
Venture but ultimately no asbestos was removed from the roofs of houses. It turned out
that this Joint Venture was not even qualified to undertake the removal of asbestos
despite the fact that they had told the Department in their proposal and in the Service
Legal Agreement that they signed with the Provincial Department that they had the
qualifications, skill, expertise and experience required for the job. This was not a Free
State Asbestos Project. It was a Free State Asbestos Project Debacle. Here is how this

debacle unfolded.
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443 The Free Stale Asbestos Project was not referred to in lhe Public Protectors Report:
Stale of Capture. Nevertheless, il Blis within the tevms of refeence of the Commission
= it relales o dlegations of comuption, fraud and the uniswful ewarding of govemmest

cortracts

44. The Commission heard evidence and considermd documemtabon pertaining to e free
Reate Asbeslos Project which purpored b audit the pesence of abestos in houses
and tha faled I provide any benell o any reddent of thal province other than bwo

bisinessman and cerlain high—Anking Government officials.

445, The conceptuaiisation and implemerdation of this project e such a5 0 sugges! hal
ths proped was a considerable scam fom its inception Thee IS every indication that
fom the very beginning this Asbestos Audit Project was atweys inended Lo unlewiully
benefl a certdn business consorium and [ha 1hose financial benefls were exiended
r 4 leasl 1he Head of the Ceparimant of Human Settlements, Frea Stale, and the
Diractor-General of the Dapartment of Human Setterents. That is the Directoi-l3aneral

of Ihe National Deparimenl of Humen Setilaments.

OVERVIEW OF THE FREE STATE ASBESTOS CONTRACT, BUDGET AND WORK

436 The following Bcts are aither common cause of not in dispuie and piovide an outline of
he concleion of & confract entered Mo during 2014 between the Free Stale
Degartment of Human Settlemants end a Joint Venture known as Blackivead Consulting
{Pry) Ud (Blackhead} and Ckiamond Hili Trading 71 {Pry) LUd Ciamond Hil Joint
Vanture The Joint Veniwe wil be refermed lo as the BlackheadDismond HEl Joint

ventura,
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44 F . Gul of the blue an unsolicied commercial propesal dated 28 May 2014, emanaling

0.

from the BlackheadfDiamend Hil Joint Venhure 7 was recelred at the offices of the

Free Sime Department of Human Setflements

e proposal was headed *Audit Haending of Hazadous Malenal, Removal and
Disposal of Asbestos- Roofed Houses™ The £r opsal fiom the BlackheadTyiamond Hil
Joirt Venture dlachad a“scope of work” which nciuded “physical door 10 J00r counting
sde emoval and dsposal ol Astestos-Contaminated Bubdeyy Rubide andasbesios

sheek from variols townehips across the Free Siae Povince®.

Mr nthimotse Timothy “Tint Mokhesi. Head of Ihe Fee Sale Department of Human
Settements (HOD), wrok & Mr Thabane Zuki the Director-General of the National
Depaiment of Human Settlements. ™ Ms Margaret-Anne Diedencks, the Ading Head
of Ihe Gauleng Departmen. of Humen Seftlements™! and |he free Stete Provincial
Treasury™! 10 cbiain eppraval end authorisation in terms of Treasury Reguiation BA6
for Blackhead to participaid in whal had now bacome Known 2 the “Asbedos Audit
and Eradicalion Prijget” n the Aes Slale. The leher read.

"Hhe Fea Stas gapaimant of Human Saffisnants haceby requanl your
Dapartment 1o exian(d] the senaces of Blackhesd Consiiting (Plyjl1d i ing with
Treasury Regulabon no 16A.6 of March 2005 Il is themiors in this mgard that
approval B hereby sought thal you pravide witlen confimation o extend 52mea in
ina with your appoved {erms and cofwidions as contained i your insiruchon o
pafiorm.”

Tre Treasury Reguiation GAE eads.

Hine termns ofthe Joinl wnhire Agreenient asiocorced in Exidbil TTE page 79 signed on 1 Augusl X4
™ b TT5.2, pG5.

MY Extiblt TT14 2, p 164

M4 Extibil TT18,p184
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s

“16A5.1 Procussment of goods endeerices. eithar by way of quolations o through:
g biddeg picesss. must be within the thweshold values as dletemiwed by the
Ndional Treasury.

16AB 2 A supply chain managemen ® ystam mumst, h lhe caze of procuremend
lhrough & bidding pross s, prodde To: -

{2l the aedjisdication of bigs threugh a bid sdjudicalion commitise:

[B) the astablishimett, comderm and funchomng of td spachcaton, avaluston
ahd adjltlhalion comnit s,

{c} the sainction of bid adiudication commifise moembars:
(h tdding pocaeduwss, and

{@) the approval of Did evplualion and/or ajucication CommITies racommandations,’

Financial implications and  budga  msllocations waem  destt with in further

comrespondence between Mr Mokhesi and Mr Zulu.

Uttimately, en 1 Ocober 2014 Mr Mokhesi wiok 1o Mr Phaane "Edwin® Sodi Director
o Chiw Emcutive Cfficer of Blacknead. appeinting “Blackhesd Consulting ¢ Pty)Ltd
Joirt Venlua® ta perform “he audit and assessment of asbesios handling of hazardous
materlal, mmoval and dsposal of esbestos-contaminaled nbble and replaceimne with

SABS spproved mawerals inhe Free Stale Provinca® ™

A Service Level Agreemeni was entered between the Free Sifte Depariment of Human
Settlerments and the BiackheadThiamond Hill Joint Ventre It described the “Asbesios
Eradication Project™as an appointment o "assessfaudil houses roofied usmg ashmstns
material, handling and disposal of ashesbs sheels [0 an approved, designated disposal

E

MsExhibll TT18, p168.



454

45

4551

%52,

4553,

4554.

456

s

The hstruction to Perform Work™* was signed by Mr Mokhesi on bebalf of the Free
Stale Department of Himan Setliements on 2 December 20 141 was divided into
Phsse 1and Phese 2 and specified the price to be RBG0 gight hunded and fifty rand)
{excluding VAT) per housing wnil for the BlackbeadDigmond HM Joinl Yenture 1o “Audit,
Assess and GPS all pra-1984 governmert housing units i the Provined The work was

& be done fom 1 December 2014 o 31 March 2015,

FPayment totalling R255 milfion wes to be made i four tranches

40% of 50% of the total poject cos! (RHY mikion excluding VAT) was payeble
oh commencemenl (i December 2014) sibject to submission of 8 walid tex

ivoice and valid (s clesrance cerhiflcats:

0% of the 50% of the todal project cost (R76.5 million exciuding VAT) wis

payable "a5 progmss certlicate no Z on or bebwa 1 March 2015,

0% of 50% of thw totel project cosl (RS million eiuding VAT) payable &

progress cartificate No 3 on or bafos 1 May 2015; and

60% of 50% of the tatal project cogl (R76.5 million axcluding VAT) payable g
progress cerificata Mo 4 subjeet 1o Submisgion of the final project 2port on or

bebre 1 .une 2015,

I sppears 10 be common cawse thet the role of Diamosd Hil wes lo “unlock
opporiuniy™ thriough nebworking with politicians and siate offcials in ihe Fiee Slate
b prcure business opporuniies and confact, thal the role of Biackhead was o act a5
a “middeman™ and tha the work itself was ocutscuced by the Blackhead/Diamond Hill

M8 Exhibit TG, p + 03
W ExhiBILTT 51.p 8, para 17 See also Trasscnpt T August 2050, piB6.
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Joirt Venture to ore or more subcorhaciors: Mastertade 237 (Pty)iid (Mastertrade},

he Ori Group Ply) Ud and Zenawe Consulting {Phy)Lid

Ther 5 a dispute, cunerdly the subject of civil lihgdion *** beween Maslertrade and
he On Group [Ply)Ltd. This appaently concems their difienng understanding of their
especlive stdus & either subcortractors of consuliants, the quanium of Pes and the

work done

RHowever, it does apgear 1o be conmon cause tha thal genial mages were used o
idert/fy houses In the free Staie which possibly had asbasios roofs fieldworkers were
traihed 10 carry oul physical mspections of houses Trom Lhe oulside only reconding their
obsarvalions on tablels. Giobal Positioning System {GPS coordinates wek maned of
aich houses the information wis then analysed by poject mesagers and eports wee
prepared o he Free Siale Deparmenl of Human Seflememis. The evidence of Mr
Abal Manyike, Direcior of the Or Group (Fty) Lid. Mr Joseph Radebe of Mastertrade

and M Sibweise Matn Zwane ol Zanawe will be discussed |aler hesain.

Some bBur epords wee submited 1o the Free Stee Deparmenl of Human
Saftlements — a pmliiminary reper! dated 4 Decenber 2014 a Final Audit Report daked
ZFebruary 2015 fwlh a lder vesion of the sames Fnal Audit Report daled 13F ebruary
2015). the Report of Houses lo be Priothsed dated 25 February 2015 and a Remedial
Reporl dated 2 Sppember 2016 and a presentation was made lo the Free Stale
Deparment of Human Seftiemenks giving an overview of the Asbesios Emdicelion

Froject.

The Anal Audil Report submitied by the Blackhead/Diamond Hll Joing Venlure to the

Frea Stale Department of Human Sdlements on 2F abruary 2015 purparts 1o have

M4 O Group (Py)LId vMastertrade 232 (Pry)Lid, Gaiteryy Division, Prelofia Case ho 6317318
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been prepared by Mr lgndfus “lgd Mpambani of the BlackheadTiamond HE Joint
Ventuse . Page two of the Reporl siates thal the BiackheadDamond Hill Joint venlure
was appointed to “assess and quantify the entire stock of low density residential housing
roofied wih esbesos in the Flee Stale Povince with the ulimate @m of eradicaling
these roofs"and thal their sssessment woukl enable Bwe Department 1o formulde a plan
Ix replace the affected rocis”. The weport claims o have “walked™§17093 glands in 5
district municipaliies of which mon fan 3@ 000 stards wiere capluied eleciionically
of which 26 344 units were bund 10 contain asbesins™®. The repon further quotes the
further cosk for the removal of asbestas fols, demoktion and reconstruction of houses
mnd renovation of howses v Lhe region of R3.8 billicn fthree Billion and exghl hundesd

million Rand) excluding VAT,

Inspactions were meant ¥ have been conducied and approvals were medan 10 have
been obhlined. A mprecenlalive of the Prpjeci Management Unit should have
conducied spol checks hul, in the case of |his Asbesios Emdicalion Project these
inspectors weme done visually and there was no Bstng of or on The asbestos itsetl
The Chisf Engined? 10r Ine Project Management Unit. kr TRabiSe Makepe would have
confirmad whether or nol ihe work had been dona. Mr Makepe himsell confirmed thal
e Finance Unil would nat pay an invoice if them had been no verllication of such work
by lhe Prject Managemert Unit Mr John Mallakala §& Mailakala) Hesd of
Procurement fx the Free State Departmant of Human Settlamenis, siated thet the Chiel
Financial Oficer (CFD), Ms Nnyane Launa (M35 Leuna), wis 1he person who appiovad

the imtoices submitted by the Blackhead/Diamond Hil Joini Venture.

The Service Level Agreement was [0 the efiect that the sum of RE50 gight hunded
and ifty Rand) was 1o be paid for each unil, the sum claimed was RZ55 million fwo
twndred and fifty-fve milllon Randy; 1he sum actualy pawd by the Free Stde Departmernt

s Exhibll TT14.2, p316, paraBl
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of Human Seitlements o the BlackheadMiamond Hill Joind Venbhare was R220 milion
fwo hunded and thirty million Rand)

mvoices wee submitled and pad as filless:

Invoice #0{1 - dated 2 December 2014 - R51 million Paid - R20 éllion on 22

Decernber 2014 and R31 million on 10 January 2015,

voice #0003 - daed 0 February 2015- RTG.S milkon Faid - RE million on
26 March 2015, R15 Milion on 4 June 2015 and R365 millen on 11 Augusl

2018;

Ivolce #0005 - daled 10 November 2095- K15 million. Fakd on 28 Apni 2016;

and

Ivolca #0007 for R4S milion dated 10 Octobar 2015 and invoica #008 Tor
R32.5 millign dated 10 Neovember 2015 appear (0 have been paid by way of
R10 milllizn on B Janyary 2016 and R77.:5 milion on 4 August 2016:

This appears to mean Ihal the® was an overpayment of R10 milion becasse the two
nvoices — one fr R45 million and the other for R325 milion - amount 1o R77.5 milkon

oul tha paymenis of R10 million end R77.5 million amount 1o R87.5 milkon.

The Fiee Sale Department of Human Setiiements paid the 1otal sum of R230 milkon
fwo hundred awd thifdy million Rand) ino a Frst National Bank {(FNB} bark acoourd in
the name of Blackhead/Diemond Hill Joint Vanhaa. Fom bhis Joinl Veniwe bank

account funde wem transfamed 1o:

Blackheads ABSA bank accounl n the lolal amourt of RFG 363 DOO0O

{seventy milion, eight hundmed and sixty-ihree thousand Randy
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4652, A FHB bank accourt in the name of 605 Consulting Solubons Pty) Lid BO05
Consufting], an entity owned hy Mr Mpambani in the toial amount of
R112955 500,00 pne hundred and twelve milion nine hundred and fifty-five

thousand, fve hundied Randsy, and

4653 Maslertrade’'s FNB bank account gne of ihe subconiracions)in the total amount
of F36 482 597 90 fthirty-six milion, four hunded and eight three thousand.

fve hundied and ninety-seven Rand and ninety cents)

The Auditor-General

466 Relevan! o an undestanding of that which follows in this seclion of Ihe Repord =
nowledge tha the Auditer-General prepard B report on the Free Siate Department of
Humsn Seltlaments which wat ralessed on 1 July 2015. % Firstly, the Auditor-General
nded hal he was unable fo oblan suficen! appoprale awdil avidence lor
commilments dscksed innote 20 to the Inancial statements as 1he Dapartreent did not
malman eccurale and complele records of Ihe  condctual nformbion used lo
determine commilmenis He wert on 10 sty "I could not confirnthe amounts by
altainative means. Consequently, | was unable 1o delermine whethel any adjusment
t commitments stated at RZ 032 24 000 dwo bilion thirty-bwo miion. sight hunded
and twenty-four thousand Randy in the financial stalements wee necessary”. The
Auditor -General cortinued and said thet “the depariment incuned inegular expenditure
of R3O 965 000 (2014 RE58 934 000y dusing the year under review as the depariment
dd not design and implement a policy reating 10 housing contracts that will address the

conslitutional requirement of far, equitable and ransparnt procurement processes.”

B3 Eaibil TT 4.2, p370
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A7 The Auditcr-General found thal he could mol oblain “sufficenl appiopriate audit

evidence thal all contacts were awarded in acoordance with the legislative

requirements”

The Raport Of The Pubfle Protecter in terms of Seclon 182 (1}E) of he Constitutlon of

he Republlc Of South Alrica, 1996, and section B{1) of he Publkc Protector Act™’

458. A complaimt was |sdged with he Free Stale Office of the Public Prolecior on
2 Ocober 2015 by Ms L Kleynhans, a Democialic Alkence menber of the Free Sate
Provincial Leg!siaturé, conceming the contmc! between the Free Stae Depatment of
Humen Setlemens end Blackhead/Diamond Hill Joirt Venture. **? The Public Protecio
summansed the complamia " the main, 1he complaint was tha the contiact for 1he
emdlcation of Asbesbs rooled houses in the Free State was inegularly awaded (o the
service povider a8 it wes conlrary to Regulation 16486,

4688 The Public Prokcior investigeled whethas of not the Free Stde Department of Hurman
Setlements followed pmoper procuement processes in awarding the conlmct to he
sarvice provider ang whather such conduct was improper, unlewful and conslituied
matadministration; whelher thesemvices provided were cost-aflective and whether the
Depariment mcelved walue for money in ihe execulion of this coniact; wheiher the
advance payment made io the service povider was inegular and whethes the invosces

which the Departmen mace paymenl on coinplisd with the legislative prescripts

470. The ful Report of the Public Protector was issued on 30 March 2020 The Report dedt

with the following issues:

S Ehiph TTISLp 1.
3 Thie et OF T cOmplaints e sl ool n e Renoil of Bis Putilic Prosci
WEEhinit TTI41, p 3 paea () of The Euscuive Summary
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Wheher the Department failed b _follow proper procuremenl pri msses n_awarding ihe
contracttn he Service Provider and whether such conduct was wnproper. untawful and

conshiuted maladminisiraton

a1

472

473

The Public Protecior found the gllegdion that thee wem imegularifies and improprieties
n the awarging of the coniract fr the emadication of asbesbs roofs n he free Side

Province © the service pmvider, 1o have been substantated .**

The Public Pretector dso bund that the Department particpated i an expired coniract
of ha Gauteng Department of Human Settiemenk (Gauteng Department) and did not
conduct a due diigence investigalion Defore parbcipeting 0 this conlmcl. She said tha
he Depatment wae in possession of the Gauleng Depariment's Service Lavel
Agreernert which had explred. She concluded thel this constiluleda contravention of
he (agisletive prescripts a3 inlerpreled in the Blue Nightisgate cese. ™ She concluded
thet his conduct amounied 1o improper conduct es envisaged in section 182(1} of the
Consltution and maladminisiration 2 anvisaged in secbon Gid{aX)) of the Publc
Protectar Act,

The Head of Deparimant staled n his esponse 1o the notice In 1ems of saction 7(9) of
Public Protecior Acllhe, aHhough he held finel msponsibility n terms of Ihe apphcable
legislation. he was neither advised by his officids nor the Auditor-General tha he could
menage on the conimct This 1s a very silange explansiion fiom somebody acoupying
he posiion of the Head of Depantment. He shauld have sough! legad advice if be was

not sure whnat to do. He was trving to shift the blame to junior officials when he should

FAEaBIl TT14.1, pB7al par B.1.1.
B Bie Nighlingsie Trading 37 (Ply] Lid ta Siymnza Group v Amerthole Distnd Monicpalty 2017 (1) SA 172 at
parad3 See Exhibll 141.55
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hawe accepied esponsibility. Hs Depariment cortinued to pay up to R135 million even

afer the Audidor- Genetal had declaed the procurement irequias

The Depatment oeded the impression thd they particdpatled n a conbad concluded
by snolher slale ingifution {Gauteng Department) while the services wee not the same
as speacified in the Gauteng contiact. Also the pnoe was higher. This was n beach of

Treasury Regulation 16A64 and emounted to mproper conduct.

Although he Deparimenl crested 1the Impession that it paricipded n a conimct in
tarms of Treasury Ragulaion 16AG66 the submission mada by the service provider was
in cl en unsolichted proposel 10 lerms of Treasury Pochce Nole No 11 of 2008/2009.
The Fraclice Note required tha Depanment ic 88ue a Requed for a Cuoiation (RFQ)
b sl he markxt for he exitence of other privite enfities capable of providing 1he
product or servicas. The rlure Lo issue an FFQ was a beach of the pactice note ;nd
paragraph 1213 of the Depatments Supply Chamn Managemenl  Pokcy™
Furthermors. it was in contraveqlion ol Treasury Regulation 16A.9 and amourted b
abuse of the procurgment system This conducl amounid 10 impope condud! as
envieaged in s5eclion 182(1} of the Constitdion and maadminisiralion as envisaged in

seclion B¢ {a}{l) of he Public Profecior Acl.

The discrepancies between the senices 1o be prowvided i the unselicted Aopcsal. the
Service Level Agreemenl and the letier of appeintment created the impession that the
appointment was ©r Lhe assessmenl. removal of the asbestos maledial and
replacement of asbestos roofs while the Service Level Ageement only refefred Lo
assessment and removal. The Instruction o Perform Work was only issued for the
assessment. The Sarvice Level Agreemenl was in contraveaton ol paragraph 12 20 of

he Departments 50M palicy as it wes nol an accumie eflection of the fems and

EE Sxhibit TT17, p132 The clocus NNt conmences 3t page 104 of Exhibit TH7
TP ExhiBHTT 17, p60
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condiions eflected in the unsolicied proposal or appointeent kkter. This conduct

amounted to improper cenduct as envisaged n section 1821} of the Constiiubon and

maladministration as envisaged m sactan B{4 a){i) of the Public Prolector Act

The Fublic Mootector said tha these findisgs ndicaed witil conduct and gross
negigence in rms of sechon 86 of the Public Finance Managemeni Act (PFMA) on
the pert of the Accounting Officer, Mr Mokhesi, in that he did not comply with section 38
of the Public Anance Management Act. The Public Polector concluded tha the HOD
felled to execute his fiduciary duties n s of the PAMA and the SCM Policy of the
Deparimen]. She stded tha this conduct by the HOD amounted 1o mproper conduct
£ envisaged in seclon 182(1) of the Candlitution and maladministraiion as envisaged

in section G4)a)i} of the Public Prolector Act. ¥

Whether the services provided were cosleffective _and the Deparimen received value lor

mone¢ (n Lhe exgculon of this contract

478

479

The Public Prolectsd found hal the allegation hat Ihe services provided wese 1ot cost
effaciive and he Depaimani did not mceive wilue for money, was substantinted, ™

Mo evidence was submited or ound 1hal the neces ary skills [0 identity asbestos roofs
wer avaiable wilhin the Local Municipalilies and Deparimani. The R255 million paid
o tha sarvice provider was nol paid for the identification of 36 000 unilshouses but for
he assessment af 300 000 unis at a price of RE50 par unit Eventually 36 344 uniis
were dentified a& having asbestos roofs The eadence and documenis prove tha the

poject was 100% compleed and the eports genemled by the O Goup company

4 Sxhiblt TT149, p5 7, para 612
3 Extibl TT 145 p 58, pam 621,
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subcontracted by Masertrade) & a ke of B2 33 48920 whike the service provider

appointed was pad RA0 million

The HOD subrnited n his esponse daled ¥ February 2020 to the Notice in terms of
section 7(9)of the Public Protecior Act that atthough he held final responsibility n lerms
of the applicable jegislation he wa unawas thal the service provider had
subcontracted the contrect The Pubkc Proector found thet o the HOO had acied on
the Auditar-Generars Reporl, released on 3N July 2015, the further payments of R139
millon would have been awided. She said tha the omission by the HOD lo act on the
reporl of the Auditr <Genesal relmsed on 3 July 2015, amounted 1o goss neghgence
in erms of sactlon B& of the PFMA on the part of 1he Accounting Officer in that he did
nol comply with sactlon 38 of the PFMA. The Public Protecior found that he &iled to
emcule hs fiduciery dulies in lenms ol the PAMA end the SCM Policy of the
Depardmenl. This conduct amounied o mproper conduct as envisaged n seclion
182(1) of he Constliivtion and matadminisiration a5 snvisaged in secbon GAxaN} of

he Public Protector Act.™®

Was the advance pavmentmada lo the Service Provider imequigr and did the mvoices to the
Depantment_comply wilh leqsletive precapls

481

The Public Polector jound that Tieasury Regulations do allow for advance paymenis
on cortract amounts f required by the conimctual amangements with the supplier The
contrec! signed between Ne sefvice povider and the Department cleardy provided for
an advance payment of 40% of 50% of the contmct price However, 55 the conract was
irgguiarly procured, the advance paymaent wa imegular, indeed, a5 also found by the

Audtor—Genear al

0 Exhibll TT 144, p 58-60 paras 6256 2 6
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482 The invoices submitied by the service provider to the Diepartmen did nol comply with
he Legistative Prescripis and the payment of these iInvoices by the Deparimend was
imeguiar . This cenduct amourts to inproper conduct as envisaged In secton 182(1) of
the Constiution and maladministration as enwvisaged in secbion 6{(4){a)) of the Public

Pralector Act *'

43 The Public Protector bok the following remedial aclion pursuant o the provisions of

section 182(1){c) of tha Conshitution

483 1 The Premier of lhe Free Siale was diected 10 take appiopriate steps 10 ensume
that he conduct of the Accourting Officer d the Dimcior: Supply Chasn
Menagemant wes investigated in terms of section 84 of the PFMA and that the
conduct wee raponed n erms of section B of the PAMA 10 The South African

Polica Servica nd he Dlrectoraie for Prionity Crime Inveshgahon (Hawks)

&4, The Head of Deparimen| was direcled.

4841 D tske appropriste Sleps 1o @nsum that the conduct of the Director Supply

Chan Managaman was inveshgated in mrms of 8acbon 84 of the PAMA;

484.2 ke Ne Sppropria® Skps o ensure tha e Depariment's Supply Chain
Managemeni Policy was amended to conectly refliect the legisiative prescnpls;

ang

=1 Exhinit TT14.2, p 6081, pars 621 and 832
" Exhibit TT14.1. p 6162
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take appropriate seps o ensue thal offdals ae propety tamed n ke

legislative prescripts in espect of Supply Chain Management (SCM)

THE WORK OF THE COMMISSICON' S INVESTIGATIONS

48

6.

487,

The Comivassion cauwsed mvestgebons to be made of the venous mileraclions,
transachons and payments prior 1o and pursuar to this contracd between the Fee State
Deparimenl of Humean Setternents end the Blackhead/Tiamond Hi Jont Venture.

This pat af he report exsmines 1he ewvidence nsokw as it eleles ™ appaent
anomdies, ireguiarilles or improprieties and commenis theson with egerd 10 1he
conclsion of the conliact, mplemenlation thereal and payrents made pursuart
thereto. This part of the port exemings the avidencd concgming certein appsrentty

untoward payments made o secrel banglicianes.

Relancs will bé placed in thit part of the repen on the dfidavit and evidancs of Mr
Jacobus Roek §#4r Roals), he Qccupsional Hygienid. who quakiied himmif as an
eperl ©r pupgses of assiding Ihe Commisson in understanding nat anly ihe dangers
of ashesios but also, he autcomes of ihis asbestos audit and assessment by providieg

a detalled critique In his wnitten affidavit™and in glving evidence to the Commission, ¥

Natworking bi Qpportunity

88,

Mr Scdi Chief Executive Officer of Blackhead, stated the he met the now latey Mr
Mparmbani of Diamond HIl & a social event n 2010, The Conmwnission was told by Mr
Sodi thay Mr Mpambani was murdesd in 2017. Accordingly, he was not there 10 give

his side of the shry

= Ehibl TV, p 123,
¥4 Tratsonign 4 Acjgust 2020,
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491

3086

h 2014 #r Mpambani who knew tha Mr Sodi had been hvolved h an Asbestos Audit
poject In (e Gaukeng province asked whether vr Sodi would like him b “piteh™ for
an asbestns project in the free State Both in his first afidavit and throughoun his
evidence, Mr Sodi said tha Mr Mpambani had offerd to “uniock the oppotunity 40

the Free Stale which Mr Sodi undemslood toc mean that Mr Mpambani was “highly
nelworked™® and would be eble to “jump certain budlies ...and go lo the decision
makers™* % so thal it would lead to our gppainmernt™* wilh the Free Slake Departmert

of Human Setiements 1o perbrm an esbestos exercise

Mr Mpambeni reporied 1o Mr Sodi 1hal he had made contact with the relevant officials
in he Free Slaie wha wanked 1o implemeni the programme™™ and had suggeded thet
he "submit & raport™¥! wilh the esult that Mr Sodi and Mr Mpamban decided ta enter
e g agreament 10 astablish & Joint venturg 10 be known es Bianckhesd! Diamondg Hill

Joirt Venkre

h tarms of tha agreement’@aach party woud perform their own work and profs woulkd
e atllocated o6 toa fHy per cenlum sham between each of them Mr Sodi said tha he
wnew thal Mr Mpambani had never done 1hls typa of work before and had no expertise
and, accordingly. Mr Sod! “cid nol anticipale tha he was gmng ta bving eny meaningul
rasources b he project” ™ Mr Sodi explined that he understocd Mr Mpambani “was

instrumental in making sue that we got Bppomniled. Mat his fole was 16 you Know,

7 ARt 2000, p TERALS

* Transcpn
WS Erhiblt TTR, p &, pastn 17 7 Acguai 2029, p 188

* Tramaript 1 Augus! 2020, p 189,
i Temngorign T Auguat 2070, p 184
S Trnnonpt T Augu 2000, p 1A%

T

7 Alguss 2070, 184

1 Tratmerion T Adgusl 2020, & 1683
HEExhibh TTA, p TH.
T Transcripn T August 2020, p 184
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engage wih the elevant offiais as he had said you know take the prog weal and

submitting and so forth, That was his role "3/4

492 A proposal wa submitled to the Free Sale Deparimeni of Human Setlemenis It s
cammen cause Ihat this poposal was eceived and assenied to by the Department of

Humen Seltlements

483 The esponse of both Mr Mokhesi end Mr Matlakala % lhis proposal affems the value
and eficacy of the ‘networking’ cepabitities of Mr Mpambani Mr Mokhesi slales that he
had not axpecied b receiva ths proposal®™ which he says he refermedon to Mr
Matlakala for fim o delermme the appropnete method “hal covid be ylilised 10
implemeant he project”. ™ Mr Matiakala was e copied in The emal hom Mr Mpambani

addessed b Mr Mokbes! deted 24 July 201477

4394. Mr Mokhesis atituda suggests tha he had foreknowledgea of the amival of tha written
docurnenl and saw no nead for any invesligation o discussion on the need for of The
value af the popcmed prjecl. )l also suggests tha Mr Mokhes) had no concem as to
the casts invelvad wham funds might be bund and whet otha projects woulkd heve 1o
be abandoned or discontinued. Thus, mefely on receipt of the proposal and without
futher ada Mr Mokhesi already had a view that moues should be paid over 1o the
Blackhead/Diamond Hill Joint Venture for the puposes claimed in ihe popasal and that

Mr Mokhesi's only interest was h finding the method br mplemeniation theseol

495, Mr Mallakala's appioach s somewhal similat He was 1eld by Mr Mokhesi tha an email

woud be ariving and then he received the proposal n his personal Gmail acoounl on
A Juy 2014 @s opposed to the official email of the Departmeng. The email fom ks

*MTranscript Z9Sepuunte 2020 p 50
% Exhibll TTZ.1. pd, para® 2.
TEEvhiblt TT21, p 55, para 113

T Extibi TT3, p17
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Mpambani stated tha il was sert “for budget adjustmenl purposes 3 discyssed”™ ®
Thal there were some discussions s confirmed by b Matlakala when he staed that he
met Mr Mpambar: “for the fird bme when he visited me to make a presentation on

Asbestos Audil™ 178

#E. The wording of the cammunication indicdes that there had not only been personal
engagement end discussion on this vary {opic betwaen Mr Mdiakala and Mr Mpambani
BUL thal thel were ndicalions thala view had akeady Deen eached o e proposal,
that s decizon had been made and tha al that emained Lo be finalised was for budgels

tha had dready been appoved to be adjusted 1o ensure payment would be made.
The Unplanned Project

497, An Occupalional Hygienist, Mi ROSIS, suDmitkd en afidavit (8 an exper) and gave
evidance b the Commissior® His evideace was thal thee wem senous heath
hazards attendsnl wpon he pesence of abestos in ha struchwes fitings and

furnishing of nouses in South Alrica.

B8 Mr Roets’ evidence Is common cause avidence fom & 1he witnesses. Concamn Jor
hese dangers were expressed in some defail in the propasal prepared by Ihe
Blackhead/Dismend Hill Jeint Venure ™' advanced by Mr Mokbasi to Me Zulu, Director-
General Natlonal Dgpatment of Human Seftiements. These wom undersiood and

concurred in by the experienced atisans Mr Manyike and Mr Radede.

49 Tha Free State Govermnmert had not chosen 1o allocae funds n 2014 or prior theets)

tr the eradicalion of asbestos from stale emcied or financed housing mn the Free State.

i gavoll TT3,p17

% Exnipll TT3,p6, para®2.

0 Exhibit TT13and 4 Auges 2020
W ExtibITT3, p27
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t would appear lhal there were cther more umgent and more demanding lasks upon
which taxpayer funds wele ko be expended AccOidingly, no pojects had been
contemplated, discussed, appioved, budgeted organised ether o audn and 855855 the
presence of asbeslos n the Free State as at 2014 or toemove ad dispose of this

haFardous substance.

500, k should therefore, have come g6 some surpnse to officials n the employ of the Free
State Department of Human Settlemens whena  fvepage proposal dded 28 May 2014
arrived fom a joinl venure identited as Backhead/Diamond H#l, for the =Audil,

Hendiing of Hazadous Mderial, Removal and Disposal of Asbestos-Rooled Houses®

5. Notwilhstanding he abseice of ahy provision lor such a project, this poposal eceived
pesonal. approving and commtted attention fiom the Head of Depariment of the Free
Sale Deparment of Humen Seltlements, Mr Mokhesi On 19 June 2014 Mr Mokhesi
wrele © Biackhead advisng 1nal the Free Siae Depariment of Human Setlemants
wished to participata In a process (Trassury Regulalion 16A6.6) o extand the
participation of Backhead fiom anolher pojecl in Gaulgng o the propesed asbesios
pmjecl in the Free Siale.® One caveat wa mentioned - ihal the appointent of
Blackhead was subject b Blackhead securing the necessary funds for this project
Claarly, tha letter indicates Mr Mokhesis inenisn 1o implament the proposal within
weeks of the creation and delivery of the proposal Bnd without inveatigatons,

discussions or negohalions.

5. There has been a hdl-hearted slempt to justfy the apparent erthusiasm for
acceptance of Ihis propesal and conclusion of a mos! expensive Coniract for an

unanticipaled and unbuggekd project such as the awdil of the exisience of asbeslos

BT Eyibit TT8,p B0
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and asbesios emoval from moofs of houses. Mr Mokhesi has Iried o defend his

determination to fund this proiect on two graunds:

221, Firslty, he said tha the Matjhabeng Local Municipakty had aleady equesied
the Free Slate Departmen of Human Sdilemenis fo do an sssessment of
houses roaied with asbeslos and that this had been done and the ashesios
removed®™ which excuse 15 painsaid by the nclusion of this same houses n
the Majhabeng Municipakty nn the confract which Mr Mokbesi ultimately

concluded with the Blackhead/Diamend Hill Joinl Yentue; and

5022, Secondy. Mr Mokhes claimed Lhal the Free Stale Departiment of Human
Satiements had already adverlised for qualibed asbeslos removal contractors
o reglsier on the detabase of the Department. He said thd thereafier
infeimadion fom the BlackheadDiamond Hil Joint Venture audi was made
avellable © them 1o obiain donor funding.* However this wes conlradicied by
his sial amenl ihal "the Depariment will at the ngh! time advertise for [The
emoval phesd of 1he project o be undertaken, Parther mor ¢ . Mr Malakala
of lhe Project Management Unit has slated tha befom |he conlmct was
canciuded wih the Blackhead/Diamond Hil Joinl Venture. no enquiries weke
conduced with lacal municipatities te find out whather thare were any records
of holsas containing asbestos.™ Mr Makepe Chiel Engineer at the Project
Management Unil in the Free Siale Depariment of Human Settiements
canfimed hat he made no ingiines with Free Stale municipaldies as 10

whelher them were any recowds of houses cornlaining asbesios material ™

M1 Eiyph TT21, p7, para 124
WEXMN TTZ1, p6, paat3 26
. Exhibll TT2.0, p12, para 248.2.
= Exhiblt TT3 pt2,para 184

W Extipil TT12, p 21, paca 24.1
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504

508,

313

explaining hat this was nt parl of the responsibilibes o0 mandate of the Projedt

tManagement Uit

h sher no atempt was ever made by any officals in the Free Stale Department of
Human Sdfiements b ascertain whaher or not the national and interndional health
cancems sumounding asbedosis wee of practical of overwhelming significance n the

Free State Province end which neaded immediate and costly aitenbon.

Mr Sodi estified that Mr Mpambani had toid him that the free Stale Deparinent of
Humen Sattements wished “to implement this programme, il was not in their budgat for
that finencial year™ *mr Mokhesi wes clear thal theme was no allotled budget for this
pijecl bul cescribed how the nds would be found hom “wilhin fhe very same
budget.. projects not perbrming” *** This is the eason why i was necessany for bim 1o
approach Mr 2010 & ihe Dapariment of Housing wilh a mofivalion br a evised business
plan Mr Zulu confirmed thet "them wes na provision in ihe (Free Stale) budoel tar the

exacution of this pariculsy blsinass plan, ™

Mr Sod |dentified the iack of funds as one of the obslacles which neaded 1o be
overcoma™ The solution 10 the immediate Iack of funds was to be found In the basis
on which the Joirt Venlure offered to fund tha Asbesdos Eradication Projecl in that the
poposal stated - “Wwe have pleasud n submiting our request to be apponied gn ngk
besis * The esponse fom Mr Mokhesi in the leber of 19 June indicaling a desire io
make he appoikment was Iha the appoiniment of Ihe Joint Veniure ~will be subject 10

YOUF COMpany Secunng funds 1o roil out 1he project in line with your proposal.”™2

S Trannoripl T-August 2000, p 186

o

70 Sepetite: 2020 p 34

"‘:‘Tmnmpl,ﬂ Adgil 2000, g T3,
! Trmscript T August 2010, p 186,
W Expiniz TTE, p 80, pata 4
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506 Mr Sodi explained that the Joint Veriure had received feedback that it "will be
appointed™?* bl tha the Deparimest had not made budgetary provision for this projecl
Mr Sodi explained thal they were embarking on the project on 8 nsk basis He said he

was told:

*. .. il you had gone abead and wendated services and used your own funds, and
lhe busines plan s not appeoved donicome back andsay you 308 gaing o sue
us, you ara doing non a nisk basis 5o you spand monay andwe don succaed in
pdting the business plan approved thal is your own baby & & your cwn poblem
and you deal wilhit,” 4
507. The Joit Venlure never dd any work of utlised any resources “on risk™, It was pad
from the outset The Service Level Agreement™ provided for a prepayment of some

R51 millicn on signature.

B0 M Zulu lok Ihe Commission hat the money for this was to come fiom fhe Free Stale
Dapartment of Human Settiements™ but he gess no indicdion hal he wik ewr
advised which projects oF pogremmes weR (o be abandoned of hawe their budgets
reduced b accommodate this unexpecied new projec! costng some R255 milkon Mr
Mokhesi suggesied that he monies mighl have come hom olhes undetperionming
prejecis™’ bul gave no indicsion of which projecits wem undeiparforming, how
sdaclion would be made between projects 10 ba deprived of funds or which popects did
eveniually hawa their budge reduced or were discontinued.

509  Nor is there any indication that any consultaion or discussion tock place, assesynants
perbrmag, evaluation conducted of any of the pojects oF programmes undar the asgrs

of the Froge Slak Departmern of Human Setflemenis to ascertain which already

M Transcript 7 August 2020 p 22

¥ Transcript? August 2020 p211

*: Exhlell TTA.pBE2,

= Exhibit TT5.2,p50, paa 210 5.
¥'Transcript 21 Seplember 2020 o170
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512

315

aproved and budgeted progmmmes wee 1o be displaced or mduced by this novel
noject which had never peviously been discussed or esearched. The® & also no
indicaton that any companson was done of this new Asbesins Aldit as against siready
#proved progammes. Anally. thee 15 no suggestion thal, even if this Asbedos Audit
was thoughl b be of value consideration wias grven 1o the possble postponement of

he project which could then take place h anciher financial year of budget cycle.

The haste with which this Asbedos Eradication Project came to fruition & surprising. It
appears tha little or no consideration was given 1o whelher the projecl was nivicled iis
timing, Is scope and coverage and olher maters elevan! 1o the efficient and cost
effecive execulion of the projecl The adequale. lewful and necessary funding of the

prject was cleatly not considend.

I was up b the Accounting Officer (le. the Head of Departmenf o piocess this
pmposal, Section 1b) of tha PAWVA cefines “executive aulhority™ in melalon D A&
provincial depatment as "the mamber of the Exacutive Councd of a province who is
accountable © the provingid Iegiskalure for that department” and Seclion 36{2)a) of the
PFMA provides thal the HOD musi be the accounting officer for the department. Mr
Mokhesi was d all relevanl limes the Head of Depadment and ihe accounting officer

for he Free State Cepartment of Human Sattlements

Mr Maliakaia made 1 ciear 1hal he "did not participa®e n any way, shape and/or form
recommendng 1he appoiniment af the JV as such ecommendstion was nol even
aolicied from me"™® He did state that e wes “responsible for putting all the necessary

documerts in place for the eventual appoiniment of the v/ "8

Ya Extibit TT3 p7,para12.i
B EiBi T, p¥_para 1.1
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Mo Compelitive Bidding Process-Participation b the Gauteng Contract - Reliance on

Treasury Requiatlons 16AE6

Nogompelive biddog process

513.

514

915

The unsolicited proposal emanding fom the Blackhead/Diamond Hill Joint Veniure had

nol resulted fom an open ad compebtve bdkding process, **

Nevertheless, on presentation of the poopasat thewe were alkady indications tha it was

favourably received and thet eflors were being mede to ensute is acceplance, ™

k shoukd ke nobed thet an "unsolicied propasal” is defined n National Teeasury Praclice
Nole 11 of 2008 (Practice Nole) issued n terms of the PRAA 28 "a proposaliconcept
mceived by an instiblion outside s normal procuremenl precesses thal & nol an

unsoliched big, "

518, I an unsclicited proposal is received, then the alevant msiitution, m this case the Five

Siate Dapartment of Human Settlements, s equired*® to issus a RRG to lest the
market br the axistence of ather private enlitias tapable of providing 1he poduct or
sarvica Cny i there is no resporse 10 the RFU may an institution enter nto direct
contraciual negotistions with & proponent oukile of a lender process. Should there be
a response rom he privite secior © the RFQ, then the ordinary compelitive bidding

nrecess must be follwed by the instiution

= The Implicalions for Taincost etc."will be deall wihin alater sechion of this Repor bul the measues akenio
clrcumyven) the ahsance ofa compdithe public bidars discussed in this section

1 TT18, pidd

“25uch & popikdl B oiinglshed HOM an “ungosmes D" which 5 defioed &5 a procuct OF senvice thal g
“inovative. “unigque” and “provided by @ sole proeder” . Such bids are requik i by Natonal Treasury Cioular
“Implementation of Supply ChalnManagement” dated 27 Ociobey 2004

5 Inenms of the Hatonal Teasury Pracice Hote issues intems of the PRAA, B 7.
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518

518

o

n

h fact the SCM Policy of he Deparimenl prescribes i paragmaph 12 340) that if the
Department decides to proceed with an unsoliced propesl, the accounting offcer
must negohate an unsolicited pripcosal apieement the 5ol purpose of whech is 1o quide

the process in brms of the Netional Treasury Pactice Note Mo 11 of 2006/2009.

The Depariment dd nat isue an RFQ. [ made no enquiries to tesi whether of not “the
market”, ie. the pnvale sector, cortained other businesses capable of pioviding either
or both of the audt and assessmen] of asbosios and the reenoval and disposal of
gsebesios & proposed in the May proposal of the Joird Ventume. Thal woukd have meant
going publlc and enteing lhe light of day with a competitive bidding poocess known 1o
all where senvice providers, he scope of wark 1he cogts involved would all have been

subject b acnting end evaluetion

Inslead A means wae bund by lhe Head of Department, Mr Mokhesi o conclude a
contracl for 1he audt and emoval o ssbesios whhoul opening the Progect up

compaitive biddng in a ransparanl manner.

The stratagem (boough which ihe cantract was concluded was found in the Treasury
Reguialicns of Mach 2005 (of departments, tading entiies, publc inslitutions and
public erlittas isued in mms of the PFMA® In the sechion of iIhese Reguialions

dealing wih Supply Chan Managemeni, Treasury Regulation 16A66 is 1o be found.

This contmct betwesn he Free Siale Departmen! of Human Seitlements and the Joint
Venture of Blackhead/Ciamond Hill was aranged though the purporied use of

Treasury Regulation 16A66

4 FvbIl TTA7 1
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522 h fcl, within weeks of seceipt of the unsclicited propesil | Mr Mokhes| advised
Blackhead on 18 June 2014 ** tha the Free Sale Depariment of Human Settiemnents
wished 1o "extend” their “cumrert contiaet secured by the Maticnal Department of Human
Settlements™ in larms of Treasury Regulabion 16A664%, He sadd hal by eason of this
extenson it would b= permmissible for the Free Stake Depariment of Human Setilemerds

i eppoint Backhead £ perform services for the Department.

Purporied Reliance on Tréatury Regulatlon 16A6.6

5. Treasury Hegulation 16A65 provides:

“The accounting offer or accounting authority may, on betadl of the deparimen,
corgtiivtional Rstiution or public entity partapale in any contr #¢l smanged by
means ofa compelilive Didding pipcass by any olhed organ Of 8lale. subject 1o the
wiithen approval of such ogan ol slale and the wevant contsctor”, 907

524. Essantially. this regulation allows ona stata body 1o parlicipale in a conbacl aranged
by ancther siake body with similar needs.

5253 Mr Mokhasi soughi 10 ly upon an earer appoinbtnen of Blackhead 1o the Gautang
Panel of Professional Resource Teams in Ihe Gauteng Depstment of Human
Setllements** which appointment had been corfimed by the Naional Depanment of
Human Settlements on 7 April 2014.*7 This comract had been extended by the Acting
Head of Department Gaulang Depanment of Human Sefilamanis, Ms Diedericks, 10
Iaugust 2014,

“SEblt TT18, p1 69

405 Fabll TT1T, p57T.

“rExhibl TTIT, p58.

A Which .apposrunentis appaently under challenge n ktigation.
1 Exhibdt TT16, p 151

110 Extibil TT10.p15
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%6 The comespondence by which Mr Mokhes: soughl to both ensure and confam 1his
extension of the Galteng contract b the FHee Stde was all iniiged subsequent 1o Mr
Mokhesi having advised Mr Sodi an 18 June 2014 that the Free State Department of

Human Seltlements wished o "ederd” he Gauteng contradt 1o the Fee Side.

527 On 15 July 2014 Mr Mokhesi wiole toMs Diedericks. He asked for approval n terms
of Treasury Reguistion 16A.6. for the free State Departmeni of Human Seftlements 1o
participate 1 the Gauteng contract 10 which Blackhead bad been appointed.*’ Tha
coniract had been for the assssment of the prevdence and existence of asbestos in
low cost housing in the Gaukeng Povwnee end dd not incude the removal and disposal

of ashesios

B22  h her letier itled "Reguest © Appoint 8 Pofessional Rescurce Teams®™ Ms Diedernicks
confimed on 4 August 2074 |hel she had teken a decision on 21 July 20144 1o grant
“spprovel for he Free Stele Cepatment of Human Sdllements 1o parlicipate in The
contract amanged by maans of & compethve bidding process from the database of the
Gateng Departmeni of Himan Sdilemenis for Prolessional Resouxs Teams whes

Blackhead was appoingd from® =

29 M Diedencks thus granid appicwal for the Frée Siate Qepartment of Human
Settlements to participae in the Gaukeng conimct ta which Blackhead was a party She
did howeaver, dert Mr Mokhesi ihal the Gauteng Department had a dalabase of service
providers tha poovided Prokssional Resource Team work and “the dala base witl lapse

a the end of August 204",

530 The approach by Mr Mokhes: of & June 2014 10 the Director-General of the National

DPepartment of Human Setflamants regarding the “Appaintment Professional Resource

1 Exhibit TT10, p17
(5 Exhib TT18, p176
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Teams © Depatmental Panel” and Mr Zulus response of 18 Augusl 2004 under a
similar heading was nol the spproach and msponse which purparted to or saught to

tngoer implementation of Treasury Regulation 16A66

Norr Compilance with Treasury Regulation 16A6_6

3. Ths was he piocess puparedly ublised by the Fee Stae Departmen of Human
Settlements 1o overome he behind the scenes negotiatons of Me Mpambani and

certain govemmeit officials which precluded a compefiive bidding process

032 However, even a cukary examination of ihe documerts shows that the sub regulation
was not applicable in this case and coukd not assist Mr Mokhesi in his endeasours ta
corfirm the appeintment of Blackhead/Diamond Hill Joint venture [0 8 Conimct =

eMvisaged n Lheir proposal of ¥ May 2014,

53 Itwas Sugfjesis (o the Commission thal one ofgan of S18t0 o depadmaent i permitd
b paticipele in e contiact of ancther department o oigan of siam which has been
poduced by means of a compelitive bidding p1 oass. | was sad that a new contraciual
relattonship is not ormed. It was said that it was no more than expansion of an exisling
confract, done by way of an addendum enabling paticipation of an addmoss
deparimani or grgan of sizie in the existing conlmct which therefore must presuppose

tha the samea parties, services, price and Brms conlinue.

534 The Panel conprising what wee Mnown a5 Professional Resource Teams which had
been appoinked in Gaweng incluged Blackhesad.”* but neither Diamond Hill nov the
Joint Venfure hed been appointed 8 senvice provides and neither wem induded on
the Panel of Professional Resource Teams by the Naional Department. Accoidigly.

a3 Exhibll TT18, p181 andp 816
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woud be lawful to exterd the contract of Blackhead fom Gauteng 1o the Free Stale but
there could be no "extension™ of any senaces by Dianond Hill or the Joint Venture o

any depaftment in any province .n erms of Treasury Reguldion $6AGS

535 M Diedericks sieted in her difidavit that Diamond Hil was not on the Gauteng database
and therefore, she would not have been able 10 gve permissicn because neither

Diamond Hll nor the Joint Venture wee reg sered *'#

636, Thee hed dso been a contmet in Geueng for the awdil and assessment of adestos
and Backhead had been one of the appointed service providers''™ However, tha
contraclt only endured until 31 August 2014, Ms Diedericks had so advised Blackhead
oh 13May 20144 and she had reminded Mr Mokhasi on''? 4 August 2014,

537. Afer the end of aupusl 2014 them woukd ng Ionger be & contrect and them was no
confract n which ihe Free Siata Depatmenl of Human Sstllements could panicipale

through B ecourse Lo ha provisias of Tressury Regul@on 1BABS.

538, Even though Blackhwead was a member of the Professional Fesource Teams n
Gauleng nethair Diamond HII nor the Joint Vehlule was a party to the erstwhile
Gaueng cortract end could nol, therefore, paidicipate in ihal coniract with ihe Free

State Depardment of Human Sattiemerts

539. Ms Diedericks slawd tha she had naver seen the Poposal of B May 204 amanaling
fiom he Join Ventre and says that if this had been ~divuylged” to het she would not
hava issued her leter of 4 August 2014 gminling approval for tha Free Siale o

SExmnll TTI0, parale

#5That conbract{TT18} was forlhe “2ssessnenl phase” of housing 5100k rooked with asbesdos in Gadeyg,
“tgxhibit TT16.p15

“TEaibIlTT 142 pl162.
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participate n lhe Gaukbng contact ' She was very clear that "my decision lo use

Treasury Regulation 1BAGS applied lo Hackhead and no one efse” '™

54 The subject matler of he Gauleng contracl and te propesed Free Slake conlad wee
nol the same. it Gaukeng the contmac] had been oocasioned because ofa stom which
had npped oofs off houses and thus there wes an audit decided upon by then then
Premier, M6 Nomwvia Mokonyane (Ms Mokonyaner® The Gauteng contract was for
m audt only . However,in fhe Free Stale the proposal emanating fom the Joint Venlure
was filed or "Audi and Assessment Handling of Hazardous Maerniat (Removaly and
Disposal of Asbestos- Contamineted Rubble n the Free Stale Province® and the
objeclive was idenlified es “two-fold - Quentify he number of houses mofed with
asbestos sheals, end - Remove and dispose asbestos ta en approved and accredied

disposal ste” "

541. The pice of the Gauleng con@ct and the propased Frea Stee contmct differmd
considersbly The Gauleng cortracl for the sudt alone was the sum of RBSD
wix hundsd end fifty Rand) par aseessment pgr housa. The pace poposed by the Joirt
Veniure wes that of R1 33 pna ihousand thiea hundred and fifty Rand) per house for
he audl athough the figue finaly contracted lor was R850 ieighl hundred and Jifty
Rand) per howse for the audt and RX 760 ghirly two thousand saven hundmd and

axty Rand} per howse for the handling emoval and dsposal of the asbestos

52 The Gauteng conracl was thus compiately difierent [ the Free Sia® pr oposal in boih
scope of work and cod of project It was thus not possibie for the Free Stae to
‘participate’ n the Gauleng projed since Ihe lefms and conditions of e Gauteng

VR Eyidb TT10 . paratdl 144

4% pewbll TT10.p8, parats

“® Exhiblt TT10.p 8. paa 2.

1 Txhiblt TT16,p12

WiThe proposal comimences 21 TTA, pE3 The rates guoled here are fownd &t pB7
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cortract ad of the proposed Free State piojecl were not Hentical and the one could
not be subsumed under the other The only common aspect of he two contracts was

the reference o “2shegsos”,

543, PFerssal of the documentalion alone indicales thal Treasury Regulsbion 6AG6 could
nol be itilised by the Free Sia®e Department of Human Seitiements 1o pasicipde n an
existing contract In Gauteng. The contract in Gaukeng had lepsed and was no longer
available for padicipation by the Free Stde, The poposed Free Slde senvicn provided.
the Joinl Venture, was nol and never had been an sppiored service povider on any
datebase (regional of nalicnal Diamond Hil had never been an appioved service
nrovider on any detebase (egional o nalional The ageed upon contmcl price n
Gauteng was RES0 per house while the proposal n the Free Slde was for R 350 per
nowse plus R32 760 per howse, The sarvice 10 be provided in Gaulgng wes Tor only the
assessment of ashesios in houses while 1he poposal N 1he Fes Siate was for bolh
audl and eesessment and emaval and dspasal of asbasios. So an lhe face of the
documerislion Sone, it wes never pesnissibie for the Free Siate Depanment of Hurman
Sqttlemants 10 ahempt 10 uliiBe Treasury Reguiaton 16GAG.G Lo 4nkr Nk & contract
whh the Joint Veniur e of Blackhead/Dismond HRl which there had been no

compelilive and transparenl  bhding process.

Was this Incompetonce, Neqligence or Dellbarale Malteasanca?

544 Officids involved in his project saught 10 explain their raisrnce upon 1he applicd bility of
Tressury Regulstion 16AG.L by assertng that they & all bmes believed thal It wes
appropriate 1o invoke the provisiors of Tredsury Reguiation 1646650 a5 1o ender this

ursoliciked and privale proposa &nd resulling contiact requlsr and lawful.

5. They stated on oath tha they knew of the mievant legislation. regulabons and peclice

arising fom their keowledge of the Constitubion the PRAA, the Tréasury Regulalions
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as wel as heit own expeience_. None cldmed (o have been unaware of the pjocedues
i be pllowed ©h fact the use of and reference tn, the relevant legal provisions
governing their conduct the reliance upon earler appointmests and approwals, the
phrasing of doturments and the exadence themot all point 1o knowledge of the proci ss

txing undertaken

b wouild seem tha redher compelence nof negligence 15 n gueshon. However, the
contexl wihin which the emrors were committed and the overwhelming nature thereof
lead inaxorably © the view tha an agenda was being pusued which saw Treasury
Regulalon 16A66as a ruse behind which to ppeste Biher than a legitmake lawiul

procedure.

Ineach parl of he precess ther was deceil There was the oblusedion as to Lhe idertity
of the paries, uncancem whaher conespondence dealt with appoiniment tea panel o
pafticipation in & contracl, disregard for the lapse of and therefore, absence of any
conftract i Gauteng in which he Frea Siale could lagitimaely paricipgte and oficials’
megecl of Ihe different terms and condtione of the separa® contracls. All this suggess
moie than mem inaltentlon, incompe®nte and negligesce on the part af those who

nurporied 1o Rly upan Treasury Requlation 16AGE

Firstly. ihem was selectve misinformation as 1o the denuly of the parly 1o the contacl
with the Free State Departmert of Human Satttements. When ihee was no need lo ety
upon Treasury Regulation 16AG6, the Joinl Venlure was named and was nefered
bul on the two occasons when thefe was a need b comply wih e requirements of
Troasury Reguiaslion 16AG66, the existence of the Joit Ventue was concealed and

fefRfence was only made lo Hackhead

Both M Matiekala and Mr Mokhesi knew, d ali imes that BlackheadDianond Hill Joint

venture was involved Mr Maliakala who staled that he recered the poposal fiom Mr
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Mpambani persondly) s=ki thd Mr Mpambani indicded 1o bim that the proposal
emanated from a joint venture induding both Diamnond 13l and Blackbead. *# |n his first
writen statement, Mr Mokhesi admitted that he knew the proposal came from a jaint
venture. ™ tha he believed he was deadiilg only wilh Blackhead*™ and fnally that he

dd understand that Diamond Hil was a nember i a joint ventus with Blackhead %

The firs mertion of the collaberation of both members of the Joint Venture 15 to be
tund in he proposal of B May 2014, The fror! page of the poposal delived by Mr
Mpambani was said lo have bean "Submitied by: Blackhead Consulting Diamond Hil
Trading 71°447 The names of both {egal entities wee displayed on the front page -
athough thet of Blackhead i5 in bold while that of Damond Hill is i a smaller and lighiet
fnt. Similarly, he fist pbage of the proposal 19 headed wilh both names although again
thet of Blackhoed i§ more prominent than that of Diamond Hill. All subsequert pages
am onty headed wih the name of Blackhead and 1he document & signed by “Edwin
Sodi Chief Execulive OMicer - Blackhead Consufling™ However, 1he words joint

venture' ak never usedi®

Thi absence of any reference 10 Mr Mpambani personally and who was the originator
and tacllilalor of Ihe project [according to Mr Sodi, Mr Maitakala and Mr Mokhesk and
equally prominent refarence io his business enfity Dismond Hill is surprising althaugh
axplcable when it is Known thal neither Ciamond Hill nor the Joint Venture could secius

an sopointmeant © the contmct under the guise ol Treasury Reguistion 16AGH

Further documents refer to both Hackhesd and Diamond Hilt and their Joint Venture:

e TT3,p10 12 parss 14.3 172,
@iyl TT21, p3, pera 8

‘SExnll TT21,p5. pag 01

B Exhlph, TTH, p 83,

L7 Extiblt TTE,p 83

LREybiL, TTO, p83
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Cn 12 Augusl 20 Mr Sodi wiote 1o the Free Slate Depariment of Human
Sdfiements on a ldiethead of the BlackheedMDiamond Hll Joint Venbure
accepling the extended contract on behatf of the jomt venture. This should have
reminded dl concemed in the Free State that the poposed contact was to be
with the Blackhead/Diamond HIl Joint Venhire and not with Blackhead & a
member of the National Panel of Professional Resource Teams. On 11
Sepember 2014 Mr Mokhesi wrate 10 the Free State Provincial Treasury

appointing the Joint venture '™

Cn 1 October 2074, Mr Mokbesi wete 1o v Chiel Execulive Officer
*Blackhead Cansulling Pty Ud JV" to announce Ihal “you have been appainted
as a Professional Resource Team K assisl the Free Slawe Department of
Humen Seltlements i Eradicsting Asbestos in the free Sae. > By this time
he Geueng cont|cl relaling i ssbesins had expired;

Cn 2Dacambar 20% Mr Mokhesi wrate 1o Mr Sodt appointing tha Joinl Venlure
- Backhead/Diamond Hil to the contract™ and

Finaily. tha undeted Sevvice Lavel Agreament was entered ino by ~“Blackiesd
Comaulling (Pty) Ud Joinl Adentura” {representiad by Mr Sodi i his capacity as
the Chiel Emcutive Officen which agreement defines the “sarvicae provider™as
“Hackhead Consulting (Pty) Ld and Diamond Hill Trading 71 $ty) Lid Joinl-
Yenture". Though nol signed by Mr Mokhesi oF any fepresentative of Ihe
Depariment of Human Settlements, Mr Mokhesi has nol disavowed this Service

B Exhib TT14.2, p167,
vogxniblt TT18, p188
SIExtibil TT1.2P 4 84.185
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Level Ageement and rliance was placed thereon 1o process payments from

the Department.

k 15 inferesing to note Lha lhe subconraciors who did the work, Mastertrade and the
Ol Group (Piy)ltd knew fiom the oulset, as eary as August 2014, that il was “Diamond
Hil and Blackhead Consuiting known as Blackhead Consuiting JvY which had been

appointed by the Free Stale Deparimert of Himan Settiements.*™

When Mr Mokhesi wcte to Ms Diedericks on 15 July 2014 asking that the Free Siale
Depatmani be allowed to participate in tha contmct to which Blackhead had been

appoinled.®™ he made no menbon thet this was a Jont Venlure nvolving anolher entily
named Diamond Hill. Ms Diedericks was nol provided wilh the Proposal of 28 May 204

h her affidevit. Ms Diedericks questions “why Mr Mokbesi did net mention Dismond Hik
and Blackhead Consuling wes in a Joirt Venture n his letker of B July 201474

Mr Mokhes' s only sxplanation 10 the COMMIiskon A this Wilure 1O meation e inlended
paty @ 1he conimct was “lassumsd Diamond Hill must have been part of thi Gaveng

omject™. ™

On the one other occagion Ms Diedericks wes nwvolved Mr Sodf wrote 10 her on
7 August 2014 10 conimm that Blackhead was wiling 10 participa¥® in the Gauteng
contract, he Biled 10 mention the axiskence of either Dianond Hill or the Joint

Venture!*

7 Sew for example comespondence of Mastermde 232 Hokbngs 0 On Gropp Pty Lid dated h October 2074 at
Exhloit TT18, p 200

“apinll TT10,p 6, para 44

"M Exhibll TT10, g paratid 4,

M Transcript F35cplember 208 p14

wsFabl TT14.2, pl163
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I his s¥idence 1o the Commission Mr Sodi conceded that ™ hindsight™ he should have

specified that the propesed contmct involved the Joirt Venture

h &l his writien approaches™ to Mr Zulu, for appraval for realisc ation of funds » terms
of Treasury Regulation 16A6.4, Mr Mokhesi ako made eference 1o Treasury
Regulstion 16AEE and only ader refeimred 1o Blackhead and never o Diamond Hill or
the Joini Venture. b fact Mr Mokhesi actually wrote thet the “Free State department
of Human Setflerments hemby jequest your Deparment o aedend 3} the semvices of
Hackhead Consdling {Phy] Ud in line with Treasury Regulalion 16A66 of March
2006" *¥Tp the Commission Mr Mokhesi admitied his corbnued reference o the panet
for a database and fafiwe to ldentity the Joirt Venture and thet it had been mportant to

clanity boh those issues *°

Mr Mokhesi made an important admission, & was puJl 1o him ihal ihe easen (he Joinl
Venfura wes Introduced sc lde in the dey was lhd. had the Joinl Venun been
inroduced upfronl, them would have been no question of Transter of a conimct from
Gouteng © 1he Free Slate. To this propesdion. Mr MOkbasi answered | agr 8% Mr
Maokhesis agmemen! was an agreement Iha thera woukl have been no quesiion of a

transfer of he conlracl hom Gadeng had the Joini Venture been introduced upfon!.

Mr Zuu was adameant Lhat 1he piopased participgion of the Free Sale Deparment in
the Gauteng conimct had nething 1o do with the National Deparimem. He poirted out
that “[als DireciorGeneral | wes an accounting officer as envissged in Regulation
16A6.6 and possessed Iocus standi. However the HOD Free State possessed the locus

standi~*? He cortinued- “l did not approve Regastation 661 wes only coacemed with

'3 Transcrpt 189August 2020.p B8 lne 1243

1% Zee lotter of 9 June 201480 BExhBATT 5.2 p 65; an unava Ribie emad of 26 Nowember amd another e
deled 2 Dacamber 2014 al exhibll TT5.2,p7 4

¥ St TTH,pP1ane Bxnioi TT5.2 pBS

2 Transcript2f September 2020, p 23 lines3-18

S Trangrript, 28 Seplenber 2020 o 25lnes 24 30andines 18

I Extbl TT5.2. 48 paa2f
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the approval that was gven by Ms Diedeicks™ *** However, Mr Zuk) did respond 10
Mr Makhesis letler of 8 June 2014 for epproval in tems of Regulatien 16A8E on 13
August 2014 and sed “[pliease be informed that In terms of Treasury Regulabons
16A66 it 5 dlowed Br the Free State Depariment of Human Sdtlerments 1o participate
in the contrac! aranged by mesns of a competitive bidding picess from the gatabase
of the Gauteng Department of Human Settlements for professional resource teams

wher Blackhead Consultey Piy)Lid was appoinied from”

Mr Ailu remained unperurbed that il was he n his capacity as Director-General, who
nad sko gven pemnission for the Free Siate Department to participde in the Gaudeng
contrecl. He interpreted his subsaguent commenls regarding procedures and costing
as "l was piovidng the necessary advice"anmd “maybe | was tryng 10 clanity” 3
However. aven the unfappeble Mr il was, obliged [0 agree 10 ihe proposition that one

cannol exlend membarship of @ panel bl Can only extend & paricular Contmcd,

Throughout 1his tlime Mr Mokhesi ordered, perused and signed documans involving
the Jot venkre while Mr Moiakala daled thal | was he who prepared all
carespondence as well as (he Leter of Appolniment of the Jaint Venure Thee can
be na doutt thd Mr Mekhesi and Mr Mdlakals and all ihose Invoived in concluding Lhes
contract snd implamenting same knew 1hat Blackhead was net the only party 10 the
proposed Free State cortracl end tha the Blackhead/Diamend Hill Joint Venture wes
involved Howeyer, on the one occason in approaching Ms Diedaicks) whan it woe
saughl © uilise the procedure allowed in Traasury Regulation 18AS 6, hers was failume

o disclose he Joint Vertue

“3EXhiBt TT5.2,49, para2 8.

4 Extibi TTS 2, p &7

M5 Tanscrpt § August 2020, p150 ine 2and 1819
8 Transcrpt 6 Auvgust 2020, o155 ine B
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Further, the appointmeni of Blackhead to the Gauteng Professional Resource Teams
databsse was known by all b temmingie on 3 August 2014 That appoinimest had been
extended for an additional period of five months from 1 Apnl 20%4 o 31 Auqust 2014 “7
Ms Diedericks had eminded Mr Mokhesi of this n her leter of 4 Auqust when she
"naed tha the Gauteng database would lapse at the end of August 2014 **Mr Sodi

himsel knew this flom his own comespondence with Ms Diedericks

Accordingly, by the time Mr Mokhesl was asking the Direclor-Genersd for appoval of
the devidion from ihe bwsiness plan and also piofelsing o seek appoval of the
patticipation of the Fiee Stale Deparimenl N the Gauteng contiact, neither ihe
membership ol Blackhead Consuling in the Prokessional Resource Teams nor ihe

cortract iseit wea still opemtive.

Thue, by the ime Mr Mokhesi appeinted the Joind venture on 2 December 20144% {ha
membership af Blackhead on the Gauleng Professional Resource Teams database had

aready lapsed by some thee moniha The Servica Lavel Agreamant*™® is undaled.

Mr Mokhesi ecknowladged Tom the outsel of the investigation that he was aware hat
the Gauseng database of Professicnal Resource Teams would lapse & \he end of
August 209 but ook tha view thal "this not a bar to any process’and okl the
Commission lhat this opmion was because Ms Diedericks had ageed o the
paricipation of tha Free Stata Departmant h ihe conimct of the Gauteng Dapariment.
Mr Sodl himsell gave evidence thal he mew thd the sppointnent of Blackhead
Consulting dated W September 2000 was Ior only three years and had been axtended

twice on the lasi occasion ior the period 1 April 2014 1o M August 2014.

“TEXNDINTTE, p102
H5 Extiblts TT8, p 101and TT10,pis.
“5 Extibtt TTE p103
0 £t TT8, pBa
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568 The only conclusion which can be dewn from the undisputed facts, & that Mr Sodi and
Mr Mokhesi both knew a all imes that Treasury Reqguiation 16AGS was nol availshie
85 o means 1o legitimise the confract which they both wished o secure without any
compelitive bidding proces § They both ook deps 10 conpaal e incomenent s -
the idgentity of the servicé provider 2nd the absence of ary Prolessional Resource
Teams eppointmeni or Gaueng contracl - when they used Treasury Fegulation 16A66 .
This was neibier incompetence nor negligence bu knowing, deliberaie and planned
circumvention of lawful processes mquiring compelitive bidding processes. This

procoss was asham.

Devlaficn from the Free Stete Bidaet - Acorovat by the Depertment of Housing

GBI Approval had b be oblined for funds to be redlocaed bom the Provincial budged for
tHs new end unplanned pmjecl. Chenges (o the existing and appioved business plan
md budgel of he Free StMe Depariment af Human Setlemeanis required tha epproval

of Mr Zuiu

570. As Mr Zuu edplained In his evidence, pojecls thet am being undertaken by diflerent
provincisl departmeris a® managed undey the nationa! depariment including heir
business plana Befom any project cen procesdat proviecial level 1 requres ihe
approval of ils business plan by the nawnal department™™ and “should thee be a
devistion we need lo devide fom my proesSs or any project, you will equire the
approval of the national depa nMent* “All busIness plans appoved ks & a provincial
level and then submitted a netional level for confiming the availebility of the budget

am aligned with the @dsting budgets™ <

1 Trangcript 6 August 2070, p&6- T

! Tansaript 6 August 2020, p 88, Ine 20-24,
¥ Transcrpt © Auvgqust 2090, p 70, lne 811

M Transcript 20 August 2021, p 7 1ire 922
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571  Accordingly. on 1 June 2014 Mr Mokbesi wrote 1o Mr Zulu*® for the pupases of
adpsting the budget of the Depariment and making suffcient funds availlable fo
accommodsate the project*™® The heading of his lefter claims ta be “with reference 1o

you nofficition 714714 e Hackhead™ and is & request of the Free Stde Deparment of

Hunan Seltlements o exiend the services in line with Treasury Fegulation 16A6.6

57¢. h hs fird afidavit Mr Mokhesi clemed that he wrote this letier for the purposes of
adpsting the budget of the Department and making suffciert funds available 1o

accommodae the project'®’

573, MrAulu told the Commissicn that he undersloed that MrMokhesis letler was confvming
that "here was no provisioh in the budget for the execubion of this particular abestos
prject . . he budget thet is appraved in ihe begineing of every Inancial year - along
he lines hen the budgds cen be mviewed and, i necessary also business plans can
be reviewad depaending on 1he neads analysis & a5 drcumsteances mey change **He
explained Iha particular budges may Not be implament®ed and 1hus it I8 permissible 1o

“rediract your budgel” ™

574. Mr 2ulu responded 1o Mr Mokbesi by way of a letier daed 12 August 2014.* His later
s aimilarly sriitled "Referance appointment PRT 1o Depaitmental Panet.” It reminded
the Head of the Free Stale Deparimeni of Human Setilementis that Treasury Regulairon
1646 6 allowed the Free Siate lo participate h the Gaubng contract Mr Zulu added
he caveat “[fhis will however mean tha the said company was properly appoinied
having blliowed the due procuement processes”. He alsc cavtoned -Mindly be
ifformad thd the Free Siate Deparimeni of Human Sattiemens will be hekl hablae lor

—_— —

35 Extbly TT 5.2, p 60 sae also Exhibit TT8, p 0.

45 Foibh TT21p17.18, para 199, 9.3

&7 Sewnn TT21p17 -18, pam 191 2 para 193

42 Tanscnipt 6 Asgust 2020,p 73 . ne T -8, 1142, 1821,
6 Trangcript 6 August 2020, pT4-75

“oExhibll TT5.2,p67
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any financial implicdions or operations of the service provider, If need be you may have
b rease your curent busines plan accordingly, se 85 o be in ¥ne with National

Treasury Regulations in order to achieve e objective™

575 Mr Zulu explained this letier to the Comims on by saying:

"l could have been feviinding the acooeiing officer thal if you want to make any
changes on your busmese plan st you musl make sua thal thera & adgal
allocation bt Lhal. Byt sacondly alse ' put inla thee responsiblily and acoounlabifty
for any changes we make that financially and budgel wise thay remain the sole

iesponsibiily of a provincial depadmen ™%
576 However, on an unknown dete in Noveinber 2014 Mr Mokhesi wiote again ta Mr Zulu,
On this cocasion he forwarded what was supposediy & revised business plan and
requested an urgenl response esking for “priority” atlention even seiting a dale, by

which approval had Lo be granted.

o977, Mr Ailu acknowledged mcelpl of the mvised business plan on 26 November 2014 by
emal and requaesied Mr Mokhesi o provide his affice with a molnalion “why this ilem
should mcaive priorily 85 suggesed in your myvised business plan preferably befom Hhe

end of business lomonow al ZF November 2014 = %

578 The motivation br Lhe evised businass plan was submitied 1o Mr Ailu by Me Mokhesi
on 27 Novembar 2014. The molivdion lamests the plight of poor peisons kving n
dliapidated hoises containing ashastos, refeds 1o the Constitution segqests qlobal
warming is relevant states there had been an informa study in the Fee Swae on
ashestos and housing It &iso stated thal the objects of the poject wem two fold — both

¥ audl and assess houses in the Free Flale and ta remove and dispose of ashesios.

4 ExtibiL TTS 2, p 67
rTrangcrpt 6 August 2021, p A1 lne 411
361 Extbil TT18, p231.
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He provided the costi of the project as being RS0 per house which he sot ol a5

including all thase cosks associeted with the removal of asbestos and disposal themecf.

Mowhere did Mr Mokhesi indicate wly he had ashed for “poonty” in attenbon or
response, whe mascns ihee might be for haste, on what basis this pojec! should be
dedt with before any others. No explanation was given why he wished the Nationad
Department of Human Seltlements 10 deal with ths project befoe the deadline of “close

of business an 2F November 2014

Interestingly Mr Mokhes! falled 1o indicate the number of houses 5o be assessed thal
the sum of RBZ0 covered only one part of the groject which he clamed 10 have two
objectives {poth assessment and removal and disposal) of even 10 indice the total

ced of he project.

Absert any merton ol the 1otal cost of tha project whether for audt and assessment
orly {RB50 per house or audit and essassment and mmoval nd dispousl of Bsbasios
{RES50 phe F3Z2 780y no ane would nave any idea of the tunding Now required fof 1his
project, e adjusmenis which would be neaded 1o be made in tha Free Slak budget,

whem Ihe money could ar would be found, whal olher programmes of business plans

had or ware io be abandoned and whal needs analysis could be done

The sum of RZ3% milion gwo hunded and Wiy-five milion Randy was nowham

menlicnad .

Mr Mokhesi told the Commission thal the Deparimantal businass plan is revised each
yeir ‘becaise we always have projects which do not make itin lerms of expendilure”
and that this "evisicn of the business pian repnonbtaing and indcebng wha they can
perbm ** However, for some unknown reason Mr Mokhesi indicaled thal the details

& Transcript 26 Seplember 2020 p3S, ne 4.7
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of the projects which would not be pursued and the funds avaded fom each such

confract would nol be disc leed  Funds, said Mr Mokhes] woud come Frim "the very

same budget, projects not perfarming %>

584 Mr Mokhesi agreed thd his motivaion to the Director-General Deparimend of Housing,
br his evised business plan'™ {dated & November 2014) covered both the aud®t for
asbestos end the removal of asbestos. All for the sum of RE50. Mr Mokhesi siated that
t wee impassible far both tasks — audit and removal - to be met at a cost of RBS0 per
howse = told b Mr Zulu. He explaned thal the letler 1o Mr Zulu was acluslly meani to
refer b the Phase 1 of the project. “*Wr Mokbesi was asked how il had happened the
disclosure wes made anly of the cost (R250 per house} for ihe audit and not Tor the
iemoval end depasal Of the asbesios. His answar was langthy and largety NCoheenl.
However. hg seamed 1o concade thal ihe figure of RES0 1n the leter 10 Mr Zuki wes an

affor

985 The motivabon br devidion ¥om 1he business plan and reallocation of funds aded Lo

sarve |09 puposs [or whch such a pro0eGss SAELS.

586 Mr Mokhesi gava no raascn wWhy This unexpected pojedt should be addiessad 85 &
matter of urgency, what |t would cosl, whather thewe wem funds svalable and whal the

smpact would be of utilising these funds

b8 Mr Mokhesi laled o advise of the tatal project cogt R205 milory of this new project.
He thereafter failed lo indicale wher this sum of R255 million woukd be found He fded
I gve any explanation why this project should lake prionity over other projects to which
funds had been allocaied  He faled 10 indicale which projects were nol proceeding of

2 Transcript2d Sept=mber 2020, p 35 Ene 1216,
48 Extiblt TT16, p 232235
¥ Transcript 28 Seplember 2020, p 536, Bnes 1112, B
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had ferminated or which projecs did nol require the funds akeady allocded. In shorl,

Mr Mckhesi Biled {o efer o any budgelary considerdions at ab

D88 Al Mr Mokhesi did was o epeal the motvaon of the Joint Venbhae for having an
Asbestos Eradication poject. Thereafler, he was dupliciious n the exireme. The project
was twofold and would ensure both the audit andassessment of houses and the project
would see to removal and disposal of asbestos. This project N 5 enbiraty would cod
RESCU per unit. Thers was na mention of the tolal cod . Mr Mokhesi Biked ta Indicae tha
he had sready appoinied the Joinl Venlure 1o peform only one poilion of the projed -
the pudit and assessment - and thd he and the Joint Yenture knew the cost was R255

rmillion,

58 There wi ne molivalion to secure appioval for deviation from the allocsted bixigel. No
budgetary considerations wem meniipned of justfied. This supposad procedule was all
gbout Hckng bowes 10 Secum SD0Me comaspondence which appesred 1O permil a

devialon (m 1he provincid budgel aslready allocaied.

530, Mr Mokhesi was ssked when he gave evideace 1o the Commission how such a migake
could have h#gppened and 10 respond 10 the syggestion thal he had bean grosshy
negigeni, Hs msponse was losay: "l hear whet you are saying in s of matenal
omission if thewe was no poblem will have continued ifo he second phase and 1ws
woud have been conected *¥* This comment suggesis that Mr Mokhesi was sways
minded 1 poceed wth Ihe rest of the Propassl ta the tune of billioas of Rands of

taxpayers money.

4 Transcript 26 Sepd=inber 2020, pd2, Hne 20
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Mo competitive bidding process — recordal o reasons for deviation from competitlve

bidding procass and appsroval —treasury regulation BAG.4

G|

h34.

Its when and only when, “it s jmpracticallo inviek compettve buds”. tha Treasury
Regulation 16AE4 & available to be invoked. It alows the accounting officer fo devide

fom imting compeitive bids The Regulation provides:

“If in a gpacific cae tis impractcal toinvile competitive bids, e sucournling officer
o7 acocunbing authonly may procure the requiied goods orsenices by other MBans,
provided hal Ihe masons ior deviating from inviting compeditfee bids musl be
recodded and approsed by Tha accountrgy officat of acoolnting authafity *
The Accounting Officer 15 granted thes discretion o deviste from inviling compelitive
blde only when he pmeondiion of the impacticality of 50 doing 5 mat and when 1he
peremptory requirement of hewng had the regsons 1o deviating bom compebilive bids

“recorded and epproved” is compllied with,

The exchange of conespondenca fom Mr Mokhesi 1o Mr Zulu regarding he evised
business plen end he need for “priortiy” atlention. 1he requesl by Mr Zulu far molivation
Br “pricity” on 26 Nowember 2014, tha molivelion from Mr Mokhesi of 27 November
2014 for he plect never addrassed the issue of competilive bidding &nd tha total

absance of suUch A procass.

o reasons wem given why Compalitive bids had not bedn solicded nor oblained. There
is no manion tha it was “impractica™ a invite such bids and NG EASONS WeTe avEn

suggested for "deviaing from iwiting compebilive bids”

The onty &5 aver addressod by Mr Mokhes: and Mr Zuju was that there would be a

devigtion fom the Free Stae Budget.
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996 Before lhe Commission Mr Zulu was unable to amswver any deiails of the project and
eppeaed comfortable i bbbing questions off with amsvers such as “the accounting
officer is betier placed to gve conext to wha this pricing meant™os “my responsiility
ended & nationd level™™ when whi e was bemng asked 1o explain was the complete
atsence of any scruling by himself & natonal level of e project costing e deviation
from the gpeproved budgel plan of the provincial Depatment and his leilure 1o
interrogale any of the maerial placed before himsell, the requiements of 1he Regulation
end whether or not thesre had been compliance therawith,

597 - Of course a8l ihis comespondence was somewhat ielevan! i thal ihe poposal had
slready been accepled and the Joint Venlre had alieady bDeen appoinied by Mr
Mcthasi on 1 October 2074, Only inding emained outstanding dthough the Joint
Vaniurd wos Oon record & being responsible for amanging the funding However, this
corespondence Dewesn Mr Mokhesi and Mr 2ulu added nolheg whaisoever (o the
subslance end veidity of any devision Tom |he epproved budget Such deviation
would, of course, allow Mr Mokhest to divert funas fiom anywhese and anyone and any

poject In the Departiment 10 the Joint Winture.

588 Cn a Wl conspeclus of all Ihe evidence - he documenialion and the teslimony & 1he
hearings of the Commission - them can be no doubt that this contmel wee not anterad
into In & eguiar or lawll manner. Reliance on Treasury Regquiation 16A6.6 wee always
migplaced and ibe requirements of Treasury Regulation 164656 wers not fulflled.
Furtharmore, it cen pnly bul be canciuded the the beaches and omissens of lawful

procedure wee delberate and intentional

B8 The conted £ this conract was a supposedly unsolicited proposal which lums out o

have been discussed by hoth Mr Matlakala and Mr Mokhesi and in which the immediae

“= Transcript 6 August 2020,p
7 Transcript § Auguat 2020 p‘iEB ilne 10
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esponse was in the affirnative wth only financial and bydgetary Esues to be resolved
The erfire pmeess appears to have been one of implementabion rathes than caeful

consideration and scnmny

There i1s no suggeslion of any competitive bi¢ding @ocess having ever been considered
of evaluaed There was no attempl o justify the ab snce of 8 competirve bidding

DrOCEeEs.

nstead, ther was gesl hase and 8 sense of urgency when Mr Mokhesi actually

raquasted “priorily” attention and decison for daviation rom the Provincial Budget.

No reasons have ever besn gven when and why | wes decided lhat 1his project wes
agsentdl and to be finmnced  No justification hés been offeied why there could be no

public end transparant and open competilive Didding process.

Itls comnon causa hat no enquines of doe diligence were conducted aboul this enlie
proposal. No investigation was conducted ino one of the parmas 10 the Joint Venture.
Diamond Wil Tha enly VAT cerlificate alached was ihal of Blackhead and no efiord
was made b ascerlain whebher or nol Damond HIl was even VAT complani. Thene
WEs No enquiry irko Lhe expanence of capacity of either party 10 cary oul the which
was proposed in ihe May poposal. While Blackhead may have been involved in audt
and assessment of asbestos in the Gautang pioject, Diamond Hill had not. Neither had
ary track record in the emaval and disposal of asbestas. No investigalion was done 25
i whether or eilher party was even quddied or accredited n the work which they wee

poposing to undedake h ihe Free Stale

h short the need for, the purpose of end the acua! mplementation of any contact
mceved no dention or considerstion from these public officials. Al thal was of moment

was the grenling of a lucetive cortract © My Mpambani and his colkague, Mr Sodi
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The value of competitive Gidd g — as dearly emerged from the slakement of Mr Radebe
of Mastertrede and the evidence of Mr Manyike of the On Group (Ply) Ud - was
completely ignored in pursift of this one appartunity which Mr Mpambasani had unlocked

r hmsel and Mr Sodi

I is not in dispute that Mr Mokhesi knew the procedues which would have [0 be
Bliowed if he were © ensure @ speedy coversion of this ploposal nto a contract. He
cortacted Ms Diedericks ©r approval n terms of Treasury Regulation 16A5 Gand Mr
Allu br mpproval or devigion fiom 1he Provincial budget However, he gave lip service
r these legal requirements He did more than Bil 1o adhee 1o the law. He deliberately,
end wihout explanalion. circumvenied the iaw He knew ihat the Poposal emanated

from a Joln Venture end kiled to disclose 1his 10 Ms Diedericks.

The conclwelon is inescapeble thet the pmeience of follewing Treasury Reguistion

16A6.6 was no mom 1han "UcHng bDoxes bl was neves inkendad Lo have any meal

import.

Ths rse of using Treasury Regulation 16A6S5 was o kol emier pna jeftar onlyy than
followlng the procedures prescribed by the SCM Policy of the PRMA. Mr Mokhesi and
his dapartment did noti ssusa Requaest for Qualification 80 838 losscertain theexsience
of ather entities in Ihe pnvale sechr who coukd da this busness and could Bs5&5 and
audit br asbesios and than remove and dispose of same. If they hed issued such an
RFCQ, hen anyone fom Masterrade [0 the O Group (Piy) Ud ta Mr Roets’ company,
COH may have responded. An ordinary competitive biddng process would then have
followed. If &n open and transpaent bidding process between competitors had taken
place, Ihe evidence belore this Caommission is thal a grest deal of Lapayers money
may nol have been spent on whal appeas to have been a projecd without any useful

oucomes
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609 As can be zeen netther the scope nor the costing of the conmtact was sonutinised or
guesiicned by Mr Mokhesi and other officials in the Free Stae or Mr Zakl in the national

depanmem  These sspects will be dscussad in the subsequen section of this Repon.

The contract and Ik terms — he sendce provider — he scope of work — a risk — costing

610. On 1 Oclober 2014 Mr Mokhesi wide 0 BlackheadDiamond Hil Jonl Venlure
informing be Joint Venture of his pleasunz n advising thal “you have been duly
appointed 1o 8 Professional Resource Team to assist the free State Deparbmest of

Human Setiemanis in Eradicating Asbests in the free Siate Province™' 'Paragraph

Zslaled:

“Tha Oepatmenl wishes 1o advise that your company has been exclusiely
apported for the audit and sssamment of sstisatos handling o hazadous
material remove! and disposal o ashestos-contaminglud Tubbie and r epiacemant
wilh SABS appuoved maletials in e Frao Slate Provings™?

611. Cnh 2 December 2014 Mr Mokhasi wrote 10 the Joinl Ventue'™ @gain addessed as
Blacknead Consufing (Pty)L1¢ JV)regarding “hstruction 10 Pedommn Work (1PW) Phase
1- Audil end Assessmant of Asbestos of Housing LUinits™ The leler is idenlified es “this
INSTUCTICK TO PERFORM WORK-001 ks to instiruct you 1o audd all Pre-1994

Gaovarnment issued Housing Unit™,

612. Following on the Lelier of Appointment daed 1 October 201447* m Service Levad
Agreement was fpparantly prapsied and iniliallad by "PE" and signed by Mr PE Sodi
as the service provider and initidled by Mr Mpambani on an unknown date.*¥ This

documenl has nol been disavowed by Mr Mokhesi as Head of Deparimend.

# Exiibit TT16 188
172 poyinli TT1E, p188
7Y ExtiplL TT8, p 03 and Exhibil TT14,2,p185.
4 Exhibit TT16, p 158
475 Extibil TT1B: p18O
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k¥

Mr Matiakzlz stded thal he had prepared all elevant documents induding the Service
Level Agreement, The Service level Agreement was belween the Deparimend of
Human Settlements and BlackheadDiamond Hill Joint-Venture represemed by Mr Sodi

in his capacily & Chiel Exculive Officer.

Mr Makepe, Acting Chief Direclor for the Pioject Managemenl Unit, was & pains 1o
make clea thal he played no role in the appointment of the Joint Venture“*since
appontment of contactors (s the function of the procumment unit of which the supply

chain manager was then Mr Matlakaia, **

614

615

Itis common cause thal the serice provider n this Service Level Agreemen was the

Joint Vgrdure entered ko batween Sackhead and Diemond Hil.

&6 giready noted, no one in the Free Stale Departmant of Human Setlements had done
any investigation of the extstence. experience of regstrabion of Diamond Hill. There was
no enguey whether Diamond Hll wos a service provider on any dolobase n any
province. There was nol even any atempt to sscerain whelher or not Dvamond Hill
existed or had ever done any work in any field al all. There was no prool of SARS
regisiralion of povision of a tex cleamnce cartificae  inteleslingly, the tax cleannce
carlificae of Blackhead had bean attached to the poposal Bnd it was cumen*™
Howsaver, tha 2 cearance ceortificats suhsequently umished by Diamond Hill was valid
or the peried 1 June 2014 to 4 June 2015.*™ Diamond Hill therefore appears 1o have

A7 Benipli, TT12,p6, pam@
' Exhibl TT1Z, pG. parad 2.
A7 Euibht TT14-2 pld5

S ERNIBLTTS, p13, paa 1
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H3

had no ax clemance ceddificae # 1he lime of submilling ke May propsal. Mr Matlakala

slated: “I did nat conduct any due dligence an Diamond HiE™

There was also no enguiry mic e sernce povider which was not Blackhead or
Diamond #l bui the Joint Venlure. None of the officials, emplkyees, departments and
sth departmerts n the Free Siale Department of Human Settiemens appears o have
made eny enquiry & gl irfe tHs Joirt Venture. YWhen was it incorpoated and for what
pupose was I incorporaled? Did it havwe a tax ckearance ceftificate? Did the Joint
Vanture plan © do the work and ifso, whal was Is past and cument capacity, s

eiperience 7Was it a service provider on a dalabase n anothey povince ?

k sppears o have bDeen sUNien! thal Mr Mpambar had done s "networking”, thal

Blackhead was paty o the Joil Venlre end that Mr Mpambani hed “unicced

opporduniiy™wilh the May proposal.

Sepacly, gxperionce, gugiicglicns of gccrediation of 106 Service Provider

618,

Them was no gnquiry e whether or not Backhead or Diemosd Hill had quasficalions.
accraditabon, axparise in the scope of work which the Joini Veanure had poposed It
woud cary out in Ihe May proposal which was slated 1o have a two{old objective to
ouantify tha number of houses mofed wilh asbestos sheals and emove and dispose
25bastos 10 an appoved md accedited digposal SileT " while the Instruction 1o
Parform Work of 2 Decamber 2074 was in réespec! anly of "Phase 1 - Audt and
Ascessment of Asbedos of Housing Unils™.**#1here was similarty no enquiry how or by

whom or with whatskills of sxperence 1his audil and assessmert would be camied oul.

B Exhibll TTA,pt 3, para 18,
1 Extibtt TR p&7
wrExhibll TT8, pt03
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818 The May proposal had made no clams 1o qualificabons, accreditation or expertise on
he parl of either member of the Joint Venwre st in that prepeisal e Joint Venture
fad ofered © perform a number of acibes which, according to the proposal itsal

necessitated desting with the highly dangerous material asbesios.

&0 The appeintment of 1 October 2014 sent by Mr Mokhesi 1o the Joint Venture advised
that the Joint Venture had been “exclusively"appointed 10 @ Professional Resource
Teams for “the audt and assessment of asbostos, handling of hazardous material
removal and dsposal of asbestos-cortaminated rubble and eplacement with SABS
approved mat erfals in the Free Stale Province” “** The motivation  forwanded by
Mr Mokhes! b Mr Zulu on 27 November 2014* rapeated fhat the projecl had two
objectives — "guanlify, audt and asses the number of houses rooked with esbestos
theets and emove g digrose AsbEstos 10 an suproved and accredied disposal site”.
I wenl an lo stete that ihe requiremenis of the Occupdional Health and Sabty Act and
Reguialions & of 1993 would be met, ihal an appioved warks plan would be submited
 an Appioved Inspection Authority, thet 1he Depantment of Lebowr would be nolified,
that dxparienced madcally fit safl md supenvsion would De supplind. safety squipment
would ba supplied and tha & registered dispossl sne would be used Al of this could
only mean that he intention was thal this Joint Venlure would also emove ihe asbeslos

Chherwise why would i have been necessary 10 fell Mr Zulu 1hai at this stage if (he

removal would be dena by ancther endity s5oma other time?

821. Tha Service Level Agmament™ specifically provided in paragraph 2 unded the hiadisg
“working relationship” thal “lhe Deparmenl appoinis the service provider 1o

assess/audi howses mofed ysing asbestes malaerial hawdling and dispesal of sbestos

% Exnipit TT18, p 188,
i bt TTEZ, 0 TO-TA
W Exhitiit TTIR, p 184163
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sheels 1o an approved, designated dsposal site”. Paragraph 42 2 of the Service Level

Agreement corfinued;

"The SERVICE PROVIDER underiakes thal. 422 they have all the necessary
expenence skil and capability o mnder the services in acoor dance with the

equirrments and expectations af tha DEPARTMENT
622. Itis commoh cause hal neilher Biackhead nor Diamand Hill nor the Joint Venture of
Backhead end Ciamand Hill had mny training qualificalions. experise. accreditaion,
experience of owladge of working with asbestos. I 5 conmon cause thal no enquiry
wes evel made by awone 0 the Free Stete Departmenl of Human Settlemeits o
ascertain wheher or not Ihe Jolnd Venture was pemitied in law to work wilh asbiestos
or had any accrediation er gualification or pesonnel with such expertise, qual fication

or accraditaton dlowing tham to work with stbaxios

621 Mr Mckhaai told the Commission: “| was nol awam [hal they da nit heve the
gualifications. | stsumed tha they should ieve becass they did work In Gaukng”
when it was poinmd out 1o by the Commission the Mis leter of 27 Nowmber 2014 19
Mr Zuiu gave ha imprassion ihal he was aware of the need for qualiicalions and special
procedures o be lollowed when woring wilh asbestos, Mr Mokhes) snswered: ~| was
under he imptession tha Blackhead did have e necessary quifications of
accraditation but had nol chacked" " Thal a person holding 1he position of Haad of
Depariment could give 8 company 8 job tor which it would De paid milliors of 1aX payers'
morey without having checkad whether tha company has the gualificabons. expertise
and expetience required 10 do that jub is shamelul Such a person s so ncompetan

tha he shoud never even have been appointed to the position of Diredor, not o speak

1% Transcrpt 2 Septembel 2020 p 56 57
187 Transcript 20 Seplembe 2020, p61-62
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of Head of Deparimenl. How do you ertrust such a peson with the responsibiities tha

altach 1 the position of Head of Depariment?

Mr Mokhes went on lo 58y thal “we have always removed ashistos . so have been
omducing certificate nol the kst Lime hae been doing emoval as a matter of
course this 1s the work we heve been doing D governmens things are lasgely
standardised™®® He told the Commission tha, if he had known tha Blackhead had no
qualifications, ho woulkd not have appomted that entity™ and b, theroatter, concaded

that Blackhead had made a misrepreseniation**

Mr Sodi gave wvidence ihal ha on refleclion, he el thal he did not wanl the Jeint
Vaniure © become involved in the asbesios eradicalion phaseas “it coukd beconma
problemalic they would have to gel & specidisi” ' Mr Sodi wenl on o say thet "had |
appked my mind right & the beginning when we submiited the poposal we certainty
wouldnt have included phese 2 To da phese 2 which is he handiing and dsposal you

nesd 1o be accredited”, 1

Mr Scdl sought © explain that it was only “in an ideal workd™** thal one disclosas that
ohe lacks quakficalions. Wha he would have done is (o ask 1he spadabst ~ell me how
much you am going o charge ma” and then he woukd “pul my % mark -up*but =i
certanly dort disclose o you that | 8m going 0 get 50 and s6'. It becomes my

responsibility a5 the one point of enry and one point of &l 1o manage lhose

1% Trangcript 206 Sepwmber I020, p o861,
A5 Transcript 28 Seplembel 204, p61-62
450 Transcript 28 SopenDe 2020,p62-63.
" TranscriptZBSeptember 2020 p67.
1% Trangcript 39 September 202 p 6768
*: Transcrpt 20 September 2020, p T



&9

630,

= )

subcontractors™ ** Mr Sodi sad 1hat he plays 2 “projed management ole” which s the

“industry norm” S

Mr Sodi mpeated thal “we certanly did not menbkon that we have got acceditation” but
he conceded under questioning thal "% was nol proper” not lo disclose thal Blackhead
dd not have accreditalion © do the second phase ™ Mi Sodi did nol acoept thet
Biackhead would not heve been eppointed to do the first phase of the project # & had

been known thd Sackhesd was nol aceredited 1o 40 the second phase ™

The officid documerts altempt to confuse. CGn the ona hand the appotmaent keter of
1 Cclober 2014 clearly included lhe “removal and disposal of asbesios™and ihe
undated Service Leved Agreement dso includas “removal and disposal of asbestos®,
On he other hand ibe inslruction to Perform Work of 2 Decembey 2014 was only b
reapeci of whet was cdled “phase 1 - ihe audh and assessmenl” and dij nol include

whet became knownas phase 2 = the mmoval and disposal of asbestos phase.

k would eppear © be on lhe basis thd phase 2°was not mplemenied 1hal I is soughl
by Mr Sodi and Mr Mokhesi to suggest that skill sxpertise, ttaining accreditalion for the
emoval and disposd ol sbestos never became a raquirament For either Blackhead or
Briamond Hill.

Howaver, the Jolni ventura of Blackhead! Dienond Hill poposed 10 ¢0 tha “removal
and disposal of asbestos™ and they accepied instructions and appoiriments sa to da.
They seek lo rely upcn the one abemalion — the hsbruction 1o Perform Work of 2

Decomber 2014

¥ Transcript 29 Sgarnbel 2020 pT0-71
“# Transcript 26 Seplembe 2020073172
i Transcript 79 Sepieenbel 2020 p¥Z
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There can be no doubt thad Mr Sodi and Mr'Mpambani knew tha ihey were offering 1o
do a lask requiring their Joih Venlre to work with hazardous malersals as their
Froposal clealy indicated, Mr Sodi made no pretence before the Commis ion that he
conducied business by puportirg the capacty, experlise skills 1o perfomm: a task and
then procuning “specialists * b do the work, He was open that he would nol admil o &
lack of necessary cepacily, expertise qudification of accreditalion. He was simply a
‘prajec! managed who added his cost to tha of the speciglist Ulimately, Mr Sodi
conceded (he wrongdaing N [Elng (o make dsdosure of the lack of skifl, quslification

or accraditation of the BlackheadiCiamond Hill Jaint Venture.

ki Roets on Accrediption

632 The evidence of Mr Roels was tha he had never heard amliy come across enlilies

cdled Hackhead, Diemond Hill Mastertiade or lhe Of Group Pty Ud in lhe

assessment ad guantificetion of asbasios indusiry 2%

Accoiding 10 Mr Roets. the phrase “audil and assessment” in the Proposal and in other
documernls was not claarly defined. This meent Lhal the delivambles from such 8 project
wer Aso nol defined. Legally, assatsing #bestos ks defined a5 idenlifying whae
asbestos &, sstimaling the quantity, aszessng the form of ihe asbesios, assessng (he
polertial exposure nsk and evaluating the conlrol measures n place 10 mmmmiga the
risk of asbeslos fibre elease h the Poposal of the Joinl Venture, was proposed Lo
“Audl and Assess"AsDeSIDS conlalning Maenials in low cost housing in the province,
whie under the heading "Chjective”, all that was meationed was counbng frauses with

asbesios roofs. Mr Roels sad that these were clearly two differen activibes.

& Echinh T, 16
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As regards the scope of work Mr Roets slaked thal the work hsbuction cleardy called
tr the Joint Venlure to audit and assess houses for asbedos in the whole of the Free
Stale province Audt and essess n erms of legisldive mquirements means an
inventory which includes mformation such & where, whal, guantity, type condition and
potential exposure risk of the asbesos poducts n each house A documend like this
woud have served as a Bill of Quantities and guidance {o future Bnders / conlractors
o submil a coding b Lhe eradication ghase of (he pojecd, whee jhey coukd have had

a clear pletue of what exacily heeded ta be done 10 eiadicale asbestos h 1he province.,

Mr Reets explained thal he had cerin diplomas but thd his business eptity COH 5
accredied In Brms of SANSASC 17020. BO is the interational slandad which is
usually adopied by the Souh Afican Bueau of Standards of SABS. To oblawn and
maintain ths accraditation, m accreditation body performs LS in acCordance with the
said standamd on & regular basis. Mr Roels sad Thal his enlity COH was also an
Appraved Inspeclion Authority regislered with the Department of Employmenl and
Labour in South Alrice specialising In occypational nygeene He said thet n temms of ihe
Qecupational Health and Salety Actof 1993.1 & required that anything in the workplace
that can causa (Il or advemse healh efiscts 10 humans needs 10 be assessed by an
Approved hspection Authority A$ an Approved Inspection Authority, part o Mr Roels’
business was 10 assess end guantfy hazardous chemical substances in Ibe workplace

= well s the exisianca of asbestos

Mr Roels said ha did quile a 1ot of woik involving asbestas Ha said thet he had also
been volved In drafting 1he regulations elating to the eradication of asbedos in termns

of Ihe Occupational Heath and Safety Acl of 1993,

Mr Roets informed the Commission of the properiies of asbestas he neqdive eflects

of ashestos, the legislation periaining 1o asbesios and the banning of asbestos
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638 Mr Foels explained thd “if renovation, demolticn andior removal & planned on

ashestos corlaining materials the law requires thal 2 Registered Asbesios Contaciorn
be contracted o do the ashesios work. The RAC must remove asbesios in accondance
wilh the Regulation end in line with an Approved Plan of Work™. He said that an

Approved Inspection Authority must be invaheoed with air momlofng and hive ovarsight

of any asbedos maintenance or removd activities ¥

The Budget awd Cosling - “total project cost”

639, The Proposal of the Blackhead’ Criamond Hill Joint Vanture set oun the raes 10 be

841,

charged for the woik propesed 10 be done Tnese wee specified 86 "R 350 per howse
e VAT lor door 10 door assesemenl, R32 760 exciuding VAT for removal and

disposal” "™

Thera |8 no comespondanca indic&ing 1he basis upon which the quoled rfa was
reducad but i eppears om Lhe Latler o Appaintment of § Odobar 2014 1hat tha ates
br boh audl and assessmerl as well as for emaval and disposal of asbeslos hed now
bean raduced to the sum al RGS0 per house The same scope of work appaars in (he
Sarvice Lavel Agreemeni. The motivaion 10 the Diector-Genaral of 28 Noveniber 2014
adviaed that the rate was RE50 per unil 1o audit endassess forasbestos and 1o remove
and dispose of lhe asbesios . The reason, sad Mr Mokhesi for the eduction n rde was

that lhe "Department found this o be unalfordable” *1

However, the Instruction 1o Perform Work specified in paragraph! 1hat the price would

be RB30 excluding VAT for the Jont Venbue to "audil, assess and GPS all pre1934
dqovernment hpusing unis in the Provinee™**in shorf, the reduced rate of RESD was

¥ Bl TT1, 2011
seExhibt TT13.2, p128
1 Extiblt TT2.1,p10
“HExhib TT18, 236
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someimes inkended to cover the cod of both auditfassessnent and removal/dispo <al

of asbeshs whilsl on one other occasion the documendation indicaked FES0 for the

atidit and asseasment anly

642, The lotal sum of RZ55 million fwo hundred and fifty-five milion Rend) was newver
mentioned o the Ndional Department when the devidion fom budget was unded
discussion. However, the instruction to Parform Work of 2 December 2074 made & clear
that work was 1o be done within this total sum up 1o a maximum sum of 300 000 units

{R255 rmillion excludng VAT, hereinafer to be eferred to a& the tolal project cosg. ™™

Qi fek”

&0 The Jolnt Venture propmed on 28 Mey 2014 thal it be appointed "on risk"to camry oul
the oroject This amangement was confirmed by Mr Sodi 1o the 'Dinctor Supply Chain
Human Seltiements Fraa State”™ on 20 June 20 whean he wrol to confirm that “our
compary will be msponsible for securing funda 1o roll oul The asbedos emdicalion

project” =M

64 n ns firs1 affidavit. Mr S5odi explained the corcept of requasiing 10 be appoirted on a
risk basis™ His explanalion was hal he was lold by Mr Mpambani that he engeged
with lhe Govemmeni officids fom the Free Sime Deparimeni of Human Setiterments.
They had okl Mr Mpambani ihal, athough they desied an Asbesps Audit o be
conducked in their province, them was no budgel within the Depardmeni of Human
Settlements in Lhe Free Slale to perbrm an aud? of this nature. Mr Mpambani, however,
dlso sdd that in oder 1o have some funds allocated, e Fiee Side Department of
Human Sefflements wauld have to include the ashesios audi in their Business Plan in

) Extribll TT14.2, p184,
S Extiplt TT14.3 p160
SHExbIL TT8, pi3
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oder & make pravision for it in the budgel This pocess would however, accordng 1o
Mr Mpambani, tshe time Al the end of the day the budget was made asmtisbie. The
Joirt Venture was appointed The Joint veniure was paid, albedl not the full amount
The Busness Plan wa gppioved and povision was made n he bodget for the
asbestos audit Mr Sodi said: "We therefore mn the risk that i the HBusiness Plan was

rnot approved of no budgd was allccaied. we would heve suffered aloss™

Betre the Commission, Mr Sodi explained that “the leedback & tha we could be
appeinted or thal we will be appcirted. However, the Departmem &l thal posni in tme

nad not made provision budgetwise for these particular aspects ™%

h short Mr Mpambani and Mr Sodi 88 the members of 1he Joint Verdure seemed to
feel that this "d risk’ offer was merly a means of waiting out the perod untl funds wese
aliccated or made evallable  Mr Sodi ecals Mr Mpambani reporling ta him |hat he had
made conB\cl wih parsons in the Fiee Siata but 1hal "as much as they wat 10

implamani this progranme i was not in el budgel for That financial year™ =

k is commaon cawse that this particular poject had nol been allbcated funds in the
Budget of the Depatment of Human Seftlererts in the Free Siste. The cosls woe
considersbla, At RES0 per house, ihe cost of eihver of the scopes of work @auwdid only)
{audit and removal of asbestos) lo ba cared out on 300 000 houses amounted to R255

million .

The firsl iesponse from Mr Mokhes, some 20 days laer on 19 June 2014, was io

request the approva of Blackwood 1o have Is Gauteng contract edended i ne with

ETranscript T Auvgust 2090,p 22
= Transchpt T August 2020, o186
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Treasury Regulation 1€A66. Mr Mokhesi wenl on “Your appointment will be subjed o

you Company Securning Funds to mil out the pmject in the line with your proposal” 3%

h hs #fdavil Mr Mokhesi claims that the Bee Stde Department of Human
Settlements had adwerised for donor funding for the mmoval of asbestos and he
thought Ihat the Joint Venture would be able secue dondy funding for the Asheslos
Eradication Project® No such advertisement of approach 10 donors was ever shamd

md here & no indicdion why &ny donar wauld wish to Tund the work of Blackhead of

Diamond Hll which am commercid entefprises.

However, wilhin weeks Mr Mokhes| had epproached Mr Zuly Director-General n e
Matonal Department of Human 3eftlements. seeking approval for funds 10 be
regllzealed fom the Provineid budget for this new and unplanned projec! because o
find the lunde ©r tHe Asbesos Emadication Pmject pioposed by the Joind Venture,
changes would have ta ba made 10 the eusting and appraved business plan and budgst

of Ihe Frea State Depatmenl of Human Settlements.”™

For some reasan, Mr Mokhesi wrote 1o ihe Free Stme Provincial Treasury on 1
September 2014 irforming Treasury of the Intenbon ol the Deparimant of Human
Sdtlements lo procum B conlact curmently sécured by the Gaukeng Oeparinent of
Human Setliemenls. The orly request made of Treasury was thal “your gudance 2nd
approval 15 heeby sought to ensure thal the Free Stale Depariment of Human
Setilements hes observed all Treasury Regulstions befor i enters info senice level

agreement with the company, Blackhead Consuting Pty Ud JY™ "' No informaton was

#% gavinll TTIB, p169
SPEatbl TT2.1, 10,
IS Exinblt 52 p 4B-49
#1 Exhibil TT18, 1584
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povided or guestions asked egarding funds or budgets and no finandal ssves wee
riised,

6% The response fom Treasury was no more than a handwmitien note dded 19 August
2014 1hd “the accounting officer has the power of approval powvided thd he hes
sdisfied himselffhersell tha the Service Level Ageemen! proc esses were duly fellywed
and they comply with the legisiation’ Since the accounting officer, Mr Mokhesi, had
made no substantive request these was no substartive answer which Treasury could

givin.

853, Accoidingly, by the tme Lhe Letter of Appointment dated 1 Cdober 2014%“ was senlio
he Joirt Venture, thesr was no mention of Sny need for the Joint Venture 16 nd hunding
or for the Jolnl Venture 1o commence the pioject "al nsk’ The Lebler of Appointmeat
referred © 1he need © sign a Service Level Agreement end that the Joinl vieniure would

be imued wilh an Inslruction to Parfoim Work.

854 The Service Leve! Agreement required the Deparment o “pay for the services of he
sarvica povider in accordance whh the cosls breadown as agreed and the appioved
Insbruction o Perform Work; and for upon signing o1 the appoinimant latler™ 5™ Again,
there 15 N0 mention of any “at nisk” comraci - ihe budgel had baen r esbocead and

funds were syailable.

655, While the Propnsel had been & nsk no time was ever spent on this issue. N died a
somewhd natural dealh a Mr Mokhesi had gone graight to Mr dilu who ageed to the

reallccation of Lhe Deparimenial budget without further ado

S5 Eehibit TTIS, p 108
W Expibit TTI8, b 184107
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The entie aticnale or the Asbesios Eradication Poject was the danger (o heatth and
ife should ashedns be found and remain in oofs of human dwellings  Both the Joint

Venwre In the propasal and Mr Mokhesin his motrabon to Mr Zok expouncdedon Hhis.

MNonetheless, il 5 siriking that, on feceipt of this proposal, ne one siopped Lo think
whether or not Lthis poject was desenving of implemerdaton, what the value would be
who woud act upon the results and toc wha effect whether this work should be done
sooner or laer ar within another budgetary cycke or firancial vear, wha the scope of
the taskwould be, howmany municipaliies/hou et/ unils would be involved andwhene,
whd distances would be travelled what ecords alieady edisted indicdling the extent
or aherwise of the pioblem of asbestos: wheme 1he funds woukd come from; which
prjacls which had already been appioved and grarted budgets would be abandoned
or only partidly complated. how md the balencing act between already approved and
budge®d prjecls end 1his new proposal shoukd be weighed, whal other similar projects
had bean undaraken in ény other provinces, at whet cost and with what esult? Them
is o evidence of any meelings. discussions, Depantmertal of Provincial asseswments,
llaisOn with Other Provincss on similar projects This proposal ®#dsted in & total vacuum

& loneed, cost oUlCoMB aNd WaHe,

VWhat iz most reguiar and of great cancern is the complete abzence of any due
diigence on the parl of the Head of Depantment or any of the officials in the Free State
Department when il coma 10 appointing the servica provider 10 this contract. kr Mokhesi
partially attempled 10 blame his stafl “in gavemment things are largely slandardised...
them are 11 people who repert to me .| do nol have o tell them because il is not the

firtt time we am dealing with asbesios™ #'4

4T ranscript 20 Seplembe 2020 p66.
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This lack of scruling and care & somewhal swprising when one has regard Lo the
irregular state of affars and finances in the Depariment found by Mr Mokhes: when he
wes appointed & Head of Department and on which topic he had akeady given
cyvidence to the Commission b mesponse to the poposition that i could have been
evpected Of him 1o b2 scrupulpus I making sum thd pocesses wer Fkived,
M Mockhesi answered that he had gone thiough a period of Lntiospedion bul thal he
tiad reeted individusls®"™ — which seoms o sugoest thal 1 was those ndividuals whom
fe had trusted who had Riled b follow processes.

There can be no doubt thal there was coinplete disregard fr essential pocesses in
evaluating the Proposal from he Blackhead/Diemond Hik Joirt Venture. This lack of
professionalism began with the lalure o apply any minds at all 10 the danlity of the
paty proposing 19 becone & $8rvice provder 10 the Free Sate Deparimeni of Human

Settlemenls

At he end of he day the Joinl Venture had poposed iself to perform skilled and
danggrous work in deakng win a liie ihealening subdance. asbesios. Tha Departmert
had apgointed Lthe Joinl Venture 1o handle and mmove awl disposa of the asbestos

whhoul any cae or concem for skl experence, kraining of qualification,

k cannol now be argued tha neilher the Joinl Venlure nor the Depariment idended 1o
paform e phase 2 portion of the Asbestos Eradication Projecd This was whal was
ofiered and accepled Ether funds dd nol become avdlable or the questions asked
about lack of comrpeltive bidding processes and fiawed procuement piocedures were
wha pul 8 hat o ths project The Joint Venlure had cfiered 1o do asbestos emoval

35 Transcript 26 Seplember 2020, p6.
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ad disposal and were gppointed so to do by the Cepariment n the Service Level

Agreemert

The codt per und ffucluded . Sometimes it was Bl 35 plus VAT per unit and sometinies
i was R8BS0 for the audit and assessment only or RB5C for both the audit and
assessment, The lack of caie In ensuring the cost of the Asbestos Eradicalion Project
suggesis thd cox per unft wes nol thal importart and furthermore, tha it was the
transfer of funds an &y basis which was the purpase of the enterprise. The costing

gven kom lime lo lime wa merely 8 moving targe! of "opporunity”.

NG one appears 0 have scrutinised the cosing M all whelher i pppeared i the
Proposal or ihe letter of spointment of the Itruction to Perfom Work In the
motivdion tor ibe evised business plan submitted by Mr Mokhest to Mr 2l in lde
Movember 2014 lhere wee no infoimation on the lolal cost to the Pravince or this

pmjecl. Tha only coRing gven was [ha price per unil.

This complete dsregard for he ldentity. experlise and capacily ol Ihe sefvice povider
coupled wilh lack of concermn about ihe tesk which tha service provider was ta implement
plus the haphazerd costing suggeds tha ihis entire Asbestos Eradicaion Project wis
a mer facada io povide a conduil for funds to bae irans%rad from the laxpayer and

the Cepatmernt of Human Settlements 1o Mr Sodi and Mr Mpambani.

Snce ther wes obviowsly No provision in the Provincial Budget lor the R255 midlion
fwo hundred and fity five million Rand) which this pioject woukd cost the fiscus, the
firsl stratagemn adopied was for the Joint Verture to piopose that it would undertake the
Asbestns Eradication Projecl an “risk” basis and Mr Makhesi furthered s pretension
in immediataly confirming his intérest in appointing the loint Vaniure on condmion that
the Joinl Venture would teke responsibility for sourcing funds and covenng the costs of

the project No one was capable of explaning why or haw or from whom the Joint
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Venture would souce finds For 2 Provincial project. B would appear thal on risk wee
no moe than two usefid words 2 provide cover for the absesce of an alocded and
approved and official budget until such tme a8 Mr Mokhesi had been able 1o secure
devigtion fom that budge! and simply fransiermed funds foen one project ta this new

Asbisios Eradicalicon project, The money wis always going (o be Tound.

The fauli e nnning throughout the conception, negotiation grant (and evertually
implementation of ths contract is the avcidance of a competitive bidding process. This
Asbesios Eradicslion Project wes conceived and amanged n seciecy. Them was no
widespead and considered evaludion of the need for such an Asbestos Emdicabon
Project invilving research, discussion, comparisons, engagemeant and debale. These
wes similer secfecy N Lhe allocation of The cortract. There wis no publudlion of the
detels of the project and request Tor quotations. Busingsmes and gntities nvolved in this
pe of wak had no kiowledge of the exmience of the project. As the subcontmclors
tid the Commisgion they had no opporunity 10 put in cOMpating bide. Simlarly, the
Deparmenl avolded ary oppartunily lo lest Ihe markel to astertan the vanaions in

cosling of such & project

What he Joint Veniure did was to act as middleman and add its “mark-up™ as Mr Sodi
described it. The pioject was alwaya going to cost more than ¢ should have bacause
the Joint Venture could acd no value but existed 10 take a cun out of LAX-PAYETs Money.
Mr Mpambanl af Diamond Hill offered na capacily, expertise of shility o contribule to
asbestas eradication . As Mr Sodisays, his contibulion was 1o engage with offiviats and
uniock opportunilies  His ewarnd was to exiract hal the profils fiom this venhue M Sodi
saw fimsell 85 a project manager who bund others o do the work and who then added
his “mark-yp" which was 50% of the inflaked profits
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688 Fom begnning to end the Asbestos Eradication Projedt in 1he free Sale was inmicat

b and designed © avoid and subvert the provisions of Section 217 of the Constitution

Execution of the Asbestos Eradicatlon Project

670. The Joint Venture iself dd not perform any of the work on the Asbastos Emadicabon

67

Project but cutsourced to subconhactors. Maslertrade appears [0 have been the man
subcontractor which, in Wwm, subcontracied, the O Group (Ply) Lld Anolher enlity,

Zenawe, provided some echnical services.

Disagreemenis belween subcantraclors has esulted n ldgadion between Maskrirade
and Or Gioup [Ply)Ltd wilh he resull thal notwithsianding effidavils from Mr Radebe

of Mastertrade the Commizsion only hesrd evidence n person from Mr Manyike of the

Ori Growp {Pty) Ltd,

The evidence of those who aciually did work 1hal was camied outls insructive because
it revesis the true costs of the Asbesios project, the saer 10 which thefe wass no
intarrpgation of cogling by the officials n the Fee Slae Department o Human
Setlements, ha we of ‘middiemen’ and project managers’ 10 ncresse he cos! of
taxpayer funded projects which are camed oUl under the sipposed authoridy of slale

officials. THE avidence also pertens to he need lof and the value of any work actually

dona in ths Ashesios Oadicatlion Poject.

Siuhroniractors

673 By August 2014 Iha Joint Venure was in disCussions wih Maskrirade for “Appoirkment

of a Prjessional Resource Team fof Asbesins Adudit in the Free Stde Pravince * The

quotation of Maslertrade daled 10 August 2014 for assessment of 300 000 housing



674,

&6,

380

urils was accepted by the Join Venlue on 25 Oclober 2014 7% Masleviade then
engaged with the On Group {Ply) Lid in respect of "Professional Senvices; Fee State
Eradication of Asheslos Audt™ bBr audt of 300 000 housing unns and coafrmed Ori

Groups sppontment on 31 Ocieber 2014917

Al documenis inciuding the Service Level Agreement Bl silent oh the fact that the
Joirt Venlure alweys intended end did use subconiractors to perform the work on this

Asbestos Eredication Project.

Mr Sod told the Commission thet it was Mr Mpambani, “my lte partner*"*who would
negotite wth Lhe clierl which s why he wes unable 1o enswer whelber or nol the Joint
Venwre had disclosed the apportment ol and Ihe cost of subconracio on [his

Asbests Eradicdion Projecl

MrSodi had not bean parydheearier discussions bebiaen the MeMpambani jon
behdl of the Joirt Ventura) nd Masbde . Ha llslened 10 & presaniation liom Mr
Radebe &nd Mr Manyike and *| was convinced Ihal they could 9o he wark™ > W Sodi
said he brought In Mr Marin Zwene “ta be myeyes andears | wanl you to oversea 1his
project | want you to He them and monitor 3y Sodi told the Commission that the
Jot Yenture had subcontracied Masterirade who hen subsequently Coniracted the
On Group (Ply] Ud but "l was under the mpmssion thal it was Mastertade thal wes
daing the acual work™ #jn facl, said Mr Sodi he only dscovered lder that Mr Manyie

wes from Ori Group (Pty) Ud which had been subcontacted by Masterirage 52

SUExhibll TT1B, p198- and Exhibl TT 142, 011 (which beotacty ehemed 1o e date o5 20007153 para5.2.101
of Public Protecior Repor) and Exbibll TT14.2,
17 Exhibll TT14.2 pl12angd TT142, p%1.
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:Transmm TAugust 2020,p 186
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As Br as Mr Sodi knew 1he Dopariment was nat inbrmed “thal we wee going 1o
subcortract”. He said that thefe 5 “certainly N0 obligaion thd you ought 1o disclose o
the client that we are going to subcontract the work™™ althaugh, ff it was made very
clean that the Juint Venture was expecied o do the work and it was specified then the

Joit venure would have b abide by such instruclions

Mr Scdi explained the “maest of the projecs we were appointed on we did mog of the
work" ¢ but theve al instances “wher yau fequire a spedalist’ > However, Smoe Mr
Sod maintained tha the Joinl Venture was only working on Phase 1 - the audit and
assessment phase of the prolect this delail Bs to the need {or specalists was not

helplul.

Mr Mokhesi clamed thal he had never heard of Masterirade and had no keowledge tha
he Jalnt Venwre had subcontracied work loit 5% Mr Makepe anly deall wihMr Manyike
end Mr Marin Zwene whom he belisved to represent the Joint Vemure®fand sialed
that il was Mr Man yike who lad tha Blackhesd/Diamaond Hill Joint Vaniure » diSsCUESIONS
wilh the Deperment Accerding lo Mr Makgps. Mr Sodi never disnded any of he
meglings between Blackhead (Diamond Hill Joim vanture and ihe Pocuremsant

Managemeni Lhit =%

Mr Manyike says hat he head fom Mr Radebe of Mastertmde tha something was
"cookng” whch meani tha thee was ihe potertial of wark in the Free Stise
Mr Manyike explained: “| see Masiertrade as a braker 85 & middieman™Zpecause on

olhes projects “he has been working & a social faciiitator - go to the ward counsellorns.

=2 Tanscrpt "B August 2020,5 904,
* Tanscripl Z9September 2020, p43.
=5 Transcrpi?d Seplember 2020, p45.
“WExhiblt TT21,p 25
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the paliticians, the people and speak of social ssues awd taking cae of the poltiss” 5

Radebe stated thal he was appoached by people epresenting the Joint enture

681. Both Mr Radebe and Manyike an in agieement tha a presentsbon was grven regandng
he asbedos audl which was allended by Mr Sod| Mr Mpambani, Mr Martin Avane

and Mr Manyike {whom Radebe descibed as the Projeci Manager of Maserirade)

662,  Althaugh lhee ae dsputes between Mr Radebe and Mr Manyike mgarnding job billes,

contraciual relsbonships end funding, whal they am n agreement about is thal there
weie quotafions, discissions about profis and documerts drawn up. Al the endof ihe
dey Mr Redebe states thet Masterirade quoled R44 208 567 30 forly-four milkon two
hundred and eight thousand, five hundma and sixty seven Rand and ninety cents) o
te Joint Venlure on 10 August 2014 which wis accepted on 25 Oclsber 2014 3%
Mr Manyike slates hat # wes he who drafted |his quite 397

683 M Radeba claims 1hatl he was © pay Mr Manyika R S mdlion fra million Randy 8s a
Piojert Menager e plus all expenses*™ Mr Manylke claims 1hat ihe fees due to Orl
Growp {Pty) Lid wee finally contracted for wilh Maslertrece in an amount of
R21 319489.30 (twerty ones mifon thee hundred and minelgen housand Tow
hundred and eighty nine Rand and thirty cenis}.** assel oulin the leiter of appoirkment

fiom Masterrade of 3] Oclober 2014 2%

GB4.  Mr Manvike gam evidence thal ha was sotisfied with the sum of Just ovar R21 million

which he had ageed wth Maslerdrade & his experses would be n the egon of

*% Tanscnipt 7 August 2020,p 72,
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R8 millicn o R10 miliion with some Rl million emaning as kes.® " Mr Radebe stated
hat his expenses tolalled in the region of about RZ mdlion.*® This would esilt m a
pmfit of some R17 milion on this sub-contract to the Asbestos Eradicahon Frojec! in

the Free State.

Work Done

ila s

Boh Mr Radebe®*and Mr Manyike™® set out in delall what work was involved when an
Ashestos Audl and assessment and an Asbostios removel process was conducted, Mr
Radabe made it clear tha ihe remedid work involved 0 the a shesios removel process
required the “expertée of an engineer and olber specialists. Mr Manyke detailed 1he

work which was done 1o conduct the ssesament on This particular project,

686, MrRadebe said. | am however not awsfe of any 2sbestos that have ever been ramoved

687

as a msull of any asbestos audds n Souh Afnica™ ' He said he wished to make il clear
hat "Maslertrade has never been involved in oor f& hel awawe of any asbestos
eradication process in Souh Afica thed progressed Inlo 8 second andior third stage” ¥4
Mr Manyike Lok the Commission marely hat “we Know that i 1hés project #6¢ & single

asbestos ool has bean removed”. *?

From tha poinl of viaw of Mr Manyike, his tiganisalion did ali the work in the field @xcept
tr soma work dong Hy professionals employad by 1he Join! venhwe the cetais of which
wer unknown to him > From the paint of view alkdr Radebg, ha worked with awnicipat

councillos and making certan paymenia Mr Radebe seems to have conceded that hes

—
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role was o ‘inform amd engage with the local mumicipality (e Councilors Speakets

elc)" ** ovesee the pmjecl, amange finances and report to the Jeint Verfure

688 The detals of the work done i this Free Stae Asbesios Emadicabon Pryect are set out
in he afidavil of Mr Manyike and discussed further in his evidence H may be briefly
sunmansed. Aerial photographs of relevant areas n the free Sale were viewed in
order 10 |dentiy areas whem asbestos roofed houses wee lpcated; thereafier, on sfe
venfication was needed 1o venfy this desklop andlysis. ©ne Pundred and eghby-four
fieldworkes were hied fiom local communilies fo do physical [nspedions of houses:
moe seniol sBff such as quelity Bssurers, assistant, disticl and semor project
managars and a GeoQraphic Informabian Syslems {GIS) spedalist were hired. The
fisldworkers were trained over & peniod of four hours on how 10 idemly asbestas, how
¥ idertity cracks, type of magrial used to build walls, # & houwke wis plasiered, 1ype of
r0ofe, Wpe of house, Fieldworkers were supplied with Samsung of Huawe: iablels 10

engble (hem o lake pichires, gec-refarence and fill in gquestiohnaires.

689, mr Manyke delailed the equipment atcess®d of purchased 10 enabie lhe work 1o
proceed  He specHicatly made martion of a software programme, AxcGis, for which a
licence was oblaned by Maslentrade for O Goup (Pty) Ud fo ulilise several
applications for management Bnd Dusiness purposes One application usad hy Ori
Group [Pty)Ltd assisted the field workforce to improve accumcey and curency of spatal
dela.

&0, Accordng © Mr Manyike, fMeldworkers audted M2 644 houses ovel the penod of
Novemnber 2014 to February 20151aking images and completing questicnnairgs. Thesa

were afl then synchronised and protessed and qualty controfied. hdividual mporis

=S Exhipa TTT. p 3.
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were protessed for each house, GRS coodinates for houses containing or suspected
of pontaining asbesios were logged,

631 b the course of his evidence, > Mr Manyike explained that fieldworkers dud not enter a
howse suspected of being mofed wilh asbestos bt recorded, from oulside the house
observations on the physical condiion of the house whether linked 1o ashesios of
olherwise. He sed thet the audit wes not 0 identgfy howses which mighi contain
asbestas irside (fascia boards, pipes eic) because that & the responsibility of the

Municipality and nol of he Department.

632. Mr Manyike commenid thal Lhe heldworkers weme matriculants who could ead and
wrie and coud “cemonsirale underdanding” and concluded tha “anyoné wilh
competency can do an assessment” *7Mr Manyikesaid that it was estimated ihal these
firldworkems wauld take no mom then five minutes ta audi one howse and sach would
be pad RG S0 par house.

693 Mr Radebe's undersiandng of Ine audk as set ou in his aifidavit coafms he evidence
of Mr Manyika in thet process of tha audt was for ihe figkiworkers 10 tale a phologeph
of the hause recond the GPS cooldinales, ecord the sructurst damage 10 1he house

and ypload the informalion (o ihe Cloud via their iPed This informebon wes then to be

analysad by pmjecl managers and incorpoaled e a eport for the Depariment 3

@4 Mr Marin Zwane of Zenawn was iderlifed hy Kadebe a5 being ~Project Manager of
Blackhead™*and by Mr Manyike as having been descibed to him by Mr Mpambani as

“Mr Sodis righl hand man_."** Mr Martin Zwane made a staement confirming that he

=& Trannenpl T-Augus] 2021, p 65-87
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checked h with lhe fieldworkers and assessed the reporis pioduced by Maslertrade

and thereafler provided eedback 1o Blackhead Consulting/Diamond HIl Trading 3

Mr Sodi stated that "On Group (Ply) Ud camed out wrieally all of the work on the

ground. 2 He undersiood thd the work was conducied by Mr Manyike Mr Martin
Zwane and Mr Steve Modau™® Accomding o Mr Sodi, it was these three who wee
responsible ©r dmfting the Fnai Reporl end thet he and Mr Mpambani only perused
portans of that report™ In fact, Mr Sodi stated thal he did not know how many reports
wer actually prepared or Esued to the Free State Departmert of Human Setllements

on behal of the Blackhead!Dianend HA Joinl Venture *4

The Final Repon presented by Mr Mpambani on behat! of Blackhead Consulling dated
elhar 3 or 15 February 2014"% contains many annexures (photogmphs and maps) and
the value Inermof will be discussed ina later section of this Repan

Competltive Bldding amd Cost

697,

08

Fundamenial to lhis Free Slale Asbestos Emdicalion Prgjecl from the oulset was ihe
need b avwokd any open of ransparenl process 10 conclude the contract and implanmeit
same. This impaci of this fundemental flaw in the entie project is 1o be found in {he
evidanca of both Mr Radeba (affidavit and inferview) and Mr Manyike (aficdavit and

avidenca o the Commission).

Mr Radebe deposed to an afidavit in which he descibed how Maslertrade had aced
a5 & sub-contaclor for ancther company performing asbesios audits At the ime
20122013 Mr Radebe sad thal Maslerrade had “audited about 280000

= Exhiblt TT13,p9
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housesfunits™™ Maskrrade never received costracts from Govemment and as a

geneml Ttule  Madertrade “nomally acl 85 a sub-confracior on Govemment

contracts =

€89 Mr Manyike lold the Commis on thd this wes the third or fourth such prject n which
he had been Invalved. *?Had the Deparimeni of Human Selbements invited open bids
he woud have tendgered for the job but,as 2 medium siZ2 company, he would have hed
1 have “partned with someone with fnancial muscle*because Govenment looks
a the knancial position of those who tender and Ori Group [Py} id could meel overy
requirement “but the down paymen and gusaniee” *' His experence & tha medium
gizad companies ‘like us" “somehow we gel squaezed o™ ™

0. Mr Manyike sald thal dihough he was awase of how much “consultants chage 1o gel
this"*and he “we aware of lha rale which wes offered by Gauleng™ ™ he would
“ahweys Charge Bn per Cenl of Ineir Bmount = It me it |5 air and then it is proftable™ ™=
Mr Manyike sad tha he could chape "between ten to fifty pacant of wha Gaueng
poid or the Frae Slale | will &ill make a profif.** Ha lokd Ihe CommEsion tha he was
pad R147 36 per howse 1o conduct the audit and assessment and <1 was comioriable
wih that R21 millicn”™ *F

7h. Avoidance of an open compeliive bidding process enables exacy thal which appa s,
fiom this Asbesbs Coniract between the Backhead/Diamond Hill Joint Yenhwe and the
Free Stae Depantmenl of Humen Seilements. Nal only i5 no careful cansideration
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given & e need oulcomes or waiue of such 8 peoject, The cosl to the tax payer

bdioons i the grealest extent possible without regard o any real expense or valoe

The concessions of both Mr Mokhesi and Mr Sodi that the use of “middlemen” who
added 1heir *mark-up” added no value and only inceased the cost of The pojec] have
aready been dacussed. The evidence of those who wer actually engaged in execubon

of ihe Asbesios Eradication Project ilusirates this exreordinary charge on the fiscus

The figues offered by each parly are subjecl to cnticism and foil to satisly anthmetical

O COMMmon Seree sorunliny. However, tha sums given by ‘wilnesses ara ravasiing.

Mt Manylke believed lhe actusl work which he did cost him abowt R0 000 BOO or
R 11000 000iten or eleven milllon Rand) He wes to be paid R 000 000 (twenty-one
milion Rand) which left him with what he considensd 10 be a "B proit of ebout
11000 D00 slaven million Rand). Mr Radeba was paid Rd4 000 000 forty-four miion
Rand) kom which ha says his expanses wer R2Z7 000 000 (twanly-sevan mallion Rand)
leaving him wilh a pofil of R17 000 000 {seventeen millon Rand) t would seem the
Mr Radabe included tha cost of Mr Manyfe In his cakculations which mams that the
otal expended between ihe two of them Mr Manvike and Mr Radabe jvia Of Group

{Pty)Lid and Maslerirads). 15 claimed & ba a iotal of about R27 million.

The Blackhead/Diamond Hill Joint vaniure was 10 be paid R255 000 000 qwo hunded
and fify-five milhon Rand) by the Depariment from which it paid the subcontractors
approximaely R44 000 000 {forty-four million Randy to execle the projecl
Mr Marin Zwane was aliegedly paid R600 000 and Mr Sbve Motau R12 million.
Mr Matau on occasion would provide ichnical engneenng inpul He was appoinked by
Blackhead precisely ior this purpose. Oncé eports had bean conplated by bMr hiotau,
they wodd be handed 1o either Mr Mpambeni or Mr Sodi The total proft of the Joint

venture would be in the regon of B0 million fwe hunded and len million Rand)
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When it was poirfed oul to Mr Mokhesi tha the company which tenders for goremment
wark and then subcontracts £ out at a much loWwer price makes a huge pofit merely for
mervening & the conliyehing party, even he Mr Mokhesi wes constrained to admit to

the Garmmission tha “cortractars ae becoinkg very creative” =

Gvarsight

To7.

fial:

M9,

Tha Commission wee oid of cedaln of the procedures which ae required o be followed.
They involve inspections, approvals, nvoices, veification of such nvoices, paymernis.

I does not sppear that all or any ware folkwed as raquirad.

Mt Mallakale staled thet H wes Ihe Chief Finencial Officer (CFO) whe appiored ihe
iraices from the Joint Venture but thal he wes not the ane who certfied that the work
had in Bt been performed. He sated "the end-users for 9.9, Project Management Unit
ara lhe ones who must conllrm as to whether the work has been done " and sialed

that he hought 1the person involved In the Asbestos Audit was Me Malepe.

Mr Makgpe slated ihal the “Pocuremenl Managemeni Unil staff mondoms peyects
underakan by he Depatment of Human Selllements. These aw manly 1ha
coenslruckion of houses (RDP houses) and installetion of weter and sewer nebiarks elc.
The Procurament Managemanl Lhit handles tha axecubon of projecls by
reviewing/inspecting the work done by sefvice providers (of complianca wih lechnics
standards and specificdions a well as progamms delivery times) and budgets ™™
Each prjecl had a poject manager and he ecalled tha the project manager for the

Asbesios poject was M Thasi Phomane who reporied to Mr Makepe

R Transcript28 Septzmbel 2020, p 52, ines1-2.
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710 Argpresentative of lhe Frocuemenl Management Unit should conduct spot checks of
e work being done | appears thal these were done only visually and there was no

testing of or on the asbestos itsell il cannot, therefors, aver be staled that any of no

ashestos was ever ourid on lhose units idenlited as being roced wilh asbeshos.

711, Accordng 10 Mr Makepe, hee wee some four of five feedhack meetngs with
Mr Manyike end Mr Martin Zwane, identifed & “the project managers™ and whom he

underdocd represented the Joirt Venturo 57!

712, Mr Makepe refarred tc the inaugurstion of ths Asbeslos Audit on 6 Novembes 204
when (here wes 8 “Kickofl meating~at which Mr Makepe, Reverend Ngkome
represenied he Department while Mr Manyike, Mr Martin Zwane and Mr Mpambani as
well B anolher man all represented the Joinl Venure®? At this meeling. the
Procurement Management Unit accepted the prpogremme of works peepared by the
Joirt Yenture. Thea wes discussion aboul secrulmen! o heldworkers and inieraclion

with carmmunitins.

713, Mr Mekepe steled (het Mr L Mogkoa, an emplye e af ihe Daparimanl, would “visH the
howges that wam inspected by the JV."He emphasised thal this was not O & reguiar
bags” . Mr Moeioa we Imined by ESRI which & a GIS company bul *hé 5 nol an expedt
on asbestos.” According {0 Makepa, ©n @ sample basis we would also maks sura that
a howse ideniified by the Joit Venture as cortaining asbesios matenial, indeed
contained such esbestos material” " Mr Mokepe made il clear that “the idertiication
of Asbestos was visually based and no testng was performed on the Asheslos rised,

The Procurement Management Unit used the photogmphs and 1he GPS coordinales 85

Y Eehibll TT12,p 1.
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supplied by lhe Joirt Venlure t dentify the edstence of Asbestos along with andom
gpot checks™ &4

714 Mr Makepe beleved that thee may have been four or fve feedback meetwgs wilh

pmjecl managers rom the Joirt Venlure.

715, The dates. times, gtlendances. documentalion submitted. discussions which ensued

are not apparenty recaided n any minubes

76 Accordng to Mr Mallakala, Mr Mekepe, Lhe Chief Engineer Tor the Project Management
Liil, wae required b conirm whelher or not the work had been done.*™ There is no
documerialion cedifying wha work had been done and {o whet standard Absen
physical chack on unts, ipection and oversight of the work 25 it wes done teshing for
the prasence or ebsance Of asbestos. minules of meetings. production of deteilked and

wll prograss rapons. such confirmation s claary impossible 10 make.

Schedule of Payments

717 The nslruction to Perorm Work daed 2 December 2014 from Mr Mokhasi ta ihe Joint
Ventura sat cut the pensd of eppaintment as 1 December 2014 to 31 March 2015, the
requirement for a completton reportand detals a5 1o when and in what amounl the
percentages of Ihe total project cosl would be payable; 40% of the S0% of the lolat
oojecl cosd (R31 000 000 excluding VAT) Ity one millioh Rand) peyable on
commencement (| December 2014) (Subject o submission of a valid tax invoice and
valid Bx cleamnca cerlificate); 60% of the 50% of the iofal project cost R76 500 000
oacluditg VAT) (seventy six million five hundred thousand Rand) was going 1o bé
payable upon the issuance of VAT progress cerdificate no2 on of before 1 Mach 2013

=4 Exhibit TT12. p 15
SEExibll TT3,pi4-15



40% of ihe 50% of the total project cosl (RS1 000 DOO exchuding VAT) (fifty one million
RRand) wass going to be payable upon the 1ssuance of progess certificde na 3 an oo
befare 1 May 2015; 60% of the 50% of the pial poject cost (R76 500 000 excluding
VAT (seventy six million five hundred thousand Rand) was going 1o be payable upon
the issuance of progess certifical nod. Sybject 1o the submission of the final poogect

ieporl en ar before 1 June 2015%%

T8, Mr Makepe confirrmed that the Fnance Unil would not pay an imvoice it there had boen
no verificaion of such work by the Procuremen] Managemenl Unit.*’’ The Procurement
Managemeni Unt had to cerffy or venfy the work for compliance and milestones

achieved Only (hen would the Bnance unit cansider afecting payment.

719  Every dalm for paymeni had 1o be aceompanied by a reporl and detaded vesfication of

the resaon why amounls weme cherged

720. The Joint Vanture miled upon ha documentdion submitied 1o i by tha On Gioup {Phy)
ixd to Maslertrade which hen passed il on o he Joirl Venlue. Howe ver.ihe
documerntalion does nol siways fally b fact, 1he costing by Maslerrde of expenses of
some RZ7 milllon has nol baen subsiantated. VAT returms have not been Lirnished.

721. Reporis wem seldom if evar, prepared and pesanied: when they wee prepared, they
provided insufficlent delail o establish the jusificalion 'or paymant; the information
contained fhersin dd nol always carralate with the amourts clamed; thes is doubl as
i lhe varacity of the work claimed io hase been dene and 1he cost iheseol.

T&. The response of Mr Mokhesi 1o the office of the Public Prolecior was medly 1o stake

"being nol responstble or ihe sccounting side of things il should suely have been the

+E Exivblt TT14.2, p195
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responsibility of the Ainance Department to idertify the imegulanty n 1be nvoices™ ¥ )|
woud anpear that Mr Mokhesi was either coinpletely ignodard of his duties as Head of
Department or chose 1o deliberately ignore his responsitifities as Accoumting Officer
thereo!

The Prepayment of RE1 G0 000 {fiftyone million Rarnd}

723

726

Treasury Regulation 15.10.1.2(c) provides:

"sound cash management NEuGes - (&) aviidng prepsyments [or goods oF
satvicas §.6. paymeEnls n achance of tha recapd ol the goods of Sernces | unless
requirad by the conipciual anangaments with the sepplier.”
The lsue of payments was nol addressed by Mr Mokhesi at all. There is no indication
why it wes ever necessary Of considered advisable o make an advance payment
ary amaunl &1 ol el akne RS1 milkon, o the Jeint Venlure before they had even

supposedly commancad work on tha pioject.

Mr Mokhesl ©id the Commission thet there wem no prepsyments and that “al paymanis
made wem afflected afler servicas had bean randared In 1he progect. This alsc applies
i Ibw intial paymerts thal were made £ ihe JV."VHis view wE tha whes a confract
auhonsad paymenl in achanca of work being dong then that paymest was not an

advance paymant®bul compilisrice with 1he terms of Ihe contract

Thus thelm wee mvoices i the amounl of REL2 500 000 agans! which the paynents n

the following year, 2016, could be comelated

SPExtbIL TT14.1,p55
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727 I all he contract was h the 1oll amounl of R255 miflion, invoices olalling R1425
million were cerfited and a total of R230 milion was paid over by the Deparimest of

Human Settlements over the periog 22 December 2014 1o 4 August 2046

28. The documentshon and supporting documentation maintained and provided by the
Free Stale Depatment of Humar Settlemerts indicate that the nvoices submitied by
the Joint Venture made no provision for VAT hot ih accordance with the cosung
provisions of the griginal proposal he revised business prtan o the Instruction o
Periorm Work; the invoices ae nol nunbered in a proper seqguence and contain only
one line descriptons wilh no evidence of detailed cosi beskdowns of any other support
justfylng submission of the invbice or payment theseol: payments wem made withoul

ary evidence of the exisience of & prOgress epovl.

725 Notwilhstanding Iha, Mr Mekepe siaied |hal paymenis would not be made by ihe
Finance Deparimant without the Project Managemenl Uinil hinang certified “compliance™
and "milesiones achiaved®, Mr Makepe only cerified some R142.5 million of the R230
milion paid Howsver in mspect of sven hose payments which were celfied by
Mr Makepe, thew i5 inadequata documeniaiion indicating lhe basis for such
ceftification, i fact in one instance documents were induded in support of ertries

which do nol perain to the work purportedly perfomied by fhe Joint Vienture, ™!

730  The Free Siate Depatment of Human Settiements paid to BiackheadDiamond Hill Joint

Venture's FNS bank account the tolal sum of R230 milkon.

731, From the bank accourd of the Joim Venture funds were then ransfermed as follws™™

= Exhibit mﬂ.ir'.ll
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7311, Over the pericd 2014 to 206, funds h lhe amount of R70 863 DOO0D were

transfemed to Blackheads ABEA hank acoount;

¥31.2. Funds i the amourt of R112 966 50000 wee mnsfemed 1o 605 Consulings

FME bank an entity cwned by Mr Mpambani and

3.3, Furids in the amounl of R 26 483 59790 were bansfenred 10 Maslertrade’s FNE

bank accolnt.

Value of work done

732. Mr Marwke claimed thet four reporis were submitted 1o the Free Stele Department of
Humnan Seitlements - a preliminary jeport dakd 4 Decenbar 204 Final Audd Raport
daled 2 Fabruary 2015™* Report of Houses 1o be prionitised daled 25 February 2015,
Remedial Reporl cakd 2 September 2018*%as well a5 a presentation made 1o 1he

depaimen on 23 une 2015 giving an overview of the projed

Tha Final Report

73. The FAnal Audl Report was submilled by the Joint Venlure taihe Fres Slak Department
of Human Settlements on 2F abruary 2015 with a lakr version of tha same report daed
13 Fabruary 2015 This lmer eporl of 13 February claims io have been prapared by

Mr Mpambani

734 The Anal Report of 2 February 2014™is some 55 pages and s replete wilh ifustrative

photographs of houses and maps.

SoEhibil TT14.2, 188-302.
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T3 The purpose of the Reporl & stded to be to meke hiomation avedable to the Fee
State Powincial Government regarding the number of hauses that oontain ashestos

roaf sheeting and © give an indicaon of the smuchunl staus of the units per stand

736. The amea of works (denlifes fve districl municipafities n the Fee Slak with&17 0=

stands “walked and 36 34 sshestos Iookd houses denlibed

T37. The deliversbles me oullined as the submission to lhe Department of an ovexall
summary eport for the enfire Districl or Local muniipality, a table of hrdings per
township. cwarall quantification of the extern of the problem in Bwe municipality, 8
slructural integrity report ©f each house, details of the existing roof supports, an
accurata dimensional skeich of a typical howse extenior walls a photograph of each

house dawings fof new work, a bil of quartities lor new work, construction moniloring.

738. Much space Is devoled o a discussion of software developinent and tha marvals of
Moblle GIS, GPS accuracy, Web Based mapping

739, Coste of mplacing asbesios rocied houses with concrate bies or with B8R as grven
budgst allecations per diEinct municipality. The Report concCludes with advice whem It
will be best to commence implementation which would take place over a period of lour
financid years. It concludes thet “ibe prject has baen welcome with open hands by
maembers of the community and they &8 eager 0 know whan will implameniation be

med aut.™

740 This Aml Report comprises Annexure A .- “hital data form” consisting of some len
pages being a schedue of “struchural sesessment” of abou 1o unids per page;
Annexure B - "aclual reporl per stand” consising of some 13 pages wih pholographs

of a howse, a slnudlural assessment epoit iIndicating the type of rof mdenat, the roof

S5 Pkl TT14.2 p 365
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type the house type finishes on walls, visidle wdl cracks, bouse exiended and solar
geyser; an unliled annexure with some 40 diagrams of iownships n the Free Sate
indicsting “asbestos unms” 0 green; Annexure B “Feldworkiers Tramng Manual™
con®sting of 6 pages of photographs and  indructions 1o take photogephs:
Annexue F "Labour Slatstics”™ consisking of five pages of the name of the 1own,
fieldworkers employed and name AnnexureH - “Team Photos™ conslding of phofos of

young people wearing i©d proteclion jackets.

The Anal Reporl of 25 February 2014 purported 1o eporl on the foundaions of housing
struclures, defects on waks and oofing  This Report then continues wilh the advice on
he cansiruction of foundetions, the differential setilement and excessive movemert of
foundetions, he dmger of walls collapsing struchural chacks and the numbear of houses
prasenting & possible danger 10 occupants. Ungumpngingty, the recommendation which
tllows & lo emove asbestas sheelng, demalish cedain hpuses and eplace them wilh

structures of a cartain quaiky

The Joint venlum quoted 1n the mgion of some R385 bdlion exciuding VAT dhraa bllion
glpht hndrad millon Randy for emoval of sshestos roofs demoliion and

reconstruclon of houses enavalion ol houses.

Absent any acual emoval and disposal of asbestos hom homes in the Free Siate itis
necessay to examine the audit and assessment camed oul in this R255 million gwo
hundred and fifpydive miliory Asbeslos Eadicalion Project to determine whelher value
& to be found in various repons plesented to the Free Stele Depatment of Human

Seattlgments

The detils of Mr Rogs™ critique cennol be repeated in full @ his Repor bt are

summansed:
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Firs|, esbesios containing materials can only be positively identfied by means
of destruclive esting which involves taking a sampie from the suspected
material and sert fir andysis o a laboratory . This 15 because newer types of
Tirous matenals which include wood, paper, man-made ftee glass elc. ae now
used o manuiacture the same type and style / piofile buiiding makerials, and
they can eppear very simiar b asbesles containing products. This can make I

dfficult Br even a tained we o differentiale;

Second to Mr Roels knowledge them & no handhekd nstrument ihal can be
pressed agdns! an ssbestos sheel to povide identification Viwious anatylical
mathods can be employed for the analysis of agbestas in a laboratary. Two of
these methods which ar commonty used ncluda light microscopy end Foures-
transtiomm infrared spectroscopy:

Third, & perscn wilha kil of expedence in asbasios Kenlificetion mey make 3
good aducatad guess As {0 whethar a subsianca conlains asbasios by cose
visual inspection. Howsved, visial inspschon & ol a fully rliable meihod. and
a sample of he suspected maerial must slill be taken and anatysad to coafim

it he materal indeed cortalns asbestos,

Fourth. inspectos who do not possess 5ound knowledge and expesence in lhe
field of mcognising ssbeslos contmining malerials will cerlainly not be able Lo
gve a sound accoun! of asbeslos andfor asbesios conlaining meerials with
only 8 visual inspection. This mahod could easity lead 1o an underestimaton,
overastimation or wong identflication olasbestos contaning materials, and will

nol leag lo a relisble ssbesios assessmant

Fifth, on reading the training matends provided to the fekd nspeciors working

or O GroupfMasleriradesthe Joint Vienture, Mr Fpels noled tha nothing was
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sad abou whal asbestos loohs like or what to'look 3 on asbestos, or anything
abou diemative materials which may contain asbestos ke windowsills, fascia

boards 2ic:

Sixth, Mr Roek Dok lhe view thd the deniification of the asbestos & nol the
only 125k in an asbestos audil or as sessmenl A nisk ranng atso needs 10 be
assigned 1o the asbesios depending ©n the state of the malkenats and what
contiols ae n place d the time of theassessment. A risk rating 15 used to assist
the owner in idertifying higher risk of fibm release and human exposure so tha
he asbesios can be priontised for emoval The lower risk malerals can then
be schedued for laler emoval when funds become avallable. An example of
lowrlsk asbestos cortaining malerials 8 if the asbesios is painted, sealed and
lebelled, without any drilling baving taken place in the materials. In this Cose
he isk of gsbesios Gbre release for nhalation & mimmsed He risk &
cantrolled, end The emaoval of the asbestos can be delsyed uniil afler 1 highar
risk esbesios conmlining maenals have been remaoved by Roels said 1hat 1his
i$ cruclal informétion for an asbestos audit process whie an ently 1%
develping a plan [0 emove the asDesIos;

Seventh, i renovation, demolition andbr removal is planned on asbesios
containing materials. the |y requires that a Regisiered Asbedos Contactor
be contracied ta do the asheslos work. An RAC must remove abestos in
accordance wih he Regulations and in kine wilh an Approved Plen of Work A
compeent person must povide awaeness training 1o all asbestos workers
abou the legslative requirements, work practices conind measumgs, use of
paersonal potective equipment  decontaminaion procedures and wade

disposal and
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Fighth, asbestos waste generated from the remosat site must be removed with
contiols B minimse the sk of genembing airbome fitves, An Approved
Inspecton Adthority must be involved with air monnoring and neve oversight of
&y asbestos mantenance or emoval actviies Because mosl asbestos
workers perform their dulies on buildings and often al geal haights, i 15 also
an achivity which musl be managed under the Construction Regulations. These
regulations require strict sabty controls eg. working at heighl traming, B

protection, and Bil escue plans elc.

Mr Rods wes requested to commenl on specfic aspects pertaining lo e

Asbestos Audltin he Free Slale He did 50 as follows:

The ouput om ihe whole prject & a eport which indicales that there are a
It of inlermal houses in the pravince wih asbestos roofs. This would not assist
in any way 85 a Bl of Quantities. I &ct, anolher project will be required 1o
quantify the nsk and provide a Bill of Guartiies tha can be used in case of a
wnder & he eradicalion of the asbeslos. Futheinkie. nothing 15 said aboul
the pornlial risk of expasure to the residents living in the houses identified as

having asbeslos-containing wals in ihe meanime;

At to whether or rol oounting housaes with asbestos 0ofs justifies the cosl of
AR50 secludng VAT per house, Mr Roets responded by way of a question He
asked whal he value is of knowing how many houses have asbestos roafs,
without knowing the condtion of the roof of each house nor how many
msidences may be al high risk of potential exposwe 10 asbesios, nor wha
howses should be pricritised r eradicaion, nof the specific infomation the a

Bl of Quantiies would provide in planning for the emdicaion process? A
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poper awdil and sssessment as deserbed above would have provided this

informmation;

As ta the pnee of R32 T60.00 mertioned in tke Jonl Ventue' s A opoeal ko the
remaval and disposal of the asbestos Mr Roets provided his own brief costing
Sx4m = 20m? asbestns roof Labour cost = R125/m? o emove sc 125 x20 =
R250000. Pesonal Prokective Equpmen: and site cost R100 for team of 4
workes per day @ workers whio can removeat least 5 ool por day withease
{disposable ovem!l R150 «+ respirelor R30 x4 workers divide by 5 houses. Add
R0 br goves, sakety bools hard ha, goggles which 5 used over project
duration). Waste geperated: 20m” x 7kg/m® = 340kg Jels call it S500kg @
R1000Mon = RAGD00. Transport of waste to Gauteng hom Bloemioniein
example for cisposal = RZ/km and a truck cén teke 24 Tons dstance retum =
S00km total luck lip cod R19 80000 Thus waste for 1 house 5 R19 80000
divide by 48 houses (& 500kg Mhouse and 247 per tnucik) = R413,00. [variable
depending on he type of ranspor) Tolal: Labow = R2 50000 PPE = R100.00.
Waste = RI00.00. Trargpon = R413,00. Estimated lsbour and sbesios cost
per 10! ol 20m? = R3 513,00. One-day accommodation and ood per person
per day (RT00 + R150 + R& + RB5} = Rl 020,00 limes 4 people divide by 5
houses = RB1E0: Therefore, Mr Roels estimated asbestos roof removal cost

par house is R4 32900

745 As & hae quallly of the work parfoimed by the contradors  Mr Rosts considesd 1he

Anal Report dated 2 February 2015 ang five examphiss of the houses assesssd He

than commented B lallows:

7481

The law requires lha a compeenl person do the assessment This means
someone who ha nowledge and experience in idenifying asbestos who can
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quantify the potertial risk, and who knows wha the polential mpact of asbestos
- coftaining malerials can have on the enployee/ residents &5 well as dentdy
cantrols mplemented 1o mitigate the risk, As there is a difference in compasition
of gsbeslos comaning matenas and cther malerals such as Nutec maierials,
bl the matenas can look he same 8 sample analysis Tom #ach house woukd
hare been required o propery execut this poject - even Lo give Bn sccurde
figure In he eport of he number of houses contaning asbesics. Mr Roels ddd
nol see evidence of my type of sample andysie in the repon to coafirm any
asbegos, type of asdesios, quantty of asboslos bws and wher iha asbesios
wes localed in the unil for example, 54%asbestos n old panels higher risk

and newer panels 14% - lawer risk)

The final reporl prowvided thal 153 field workors ware usad dunng the projact.
The mporl 15 o he efiecl thal one of 1he chalkinges 1o the project was that
thera wem some detays and same probrems wih workers not piching up for
work. With this In mind 300 000 houses assessed and the epoted work bme
is n days. This calculetes 10 approximaisly 3 675 DOWSS per day 0 b
inspacied, 63 houses per pesan per day & houses per hour and finally 7.5
minutes pe! house. Then yvou have o wak bewesn houses and arange
access and log dala on a tablet. Sa, whal quality work can one deliver 1 you
are only dlowed 2105 minules per house let alone idertfy asbeslos

TAE_  As o whether or nal the Fina! Repor daked 2 February 2035 which included dalaits of

howses assessed and o the sebfect of asbestos removal amd eradication stage of the
project, Mr Roels stated:

"In my apinion, tha Bport dated 2F ebruary 2015 cowld nol hava been of assislance
in the ranoval or a6t gk lion phasa of the proc]. As mestinned, one woukt needa
Bl of Quantiies o estmate the amounl of ashestos to be removed per square
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mes and per weight, Furthermore, n order 1o manage the project responsitoly . the
epori would need o ientify the pricddty aeas, such as the rcofs  the worst
condilion, in odder fer them o ba removed frst. This needs o be done m order for
the Department bo put outa tender to appot @ Regetemed Asbesltos Conttactor 1o
complale lha work, Tha =76 of sach howusa = alsc rmportanl i oder for the
appapiiale guanlily of new roofing materials bo be sourced  sudh thal tha ool may
ba raplacedas soon as the asbastes roof 15 removed [t would ba Righly problemabe
for the asbestos roof o be remcved and for the residerds of tha house 1o ba lefi
wilhoul a new oo! Tor any patiod of tme. "%

47 As © wheher or not the Free State Department of Human Settlements received walue
or money, Mr Roets staled tha the only value tha the pioject eporl added is that it
had included & pholograph of each house He said 1hal the sizes given In each eport
were probably Inaccurale 26 i gave Lhe size of the stend and nol 1he size of the roof
The aerlal photographs ae avalable on Google Maps. The size of ihe stand is avalable
from munkcipal tniormation No detals weme powded on the condition of the asbestos
and poentiel risk of exposure. No accurale nformation was given on how much

asbestos & n each dwellhg or In jolal,

748. N shor, he Department did not fecelve waiue Tof ihe amourt pad for this pioject. The
work done by Lhe conlraciors did nat constrivle a valpable audd and assessment of
asbasos containing makals in ihe Free Stde province. n oder 10 procem 10 ihe
eradicaton phese of the project, the audil ang assessmen pocess will need Lo stan
agein from scrateh. I this ragard aven RZ0 millon for the work conductad would not

hase gven ihve Deparimeni walue or money.

740 Mr Roes commentsd thet if he had 0 condict an assassmeand of Sl 00 000
housas, ne woud alocate 15 o 20 minutes per house of this size 1o entel, inspect and
record the relevant information and take a pholograph. A am of 7in speciors. (available

competent employess) would work 1 700 days d 8n estimaed R20 million to R30

S Eghinh TTV. p1E
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millian for the entire pwject and it would probably lalke Mr Roels company about 1700
days b complete the work He said thal the biggest Approved nspection Authority n
South Africa s Gijima, wha have around 35 iInspectors and even for a company as lage
as Gijima it would =ill 1ake 15 to 2 years o conplete a proper assessment if o
inspectors were amployed for this pioject, By conlrast, the contracior clams it fook 35

physical deys 1o complete fs assessment n this case

a0 Mr Mamyvike okl the Commigsion the he had seen Mre Roels giving evidencs on
television and was not h agmeemeni with wha he had heard. He undesicod tha
Mr Rosts was "namaing whda happens I phase two ol lhe poject™ Mr Manyie
explained ihal “Phese two iz the implementation Phase one is the incepbios,
conceptualisation, delailed pmliminary.”*® Mr Manyike 100k the view that there 5 no
Iegisiation or mgulation concerning phese one - which hw seid is the phese of ihe

Asbests pmjecl with which he wes concerned.

751 1twas agreed inal Mr Manyike be gven 1he opportunity 10 SLdy 1he iepor prapansd by
Mr Rogls and then elurn 10 mspond iharelo. However, his has nol happesed.
Mr Manylke never retumed to the Commission It musl be infered that for whatever
reason, he decided not 1o conlest Mr Roets’ evideace fuher. He must have reakised

hat he could not challenge Mr Roets’ evidence in any credible way

752 Essentially Mr Manyikes preliminary cominents wem that #Mr Roels was ialking about
his experence in implemeniaion wheress the assessment done by Manyike "is one
before construction. He sad "there is one gven a planning stage. thal is the one we
did” 3 pr Menyke distinguished between an assessmenl camied oul by an expert

wherges “oUr assessmant, a5 | understandit, s about the — ooking at the house iosay

S Traooript T August 2000, p 51, e 221
& Transont T Auguast 2020, p 50,
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wzs there a crack on the house can this house shil sland —if they fift the roof™ ** He
explained: “we am not assessing e ashestos, we ae purly identify(ing the asbeslos
and you referance it as to whare it is, how many are thare, asbesios, whese ane they,
whel spe andso forth Band how fr ae they fiom the landhll sites whese they moast be

disposed pf ~%1

753, Mr Manyike disagreed that £ was necessary © go mside a howse 10 camry oul an
assessment. Hesaid thatafter all his group was not testing the asbestos bul | destifying
it He sad {hat his fieldworkers looked at the shape and the colowr of the rocf to find
asbestos He said that the assessment part of the pocess pertained 1o the “struchue,

he integrty of he house™ %

fad  This zonvact between the Joinl Ventue snd the Fee Seale Departmeri of Hurnan
Settlements was concluded withoul any compelilive bidding process. The oulcoma in
the implamaniaticn of tha contmct is that Lthe service providers, 1he scope of work, 1he

exaculion, he cost and ihe paymerds a® al squally and hially compronised.

755, Neilher member of the Joln Conlract was scrutinised al all o ascertain thair suilabidity
Of Cépacily 10 enter ito such a coniract, No ona in the Depariment had heard of
Qiamond Hil and no irvesugation was conductad into the existence, ragsiralion. VAT
complanca, experlise. capacity of guilability 10 enler Mo this peoject Blackhead was
known as & service provider in Gaulang. but again no considention was given 1o the

skllls or expertise of Blackhead.

M6, Interestingly, thee was no sttempt to inquire into the success or otherwise of the
GCaxeng Asbedos Audil and whether or not Blackhead had performed wel on the

W Teanaoripl 1 August 2000, p 534
¥ Traimcript T August 2020, p 55, lines 410
W Tiansongd 7 ALguat 20M) p 5558
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pmject and had produced value ©or money, Thee 5 no evidence that thought was ever

ghen o any evaluation of the Gaueng projecl and its outcomes.

75 7. Mal only was no enquiry made & to the outcomes in the Gauteng pojecd but. as already
pointed out the Commission has not been refemed o any meelings, discussions,
reseaich of the Free Siake Deparmen of Human Seitenents oF consuliations with
experts 0 ths field of asbestos. This was & project entered Ito i secret. [t was ako a
cortract concluded and implemerted i great haste  Thesm was thus no delibecation on
the pupose of the need br o the cucomes waved from such an Asbestos project.
There ws no regard for the identity, skills and capacity of the service provider. Thee
wes no eal inlerest in of care Tor the lerms of the contract whether 1he actual work to
be done of the cosl theweof. There wes no aversight of the implemertation of the work

puported 10 b dong

8. Tnhe msull istha Diamond Hill had no backgound which would have quakfied thatl entity
© ba par of any contracl with the Free State Departmenl of Human Settlements, kel
alone an asbeslos eradication project, Nedher Diemond Hill nor Backhead was
quaiilled or accredited to work with asbestos in the manner which they had praposed
and which wes the basls upon which they wene eppaoinied.

7 The answer to the guestion whal the conlad was fo depesded on who asked
Somdimes jt would be said jhat the conimct was v the mdit and asessmery of
asbesglas and for the removal and disposal of that asbeslos Sometimes it would be said
that it wes only or the audt and assessment of asbeslos Sometimes the sefvice
proviger wis 10 be paid one amount and somatimes anolher amount. Interestingly, the
sum (9 be pad, an amouni per house, dd not depesd an the naune of he work 1o be

done. L could be RBS0 peighl hunded and fily Rand) per house ta audil and assess
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that rouse and emove and dspose of asbeslos fiom thd house or il could be RB3D

{eight hundreed and fity Rand) per house only to audit and 855655 5 house.

Thes disregard tr the mod importast subslance of the contedt - 1he need amd purpose
e work fo be dong, the cosl of the work - all suggests thal these was no eal intered
in any outcomes o be gained by the $rep Sige Depariment of Human Setiements

from this contmct.

The Jolnl Venture never dsclased thd all work would be done by one of moe
subcontractors andtha Free State Depatment of Human Settiemens never enquised
who woud do the work and never noticed who wes doing lhe work., The use of
subcontractkore may indeed be standard pmctice in govemment work as staled by
Mr Manyike, bul none have dsageed the this incleases oosis exponentially as the

middleman or negotistor or poject manager, acds on a pexentage for his senvices,

Wik such lack of intarest ¥ he conteac! and lack of ovarsight of tha implermentalion of
he contrach it I8 unsurprising 1hal Ihe Free Slate Departmest of Human Settlements
fellad & anquire or chose not 1o notice the arilvmelical disparities in the aciual cost of

the work and the waricus amounts paid o &l those who came to faed al the trough,

The work appears to hewe cosl no mor than about R15 million (ifleen million Randy if
ona diows for some expenses incured by enawe and Masterirade. The figue of
R44 million was psad © Radebe {Masterirade) who paidt R21 milkon to Mr Manyike £
Group (Piy} Lldl There may have been some expendiue o justfy Radebe claiming to
have spert R2T million in tolal Perhaps some funds were spenl by Mr Martin Zwane of
Zenawe wha recaved R15 milian Possibly Blackhead spent money on Mr Modau for

25 ya uninown senices % Thus for actual cods of perhaps R19 milkoh on the

1 MrMartin 2wane stated that pocabibfaly enginesing pul WAS proveced by M SHeve Maodad, whom Martin
Zwané bdle ves was apponied oy Blackhead partin Swane affdat dated 28 October 20410 para 26, F 52 796
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Asbeslos projest the Cepartmert handed over 230 million of taxpayer's money and

was preparetl to pay R255 million

Frofit were pockeled by all concemed . On Group (Ply) Ud claimed to have recesed
R21 million and made 2 profit of about R11 milion; Mastertrade was paid R44 millicn
and clamed 1o have expended R27 milion on Oni Goup {Py) Lid and itsed] leaving a
pofit of R17 million. Mr Matin 2wane received R1.5 million but has not dsclosed his
profl, Blackiwead and Diamand Hill §n the guise of their Joind Venturg) woukd have rmade

an estimaied profit of some R211 miliion bul only received some R186 million n pro#l.

Toel lhese cdculalons ere epproximalions s an odiciment of the Free Jtote
Depaniment of Huiman Settiements Ful records of all estimated coslings and Budgets
da not spparentty exisl for any party - the Joinl Venlure. o the subconhectors O Goup
{Fty) Lid of Masierirade Them s apparently nellher documenlaion nor peaol of all
axpendiure ¥om oOr by any party The involces evaal nothisg, ThiS suggests 1hal this
projaci waes, o baginmnhg 10 end not inlended o be one lof proof of valua and
sxpendiure in production of value bu mergly a project for extiacbkon of and pament of

mongy Lo the Joinl ventre by the Free Sete Depariment of Human Settiemants.

I should be menticned thet Hva demie of Mr Mpambam and his inabiity to asasl he
Commission either wilh documenis of pasonal eskmony 15 not the souce of the
pablem. Mr Mpambani was only one indhidual in & Joint Venture comprising a
registered company Diamond Hill doing billions «f Rands in business. The Joint
Venture and all e constiiuent parts had a duty and obligation 10 keep Rull and proper

records of dl business dealings and financial ir ansalions.
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Mr Sodis prolestations of reliance upon Mr Mpambani @ ignomance about detail ae
unconvincingH15 explanations are unconvincing and his &Xcuses do not ing true

Mr Sod |lacked ceedibility and was dishonest In his evidenca n a number of respects

The Free Siate Department of Human Sdflemenis conlinued upon s purswd of failue
when theme was no regular anc documented nspecton of work done o serutny of
reports presented, no demend for information when ixcomplete Iwoices wee

presented  Insledd, payments win made almast upon demand

Thel paymants continued to be made months after the office of the Auditor-Ganeral had
fagged ths Asbestos pmject on 1 July 2015 and hed ettempted to curlai further
expandilura of taxpayers' money themon spesks o mome 1han juel lack of car and
Incempetence [t is a clear expression of debberale disegand for instruction by the office

of Ihe Audior-General.

Such cormecicus ard calculaled avordance and flouting of all kegisialion wegulalions,
prtocols and procedures fom Lhe moment of wealpl of the Proposal 1o Ihese final
paymenis made io lhe Joint Ventura supgesis malibasance on the pan of officids in
the Free Rale Depatment of Human Settterents in collusion wilh the Joint Venture
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“COST OF BUSINESS” SCHEDULE - SECRET BENEFICIARIES

771. A spreadsheet® entitled “Cost of Business” contains a schedule of payments to various
entities or persons some of which or whom are identified only by initials. Against each
name is recorded a sum of money in Rands ranging from R1 million to R10 million. The
“Total Cost of Business” is added up to the sum of R82 608 567,90 (eighty-two million,
six hundred and eight thousand, five hundred and sixty-seven Rand and ninety cents).
The Project Value is recorded as R255 million (with R127.5 million to be paid to the
Joint Venture over 2 financial years, that is 2013-2014 and 2014 to 2015). Against the
R255 million the Total Cost of Business amount, as scheduled, is set off
(R82 608 567.90) resulting in a “Project Value-Cost of Business” of R172 391 432,10
(One hundred and seventy-two million, three hundred and ninety-one thousand, four
hundred and thirty-two Rand and ten cents). From this “Project Value” amount it is
itemised that R86 195 716,05 (eighty-six million, one hundred and ninety-five thousand,
seven hundred and sixteen Rand and five cents) each is allocated to Blackhead and

Diamond Hill.

772. The schedule also contains three columns entitled “15t payment”, “2" payment” and “3™
payment”’. Sums are identified against all but one of the names, under one or more of

those columns.

773. Mr Sodi explained that he and Mr Mpambani had a discussion about the preparation of
this document which was to set out the costs of the project. Mr Sodi said that after the
discussion he left his office for another meeting in the boardroom and, in his absence,
Mr Mpambani prepared this “Costs of Business” schedule on Mr Sodi’'s own

computer.5® The purpose of the spreadsheets, said Mr Sodi, was to indicate “how much

594 Exhibit TT8, p 123.
595 Transcript 19 August 2020, p 133, lines 18 -22.
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the pmiject & going 10 bring in fevenue” % Mr Mpambani then told Mr Sodi thal he had
emaled fie spreadsheet fiom Mr Sodi's compuier to his own because he had further

work ¢ do on the document

774, On 3B March 2015 Mr Mpanbani sent an emaif to Mr Sodi™ addessing him as Eddie
and asking him 10 noke thet the payments highlighted n yellow were the ones for
Mr Sodi to “take cam of and the res! would be dealt with “s6 discussad”. He thd 5
Mr Mpambani, said tha he had "eflected the paments 1IN two balches " In his evidenco

Mr Sod sad tha he recsled receiving this emall™

775, Mr Sodi bld the Commisson that he had firsl seen the “Cosl of Business™ schedule in
he cowea of discussions with invastigalors of the Commission M7 Sodi said that he
was surprised b see that he wa only getting the sum of R86 millicn when he had
expacted 1 eceive R1035 millon.* However, as noted above Mr Sodt also siaked
thet he wes swere that Mr Mpambani had preparad the spreadsheel an his Mr Sodi's)

computer in his officer ¥

776, The "Cosi of Busines™ spreadshee! indicaes paymenls made io "Maslerade”

{Ra4 296 567.90), "Mertin™ {R1.5 millon), ~Stever (R1.2 mdllion),

777 Mr Sodi 1ol the Commissicn thet he "did not look al the spreadshests™" and denied

emphatically amy knowledge of any of the other peyments refiected on this ‘Casl of
Business”scheduls. He stawd 1hal “no money should have gone 1o any other parson”

and tha thee was "no one else who was paid from the funds that went o our account

™ Transcript, ™ August Z020,p 136 Uney T-25.
7 Extibll TTB p283

= Tanscrpt W August 2020 p1 38HNeS 14

1 Tanscript 19August 2020.pt44, lines B-23,
¥ Transcrpt 19 August 2020 p135

¥ Tanscript 19 August 2020 pE5.156
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nol a singe indviduall and “there’s N0 payments thal were paid from 1he Jpini)

Vienture) because. [ was the signatory to the aceount™ ¥2

7. 3Snce fhe schedule contained those payments which were made to persons o enbilies
opmly and legtimalely dentified with the Asbestos Audit il was wnusual fo find
paymenls made D other eptities or ndividuals which or whe wee only idertified by

iniiels such as “TZ2" “TM" “AM™, “JT™ md cthers.

7M. Itwas put i Mr Sodi that a businessman such as hinsell would have been interesbd

inhe coss incured by the business and he memly esponded " didn't pay attention® %0

T80 Ithas elways been comman cause thal the Joind Venlure Agmement™ povided for all
profiis to be shared equally. A paragraphs 2104 of the Joinl Venture Agreament it was
recorded thet the works wem 10 be “spiit ona S0/50 besis™ and al pamgraph 5 that “AK
ha Costs, (drect and indiect & agmad by bath parties) wnrcumad by either party poor
andfor during he dualon of he conlmct will first ba deducied befowe any disbusement
of funds or profl shailng”. As Mr Sodl conflfmed i his evidence. “we kew wha the
coss ware golng 1o be . wha then would have emained was an amouni that woulkd

be shamd agually between the two paties”

781 When asied why those payments wese nol paig cul of the bank account of the Joint
Vanture if such payments refalad 1o the cost of the business, Mr Sodi could onty espond
"I didn't pay atantion™ ™ He was unable 10 answer the question tha a leqgitimale cost

of the business would be paid oul of the joinl accourd meedy responding "l did not pay

&3 Transenipt 1 August 2020 p149, lines 520
SOTrangipt 9 August 2020 p 150 Hnes 7 -8

5 Extdbl TTB.Y, p B0,
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5% Tranacrpt 19 August 2020.p150, lines 7 and 24
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attention 10 hal email, .| did nol see the part whee he saps the one highlighted

yellow musi be paid by you™ 57

Mr Mpambam's emaill indicated thad be had discussed s ssue with Mr Sodi whe
canfitned that ihee had been discussions. When it was pointed oul thd a businessman
woud went i see that Mr Mpambani had canectly ecorded the posmon Mr Sodi had

o enswer,

Mr Sodl Did the Commission thet he knew of no person with a legitimate claim to any
paymant, " Unfortunately, his business partner appearad 1o have Known a number of
pecple who wem [0 be pad moe than R2: million fom iher Jeint veniure Dusiness

anout whom Mr Sodl mew nothing ™

Itwes pointed ol 10 Mr Sodi thal the only persons whom he Kngw werg those persons
whose payments Bppesr o be jegimate business @ xpemwes bl that he dd notl know
even one of hosa whose peyments wes suspect. Mr Sodi espondad Lhat "mayba 1his

guy had his own arrengements which he did nol disclose to me" 5%

The difficuily wilh bis response, 8 poited oul 10 M 50di |5 tha | appeas tha
Mr Mpambeni did not inend o conceal 1hese ather payments from Mr Sodi. Aler all,
M Mpambani had discussed the schedula with him prepaed ihe documenl on
Mr S0dis computer, etumed the complated schedule 1oMr Sodi and an accompainyang
emal wih advice ragarding responsibility or the payments  kr Sodi agreed that it would

seem tha there was no alempl & concealment by Mr Mpambani®’

= Trannerpl 0 Augyst 2020, p 150, ines 24 .and p 151 Ines 4.7
B2 Tranacrigt 19 Augiss: 2000, 5 197, less 11-12

= Transcripl 19 Augum 2020, & 189, fiks 1-12
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M6 In his evidence Mr Sodi agreed with the proposition thal thee was an inention on the
nat of Mr Mpambani ¢ cosceal ihe idenbity of persons io whom paymernls were being
made. He akn admitted tha n was reasanable o concdude tha Mr Mpambani

contemplated ilegtimate payments 1o & leas! somea of the people

Concluslion on the Cost of Business © he Joint Yanture

787.  The Commission concludes tha Mr Mpambani, represeniing one party i the Jont
Venture, prepared the schedule sdiing out the Costs of Business to the Joinl Yenture
md that this schadule was sant to mceived by andknown and understoodby Mr Sodi

represenling the olher pary ¢ lhe Joint Veniure,

Beneflclapy.“TZ"

788 One set of Inltlals is that of “TZ" The schedule recoids ihe sum of R10 milkon in 1he
"codt of business colume’  Under the ™Year 1° columa Bn amourt of RS milion 5
reflected, The sum of R1 milllon is recorded under sach of thw three paymem columns
{ig. R1 miion - “1"Paymenl®, R1 milion - *29Paymenl*.R1 milicn - “3"Paymenl”}:
The “3" Payment” of Rl miflion is highlighted in yellow, which accoding to Mr
Mpambanis emat of B March 2015 mesant that Mr Sodi was [0 “teke calke of that

payment

The Fenga Rover. RE00 000 {s& hunded fhousand Rand)

78, On 21 December 20015 a sum of RSO0 00 six hunded lhousand Rand) was

transfamred yom the personal bank account of Mr Sodi hekd al FNE (o the ARSA bank
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accourt of SMD Trading Group GC (SMD} which 5 held i the name of Ballito Ford

The credi deseriplion of the recipient 1s ieferenced as T2 2

Q. Mr 3M Duminy, a mernber of lhe SMD | confined thal Mr Aulu was a customer of SMD
and thal on 23 March 2016 5MD invoiced a Range Rover 2013 model to Mr Zulu. The
SMD invorce indicdies the price of the vehicle 10 be 8 [olal of R1 385 964 (noluding
VAT of R134 035.09).A cash deposit of RES0 000 wes paid towards this purchase price

and the balance was inanced by Wesbank 517

The Explanation

791 Initially, Mr Sodi gave no aexpianation 10 investigalors for this payment of RGDO0 000 i

hundred thoussnd Rend) fling the Cormmigsion that “the guestion wes nol posed 10

me™'* and (nat he dig nol wanl to “speculate an infmals™""

TR h his seconc affidevlt to ihe Commission %' Mt Sedi confirmed that Lhis payment was
made by himsalf o SMD dealership In Balite, Kwa-Zulu Natal, He sxpiined that he
and Mr &ty had mat n aboul 2011 and had deabped a fnendship. From Ime 1o ime
he would vislt he soclsl venuwa knownas “TZLounga” situgled in Pretermaritzburg and,
when he dd sq K was conveniert for him "o also replesish the slock of my bar al my
Zimbad home with liquor and soft drinks” ** During 2015 Mr Zulu’s lounge did nol have
crackl cord facikies and Mr Ailu @tendad "a g teb to me because | do ol aweys
cary ctsh wih me” At the end of 2010 Mr Alu infmed Mr Sodh that | had
accumulated a bilt in the region of RE00 000 Ewx hundred thousard Randy al T2
Lounge™*and enquired when Mr Sodi ntended 1o sette his bl as he ¥ Zulu, was

MIEhiBILTTS, p 20

1% Exdwlbly TT6, p24

“WTranscript B August 2020 pl185 limea 23-24
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abod © purchase a vehicle Mr Zulu equested that Mr Sodi make the paymeni 1o

Sp &

33, Mr Sodi gave a simila explanabion n his evidence befoe the Cominesion addng that

he had bought this alcohol over a period of aboud s menths of 50 once or wice a
monih®* and thd it was always 1N my car; | ahways 100k the stufl with me*“He did not
recall M 2ulu bringing him a delivery in Zimbali Inttially, he sieled n his andence that
Mr Zulu "does not have credit cand facililies “and laber qualifeed thal ™ say thal on the
numbar af otchsions thal | was there, thie ware no credit card laciilies” ™ When
pressed on the sum of money wolved for the puchase of akcohol over A period of
about sik monlhs for his holiday home in Zimbali he told the Commission thet “certein
types of doohol al pricey” detaillhg hal champagne codls between Ra 000 and
RS 000 per boftle g that ha is “an avid o lector of whiskies™ 5

734. h en inierview wilh the Commissicn nvasiigators,®™ Mr Zuiu responded that ~Sodi
made aich paymant © SMC ont my instructions in discharge of & debt due by him 10
oni ol my businesses TZLounge. for goods sold and delivered and serices rendersd
during 2015 %" Ha slated “supperling documentsbion and details of ak sales ta M Sok
and ather customer ak nol i My possesion. This is due 1o the nature of the vbrmal
business that TZ Lounge has been operaling under since its inception. The running of
this busness does nol keep documents 86 fr back as the penod under question”s™

Mr 2ulu stated that the close corpotion has an accouni with FNB which had provided

a crexhl cerd maching bl he “speculaled” the “themn may have bean ingances wher

;Ewnn‘_ﬂ!.p'm
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the machine may not have worked as this does happen from e 1o time bt | cannot
recd] specilic instances™ %9 Varous adhoc third parties would have been used from
time to time™to make delivenes bul Mr Zull tald the investigaors tha documentabon,
delails, detes, addresses. vehichs makng deliveres wore af%o "ot in his possession”
by reason of the inbmal nature of the business 5 Records of Mr Sodis debt would
have been kept "in wiiing and by mental note™" bul no documentation thereof was

available.

785 Mr Adu bid the Cemmigzon Ihd he had known Mr Sodi before 2014 and tha he had
teen a cusiomer of his business®™lor about thvee years®? Duning this me, he would
place “orders of liguor In particularmat the TZ{ounge whes od and Bquor is 50id in
Sobartu Township. He aald that there “will be dianes whaie the order o writleh down
md the amouris of mongy™ which °J think £ will be about REQA 000" ang Mr 2dy then
wert on & offer to the Commission *1 could chack the diaries” * Mr Ailu responded 10
he quesiicn why he had asked Mr Sodi ta make payment of this sum for his peiscial
benefl enc not 10 Lhe business by Simply statlng thal e was a soie owner with his wife
ad saving el “when you run & business 101 your Mmowes 10 be paid 10 you thal are
owed & you, you e diferent methodologies™*** Ha then complained & 5oma length
that the Commission Investigators had falled to ask for documeaniation which was why

he had not povided benkong end other infermation,

836, Tha wMrSadi had made payman of the sum ol R600 000 ol of his awn banking accournt
b SMD Tradng OC 0 endbla Mr 2ulu © puchase he Range Rower was nol initially

revealed by either Mr Sodi or Mr Zulu in their affidavits or slaements 10 the Commission

% ExtibI TT5.5, 6,
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831 Extbi TTS.3 p?
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Investigators and only ememged cnce both were questiored about whal had been

dscoverad fom Mr Scdis benk ctalements and ShAD

The explanation offered by Mr Sodi and Mr ZAulu & simply &Blse and dishonest. Mr Sodi

never boughl liguor of thal amourd from Mr Zulus business:

Firsl. TZLounge 15 descnbed by Mr Zulu & a "spodis bar™ n Sobantu townshp
putside Pigtermanitzburg wher Tood ad alcohal ae sold. Yel, Mr Sodi would
have the Commission beleve that this is an outlet where he purchases boitles
of champagne cosling some R 000 or RS 000 and whem "an avid whisky
collector finds producs. | 15 scarcety cedible thal such preruses would gtock
whd can oanly be impored champagnes and whiskies a2 all, let alone n
sulfclent quentities for one such as Mr Sodi 1o meke puchases hom stock on
hend since them is no suggestion thet special orders wee placed in advance

which would involve the ceation of documentalion;

Second, Mr Sodi claimed hal he wenl 1o the sports bar himsall and 100k 1he
liquor and “il wes atways in my car” that he transporied the baxes of akohal
These reguiar visits ovar the period 10 TZ lounge 0 purchasae slcohol wee
supposedly beacaisa he would visil his son in a nearby bosrding school of go
© hs holiday home n Zimbali. Yet, #r Zulus watien slatement lo the
Commission Invesligalors specifically stated that the paymeni for the Range
Rover was in discharge of 8 debt ~or goods sold and delivered and semaces
rencerad”. n &eot, Mr 2ulu refaned in his siatement to “orders ne will placa™
However, Mr Zulu was ungble to provide any details 1o the Invesligalors of

vehicles used by TZLounge v making deliverias,

Third Mr Sodicleéms tha over a penod of about six months he expepded some

Re00 DOO or moee on dooil wihoul 1Bng a credt cad of making a bank
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tansfer & the close corporation which owned the business, Infct, Mr Sodi told
the Commission the “Zuiul does not have credil card Bciliies™ which was not
he version of Mr Zulu whe stded that TZ tounge did have a credd card
machne provided by FNB. He could not state when or how oflen that machine

failed b work of which FNB apparently faled to ensume was i working order;

Fourth, itls unikety that two businessmen - one operating a large commercial
enterprise, Blackhead ad the other occupying the high-tevel of appointient of
Direclor-Genera!l in the civil service - would be so Imbmal in regulating their
commexial melationship: The ene buill up a debl of over half a million Rand
over & parlod of some six months. Ye! Mr Sodi and Mr Zulu wes supposedly

heppy to aperste on a somewhal casuat cash basis,

Fifft, the amunt of Ihal debl is nowhem recorded - al least not for pesenlation
b {he Commission Mr Zulu said that the lally of what was sold and 1aken by
Mr Sodi was kept "in wniling and by menlal note” and even suggeded he was
in pesseseion of "darigs” mcorging same which he never produced It begs
betlef ihat any busingss would allow such a debt to inceasa ta such an amourt
with no piool Iheeafl or would dispose of liquor withoul any siocktakong records

It I noled 1hal businesa and accounting records lor the ciose COMpo@NIoN

operating & TZ Lounge woult be expected 10 be prepared 1or LAX PUFPOSES;

Sixth, the shsence of eny documentetion is suppasedly justified on the grounds
that the TZ Lounge was operaing ~on an informal basis... since #s incepton™
siands in contsast 1o s aility o scue and make available boltes cosing
thousands of Rands and whisky o dedighl a golletior, Given the monetary vaue

of Mr Sedis cislom Aone, this wis a subslaniial business;
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Tary Seventh, it & somewhd surprising that Mr Zulu alkwed this debl to ixcrease
morth by month and be mplled over month by month withoul demand for
paymert. When, according to Mr Sodi request for payment was made by Mr
Dilu, there wa apparently no discussion abaut the amount mvoived: Mr Sodi
offered immedigt payment: Mr ilu Inskead asked fof payment K be made o
a degership as a deposl on the purhase of the Range Rever In othes words,
immediate pgmert o Mr Zulu was neilber needed by Mr Zulu nox miade o him

personally;

74978 Eight, the close corpomtion which owns 72 Lounge Moow Imvesiments 371
CC wes deprived of aver hall & million Rand as this was ihe entity which
purchesad and sold stock and inkended o make 8 profit Payment Tor these
goods wis NeVer ecaived by the close corporstion of which Mr Zuly eng his
wie e he ownes. Mr dulu claimed that his business al the Lounge was
conducied on a very informal basis yel the legal incomporallon of the close
cofporation suggesis 8 sophishicated businessman wiha wes happy 1o have a

sophisticaied cliemele with ®xpandhod 1Ashes:

79749, tine Mr Zulu was indignenl throughout the investigalion of his aflirs and
queationing of himseil thet he was being subjected to his process This is
evidenced & some lengh in his wntien responaes to the Commission. He was
vexed tha the investigatars had not themselves purswed documentation evan
going o 80 far &5 o slae o Ihe Comimigsion “| would have expecied the
Commission & have investigated my bank accourts by virlue of the 511t goena

powers Of Summons powers the they have al their disposal "*Yet, as was

#5Exhibit TTS51,p 5
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poinled od & him when he gave eviderce, his bank statements would have

been silert on this paymenl made on his behalf ta EM3 Trading CC;

797 10 Ten, Mr Zulu repeded 1hal he had made a full disdosue of all inancal inteests
and dealings and thd the Commission Investigators had bied to ask elevant
quesions or read relevant documeniation. When specifically asked in a letler
of 28 Augusi 2000 o provide the relevant documentation n his possession thet
he had tokd the Conmission hearing that he had not been requested to fumish
he esponded "Please find the atached declarabon in relaion to lhe paymeni
of the vehicie under question in which the R600 000 5 nherently declared. The
ingihuation thet this was an atlempl 10 hide the declard funds is themfore
incarect” ®*" The documeni eftached by Mr Zulu o this response 5 blled
“Finenclal Disclowre Form -Annaxurg A**for the Financial year 2016 (o 2017
and appears 1 be a fom pepared for his empioyer since 4 requies infomalion
such s & PERSAL number which s a Govemmeni employes eference
number and alsaasks I¥ the name of the Depanment and salary Javel n e
dotument, Mr Zulu has indicaed shargholdings in thres entities incluging 100
shares of nil velug in T2 Lounge and his owneship of four mator vehicles &
Nowham in 1his document is lhee any indicalion 1hal Mr Sodi oF anyone else
made any peyment 10 Mr Zulu or an his behalf to any olher entrty i espect of
any A55€t including any molor vehicks. h short records pertaining o Mr Zuls
reman sienl 10 mspaci of himsell and Mr 5oc¢: and paymanks made 1o him or
oh his behalf,

87 Exb TTS.3 p S
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arF . k & mportant to eflect the nvestigation dore Ato the business of TZ kunge
which was camied oul after the hearings. The mvesligsbon revealed the
tackaground into ownership of the tavern, and the existence of the credit cand
machne, ‘The eport also deds wilh the natum of the business of T2 T he bank
slalements of Momrw Investments show tha A 5 undikely thad one customer
coud heve accurmuiated a debl of RBOD 000 al thal time No poof of stock

purchase b support Mr Sodis orders couid be found and

78712, The evidence of Mr Sodi and Mr Adu on ihe eason for the payment of
RE0C 000 to SMD should be ejected.

8. Te only conclution which the Commssion can reach is that the siory of the
indebledness of Mr Sodi 1o Mr Aild i the amount of REM D00 Eix hundred and four
thousand Rand) by reason of purchasas of alcohol at the TZ Lounge i pusa fabhcation.
Tnal fabrcation & tendered on a haphazad ard Bcie basis 10 abempt to explan 1he
pament by Mr Sodi of RGO 000 to the molor dealers on hahall of Mr Zulu, The need
for justficalion of such paymant is 1o emova this paymient from the ambil of the granting
of the Aabasbs coniacl n tha Fee Saie belwesn the Blackhead Diamcnd HIll Joinl

Venture and lhe Free State Deparment of Human Settlenents

799, Mr Sod agreed with the poposition put 10 him that the involvement of Mr 2ulu in the
Asbeslos contracli was necessary becaise he neetled lo approve the budget
adisiment™® and tha he knew ihat the roke of Mr Zulu was to make sure that the
cantract obtained approval and that the funding B4 the contract became a vaitdble *'In

shor, kr Sodi congcurs the the approval of Mr Zulu was essantial for the Joint venture

40 Transcript 19 August 2020, p177 180
81 Transcript 19 August 2020.p178
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¢ obtdn both the Asbesios contract and the R255 milion two hunded and fifty five

million Rang) the Joint venlure was to be paid

Both Mr Sodi and Mr Auhe admitted thal they had each known each other for sevesl

yedgs before ihe conbact of Backhead n a Joirl Venlure with Diamond Hill was ever

mooled. They had not only met but both said they had becone friesds

Itis: notable that on his version Mr Zulu saw no impropriety in agesing to Mr Maokhests
proposals conceming Blackhead nolwithstanding thd he was both a supplier of aleohol
b M Sodiend considerad they were friends. Yatr, whan questioned by the Commission
Investigators. Mr Sodi dsavowed eny knowladge a5 10 any pesson wilh the ndials "TL
athough a ha Commission neaing he ageed tha he knew someose with those
Inkials, who had been invalved In facilitating the Asbedos pject and 1o whom he hed

made payment "’

The paymert of some RE00 000 supposedly 1o setile a debl for alcohel is without doubt

a ficton

As discussed in some detal above, Mr Sodi and Mr Zulu am aking 1hws Comimission
t acoept hal Mr Sedl purchased alcohel of & superior qualty and price from a township

ieunge which in ihe next beadih is steed 10 operate on an informal basis

Alhough them was & credl cad machine available fumished by FNB this was nat used
by Mr Scdi 10 make payments. INstesd no recodd was ever kepl of Mr Sodis
indebtedness sava lhat of "mamory"and dary recomds which do nol apparenby exist.
Two busingssmen, both of whom have incompoated their businasses, il o keep

records and diow such indebledness 1o accrue over a period of bme.

83 Transcript 19 August 2080, p1 Bo-18G
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BIE The goods were either delivered by Mr Aulu or taken away by Mr Sodi — dependimg on

who gave aidence bt thee is no indication of the nature of alcohol bends, carons

or botiles or any evidence thal such purchases were 8YEr made

BO6 Ths purchase and consumplion of alcohol alegedly occured because Mr Sodi was on
his wey to or fiom his holidey home n 2imbali of visiting his 50n & boading school n
the vicinity of Pietermariizburg. These travels ae wsed 1o explain Mr Sodis Tavelling
vasl dislances o purchase akeohol fiom 8 township tavem which jusl happens 1o be
owned by the man who 5 Direclo-General of ihe Deparimeni fom whom Mr Sodi

hopes © achigve assistance n obtaining 8 conlmect.

807. No axplanation is ever cfiered a8 1o why the Dreclor-Genaral of the Department of
Housing bssed n Pretorla, dways mensged 1o be & the TZ Lounge 0 a
Pistarmarfizburg township when Mr Sodi pasged by and wanled io puichase alcohol

The Magewll - B1 000 000 {ong mullion Rand)

08 On 2B May 2015 the sum ol R1 millien was tansfemed fiom Blackhead's ASSA bank
accourt b SMD's ABSA bank account the same moiod vehicle dealeship in Ballita

Mwa-Zulu Matal where the Range Raver was puchased . The credi description of the

reciplanl is ieferenced as "Thabani 2ulu”.

BOS  In an affidewvit Mr Duminy of SMD corfirmed thal the paymenl was applied towaxds the
~sde of a Maserati 10 8 Mr Mabheleni Nwli | ™+ SMD had purchased this Maserati for
the sum of Ri 554 419.51 pne milion five hunded and Fifty four thousand four
nundred and minetean Rand ad #iy one cenls) and then sod this vehicle to Mr
Mabheleni MNiuli #dr Nl for the sum of R1 8868 74030 SMD accepled & Jaguar

vehicle fom Mr Nl & R 000 000 one milkon Rand) & a adedin lowards the value

MEEanini T, p 11
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of the Maserali. Mr Duminy exptains thal “the R1 miillion paymeni made by Blackhead
on 26May 2015 went towards the settlement of the RE9D 00D on the Maserati that was
owed to Mr Nwili. The excess of R110 000 was retained a5 Mr Niuli owed SM) monies
under cther transactions B olher words Bwe whole A1 000 000 wis codited as

indebtedrness of Mr NLE to SMD 54

810. Mr Sodl| dealt with the (ssue of the R1 million payment in his second affidavit He 5aid
that he had oanved Wr M BT million i order o furber bis business. Unforunabedy.,
this was not dealt with h his cmal evidence bul his version ofa loan canot be accepted
withoul further Livesfigation. Why was there a reference of Mr Aulu o the records of Mr

Sodis company in reletion © this payment? Why wes it nat paid direcily to Mr Nudi ?

817 Mr Ailu eppesred provoked and somewhal irate in his affidawis and his testimony
malrieining “The one mililon | have na clue about thet™ “* However, when pessed wilh
the reference in he payment from the bank account ol Blackhead®* to SMD -
"dasciplion & per our bank slaemenl: Thabani A" - MrZulu explained 1he
cenngction betwaen himself and this Mr Nuli who had 1ecaved the bewsfil ol R1 million

fom Backhaad undar his name.

812, Mr Zulu lold the Commission: " c&n gnly speculaie the it could be that Mr Niul was
riroduced D [Md Sodi by mysel™ and went on tc detal that he knew a person
Mr Mabheleni Niuli, in "my business that | do in Pieiermaritzburg™~**and thal he had
mown Mi Null as & businessman and *| Introduced Muli te Sodi** which intraduction

he sad had happenad in Gailtang in an UNKNOWN year.
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813 This chan of connections was slowly and reluctantty revealed 1o the Cominision by

B14

Mr 2ulu, Initially, Mr Zutu was indignart al any suggestion thal he TZ had any
confection with the A1 millicn recoded on the “Coa of Business™ schedule as having
been pad or was to be pad 1o himsell & either the frst or Second o hrd paymeni
Then he deried all knowledge of the payment of the B} million paid by Hlackhead 1o
5MD. However, thd psyment from Hackhead 1o SMD was cheary iderlified as
poertaining © himsel — “Thabani Zulu™ - dthough the paymen diectly benefitied
M Muli 28 pat paymenl for the Maserati. Only Ihen did Mr Zulu admil thal he knew
Mr Muli I fact when il was put 10 him & the Commission hearing tha Mr Sodis
explanalion for the 15 Lhal he jusl "associated you with Mr MIuE 5 he responded: 't can
only speculale that it could be thal Mr Niul was intioduced 1o Mr Sodi by mysetf™ and
he hfien wert on o disclose the persocnal link badween all thee pevsons - Mr 2ulu,
Mr Nuli and Mr Sedi.

Regreltably, nelther Mr Sodi nor Mr 2ulu evealed more aboul their conneclicas with
Mr Muli and why Mr Niuli eceived he benefil of R1 million under the rubnc of 8
pament involving Mr 2ulu, Ong cannst help Bl stongly suspect that this may wall
have been anolher kickback for Mr Zulu's benall b Turhed investigation will be
necessary. The Commissions investigators irked fo locale this Mr Null over a long

pelod withou! sutoss

Banseficlary-“TM"

813

Another s&t of initals 5 that of "TM". The schedule records the sum of RS milbon in the
oot of business column™ . Under the “Year 17 column an amound of K25 milkon is
reflected, The sum of R1 milbon 18 recorded undar wo of (he (hee paymsent columns

fie. Rl million — *12 Peyment™, R1 million — “2™ Payment™) and R500 000 s recoided

#2 Transcript 6 Auguat 2020, 04 66.
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in the third column, that & "3 Payment™: The "3™ PFayment™ of F300 000 5 highlighted
in yelow, which accoding 1o Mi Mpambanis emaill of 28 March 2015 meant that Mr

Sodi was to “toke core of that payment.

Blackhead Consulling pays for Mr Mokhesi's poperty

B16. On 2 April 2015 Lhe sum of REG0 000 kix hunded and fifty housard Rard) wes
transfemed from Blackheads ABSA bank accoun to “Kamer Weibmann and Joubert
Attlorneys® st accourt held at FNB  The entity isa firn of attoneys h Bloemforien
caTying out corvayancing work . Me Aniche Heine from the firm acled as cofvey ancer
i1 the transfer of a residential propedy Silusled & No § Wid Olive Haighis.
Bloamiontain, © e Lkemo Family Trust. *'That iransker was registened on 29 January
2018%The puchase price of the property was R1 840 000 bne million six hunded
and forty lhousand Rand) The sum of A650 000 from Biackhead was paid as the
depodl end lhe balence was funded by & marntgage registered over lhe propedty in

favour of ABSA for the sum of R1 million.

817. M Mckhasi is he founder, a Trustee &nd a benaficiary of Likemo Famity Trusi, This
Trust was prmad on 4 May 2015 SLatters of Authority were issued by the Mestar of
the High Court & Mr Mokhesi and wo others on &7 Odober 2017 % Mr Mokhasi signed
the ofer & purchese the poperty and all conveyancing documents on behalf of the

Family Trust

W Exnipli TV, R 10
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In the first affidart Mr Mokhes: fumished 1o the Cornmiission . he stated °1 have never
eceived kickack from anyone in relaticn 1o this project, whether thewsgh paymest of

my pmperty bond childen school fees ate 5%

VYhen he was confronted with the documentation n the hands of the Commission
Investigators, Mr Mokhesi deposed b a second affidavit with prepaed esponses 10

specific guestions on this bpic. Mr Mokhesi steted:

‘Duanyy lha bme of the Asbestos Audit | becane acquanted with Mr Edwin Sodi
{"Sodi"). we becama friends As a result of my appreciation of Sodi's business skills
and my impression thal be anjoved wealth, Irestived o approach Sodi 1o joinmai n
the Wvestment 10 3 poperty ansaction. relemieg to the scquisiiin ol 1he poperty
relared 0 w1 paagraph 8 fesdential proparty siluated al No 5 wild Olive Hegl s,
Bloamiontair] Sodi was niersled whemafler tha | tesmo Family Tl represiited
bymygell concluded & commercial ranagetion . . neads to ba 1 econdad that al thie

junclurg tha Asbestos Audd which was conduciad by Blackhead Consulling (F1y) Lid
was alendy fhalizad al ths ima ihal the it anax tha was sntemd inlo Sodl, in tems

of 1he grovislons of o agesment caussd payment of the smounl of RES0 D00 ta the
sl acoount of Kemer Waibmann and Jouberl Aflorneys, N order to seitie Sodis
poetion of Iha purchase considention inespect of 1he poparty Hneshnent S

The agreameni enlerad ino between the Likermo Family Trust and Backhead™’ ecord
reflected that the piaperty had been idendified as a poential invesimen oppotundty in
which the parties could be inierasted, thal Blackhend would contribita RES0 000 six
hundred and Mty thousand Rand) io the acquisition of the property while Likemo Family
Trust would raise the balanca of Ry 000 000 fone million Rand) of the purchasa pricea.
T poperty would be reg stered in the name of Lilkemo Family Trust and Likemo
Family Tnes! would be ertilled 1o ent oul the property and would manage the ental
eniefprise with the parties sharing in renlal income propardanately. On the sale of the

property, €ach party would recaive their infial invesiment and the capital appeciation

S5 Exibil TT2.1,p 26,
*E Eytibl TT2.2,p2-3
7 Extibi TT2.2, p32
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proportionate & ther hibal investment. There were also amangements for Likema
Family Trust to pay certain sums to Blackhead should the property nol be sold within

seven years from the date of the agreement.

B2i. Mr Sodis evidence was tha he had not hitially mentioned this payment by Blackhead
b contribude 10 the purchase of the immovdabte poperty regsered in the name of the
Likemo Family Trust of which Mr Mokhesi and other Bmily members wer beneficiaries
vecawse he “deall specificdly wilh the quedions that were posed to me ™ and he
"responded © those que s lion®™ Mr Sodi now fold the Commission thal he was a
property Invedor and esponded o Mr Mokhesis poposal of the develpmenl. This
seld Mr Sod| was “a perfectly legiimate and ebove-board tmnsacton™ 5

822  Mr Mokhes| conllrmed thal this property had not been renled oul and was the propety

in which he himsef msided a the time when he legified before the Commizsion.

823 The explanation offared by boh Mr Mokhesi and Mr Sodi lor the paymert of Ibis sum

ol maney is 5o iIncomprehensible the it must be ejected s Blse:

B231. The immovable pioperty is registered in Ihe name of only {he Likema Family
Trust. The poperty Is registered in ihe Deeds Office in the name of Lkemo
Family Trust with a morigage Bond in favour of ABSA Bank in the amoun of
R1 million £ne milion Rand; regisiared ageinsi the property.*® Biackheao has
no interest regiswered in this poperty nor caim on this prperty. Both Mr
Mckhesi®' and Mr Sodi clam 1o underdand and agree with this legal and
commerial state of affairs. *¥ However, when Mr Mokhesi was questicered why

netther Blackhead nor Mr Sodi had righis in this property oF any security for {he

** Trunweripl 10 August X120, p 87
B Transongd 19 Auguss 200, 5 308 e 2
SEhi TT1.p 15
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supposed investiment and it was pointed out that, should Mr Mokhesi die or the
Trust could not pay instalmens on the martgage bond fegistered over the
property, then the property could be dtached and soid in execittion by the bank
45 morpge nd holder, b2 was incoleenl n Ris inabiity 1o explain this
bizame “commercial transactionr . Mr Mokhesi foukd nol provide any

explanalicn or answer and meandered on and on appamntly lod n this merass

of irmprobability %2

8232, Mr Scdi clams to be "a propedty Lnvestor, commercial and esidential” "also
lookng & & partner who can invest with me"#* However, i was nol Mr Sodi
bul Blackhead which made the investment. This wes an enterprise supposedly
entered o by a reg slered commercial erntity - Blackhead. Blackhead had a
thet time. annual inceme in the millions g indeed bilkons of Rerdds = |t
slrains credulity 10 even conlemplate tha Blackhead would seek a commercial
and invesimenl parner to purchesa immoveble praperty valued al no mose than
R 1850 000 e million six hunded and Mty thousand Randy  The partner with
whom he claims 1o have made the invesimant. Mr Mokhesi. was only sbis 1o
rmise funds through & mortgage bond against the propony,

8233, Naither Mr Mokhasi nar Mr Sodi have given any indicstion why here wes of
coudd ever be ‘pontial investment opportunmy”to be lound in this property
The pumported recordal of same in the investment agreenen of 1 April 2015

oflers na assistance in this regard,

5234, To the extant tha Blackhead 15 clamed o ba an investor in this property it

shouid be noled thal them has been ne poduction of a resclution of directos

53 Transcript2 B Septembel 2020, pB4-91.
S Tanscript 19 August 2020 252 line 8
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t make such purchase, no record of any mintes where the company
daermined wpen this investment no provision of any conpany ecoids or
financial statements recording payment of the monies 25 an investment or the

acyuisilion of an &@sel i the company fegester;

Blackhead has gone ¢ the frouble of legistenng itsell as a company n leims
of South African legislation while Mr Mokhesi wert 10 the loubie of registering
the Likemo Family Trusl. Ye! nedhor entity. Blackhead or Likemo Family Trusl
wenl {o lhe tiouble of ensuning thal their invesimend ageement was daflted by
an gitomey or even poeperdy recoided and witnessed Mr Sodi himsed old the
Comniission 1hai he hes praperty investments in “pretty much trusts™*and thet
he could be “telking eboul in he rglon of Mmaybe twenty or 50 properties’ .
métead, both Mr Sodi and Mr Mokhesi clam that theic agreement™ wis 8
product of heit combined efforts.  Mr Sodi said. " got $he templge from the
internet and changed i to Suit aur neads and | provided 8 copy 1o Mr Mokhesi
£ make his comments and inpus IMo 1he agreenment which ne did and we
finaiisad it" And "1 ws really & laymen’ s agiement that was dralfted by the two
of u §™¥Mr Mokhesi ¢ sald “| made an input 10 this ageement and | gave it [0

Mr Sodi © finalisa™*"°

Tha Dead of Trust was signed on the 4"May 20 15 The ageement supposedty
sighed by Mr Scdl on behal of Blackhead and Mr Mokhesl an behall of 1he
Likemc Family Trust wes signed an 1 Aprl 2015 which was prior 1o the
establishment of the Trust on 4 May 25 Thus 1he “commercial ageement”
between Mr Sodi and Mr Mokhesi was entered nio on behall of a Trust which

%L Transcript2h Seplembe 2020 p21, Hne 7
®T Transcrpt 29 Sepiembe 2020 p27 One 1
¥IExhibh TT2.2, p 3z,

848 Trgnscript 2 Geplember 2020.p16-17.
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did nol ye! exisl, Accordingly, it was i mpesible fv the Trust {o have been
issued with a registralion number pnor to its establishment and megisiration d
he fime of signing this agreemest, Ye! this purpered investment Iransaricn
agreemernt between Mt Sodi and Mr Mokhes: contains the registration number
o'a Trest which did ned yel éxisl and which had not yol been alloced a
reglsiralion number by the Masler of the High Court. Quite obviously, this
documenl could hal have been and wats nol signed on 1 Apiil 2013, When thes
uncomforable incongruity was put lo Mr Mokbesi he responded that "ihe rust
number was put them later™we aready had an ageement even though the
rusl wes registerad laler S 'Mr Mokhesi sppears 10 be suggeding tha thewe
was 8 vemal ageement eached on 1% Apnl 2015 prior 10 formadion of the Trust
which agreement was then reduced o writing afler establishment of the Trust
and the date inserted emon was not ihe dae of typing or Sxnsture.
whichever the sxpianstion — o there s ong — tha document presented 10 prove’
he "commemnial transacton™ of the investment opporunity in which both
Blackhead and Likamo Family Trust parlicipded is desardy a decat and s

fraudulent;

8237 There s no poselbllity of checking the dale of drafting of of any amendments 1o
he documenl since, accoding 1o Mr Sodi he no longer had the lapiop on which

the contmc! was drafled*~

B238. The Daeed af Trensfer daed 29 January 2016 records that the propery was
being transkred ino the name of "The Trushes for the time being of LKEMO
FAMILY TRUST Registmtion Number [T444/2015" *** The Commigsion has not

been furnished with the ongimal Letters of Authorily issued by the Masler of the

M Transcnpt2f Seplambe 2020.p72-74.
47 Trangcript 28September 2020 p17-18
EDEwhibl TT11, p15-18.
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Hgh Gourl prior to the lmnsier of the propesty ino the name of the Trust but
clearly Mr Mokhesi was the bunder and one of ihe onginal bustees  The
Commission has been fumished with two Letters of Autharity Esued by the
Masier of ihe High Court. One s daied 20 May 2015 5™ The other 15 dated 27
Odober 2017 when Mr Mokhesi ceased to be a trudee. This s a somewhat
surprising course of aclion since Mr Mokhesi was clearly tha mind behind the
formation of the Trust and he initiatr of the puichase of ihe propeity in which
he resided, However, rasignation fom the Trust as a trustee and issue of new
Lettars of Authority which ¢a nol have his name theson ensuies that he and
his nerme and identy were therfore removed fom the datebase of ihe Mesler

of fie High Courl & a trusiee;

The “commaercial Iransaction” document deals at length with the rental and
mcome possbilities for this irvesimenl opporunity. However il 5 common
causa Thal them is no incomea abteinad from this invedmeni . The poperty has
nol been renled cui Mr Sodi 1old he Commision fhal Mr Mokhest was
octlbving e propaty SINCE it was acquired - fhane was no rertal at that
time. "™Mr Sodl said that “aventually. we satthed on him siayng i the proparty
and | was comicriable with that™ " My Mokhasi explained that it is not my
primary residential property. | am stadng in that pmperty because | work in
Bloemfontain®s™ pr Mokhesi lso confirmad that he did nol pay renté™

Notwithslanding heir claimed desie o enter inlo investmant opporunities
together, neither Mr Sodi nor Mr Mokhesi nor Blackbead nor the Lisemo Family

Trust heve emiared o any futher invesimenis or business opportunities. The

SiEyhinly TT11, p52.
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only such investment s {he one which povides a subsideed residence for
Mr Mokhesi #°Mr Sodi ageed that this was 8 "once-off parinecship™ e xplisiig
tha he coulkd go on his own In property invesmean bt that this was a
gesgraphical aea with which he wis nol familer and be fell thal becasse Mr
Mokhesi lived n the area avd he was abke 1o identify polential for growth in this

imsestment !

Mr Mokesi tolg the Cornmision tha both the bond and the property waee
needed o provide him with a r esidence It was eslablished i the next bregh
that, by meason ol 8 court judgment against him, Mr Mokhesi was not in g
pasition 1o cbiein a 0% one hunded percenl) bond to finance Ihe purchese
of this speciic property™ As this revelalion was made and the inmphcadions
thareol permaps bacama apparen! aven to Mr Mokhes:. his story become lenger
and longer end mee and mom discusiye as he voluntesdad more and maore
information finally klling the Commissian that ha needad a house in which 1o
live but could not obtain 8 bond and so he "needed assistance”™ Tha

assislance came from Mr Sodi from the coffers of Blackhead's bank acoount:

heliher Mr Sodi nar Mr Mokhes! was ablke 1o explain the need for {he
confidentiality clause cortained in the agreemen supposadly recording thair
commercial ransaction bul perneps not much should be made of this because
such clauwses &\ CaminOn in Al contmcls and laymen And WwWoman may nal
regise that hera is really DO pupese i haang such a dause insarled in an
ageement. Of course, the effecl of thal ciause & thal both parties wanked this

agmement lo be iept confidential

SSTranscrpt 79 Sgppmnbel 3020 p8d,
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The improbabilty of the advantages of this “investment” for Mr Sodi and
Hack heath wee pointed out b Mr Mokhesi It was Mr Mokhesi who appess ed
1 gan all the advantage Mr Mokhesi agreed that 2 was e atone who resided
in the poperty ent e and anjoyed the benefit of what he thought o be
pokntially proftable investrment. He could never have accessed these benefils
LIMr Sodi had nol iwesled n this property. Mr Mokhesi lold the Commigsion
that he could never have purchased a plapaily valued m sxcoss of R1 mdion
because of lack of funds and lhe hability 1o obtain sufficieni mortgage bond
finance by wason of the jucgment aganst bam. = Mr Sodi however, did not
conceda thet this fnancial ansaction agvanieged Mr Mokhesi — He sad. °!
would not say it wee o his baneft” M

Bah Mr Sodi snd Mr Mokhesi werg very cleer in their evidence © the
Commission thel |here was nothing urioward n their padneing n such a
prapery Iransection since this was 2015 and the Asbestos conimct had nol
only been concivded bul ds0 il had been cared out Both Mr Sodi and Mr
Mokhesi chose 1o ignore that There were two signiicant oulstanding matters Mr
Sodi wanted and which Mr Mokhesi coukd provide, The frst was payment of the
culsianding Iranches on the Asbeslos Audd contracl and ihe second was the

commencemen o he Asbesios Remaval portion of Ihe cordact:

Whan Mr Mokhesi was quastoned whether of nol it was appiopna'e for him,
as Hmd of Deparimenl Frae Siale Himan Ssettlements o have enfered nlo
this arangement with Mr Sodi while Mr Mokhesi was stil paying money 1o
Hackhead and Mr Sodi and Mr Mpambani wee sl hoping 1o perform the

Asbesios Removal portion of their contract, kMr Mokhasi coukd ondy weaily

B8 Trangcript 20 Sgpernbel S0 p81,
B Transcrpt 20 Seplembe 2020, p30. Uns 15
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answer. “this was a commercial ransaction” ™ He was refening to the

subsidising of his home by Mr Eodi and Blackhead,

§2316. Mr Makes told the Commission that from thebr pomt of wew the Asbestos,
contract was ended and not continued ™' He, themefore, bied lo suggest thal it
was nol impoper for himse!! and Mr Sodi to have their own privae “oonmercat
transaction’. However, he explgined tha the reason why he saw the Asbestos
contract as being at M end was because of ‘e difeences I prices the
imeguiarity..already Aagged”.®*™ This led to a concession that at the time he
and Mr Sodi entered Irto this amangement v Blackhesd 10 povide funds for
him © pumhese a home in the name of his iamily frust, he had akeady come
to ihe canciusion thd the Asbeatlos contdct was imeguisl ard 1hat the balance
of the contract was not going 1o be impiemented by the BlackheadDiamond
Ml Joirt wenture. A very flustesd witness Mr Mokhes( 1oid the Comimssion
“on hindsight . mayba | shoukd nat have™~®and ha eppeared 10 ageee that in

hindeight™ It wis nol ethically appropriae:;

82317 Il was suggeskd ta Mr Sodl thal It was ireguiar (o have transfered funds for
he benefit of he Likemo Family Trust while Ihe Asbesios confract was slill
being adminisered by Mr Mokhesi s Head of Depanment Free Sate
Department of Humen S&tements. Ha said that the quedion didansa whether
it would be appropnate 1o make s payment of RG5Q 000 in crcumsiances
wher his ¢company had jusl done part of the job bul was still going on 10 do
anolher part h faci Mr Sodi said "l mised 1™ % Mr Sodi recdlcted that he
had a discussion with Mr Mokhesi asking whether it was appropriale and

&2 Trangcript 20 Sep@mber 2020 p 103, kine 10
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fr Mokhesi responded h effect by saving it was appmoprate because d that
point in time that Blackhead Consulting had compleled whd they had been

appointed to do*™

Then Mr Sodi werl on o explain thet this | nvestment anangement woukd not
be tnappropnale since nothing furtther was to be obtained through Mr Mokhesi

because Mr Mpambani had teld him to forget about the second phese of the

centracl:

Mr Sod cortinued in his admissions to the Commission that & the ome of the
transaction relating 1o ihe popery the Blackhead/Diamond Hill Joirt venture
had been pad only “some of the money tha was die D US, Dut ther wes

certanly more paymenis that were still outstanding”

Mr Mokhesi insistad thal he "had no Lnantion of hiding 1hal transaction=*ior
ta purchese of his house with Mr SodifBlackhead but of course, thewe was
every indication thet he transaclion was conceakd . Only Likemo Family Trust
owns he property, Mr Moknes! himsel {5 no ionger a Truslee of ihal Trust, \he
names of nedher Me Sodi nor Blackhead appear in tho Deads Dffice in respect

of this property. and

Mr Mokhesi sttempled 0 mantein even 10 the end of his evidence thal this was
a “cammercial ransacion™. He poirfed oul that: | contribuled subsiantially
mome In tha parlicular tansachon as well” which gnoes the Bact thal he ved
in the poperty and paid the bond instalments and serices while

Sodi/Blacknead gained nothing & all afiel paang REH] 000 s hunded and

B2 Transchnpt 2B Septambel 2020, pod.line=s 58
3 Trngcript 29 Swpdumber 2020 p 61 Hnes 20-27
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ity thousand Randt againsl no secunty Brentually Mr Mokhesi weakly
canceded tha “maybe on hindsight | sheuld not have ™=@ ot when asied wha
he would have advised any Junior official or member of staff if his advice had
bean sought, he dill efused to make a fuk concession of wrongdaing, weakhy

nsshng 1 has never happenad™=* tha he wes asked la give an opimion of

advice on such a subsidy

Concleion about he Cost of Busingss with “TM”

824

826

Nobhwilhstanding the svom statemants of both Mr Sodi and Me Mokhesi that they had
nedher procured nor recaived any bened of advaniage for Mr Mokhesi as Head of
Deparment of HUman Sdllemeants by reason of or in any way linked 1o 1he grant of 1he
Asbesis contracl, there can only be the inevible conclusion thal Mr Mokhesils the
“T" identified in the “Cedl of Business™ schedule prepared by Mr Mpamband and to

which M Sodi wes a parly.

Mr Mokhes! was unable 1o purchase his home n Bloemfontein withoul financkl
assistance and M Sodi on behalf of Blackhesad mede availeble the sum of RESD GO0
sl hundred and 1ty thousand rand) tor that purpose. Evaery effort was mada ti conceal
ths transaction because t so clearly constiules & benefi given by M Sodi 1o
Mr Mckhesi The efforts al concealment mnged from the ormation of the family trust.
depariure of Mr Mokhesi from the Trusl as a frusiee, prepamtion of a #ke document
pretending © be a ecord of a commeial invesiment opporunely raiher 1han merely &

gt © & senlor government afficial

Thal bath Mr Sod] and Mr Mokhesi knew that whel was being done was ieqular and

uriawful & found in their jritial denials af exchange of any financial beneffl lo

B Transcript 20 Sppwenbet 2020 p1 05 Kne 4
¥ Tranacnpt 26 Seplembe 2020 p11Z2 kine 11
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Mr Mokhesi. When confronied wilh the decomeniabon made available o the

Commission they hastily Bbricated g shry ebout an ivestment opporfunity documeni.

B2/ Mr Sodihad b agee thal Mr Mokhes: was i esserhal cog in the Blackhead/Dhamond

Hil pmjects® while Mr Mokhesi conceded tha he had made no disclosse of this

penefin =9

The "Cost of Business" 3chedule - Futher Seaet Beneficiarfas

8§28. hcluded in the payments derlified es 8 "cod of dong busness™ are further persons
whose idertilies ae sometimes concealed and who do no| on the ce of i, appear 1o
be pescns of enlites who provided goods of services pursiant 1o of 85 part Of this

Asbesios Ersdication Project

89 Quesions Immediglely arise in mspeci of the motivalion of Mr Sodi of Mr Mpanbani in
making pamment © these individuals or entiies and the motiveion of such persons in
recabving thess funds. Tham am aRo guesions 8 10 any mciprocal contribution mace
by wach ong of Ihese individuas or enlitivs 10 Qilher Mr Mpambani o Mr Sodi in relabion

© Ihis Asbesios project or any other commerncial andeavour.

B30, The Commissicn hes not haard evidence from any one of thess benesficianes No
finding <an be made in respect of 1heir reeipt of the funds the eason 1or recaivisg
such funds, whether of not eny obligaticn wos created by reason of such payments and
SUch receipts, wheher of not any services wer ever rendered by the recipients 10 eithar

Mr Mpambani or Mr Sodi or any one of their comnerciat ventumes_ The Commission has

LT Transcript 9 August 2020,p 167
& Transcript 20 Seplambe 2020, p116
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nat made any enquity as © whether or not disclosue has been made by those persons

B the Bouth African Revenue Services in especl of suchseceipts

The Commission can only have regard 1o the siated posmon of Mr Mpambani and
M Sodi as businessmen whe, ilis common cause believed it was necossary o "unlock
opporlunny™by going “to 1he decision makers™ The Comimssion has to examine the
evidence of Mr Sodi and others b ascentain why SUch paymenfts wee made by Mr Sodi

ad Mr Mpambani io hese persons.

These payments cen only be examined end evaluated from the perspective of Mr Sodi
and Mr Mpembari since lhe recipiesis of these funds have nol had the opporluniy 1©
corfirm  receipt the purpose they £ach had in receiving such payments [heir
understending of the eeason for the mansfer of funds to them whether or not they did
or dd not conslder themselves indebed ta Mr Mpambani of Mr Sodiin any way, whether
or not Iheéy leciprocatad before, dudng or aher the ldetime of 1he AsDasSIDS coNFACT by

proviging services to Mr Mpambani or Mr Sodi in any mannef,

wih regard to ather implicated persons who did not give avidence, it should be vecouded
hatl dl implkcated persons wee givan Ruls 33 nolices and wara givien an opporiunity
b gwe thenm versian.a Rule 33 nolice was a nobice imued by the Commissicn to a
peson mplicaed i the statement or affidevit of a witness whech 1okd him of her that
such wilness implicaled him or her in wrongdoing and explaied and explained his
rights Ingduding the right © apply 1o the Chairperson of Ihe Commission B Bave 1o

testify and 1o cross-examine that witness. Mog of them did not deliver response.

The Commission abtaned the vesion of Mr Thuas Neesi in an affidavit, whedein he
denied recaiying money from Mr Sodi. He admifed having approached kr Sodi for
donalicns far the Bmily of the ige Mr Mbuyisels Ngwenya fomer Geneml Secretary

of lhe Souh African Communist Party. He staled tha Mr Sodi heeded the call and paid
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dieclly © the schoo for the childen of the lde Mr Mbuyiselo Ngwenya and Hweir

arcommodaion

Beneficlary " AM'

835.

836

52

Another set of intils thet 5 contained.n the schadule 5 tha of “AM~ The schedule
records the sun of R10 milbon in the “cogt of business column”™. Under the “Year 17
colunn an anount of RS million is reflected. The sum of Rl million is recoded under
each of the three payment columns {12 R1 millien - *1¥ Payment™; R1 milion - "2

Payment™ R milllon - “3YPayment*):

Mr Mxolsi Dukosna $4r Dukoans) tesiified thet Mr Mpambsni was in constent
communication with persors in the office of Mr Blias Sskgobelo “Ace”Magashule
Magashul} end thet each ime pamment wis advenced (o the Bisckhead/Damond H
Joint VYenlura, requests wame forwarded to Mr Mpambani “resuting in 1he later making

paymants as requestad or Inslructed by Mr Magashule™ **

Mr Sodi told the Commission tha he was unable [0 coifim these paments and he
slaked hal he could not have “guessed™ wha the percn denlfied only as "AM™ was
and thel he would hot speculge lhal he inikals "AM" referred to the [aomer Pemier of

the Free State, Mr Mageshule ™

Specifically, Mr Dukoana ideniified payments made at Ihe request of cne Ms Refiloe

Mokoena s Mokoena) was an attamey tha acted as Judge in the High Court in the

Free Siae province a some Slage.

£ Exivibl 45
70 Transcript 1B August 2020, p187, Hnes 23-24
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Ms Molkoena corfirmed in an affidavit thal she had made a equest by email to Mr
Magashue dunng July 2015 for assistance jn the amount of USMZ 149) with the
paymanl of sudent fees on behall of her daughter who was studying in the Unied

Slates of America.

Ms Momadi Cholota s Cholotal, Mr Magashules personal assistant requesied Mr
Mpambani to pay the sum of USD12 000 (twelve thowsand US dodars).™ On 17 August
20750 Mpambant sent ool tha pament of R4 000 had been made on 13 August
2013 o Ms (holola and further proof tha paymenl of RS0 000 by Bombanero
Investmert had been made on W August 2015 direclly to the bank scoouwnl of

Ms Mokorna or siudent Bes of Ms Kagiso Msiza™

841. Ms Moloena confimmed she made both requeds for financial assisince 1o Mr

Magashule persondly and that she ecelved the Tunds; thet she was an Acting Judge
dunng cenan pariods when sha sent an email regaring the funding on 30 July 2015
and when he payments of 13 Augisl 2010 wee mecaived fom Mr Mpambani and on
14 August 2015 fom Bombanem invesiment.

Bansficlary “MEC”

a4

The inilials or e “MEC" was bund in tha "Cost of Businass™ schedule. Tham is no
ingication which ol seveml positions of Mamber of the Excutive Coundl (MEC) n the
Frea Slale province may of may not be associaled wilh this refemnce in the scheduia

prepared by Mr Mpambaw and appioved by Mr Sodi.

™ Exlblt TT18, p 923
7 Exhibll TT18, pB25s
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While the Commission’s iweshigdors have ideitified cerain paments made by
Mr Sodis and Mr Mpambani's companies which may be linked to an MEC, this exidence

was inconclusive

Benaflclary — "JT

B44,  The mhals “JT" appesr on be schedule. The schedule records the sum of B3 mallion n

B4

847,

fe “cod of business column™, Under the “Year 1° calumn an amount of R1.9 million is

reflected, Thee ae payments reconded n respect of entities or an ndividua? with such
iritinls 2nd M Sodi gave evideace to the Commission that payments wee indeedmade

o Mrdmmy Teu Mr Teuw),

The tolal sum of R3 858 158,70 was paid to Jimmy Tau hvestments (Ply) Lid Qimmy
Teuw Investments), Et Jeie Comstruction (Pty) Ud (El Jefe), Nemnotho Communicetions
and Events Managemenl COC (Nomnothe Communications), idaniibed as payment for
M Teu, and Marcedes Benz Sandlon {Kertfied as paymenis for Mr Tad) fom
Blackhead's ABSA bank accouni Inlo which ihe Blackheadiamond Hdl had paid

paymaenis &nd a fudher ABSA bank accound,

Fram 805 Consuliing's bank &ccounl, held at FNB, paynents in the total amourt of R1.8
million wam made © B Jefe's FNB bank account over the period January 2015 o
August 201510 respect of “Paymend om figid worker awdis”™ and *Consulting Serices™.
On 9November 2015 the sum of B1 milkon was transfemed tom NJR Projects iPhy)
Lids FMNE bank accounito B Jefes' Congruction (PiyyLid FNB bank accountl Mr Sodi
corfimmed tha he has a 50% interes! in N.R Projects {(Phy) Lid™

Mr Sodi presented the Commissicn with a8 number of scenanos.

00 £ xhibll TT52, p 52
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8473,

¥

Firsl be told the Gommission thd he had appoinied Mr Tau who had played
soccer for Kaizer Chiefs as a business development manager 1o SOUFCe new
oppartunties Specificaly Mr Sodi told the Commission that payments to Mr
Tau wem made 10 him as a "busingess devaelopment consultant” and tha “the
pament, _only got paid o him once we mceeived funds fom the
asbedos.  [Bjut thal paymert & notrelaled fo his hvolvement in the Asbeslos

Project batause he was never imalved” ™

Second Mr Sodi cosfirmed to the Cornnission that Mr Tau was not employed
by Blackhead™ but then qualified thal informeiion by saying thal there was B
“sub-consuling agreement batween Blackhead and one of Mr Tau's enliies.

50 the contmct wes belwesan the two anlites” ™ He did not furish the
Commission with coples &of Nese contmcts or documantation paaining to such

ageemenls; and

The third scenario presented by Mr Sodi wes that ‘| cannot with absotile
convicion say tha |hose inibats efer Lo Jimmy Tau" 7o

88 Wih regard 10 the paymenis t0 Mr Tau or enties controlled by Mr Tau o mada o0

twhall or for the beneft of Mr Tau, Mr Sodi waricusly remembered ihe sums of mormy
paid over h his affi davet, ™ pr Sodi slaled that Mr Tau was paxd an amount of some
R3 milllon fiom 1he proceeds of the Asbestbs Audit bul then siated ihal the sum paid

over was some R10 millien.

™ Tanseript 9 August 2020, p153, Hnea 10-71 ard 13-15
P Trangcrpt 29 Sqpumiter 2020, p15 lines #-23,

"% Transoript 2B Septentbe 2020, p18 ines 46,

T Transcrpt 9 August 7020 p15d4 Ines 17-16

o8 Exhibll T78,p25



425

848 The difficulies in acceping the explanation given by Mr Sodi for any paymenis made

B451.

6452

B Mr Teu which wes nciuded i the "casl of business™ expenses of the Asbestos Audit

am sSevenl-

Firstly, accoding to Mr Sodi Mr Tau was nat involved in the Asbestos Audit at
all Mr Sodi dened any connection between Mr Tau and the Ashestos Audt
and cigimed tha Mr Tau was working on another piyecl. That Mr Tau had no
conreckan  with the Asbedos Audit s with the evidence tha it was
Mr Mpambani who uilised his networking skils and then pesented the
poposal o the Director-General in the Free Stde Deparimeni of Human
Setilemenls. These is no evidence or even supgeslion thal the former soccer
slar had ceried ol ary “business development” onh behal of the
Blackhaad/Diamngnd Hill Joird Wenturg in relation 10 this Asbestos Audit

Sacondly, il i3 ihen inexplicabla tha the paymeans o Mr Tau would be 50 dearly
lirked 1 1he Asbasios Audt contract. According o Mr Sodi payment 10 My Taw
was crly made by ihe Blackhsad/Diamend Hil Jort weniure once paymeal had
been mede by Ihe Fee Slale Depariment o Blackhead Both Mi Mpambani
and Mr Sodl made payments 10 Mr Tau or his enlities fom fheir Joinl Veniure
or from their own companies Cearly thee was g Iink batween e payments
© Mr Tau end the Asbesios Audt since Mr Sodi and Mr Mpambani were only
cannecied 10 each other through this Joint Venture. OF cowse, Mr Mpambani
had identified Mr Teu &5 one of ihe cosls of the BlackhaadDiamond Hil Joint
Venture in deoing business on the Asbestos Audil. Clearly thewe was, dosd a
lirk. between ircome received fiom the Department and cuigeing payments. On

Mr Sodis evidence the puinoing payment cepesded o0 the Incommg everue;
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&0
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The question immediziely arises as io why Wr Tau should have received funds

from the Asbedos project particulardy when Mr Sodi denied thal Me Tau had
performed any work or rendeed any Senvices on behalf of the

Backhead/Diamond Hill Joinl Venture;

Thidly, Mr Mpombani did idemuty the paymenis a5 DUSNESS expenses
pertaning 1o the Asbestos Eradication Froject when he earmarked some
paymerts o the Tau entbies as “Payment from feld worker audits® and
*Consuting Services”. Not only does this contradict the evidence of Mr Sodi but
there Is no documentation o substartiale this purported reason or justication

fr such payments;

Fourthly, il Is somewhat surprising thal the soccer slas tumed business
develcpment consulianl should mceive peyments theough no less Ihan faur
jurigic entties ar corparate vehickes namely o Jimmy Tau Investmens, B Jeke
Constructhion (Pty) Ltd, Nonnothe Communicat.ons, B Jete Construction {Pty)
Lid No peper lail exisls bo indicale which entity od whal work of provided what
services, which ertilies had conimcied with any one of the Sodi of Mpambani
cantrolled entises, the basis upan which such paymenis wese caiculéed: snd

Fifthly. paymenls wer then made by Blackhead ol the Joinl Venture) 1o a
meobr car deder — Mercedes Benz Sandton - being a payment for Mr Tau No
explanalion wes gven why Mr Sodi would wish 1hrough his own company, ©
contnbute towards the purchase of & motor vehicle for of on behalf of M Tau

OF why this would not be paict (o one of the enities conirplied by Me Tau.

Threa factors, namely, thal payments wera made through a number of corporate enthes

corirolied by Mr Tau; thal such payments were dertified by Mr Sodi and Mr Mpambani

as a cost of the business of the Asbestos Audt bt thal every effrt was being made 1o
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conceal the connection between Mr Tau and the Asbesios Audil, and even before the
Commission Mr Sodi was sti! delermined to distance Mr Tau fom the Asbestos Aodit
suggests Ihat both Mr Tau and those entiies were no mare than conduits for payments

to m entily or individual with aeal conredtion o the Asbestas Audit. The colurmn below

reflects such payments o vanous individuaks and entibes:

. 605 Consifting
Trading
2 | Kingdom impact Gan. 990.000.00 M 08 2006 65 Consutting
Trading
2 | Celin Piso 20000000 7 03 2014 Blackhead
3 | Colin Paso 200000.00C 22 03 2014 Blackhead
4 | Celin Piso 600.000.00 21 06 2014 Blackhead
5 | Celin Plse 1,000.000.00 1207 2014 Blackhead
6 | Colin Pise 750.000.00 7 09 2014 Blackhead
7 | Colin Piso 76000000 | OF 062014 | Blackhead
8 | Celin Piso 500,00000 2 122014 Blackhead
g | Colin PlBo 500000.00 | 10 @ 2015 I— Blackhead
10 | Ceiin Pitso 500,00000 2B 052015 | Blackhead
11 | Celin Piso 4,250 00 13 06 2015 Blackhead
12 | Celin Piso 300,000.00 23 1 2015 Blackhead
13 [ Colin Pitso 20000000 30 1 2015 Riackhead
14 | Coin Pise 1.000,000.60 M4 122015 | Blackhead
15 | Bongani More 25,00000 % 07 2013 Blackhead
% | Bongani More &,600.00C00 28 08 2014 Blackhead
17 | Bongani More 233124.93 | 0122014 | Blackhead
18 | Bongani Mora 50, 00000 B M 2015 | Blackhead
1 | Bongani Mom 150,000.00 % i 2015 Blacknead
20 | Bongani Mote 25000000 24 03 2015 Blackbead
21 | Bongani More 50.00000 W 04 2015 | Rlackhead
72 | Bongani More 10000000 | 22022017 | Riackhead
Z3 | Bongani Mok 4 BR120 | OB J0B Blackhead




Digne ! Anoj Sinch , 30 p6 2015 ‘Blackhead |

25 | Pa:l Mashalile 10, 00400 25 02 2016 Blackhead

26 | Pas Mashalile 10,00000 M &4 2015 Blackhead

ZF | Paul Mashatile 1000000 it 05 2015 Blackhend

2 | Paul Msshatile 112 11837 A G5 2015 Blackhead

29 | Paul Mashatia 10, 000 £ 106G 22015 Biackhead

30 | Pas Mashatile 10,00000 30 06 2016 Blackheed

3 | Paul Mashatile 10,00000 29 @ 2015 Blackhead

P | Paul Meshetile 10.00000 02 09 2015 Blackhead

W | Paul Meshatile “3000000 | % 092015 Blackhead

(34 | Paul Meshatile 10.00000 30 0@ 2015 Blackhead
35 | Paul Mashatile 10,000.00 30 0 2015 Blackhead

36 | Paul Meshallle 10,00000 03 12 2015 Blackhead

¥ | Paul Meshatiie 10,000.00 25 € 2015 Blackhead

23 | Paul Meshatlie 10,000 00 M & 2016 Blackhead

¥ | Peul Meshatiie 50.000.00 23 09 2016 Blackhesad

4 | Paul Mashetiie 50.435.50 7 09 2018 Blackhaad

41 | Linda Ngeobo 250.00000 | 0502 2014 Blackhead

£ | Linda Ngcobo 50000000 4 0 2014 Rlackhesd

43| Linda Ngcobo 17100000000 03 092014 Blackhead

4 | Linta Ngcobo: 250.000.00 G408 2016 | Blackiead

45 | Linda Ngcobo 79.62700 04 08 217 Elacknaad

4 | Thuls Nxes) 000000 | 04 17 Biackhead

47 | Thuls Mxesi | 15.00000 04 8 2017 Blackhead

"4 Pinky Hekana 14000000 | 2508 2015 Blackhead
& | Pinky Kekana 30000 00| 28 032017 | Biackhead

50 | 212 Kodwa 15,000 00 @ 12 2015 Blackhead
51 | 212i Kodwa 15 00000 @ 03 2016 Blackhead
2 | 71z Hodwa 15,000 60 M 03 2016 Blackhead
5 | Zizi Kodwa 10,000,006 3 08 2016 Blackhead

54 | Zizi Kpdwa 3476006 2 09 2016 Blackhead

55 | Zizi Kodwa 10,00000 04 112016 Blackhead

56 | Zizi Kodwa 9000.00 w2 112016 Biackhaad




] AMOUNT

NAME OF PAYEE ~ | DATE NAME OF PAYER
& | Zizi Kodwa 20,000.00 0022017 | Blackhead
58 | Zwdi Mkhize | 2.997.00000 2202 2014 | Blackhead
59 | Zwdi MRhiZze 3,500 00000 i 04 2014 Blackhead

Furthar Payments - Secrel Beneficiaries — Politically Connecled Persons — Not Public

Partlclpants b the Asbeastos Auwdit

&1

853,

Investigations revealed thel them were furlher persons of entities who were recorded
in 1he fnancial ecords of Blackhead/Diamond Hitl Joit Venture and n the recods of
Blackhead and Diamond Hill as having been paid monies during 1he nanciad yeas
under investigation and who da nol, on the Bce of £ appear to be parsons oF ealilies
who provided goods of services pursusnl 10 of & parl of this Asbesios Eradication
Project or where the mativahion Tor or reasons lor such payments are SWTNEING.

Amongsd tha meny indviduals or artilles to whom such payments wel mada or whose
names are recorded agains! certan payments arg those contained in the table below,
The identty of lhe payes or the nolation in fnancial ecords indicaing refwence to such

peson was pcorded by Mr Sodi or Mr Mpambani through Blackhead or 805 Consulting

The Commiseion was unsble 1o investigate all bank accounts all payments which
appear lo be inadequaely subslankded or unsubstantiated. or pusue all paymenis

which may have been lo third party inermediaries of 1o poltically connected persons

Mr Sodi was asked io explan some of these paymenis and he dd so while gnang
evidence. As aleady indicated, those persons have nol had the opportunity to explain

iz the Commission whether or nol they know of their peeipt of the funds why they
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reoeived such funds, their understanding of their reldionship between themselves and
Mr Sodi and whether or nol there wes any cbligations placed upen them attendant

upcn thar recapt of the funds

Cueslions immedigialy arnse in f'especi of the mofivation of Mr Sodi of Mr Mpambani n
makng paymens 10 these indviduals or eniies and the motivenon of such persons In
receiving these funds. There are alsc guestons about whether any reciprocal
cortribLlions wee made by each one ol these individuals o entibes o either
Mr Mpambani or Mr Sodi or their business enterpri ses n refation to lhe Asbesios project
or any other commercial endearcur connected with Mr Sodi or Mr Mpambani or their
enllf.es.

The Commisslon did nol hear evidence from any one of these beneficianes. No inding
cen be made in regpect of Iheir eceipt of Ihe funds, the reason for receiving such funds
whathal or nol any abligetion wes crealed by reasen of such payments and such
receipls. whathar or not ary sarvicas wemn evar randered by the raciplents [o edther
Mr Mpambani or Mr Sodi or any one of their commercial venlures. The Commesson has
nol made any enquiry as whather or nol disclosura has been made by those pemsons

t he Souh Alrican Revenue Servces in rspect of such eceipls

Twe Commission can onty have regad to the stded poston of Me Mpambani and
Mr Sadi as businessmen who, it is common cause bdieved it was necsssary [o “unlock
OppoAUnily"by golng “to the decision makers The Commission has o examine the
evidenca of Mr Sodi and others t» ascertain why such payments were made by Mr Sodi

and Mr Mpambani 1o thase pesons.

Some of thesa persons 10 Whom payments were made of whose names wara identified

by M Scdi or Mr Mpambani &2 being connected with such payments are “politically

exposed persons of entities”™ or government officids.



855

860,

861,

431

Notwilthstanding the informdion contained ih the “Cost of Business™ schedule it cannot
be said with cerhinty tha the Lull edent of payments made o thid parfies has been
established in the course of the investigation, These individunls wete given nofices
ferms of Fue 33 1o espond B these concems but the Comirnison has ecensed fow
responses in comnection themewith ™ Many of hese pesons have therefore not
explained lo the Commission whether or not they know of their eceipt of the funds why
hey eceived such funds, why lheir names wen eoorded by Mr Sodi or Mr Mpambani
h conneclion with such payments, their understending of their relationship between
themeelves and Mr Sodi and whether of not there were any obligations placed upon
them attendanl wpon their eceipt of the funds. They heve elecied nct 10 furnish the

Commssion wih heir side of Ihe gory

Mr S0di wes sked 19 explain some of thesa payments and he did so whilke giving
ovidence.

Accordngly, these paymanis and 1he klemites of the recipsents ara deall wilh only from
the painl of view of Mr Sodi as lhe peson whe lcillaled the payment to each of thess

prersgrns

Colin Piko

8a2

Payment wes made [0 Mr Colin PHso, rmer Chigd of Staff o Gavieng MEC Housing,
in he amaurt of RS 504 25000 &ix milkon fiva hundred and four thousand, two
hundred and fity Rands) on vanous dalkes mAnging from 7 March 2014 to 3 Decenber’

2015 as shownin the 1abke above

R Raspgtises waie received from Messrs Thidas Hxesi and2wel kikhize, whoboth corfimed M Sodis wershon
of events.
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863 Mr Sodi explained to the Commission that Mr Pitsc & “someone | got to know very wel™
He then proceeded fo explan thal Mr Pilsos fdher ran an enlity known a5 Kepi
Constnuction. Bventuaity Mr Sodi confirmed that Mr Piso wes indeed Chief of Siaff 1o
the ormer Gauteng MEC for Human Setements, Ms Mokonyane and then to Minister

Mokonyane bu was quick b add tha “thal 15 nct the case anymoie” ™

864, Mr Scdi disputed thal the payment of R6S million six and a half milkon Randy was
made o M PiBo himsell and sad thal: "the paymer was not 10 him, | used his name
= a reference”. According to Mr Sodi the paymen] was “io Kepi Construction which is

an ertity thet is owned by his Blher thal | did business with™ ™+

BB5. Mr Sod was uncerain of several of 1he detals of payment 1o Mr Pilso and sad: "1 have

b check’ but though glven the opporiunity, Bited 10 provide any furlher details.

B66. Mr Sodt gave no explanation why he of his company engeged i a commeicial
transactlon wih a business knowras "KP Construction” but than usad tha full narme of
an uhconnecied individual to idenlity Ihe eason for such a paymenl. Thal Mr Pisa s
tha son of the owner of a building company Is haxly the eason 1o linking the payment

 lhe son.

867 Wha may ba moe relevant is thet Mr Sodi made payments of a geal deal of money to
the CHel of Slaff of the MEC for Human Saftlemens in Gauleng whosa dapartment

engblad Mr S0diio enker into én Asbestos Audt in that povinca,

"¢ Transcript 205eptembe’ 2020 p3T, Hney .20
M Transcrpt 29 Seplembe 2020 p 36 nes 4-5
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Borgani Moe

868 I his evidence Mr Sodi sad tha Mr Bongen More, Deputy Drreclor-Geneml Gaukng

584

Homan Setttermers {2015 1 2018), 5 a "business assocald of his. ™ Mi Sodi
explained thal, diter Mr Moe had esigned hom the Gadeng Depariment of Human
Settliements, “‘[wlhen he lefi governmenl, we ageed on geting o business
together™."'? Mr Sodi clamed thet there ws going 1o be 8 hotet devalopment h Cape

Town and an acquisition clastake in Melrase Arch funded by the PIC.

Mr Sodi avoided anewaring the question why paymem of R7 5 million was made and
vaguely afirmed Lhet the paymenls wee made 1o him when he Mr Mode] was no longer
in governman and Ihen fumbled on suggesting tha he woukl need 1o 0ok thoughly
al he dales onwhich some of those payments were made’bul he was unable o stee
he nature of [he acual business in which (hey wese bolh engaged the business
purposa for which paymenl was made and how the funds weme utitsed r the business
partnarship, All Mr Sodi could say was thet Mr Mora was curfanily & business partner
of hs and 10 insi® thal payment was mads after Mr Mom had Ieft govginment senice.
He made lhis lasl poirt 2 H it matiered much Just ke he and Mr Mokhesi initially
emphssised Ihal when they conciuded Ihe propedy transaciion refeded 10 earker,
Blackhead had compisted the work it had been sppoinied to do Of course that point
collgpsed & the end because there wes dill the remowal of asbestos tha wes left and

in any evenl Mr Mokhesi's depatment sl owed Backhead a ko1 of money,

ST anscript 2B Septen 1ber 2020, p 38 ine 1B
M3 Transcrpt 20 Sygember 2020 p 36 Nnes 2.
M Tranacript 20 Septenber 2020 p36, Heea 1821,
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DianefAnoi_Singh

§70.

Mr Sodi told the Commission Lhal he had "'no Wea”™ why sny payment. ket alone the
R10 QB had been made o Mr Ang Singh the formes Chiref Fnancsal Officer of Sskom

bebween 2015 ond 2048.

Lifida Nocobo

Th

872

Mr Sodi explained tha pamment of R2 (79 627.00 was made 1o Ms Linda Ngecbo,
Regional Manager. Cauleng Housing and Chml Direcior. Gauleng Departiment of
Human Sefllements 2014 1 2016 an the basis thet she was a frend of his. He eaxd tha

she used {0 be employad in the Gaueng Cepaiment of Housing bul wes na longer 0
he employ of that Departmernt. He mplained b the Commidsion thee this was "s loan

B Linda...[aifter she @t she was struggling”. Not onty wes she a friend but thwy werg
“exploring businass opportunibes 1ogather *

Mr Sodi did not give ary detals of tha loan, wheiher of not t wes secumd by a an

agreement or any secunty ar (he lorms of repayment of such loon.

FPauthasharile

873

M Secdi told the Commission thal these psyments, totalling R371 55387 (three hunded
and saveny one thausand: iva hundred and My thee Rends and eighty Seven Cents)
and pad ou 10 Mr Paul Mashatle ) wer “made dikectty” 1o the ANC™ and speciiated

that this could be o pay maybe for a venue . . . lo assist with payment for salanes””""

" Transcript2p September 2023, p40,
¢ Transcript 22 Sep teniber 2020 p41 Enes 2.
7 Transcript 29 Seplember 2020, p41 Enea 14-16



435

Mr Mashalile was the Miniser of Arts and Culbre between 2010 and 2014 and

MEC: Human Setlements, Gauteng between 2014 and 2017

874 Mr Sod offered no explanation why dongbons 1o a poliical party wee nol made through
he cofficial channels and adminisiraive structures of the pary The African Mational
Congress (ANC) has an offce of the Treasurer-General, bank accounts offices and
saffl who would eceive doneons, provide receipts n respect thereof record such
danations In the accourts of he organisation and deposi the unds n the appropride
bank accouni of the organisation. He dif not supges] any resson why payment had

been mede o one specific indviduat

Pinty Kekea

E75. M Pinky Kekena is e Deputy Minisier of Communicetions. Paymenis m the amount

of R170 000 ware made © her.

E76. Mr Sodi described b8 Kekane & somecns b considersd "a sister™® bt offered no

r@ason why he should be making payments 10 her,

Thambalan! “Thilas™ Nxas!

877. M Sodi lokd the Commission that wee two paymenis lokling R45 000 o
Mr Thembelani “Thulas™ Nxasi.former Minister of Public Works and incumbent Ministet
of Employment and Labour. one of which wes paid o a school and one was for
accommodation “for underprivileged kids”.”"* Shortly dler Mr Sodis fesimony, Mr Mxesi
submilled an affidavil 10 the CommEsion whem he gave further delail egarding these

payments. Mr Mkesi comfimed Mr Sodis version end added thal whide his name was

P9 Transcript 20 Sepqeniber 2020 pd1 line 1
T ranscript 20 Seplember 2020 pd2 knea 17-23.
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used & a reference, payments were made directly 1o the school and nol fo Mr Nxesi

himsel

7izi 14

87e.

Mr Sodi infarmed the Commission that “Zizi & a friend tha | have known for a number
of years” and ackhowledged that “he s curiently the Deputy Mimider of Inleligence’.
The explghatian gven by Mr Sodi was thd Lbis was “paymeni tha | made Lo him as a

fiend where he requeded for assistance on a number of times | . he will say we have
not been paid on fime this morth from Luthuli Howuse or thee is delays n payment .

he would ask for some assislance beceuse maybe he has got debil erdess that have Lo

go through™

879, Mr izl Kodwa is the Tormer Deputy Minister o State Securty and 8 former
Spokasparson of the ANC. Mr Sodi made paymenls 1o him 1otaling R17T4 760

awall Mkhize

860, Payments tolaiing RE 497 (00 weme made to Dr 2wel Mkhize Or Mkhize), fomer
Minisiar of Heslth ard Traagurer-Ganaral of the ANC,

8681 Mr Scd| pid the Commission tha these wee payments 1o the ANC and accoding to

Mr Sodi “wen directly 10 T2 ANC Account™ ™' He wenl on tasay that the “paricular
indlvidual there wes the Treasurer Geneml of the ANC af the time” and the Treasurer

Genera was the one who approached him "at the bme lo ask for assistance and that 1s

0 Transcript 72 Seplember 2020 pda.Wnes 496
B Transcrpt 20 Seplembe 2020, pd4, Enes 21.22
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why his nane & used as a reference” 7> Again, the question arises- why & 1he name

of the ANG not the one tha & lecorded?
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Mr Sodi bld the Comnrmiission thal some R35 million was paid for and on behalf of the
ANC with some “payments made dieclly to the niling party™ and Some o Sevice
poviders, " He sdd tha the pa/mens were usad to purchase ANC T-shits or to pay

volunteers and other such expenses

Mr Sodi elaboraled that fom time to Bme he had made dondions o the ANC™™ and

that these weme “subslantial emounts™. ™

Shortly after Mr Sodis tesiimony, Dr Zweli bkhize submilied an affidavit to the
Commisslon in which he confirmed that Mr Sodi had made payments in exoess of
RE5 million in Ihe period 2014-2015 as dongions to the ANC. Dr Mkhize furlher steded
that he had never recaived any fuhds hom Mr Sodi that wes imended for his personat

benefit

Dolng Businese of Concealed Buslness with Politically Connected Persons

855

586

Mr Sodi Inbrmed the Commission that, during 2014, Blackhead had & turmnover of Gver

a bilion Rand™ and agreed hal this company had recened payments from tha
Depariment of Human Setllements in excess of a bilkcn Rand oves tha eighiesn year

peiod up to 201974

On Mr Sodis own varsion Backhead is heavily invesiad in conducting business wilh
govemmeant 8 provincid level The Commission has no informadion of Blackheads

business interaction with govermment A a municipal level.

Y& Transcript 2t Seplembel 2020 p 41 Hnes 1.3
= pxhibll TT&,p30, para 48

" ExhiGl TTB,p131, parat?

™ Transcrpt 72 Septembs 2020 p32 Nne B
1 Transcript 20 Seplembe 2020 p 3233
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Mr Sodi =serted his loydly 1o the ANC and justfied his purporied genemosity to that
poliicel organisslion whether his denations weme made to the organisations official and

admenistrative siructres or 1o incividuals or i cash

There am many difficullies n compebending the naure of the assisiance given by Mr
Sodi D the ANC. For example, he does not identify ihe funds as going to the foliticel

paty bl b indviduak who ere members or office bearers theeof or who occupy

govemment postions.

Mr Sodi's method of book keeping end financial records thus means that Mr Meshatile
gsome RI70 000). Mr Nxesi (some R4D 000y and Dr Mkhize some BG5S mikions e all
tarrad wilh the possibillty that they eceived funds nol inlanded for themseives, Biled to
obtan ful recods fom the ANC or the schools and hiked o fumish these 1o Mr Sodi.
Allernaiely, Mr Sodis meihod of record keeping exposes Mr Mashatile, Mr Nxesé and
Dr Mihiza 10 the suspicion thet they may heve received thesa lunds in 1heir personal
capacity and that could laad 1o the question wha each may have oflered Mr Sodi in

rallrmn.

Mr Sodis ganerasiy 10 friends s 850 prablematic, These payments wer made from
biminess 8ccourts in ihe neme of business entibes conlrglksd by Mr Sodi. Where he
made payments tc his dieged friends such as Mr More some R7.5 mdlion). Ms Npoobo
fsome R2 millor), Ms Pinky Kekana some R 170 000), Mr Kodwa some R174 000,
hey are not distnguished as pesonal loans 1o friends which canot be deducted mom
busiNess income 86 business expentes. These payments fall into personal mcome of

Mr Sodi hinsel! which he can freely dispose of a5 loans to fiends

Furthermore, where Mr Sodi hes aciuired his great wealth and ability 1o make such
loens or donaliors to “fnends”™ by eason of his business inleesls which nclude

extemely lucrative cortracts with government depariments, thes can only but be greal
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concem over such “leans” or assistance giver to “Triends” who occupy fhrentiat

positions in govermment or in the niling party

These payments were made to persons wha wee someimes drecily motved m the

geographical erza, ihe politicd domain and fhe business aena in which Blackhead and
Mr Sodi and Mr Mpambeni were operanng. Mr More housing 0 Gaweng), Ms Ngcobo
fousing in Gauviengy, Ms Kelana {Limpopo roads) are amongst those who had end
may dhill have geal infiuence over the award of Tacilitabion of contracts especigly when

felr and trarspar ert piocesses am not followed

The wsue (5 nol meraly one of tex compliance.

The dificulty |& thit no relince whatsoever can be placed upon Mr Sodikx business
racords. He hes no reCords worth the pepar on which they moy have been wrtlen,
Accordngly, Mr Sodi was unable idespite baing given the oppoftunity by way of
postponements) 10 poduce willien agreamants, invoices schedules of payments or
olher fhancial documentalion which would even begln 10 explain any of the paymens

made © ey of lhe beneficlaries named above.

Such sccouning and adminisirative disaray has a number of resulis. Nod only is thee
graat poesibilty for mismenagement of the businesses and even grealer lielibood of
Heing unebla to ba tax complianl, them is 850 every opporiunity 10 conceal payments

or peyments wheher jegitimate or nat.

The payments supposedly made 1o Mr Jimmy Teu are one exampla The Tau enlities
received monies from the paymenis made by the Dapartment of Human Sdlements
and iransfers to the Tau enbties were supposedly dependeni upon the Asbedos Audil

The transfers to the Tau entbes wee Wertihed by Mr Mpambani a5 being a “cost” of

the Asbestos Eradication Poject and Mr Sodi has not only seen that cost of business
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sthedile but dso avthonsed payments fiom the bank accounds of his businesses to the

Tau entities. There can be na doubt thal there 5 5 conneclion befween these FaRshers

: the Tau enrmes and the Ashestos Aude

Yet Mi Scdi s determined Lo distance Mr Tau Fom the Asbedos Audid. He claimed that
Mr Teu was reldned as a business consuliani but can produce no ageement 1o that
efiect. He clams tha Mr Teu provided services on nother project but was unable 10
idertity thal project provide any ivoices from Mr Tau or explain why the bansfers were

made oul of the Asbestos Audt and not the cther project,

Ms Mokonyane mght have guestons 1o answer. The Commssion did not have enough
wne 1o invesligale her possbla involvemen! ahd the benell she iceived from The
asbedos confract if any. A lrther investigation into her nvolvement should dill be

pursued,

Furlhermove. payments idantfied as beng connacied o Me Pilso, Tormer Chief of Sialf
b Ms Mokonyane, are rather desperalely soughl by Mr Sodi o be n mspeci of
payments B a constniclion company . Questions arise wheiher of not 1he consinuction
company 15 & cukoul of intermediary between paymants batwa en Mr Sodiand Mr Pitso

or batwean kr Sodi and MMr Pilso and ancther unidertfied person.

Again, nethar Mr Piso nor Ms Mokonyang have had the opportunity 10 mspond (o any
of these suspicions. Further, the Commission has not examingd the banking records of
either Mr Fitso or Ms Mokonyane or of their relalives 1o ascerlan whether or notany of
Mr Sodi or M Mpambanis genemosity was recsned by them Howewver Mr Sodis
business mehods and accounting recoids may have exposed imegular of oomupl
business practices but may ako have unfairty raisad suspicdons about inpocent and

uninvolved perscons At the very leasl
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Similardy Mr Sodis atiempts 1o xplain awsy fransfers of funds to persons such as
Mr Bongani More {some R7 S million} because Mr More 5 8 business parimer but hils
o ndicate the idertty of or the natre of the business, the reason for the transer of
funds © Mr Mom:, whal business purpose was achieved by such payments No
partnership ageement or comporate documentation was Torthicoming, no business plan,

no budged, no record of business activly

When Mr Sodi ldentiled funds & being linked 1o Mr 2itso (RE.S mifliony and then said
tha he wes weing 1he services ofa corstruction company with quile ancther name i s
urllkeiy thd Ihere |s a business elationship wih thal condruction oompany. No
imvaices. conlracts. receipts wem produced indicaling any lawful cause for payment 1o
the consbruclion companyinslead, Mr Sodi placed Mr Pilsa at the canbe of B, payment
© athid party. This suggesh that mr Sodi undersicod 1hat the funds were going 1o Mr

Hisg lhpugh the conduit of the ihidd party company.

Boh Mr More Housing in Gauleng) and Mr Pise Housing in Gauteng) may have
iMflugnce over pehcy and adinniglrative processes and decsions Them & every
possibillly 1hal paymenits of funds direcily to such persons Of through third parties woukd
lead to allegations of improper elationships between s businessman such es Mr Sodi

and gevernmen! emplayaas such as Mr More and Mr Pitse.

Mr Fiizo and Mr More heve nol had the cpportunily 1o explsin how they viewed their
elationghip with Mr 5odi. This Commission can only ekamine the andence an transier
of funds in the light of the explanations offered by Mr Sodi These explanabions are
singuUlarly unconvincing and, 1n the absence of any supporting evidence cannot be

believed.

The resuk 15 that the Commission 15 left with the wew thal Mr Soh made generous

paymenls through his business bank accounts o obtain access, secule influence, etain



connecions wih a number of individuats al provincial and naticrsal level of govermment.
Whether or not such paymens wee htended by Mr Sodi o obtain an wmnediate direct
benefit i retumn or create obligaions for the future this would unquestonshly indicse
& #ppetile on {he part of Mr Sodi for some form of stale captue Such consesternt
course of aclion would indcale thal a unaess person made paysents o persons who
octcupied politicd leadership posilions of were employed as govemment officil; with
balh the inkemdion and the esult of obtaining prvae beneft or hinsell o his businesses

fion persors who wel Anandcally obliged ta him of those businesses

Mr Edwin Sodi and Mr Thebani Zulu: The payment ol REO0 000

906 The avidence prasenied before the Commission is such 1hal Mr Edwin Sodi and Mr
Thaban| Zulu who wes the Director-General of the MNational Depertment of Human
Setlliements, may well be guilly al camruption in thal the amouni of REGO GO0 thal Mr
Scdl or his compeny, Biackhead Consutting gave o Mr ZUlu by peying for his molor
vehcle a SMC Trading Gioup in Balio on 21 December 2021 may well have been &
babe or a reward 10 M Ailu for his rode n faciitating the award of the asbestos contract
by the Free Stae Cepartmert of Human Seilemarts 1o his company of to the
Blackhead! Dlamond Hill Joit Venture. b this mgard i s emphasised that the
Commission completely rajecs he story put forward by both Mr Zulu and Mr Sodi that
Blackhead Consulting or Mr Sodi made the payment of R600 000 Mr Thabani Zulu or
b SMD Trading Group for the benefl of Mr Zulu because it or he owed Mr Zulu o his
business T Lounge money ©F Hquor he had purchased from Mr Zulu or his busingss.
Itis therefore, recommended the the National Poseculing Authority should serously
consider pioffering charges of comuplion andior bribary against Mr Edwin, Blackhead

Consutting and Mr Thabani Jalu,
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Hackhead fMr Edwin Sodi and Mr Thabani ZutuMr Mabheiarii Muli_ The Maseati
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E 5 ecommended thd the law -erforcement agenpes should conducl further
investigalions o whether or not the paymest made by Mr Sock or his company.
Hackhead Consuting b SMD Tiading Gsup n connection with the purchase of a
Maserali was not a bribe or eward fw Mr Zulu through Mr Mebheteri Nwli for Mr Zulu’s
mle 1n the laciltation of the awed of the Asbestos contract to Blackhead! Diamond Hil

Joirt veriure

popenty gt Qlive rieights  Dloemfontnn for ihe Denefil of Mr Timelhy Mokhes:

08

20a,

I 5 recommended tha the Nabonal Prosecuting Authorly seriously considers
praferring criminal charges of comuption o bribety aganst one or both Mr Sodi and his
company Blackhead and Mr Tmothy Mokhesi who was the Head of the Dapartment of
Humen Satlemenis i Ihe Free Stale Province n connection wih the paymert by
Blackhead of Mr Sodi of an amount of RE50 000 1ewards 1he puichase of the poperty
siluated al NO4 wild Clive Heights, Bloembnlgin, Tha Commision s setishied that
his payment was made as a reward or inducamant or both ta Mr Mokhas) in conseclon
with hig rola in the faciliiabon o thea awax of the Asbesos contact lo
Hlackhead/Diamand Hill Joint Venture or as a eward for or nducement for the paymest

by Mr Makhesi's departmanl to the Joint Venture

From wha has been explaned above iz quie ciear that e Head of the Deparbyent
of the Human Setlements In the Free Stale h 2014/2015 namely. Mr Timothy Mokhesi
was centtal 10 he awarding of the Asbestos contiact to the Blackhead Consuling
Oiamond | Hill Joint Wventure However, the invesigation did focus simply on the
accouting offcer &nd dd nol also focus on the MEC for Human Settlermenis in the Free

Stale in 2014/2015. The investigation did not look o the quedlion of why it was that
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the MEC ©or Himan Setllements al lhe dme did not ealise that there was a problen

wih this project and wlerverne o prevent millions of {axpeyers’ money being thrown

down the dain

Whd is clear s thd the wes no efective intervention thd was made by either lhe
MEC or the Premier  Bisewhere in this iepont the Commission deais with the Free Staie
R1 Blkon Housng Project Cebacle n regard to which the same Departmert -the Free
State Department of Human Settherments pasd over RSO0 million for Bve buikding of Kw
cos houses for ppor pecple and yel no howses were buitt even though so much money
had been pald. The Free State Asbesios Pioject Debacle happened in the same
deparimani. Agan ihe Premier Mr Ace Magashula does nol appear to have intervened
© prevent 1hls debacke — jus1 &5 he had alsa not intervened in the Free State R Billion
Howing Project Debacle. There is eiso no indicsion thet the majority pary in the Free
Stale, lhe African Naional Congress, of Ihe relevanl staacture of the ANC held the

Premier ©o accounl for Ihesa dismal failues af vitely imporiand pojects.

RECOMMENDATIONS

an.

K is mecommended 1hal law enforcemant agencies should conduct such furher
investigalions as may be necessary with a view 1o 1he possible prowacubon of
Mr Mokhes! by the National Posecuting Autherity fof pessible comuption arising out of
hls decision lo enter io the ageemanl tha he concluded with Blackhead
Consuling/Diamand Hill Joinl Venture andby with a view 10 Mr Mokhesis possible
crimingl prosecuticn for his posible contravention of sections 381 Hanii}. 38{1Kb) and
5(Nic)n) of the Puwlic Fnance Managemenl Act 1 of 1999 n conduding the
ageement tha he concluded with Blackhead Consulting and Diamoad Hill Joint

\entire
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Itis Tecommended thd the Government seek a legal opirson wilk a view (o pussibly
taking all necessary legal deps o mcover fm Mir T Mokhesl and any other
Government Officials who were ivolvedintheconclusionandmpiementation of the
ageemant between the Cepartment of Human Seftenents. Fieg Stae ¥ ororance amnd
Blackhead Corsulbng Joit VYenture all monkes pad by the Free Stale Department of

Humen Settlemerts lo Backhead Consulting and Diamond Hill Joint Venbure for which

te Cepatment dd not recee appropriate value.

b is mcommended iha the [aw enforcemenl egencies conducl such further
investigallons against Mr Timothy Mokhesi as may be considered with a view o his
poesible prosecution by lhe Nationat Prosacuting Aulbavity for a breach of any
provisions of t he Public Finance Management ACI{PFMA) in the role he played in

connection with the Asbestos Erad ication Priect.

k I recommanded Lhal evary Bnder of coniract bawesn a govemment department
andfor governmeni entity and a senvice provider or a piovider of goods or sennces
should conlain a prominent clause to the efiect Ihal o seMice prowvder may Sub-
comract or cade its'harhis right (o provide the senvices or the goods 10 anolker person
or entty or company unless the inended sub-contraclor was discliaed in the bid
documerts as an enlity to which the bidder would sub-contract. Consideration may also
be given © whether them should not be & stebutory prowvisicn 10 this effect that wilt apply
t dl tanders in the public sarvice

Itis recommended that the Government obBINS 8 kegal cpinich aimed 3 eslabkshing
whethar it would nol ba able 1o succesdylly cover the moneys it paid o Blackhaad
Congylling and Diamond Hill Joind Yenture in ragard 10 the, Asbestos Eradication Project
©or which it recenad no value of because Biackhead Consylting and Diamand Hill doint

Venture made a misrepresentalion o the Deparimen! of Human Seittemens thal it hed
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the gudifications or expertise or skills of expedience wecessary for the performance of

he jeb when it had no such experience, qualifi cations, expertise or skills

Itis mcommended thal the Matonal Proseadting Authorty gves senous considerabion
i Lnstiuling 2 chage of comuption of any ather applicable ceime or offersse against Mr
Fiwin Sodi and his company, Blackhead Consulting (Py} Lig for their iles in paying
an emownt of RECO 00000 G hundred thousand Randy to 8 car dealer based n
Baliito, KwaZulu-Natal, for the berefit of Mr Thabani dulu 3 a reward [of Mr Zulu's role
in the Asbedos Project or as a bribe to Mr Thabani Zulu so tha he could do cerlain

favours for Blackhead Consulling or Ciamond Hill or the Joint Yenture or Mr Edwin Sodi.

isrecommended tha tha National Prosecuting Aulhofity Qives sefous considenation 10
Instituting & eriminal charge or eriminal chages relding 1o eomuption or Bny other
soplicable crime or ofience aganst Mr Thabani Zulu b his arangemen wilh Mr Edwin
Sodi endior Blackhead Consufing {PlyiLtd to ba paid an amount of aboul RE00G 000.00

{Six hundred thousand Rand) by My Edwin Sodi andior Blackhaad Consulting (Pty)Lid

b is mcommended that the Netional Proseculing Aulhofity shoukd ghea Serious
consideralion > Insliling criminal charges of cormuption or any olher applicable crime
or ofence agarst Mr Edwin Sodi andior Blackbead Consulting {Piy)lid anzing oul of
the arangement of agreemernt ha was entered ifo between Mr Edwin Sodi and
Backhead Consuting $iyi-Hd and Mr Timothy Mokhetsi for the paymant of about
RE&0C 00000 ta a fim of Aorneys 1n the Free Sate o enable Mr Molhelsi o his bmity

Trust 1o pay for a property in which he would live.

b is reconmendad that the Mational Posecyting Authornity should gve serous
considaration to insiking a charge of comuphon of pther gpplicable offences against
Mr Timotly Mokhesi ansing out of his role n the peyment by Mr Edwin  Sodi and/or

Blackhead Consuting of an amount of sbout KRB 0000 irta the trust account of a
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9.

dh1

fim of attomeys h Bloembnlein to enable a property [0 be bougihl b which Mr Mokhesi

was going o live

k 5 ecommended thal to the adent that curenl legisldbon or government polices of
slale owned enilies or companies do not pehibit the awading of a tender or the
cancludng of a contract for the povision of senvices or delvery of goods by a person
or enity or service provider tha does not produce proof tha it has ihe requisie
educational qualifications, knowledge of skills and axperience for the job awasded to it
cansideralion should be given 10 ensuring tha legisidion and policies of govemmest
depatmenis or of slab-owned erllies require thd no enlity of peson of service
provider mey be awerded a tender of mey conclude any contiact with a government
depariment ofa slae-owned erlity of company unless il has produced proof of refevast

qualfications, sKIlE @xparience Or dpartice required (0 paform the work

Itisrecommendad thal consideralion ba given o the enaciman! of lagisiabion thal wil
maka ita crimina cfenca for any offcial of office-bearel of a governmen! departmernt
or of astale-owned ertity or company (0 award a tendsr [0 or conclude a conbract for
the pmvision of senices goods Of with any person OF enfily unless he of she has
setslied hmsell or herself or lsel Lhat such person of enlty has produced prool of

pozsession of the minimum academic qualifications of experience of sxpertise

I is ecommended that ihe Walional Prosecuting Authority shoukl pive senous
considerdtion 1o isMuing criminal prodeedings against M Edwin Sodi andiow
Blackhead Consulting for fraud or other applicable cnmes ansing out of the &t that, in
odar 10 obtan work fom the Departmen of Human Settiements in the Aree State. Mr
Sodi andbr Blackhead Coreulting (Py) Ud made a (ase represenistion ta lhe
Departmen! of Human Seftiemenis, Free Stak, that be or it had the knosvdedge,

qudlifications and/or experience skills and expertise for the emoval of asbestos when
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0 the lowledge of Mr BElwin Sodi Blackhead Gonsulting #r Mpambani and Diamond

Hil, neither of them had the gualificdions, knowledge, experlise and experence

needed for the removal of ashesios
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THE FREE STATE R1 BILLION HOUSING PROJECT DEBACLE

INTRODUCTION

923. This Chapter of the Report deals with a project that the Commission has called during

924.

925.

the investigation “The Free State R1 Billion Housing Project”. After the investigation and
the hearing of evidence and as this part of the Report was being prepared, it has
become crystal clear that this project was a debacle, hence the title of this Chapter:
“The Free State R1 Billion Housing Project Debacle” because of the manner in which
the Free State Provincial Government, through its Department of Human Settlements,

handled the project. It was a dismal failure: a debacle.

The Free State R1 Billion Housing Project was not mentioned in the Public Protector’s
Report called “State of Capture”. However, it falls within the terms of reference of the
Commission. In particular, reference can be made to term of reference 1.4 of the
Commission’s terms of reference. In terms of that term of reference the Commission
was required to investigate and inquire into “whether any public official or employee of
any state owned entity breached or violated the Constitution or any relevant ethical
code or legislation by facilitating the unlawful awarding of tenders by SOEs or any organ
of state to benefit the Gupta family or any other family, individual or corporate entity

doing business with Government or any organ of state”.

On 25 March 2010 the Department of Cooperative Governance, Traditional Affairs and

Human Settlements, Free State issued a media statement that read as follows in part:

“The Free State government has allocated R1.3 billion for the construction of
housing units towards addressing the 200 000 housing backlog.



457

Speaking duing the Movincial Human Setbements budget wobe spesch, MEC
Musebenzl fwane said the funds will atse be used fior the instakstien of maomcipal
servicas, davelopnenl ofsocisl @ neriliss and acture gwnd

‘Cragling sudainable human settiements rernans owr mam focus h the 2010011
financial year, Asa comimitment to tha achiavesent of e mil sninum developie it
posls, our aam & to provide 10 000 units iowards reducing the backing of people
livirg in informal settements,” e said,

In lira with govenment's commimant 1o povide dacen! accommodaton closer o
placas of work. hasaid his depadtmend will i partnarshig with the penvale sector and
Ihe Housing Cewlophent Agency sxpiose different ways and means o provide
mixed housing opthions.

"We wera able to pilot and display belter and ditffemn| typoligine such as cesiges
and plena of holdled in vAnoUs Mwna Our s @ 1o move fway fiom M dab of
Reconruction and Deglopiment Progamme RDF) uliformily. he added.

Improvement In this ana of work N said included explodng altemative building
methods | usng Mass basaed approach N consiruclion, 1o creata jobe and devekors
shills.

He said the dapariment had alse sxplored he use of afttemalive buiding malsrials
N housing delvery, i sdizcted lowns. These options. ha added wil include ental
unite cioesr 10 placas of emplaymant in Bloamfontain, Botrehon, Sasolneg and
Walkomas pilel projects.

in patnarship with the Departmanl of Land Affaiws, the department had acquired ben
land pacels in w@arnoul locakties as idontifhed by diffesn] Doal munkcipabities, kor
fulum ssabtishmant of human satisnaats.

Trwrough our programaes of planning and suveying we had initially planned to
gavelop 8 W00 siles, bul have ackeved aore than 2 000siles be said.

A furthar hundead milkon has been allocaded for the procoss of buidng decent
hemes for Military Veteans and restitgion benefici aies”
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&5 can been seen from ihe media stalement, n 200200 the Flee SEe Province was

meant o build thousands of low eost houses Howewver most of these houses were

Never il

¥hen the Free Stale Depaiment of Human Setiements underspent the funding
gliocated to 1 the Naticnal Depatment of Human Sdtiemenis thregtened to Tander

some of the howsing budget to “better performing provinces™.

A scheme was quickly devised br the money o be spent which led to the province
spending over RS00 million by giving more than ¥X) conbtaciors advance payments
before any work was done. The Free Slale Depariment of Human Setilemenis made
payments © the contraciors withoul any wiitten agreement of any proof tha houses
twad been bull No procurement process was foflowed inespect of the conisctors and
he parlles who suppiled maerials, The Free Slale Depadment of Human Sellements

logt ovar R400 milion in this wey

The funds i he Free Stae R Bllon Housing Project weke an allocalion from what is
relerred 10 loosely & DORA Fund ng. DORA |s an abbreviation for legisintion called ihe
Givision of Revenue Ad 1 of 2010. DORA fundng i§ therefore, funding aliocalad by he
Netional Tressury in lerms of thal Acl. Seaing ihal ihe whole propect was based on
DORA Rinding. itis necessany to explan al the oulsel wha poocess was folewed al the
ime i trigger DORA fundng for the buiking of lkwcost houses in the various

PEINCaE,

DORA, funding and low cost housing

9030,

This matier lakes plce n the context of unding allocalked o the Flree State Departmert
of Human Settlements for the purpeses of buddmng low cost housing ("ROP" housng) o
terms of the Division of Revenue Acl 1 of 2010 DQORA),
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935,

9351

9352,

452

The DORA-fundimg applicdion Ffor building low-aist housing falso known as the
business plark 5 submited o the Naional Depadment of Human Settements n

Octoher/Noverhsat every year '@

The busines plan originates from municipaliies who hove lo idertify their low-cod
nousing needs for the next financial yeal convmencing n March, and appiy 1o the Fiee
Sate Depatment of Humen Setllements for funding to buikd end provide such
howsing.”™ The Free Sige Department of Human Seftioments compies 3 housing
gllocation lig fiom Lhe munkcipal submissions, which housing allocation list rms 1the

besis of Hs business plan. ™"

The Dusiness plan & fnally approved by the Nalional Department of Human
Sdtlements end consolidakd with all ather provinda! plans inth oneé lor approval dunng

February of ha bllowing yes by Netional Treagury '*

Organe of stdke involved in gavemmant housing projects are obliged 10 leed inlormaton
abou Thek hawsing projects inlo he Housing Sibsidy System (HSS), and 1o use The
HSS & & project Managamenl tool 1o record milestones againsi which contmciors are
enlfed 10 Caive part payment (based on carlain mikestonesy of tha agreed Contract

price.' ™

The predelmed milesiones Tor payment m terms of gavermment Noumng projests am:

Phase 1 — completion ef the foundations;

Phase 2- complation of the wall plabe, and

13 Exibi U2, p 11, para 21

0 gl JLSZ, p i1, para 33

M Exhib ULZ, p 113 2, paradd-dh.

T Exbl LR 11, parg 32

™™ Exhibh LIUZ p12, pam 37 Tmanscripl 2 Sedernber 2020, p 110,
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Phase 3 — completion of the housing unit ™*

These milestones comespond wih the ageed paymert plan o ems of the slandand
buldng cortract which was used by Free Stak Deparimeni of Hurnan Setilemends at
tha fime ™ In tarms of fhis slandard contrict. materils to comploto the milestones had
I be povided by the appointed building contactor ™ Accoxding to Mr himotse “Tm™
Mckhasi whe becamne Head of Department (HOD} %r the Free Stele Department of
Human Settlerneris in 2012, the building matedals need 10 be iworpoaied into

corelruction work before the milsicne 8 melrr

h lhe normal course of evenis B contractor's work 15 inspected by Free Stale
Depatiment of Human Seflemants officials and cartiied 28 complele befors the Fee
State Departmenl of Human Sdllements keeds thal nformation (o the HSS Lo trigger

an inkerim paymert obligetion.’>

h he Free Slata d the time 1hem was no pronsion fof advance paymeds ™
Mr Moknest furher confirmed in his oral evidence That in the normal course of evers,
mongy would onlty be pakd by the Depariment on completion of each of the sel

milasionas.’+

' Exhibll UUZ, p12-13, paras 8-383 Transcipi2] Septerber 2020,p 59.
e E',ﬁb“' um| p I 3! p'am w'

T Eahiph U2 p13, para #1: Ezhibt WU padpara 3.

73T Trangcrpt 2 1 Sep o0 'Den F20 p119

MExhib UU2, p13,para4 2; Transaipi2d Septembe 2020 ,p52.
OCwbh ULy, pE, pars 2.

%oTranscript 21 Sepdsenber 2020 p 60
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939,

1.

942,

The national nom @ the bme was for 40m*ROP houses 1o be built by the Department

of Human Setllements. the design ard specifcations for which wene prepaed by the

National Home Builders Regisiralion Council (NHBRC)'<?

The ixed conlact phce for such Om? houses wis aound R50,000.00 al the tme while

he Free Stale's noom e hat stage was 46m? houses fof the same price ™

Mr Keszer Maxatshwa, Brmer Deputy Direcior-General (DDG) of the Free Sate
Deparmenl of Himan Settlements, confimed Lhal contacts for lhe 201072011 financial
year had alieady been aliocaked on the bass of a &5m* house & a fived price of anund
R5000000 per house within the allscated DORA funding by eady 20107 Then Mr
Ace Magoshule (Ar Mageshule, who wis Premigr @ the timey announced m his State
ol Ihe Povince Address on 26 FRabruary 2010 thal the s of low-cos! houses in the
Fres Stele would Incmase to 50 to 60 squae metnas.™! Mr Magashule staled n this

address that the mnimum siz of an RDP house from han on would be S50-80°m7* In

hls speech Mr Magashula sakd:

"I must ndicate Honoumble Sppaler and members that the muwnum size of a
Raconeinuciicn and Davelopmenl Programme ROP} housa wilk from now on be 50
lo 60gquara Malras as we have aiready dong Soma Last year *

Mr Moses Mpho “Gift” Mokoena pMr Mokoana) was HOD in the Free Stale Depantment
of Human Seftlements a& the time On Mr Mokoena's version Mr Magashule promised

20n? houses and mose houses 10 communitses (a5 part of his Operation Hiasela

M Exivbll U2, p 14, para 46-461
72 Extibil U2 p14. para 46247

r3Exubll UUZ p1%, para 0.

MExBIL U2 p15, para 4.

™ mrmagashule’s State of the Povince Address daded 26 February 2010, atxivwed 58 (R 1 5o the Imeeit a3
report al plg FS20 8
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Culreach Program) despite the fact thal the Deparfment had infomed him that thee
was no budgel lo do so'* Mr Magashule had ixdicated that the Plovinciat

Infrastruciure Grant would fund the shorthill of R22 00000 per house 7+

Ths change cased dispues with the aireadyappointed buiiding contectors who wer
now required 1o builid 50m? houses, ™® I onder [o seitle this dispute It was decided tha
the Free State Department of Human Settlements wouid go ot to lender for contractors
who wore prepared o build the lager houses a approximately K72 06000 per house,
while tha previously-appointad buildng contmdors woukd automalically be reappoinied

if they were Interested™?

Problems b procurement

The callapsed tander process

944

Foliowing Mr Magashule's addrass 1he Frea Siata Cepartment of Human Sailements
adverlised mnder LGH BO1/10/11 "For construchion of BNG Howes n the Fres Stale
through projact linked” ("the lender”) which endar closed on % April 2010. Thesafier
he Free State Deparimert of Human Seftlemenis Supply Chain Managemenl
Directorate and Bid Evalustion Committee (BEC) prepared a report to the Bid
Adjdicetion Commitiee (BAC) in mspecl of conpliant and non-compliani tenders.™
Of the 357 bics mecelved the BEC recommanded tha 19 qualifying bikis mus be

adudicated on price by the BAC"

6 ExdbL 3, p 2, para 5

naTExtph UL p1S, para 52.

Fi gaeinll ULIZ piS, para 50

™3 Exhibil UUZ, p 15, para 51.

Regwtibll ULZ p 16, parass

TiExbil UUZ pt17, para 56; Transcripd 21 Sepesnber 2020, 87
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This & confimed by the record of the meeting of the BEC, which appears to have met

on 2 July 20107%

The BAC then met on B July 2010.7* Al this meetmg 1t was realised ihal ihe lender
validity period had expired.  The Commitiee then resolved 1o rather cancel the ender
and estabish a daiabase of service providers™  This daigbese inciuded all of the
bldders who submitted Enders, whether complant or non-compant, even those who
weer dequaified.™ Mr Mokoena appioved 1his solution of the BAC on 30 July

201G."%

Inhis ol leslimony, Mr Mokhes siated that he did not know why the BAC delayed thea
meeting unhl 28 July 2070.7" Mr Mokhesi gso confirmed thal the 90 day bid validity
period s prescribed by Netional Treasury Regulations™ but the BAC had the option to
cencel the lender or ta regularise |he pracess by carfirming wilh the tenderers whether
their prices would mmain 1he same.'* Mr Mokhesi conirms that the lendar process
could aso hava baen cancelled and rastaned. bul Ihe Deparimeant coukd nol jus! Torget
about the process and establizh a dalabase & lhe giscmtbion of officials. ™

Tha satablishmant of a “database”

248

This declsion by ihe BAC & put all ihose who tendeed on a deiabase caysed some

corfusion dunng oral evidenca.,

7 P aia 3 ani & of IR2 stached 1o the In velgaiors Report 3l Exdbil AU 13, p61and 7). Sew timeding above.
™ |[R3afached to the Inyagtgatrs Repor atExhintl ULhs p 7am Sec bmelne above.

“lim 7_1.0f IRY attached o the vstigator's Report ab Exbid UL &, ph

% Extvbl UUZ pi17 para .

8 Expara 793t £ 512199 1R5 altached 12 e Invesigaion Report a1 Exibit ULs5 p 794 the resolmion of the
BAL, which uppears to have been signed by Mr Mokoenaas sccsurmthyoficer.  See tmeline shoee
TSTTranscrpt 21 Sepainbel 2020, p 98

¥ Transcript2 1 Seplembe 2020, p B8,

™ Trangeript H Segueenbed 2020, p +04.102

8 Trangcrpt M September 2020, pi0s
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When | asked whether Mr Mokhesis impession from the affdavits 5 that the BAG
decided that the wey o achieve what they wani 5 ta cancel the lender process, put
everyane on a database and choose the people who will gat the job from the database,

Mr Mokhiesi confrmed 1his impression. ™

Mr Mokhesis 1mpression 15 further confirmed in his affidayil which staes as folkws:

“The dapavimant thus decided foaward conticts 1o corhactons on varous dafabases
aswall as lo the contaciors who had bid lfor the fender natwithslanding Hhat 10508 Ihe
Bidaars wand dRaualifiad for DAt B5g comphiancs readons And thel & further 4T were
digqusiifiad backute Py oid Aol maat ik e funclionsify Bosthold, <"
A companson between the record of ihe BEC and Lhe list of respondents to the 2016
Hgh Courl application shows thal some contBcions wha laler Bceived contiacts in 1his
mater indeed wen deemed o be disqualied by the BEC. For example, Joe
Conglruction CC was disquaified because s NHBRC registration had expired, bul wea
clearly awerced contmcts es it is liked as (he 2™ Respondent, ™ as well as in National
uiban Reconstruchon and Housing Agency (NURCHA) saponts mentioned balow

Mr Zwane's versions

852

9521,

On his firs| appeerance a ihe Commission. Mr Mosebenzi Joseph Zwane Mr Zwanal,
who was MEC for Human Settlements in the Free State at the time pul forwerd the
following version regarding lbe cofinpsed Bnder process and ihe eslablishment of the

dalabase

Afer the lander process h 2010 Mr Zwana was expacting a final meport on the

find guame of the Bnder process because thal would detemmne the dde on

"™ Tanscript 21 Sgpapnber 2020 p 107108

S ExhdG UL 11p 116, W Mokhesi afidavil dated 2 10 sgesnbed 2015 para 76,

= Exhibll UU12p 62, Parad 2ol IRZ aneched to the Investigeind’s Report, Extibit UU 15 p 85 Para 2 of IRS
attached 1o Ihe Imvs gt Reporl
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which they could stat buiding houses ™ Mr Zwane daims to have asked for a
eport on 8 way forward after the tender procass collzed. This was when the

database isaue was rased ™

9522, Cn this version officials suggesked to Mr Zwane thal they cieale a dalabsse ™
Mr Zwane dieges tha offioais did net eport o him on how they exercised ther
dscreton on the database. and nc-one told him they couldnt crede 8

databage.™ Mr Avane dlegadly then gave pemmision 1o M Mokoena to

develop the dalabase ™

953. Laler onon hi fird appearance, M: Zwane aise claimed (o have been unawas: of the
BACE resoiution b eslablish the database ghat i had 1o do 503 He wa not aware of
he BAC minukes ™ On this version Mr Zwane clams o have known that the tender
had been phandoned because it had expired ™ He did nol query 1he process of

canceling the tender becasse | would have been “Interfenng within adminsiraton.

954 Mr Zwane’s underslandng was INal, once on the database. contracions could be given
work subjecl to ihe deparimeni "copacitaling” them where necessary™ Mr Zwane
expacied officias to know the law and bring 1he final product 10 him ™ Accodding 10 Mr

Zweng, he wi lo/d thet the databasa wes "prelty lagal”, "“Bnd that they ware followng

™ Transcript 25Seplember 2020, p13,
T Tranacript 25 September 2020 p 29
T2 Transcrpt2® September 2020, 018,
5T Trangerpt 25 Saplenbel 20200 B
"™ T anscript 25 Seplember 2020.p31,
- Tmnscnptzﬁﬂaptarlb&l 2020 p 63
8 Transcript 25 Septembel 2020 p 78
TiTrangonpt 25 Syparnee 2020 p B
"2 Transcript 25 Septaniber 2020, p32.
FOTranscrpt 25 Sapdeonbe 2020 o 76
THT ranscrpt 20 Septembel 2020 p24
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the Housing Acl. ™ Cn Mr Zwanes initial version his only duty was o eceive mpoits,

while the aceounting officer was responsible for expenditure ™

Mr Zwane initiEly staled bthat be had been told that the Housing Al gives cerlan
responsibilties to the MEC bul he had not seen it himsel_ 7 Mr 2wane understood his
responsibilty in ems of the Housing Act to be the final approval of the allocation list™
Mr Zwane claims 1o have Bmiliansed himself with the Congitution and the PFMA, but

nal the Housing Act. Howsver, he said that he thought he had gahered sufficient

informalion o ensble him b “lead efleclively”. ™

vhen specific provisions of the Housing Act wese pul to Mr Zwane. speciiically thal 1he
Acl does nol conlan enceptions 1oa fair and transpaent bigding process, ie. does not
pravide r 8 database, and the the MEC has cerlain duties™ Mr Zwane responded
tha& he wes nol aware of this."™ Mr Zwene initialy claimed thet the firsi me he had
bean informed af the Housing Act wes aher the lendsr abendonment.™ CinMr Zwene's
version he had expeckd a welcoming handover process when he becams MEC, led
by lhe HOD. to daw his atiention 10 elevan| legisidion and therg shoulkd have been a
hendovar epart by the pevious MEC. This pocess ook placse, but no-one dew his

altention lo he Housing Act™ Bul he did ecelve a pack of elevant polies ™

In & version put forward in Mr Zwanes second appearance belore the Commission. he
confirmed thal there wee peviously conlmclors appointed io a databasa. Then the

dispute with he conlractns acse, Mo they began he processes that would give them

T Trangeript 25 Saptembe 20240 30
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anew list Mr 2wane conftred that that new process was the same process as what
gave them 361 bids {aceording to the mindes) ™ He also confirmed the sequence of
events tha led to a consolidaed list of qualified and disqualified bidders and thase from

cher databases {logether over 300 contractars)jand thal the tender piocss condinued

urtil 2B Lly when it was finally ssandoned. ™

In other words, Mr 2wanes versicn on his second sppegrance wes tha the tender
protess described above which ran from Apnil to July 2070 woukd have been for The
crealion of a database, and not by specific work (0 be allocaed. On this version. the
open ender pocess ihal ook place in AprikJuly 2010 was meanl to facilitde a new
dalabese thet could be used by Mr Zwane for the following 5 years.™ Mr Zwane's
vesion o this appearance was thal oficials hed assured him that t was lawful 10 award

coniracts 1o those on the datasbase after the tender process had coligpsed ™

Glven the conlsion crested on Ihis 1sUe during Mr Zwanas first ™o Sppearances,
Commisslon inveestigalors pul urher guesions to Mr Mokoana fof cla ity Mr Mokoena
responded o those questions via a supplemantary statement. wiuch s dotailed tokw.
Thal slalemeni was then put 10 Mr Zwana on his ihird appearance befom ihe

Commisslon on 11 December 2020,

M Mokpena's _supplementary statomenl

960 Accordng b Mr Mokoena, during his time as HOO the Free Slak Depariment of

Human Sdtlemenis kepl a dalabace of contractors whe would be ebgible to ecere
work fom the Department  This daabase cornpriged of conimctors who had previbusty

perfoimed work i the Depatment as well as those who esponded 10 Expression of

FbS Trangorpt 25 Sgpjpnber 2020 ppia-15.
' Transcrpt25Sept=miber 2020 pp16-15.
" Transchpt 23 Sepwmber 2020 pp 4647800 p 52
™ Transcript 25 Seplembe 2020 pp 4650
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interest advertisements A out by the Deparfiment.™ Accoding to Mr Mmuso
Tsoameisi fAr Tsoamets), former Deputy Dikctor Genel n the Fee Sate
Depatment of Traditional Affairs and dieged former Advisor to the MEC, PAWC had

praviously assisted the Deparlment in cxeating & database ™

Accordng to M¢ Mokoena, the purpose of the deabase from the Depariments
perspeclive was 1o keep a list of qualified contmciors who may be aleried to relevant
andor advartisamants s and whan they appeared, ™ Tendars wire advartised sround
fur weeks pror to the closing date, and thee was ansk 1hal the Department would not
recelve bitk fiom guakfied corraclors  The det alnse was nfroduced to aledt qualified
cortraclors when enders wewe open In order to ensu® high quality bids wem Bceived

fiom gqualified contractors @

The benefl © a contracior of being on the dalabese was (herefore 1hat {hey would
ecelve communicalion fiom the Depertment when a tender retevant to their skills was
adverlised bul those coniractors would sill need to submit a bl and have that bid
svalualed aganst all pher bids o e Highle 1o hawe the work allocaded to thgm ™
According © Mr Mokoena il would have been imegular for a costracior on the
Depatimenl’s database to be allocated prjects wilhod going ihlugh the lunher iender

process which involved submitting a bid for a spacific housing project™

Accoding to Mr Mokoena all of the tenders for specific pojecis would be advertised
in he local press and would be gpen 10 bidders on the database as well as those who

wefe not.™ The tender titled "LGH BO1/10HH1 for construcbon of BNG Houses in the

" Exhibt LA, p42 W Mokoana supphamieniary Saligyant para 12, An example b5 allached 3 Dioynenl 4 a
Ezhibit UUS p B0

M Transoripl 26 Septanber 2020, pp 146-147.

T4 Exgiph UL, pd2 para 13M: Mokoems sippi synemtay stiteynen] para 19

72 Beiblt L3, p 43, para 13 M MaKDENa Ly prinientary Stamsenl
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M Exhdbll ULS, pad, parai4 Wi Mokoena suppleseniary Statereenl
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Fee State through projedcl linked” which was evaluated by ke BEC on 2 Juby 20107
was a fender fof the condruction of specific housing projects n the 201072011 Rnancial
year. This tender was not for inclusion in the departmental database,™ as My Zeane
dleged. According 1o Mr Mokoens sdvertisemerts for inclusion in the database would
slart with the lellers “BOI".™ while the “LGH in this Bnder stands for "Local

Governmert Haousing ™

Mr Mokeena's supplemantary statement wés put to Mr Zwane in his third appearance
al the Commission. Mr Zwane fesponded tha he has ead the stadement bul he says
he was bid iha parties £nder to be on the detabase, and thal thal detabase s vald tor

Syears .

h response © quedions for clarty Mr Zwane said thal his understanding s that a
list/databasze ls complied afler a compeatilive biddisg precess, and 1hat lisi wouwsd be used
urtll 1t expires = The list axpires after % vears. Mr Zwans clams thal he queshioned
thie process when ha amved in 1he Deparimant and he was told thal this process 5
vsed losave time.  Furher discussion on ihe use of datebases by Ihe Depariment

appaars in ihe saciion B below.

7o Exhibfl UL 11, p 27 3Minutes attached to Mr Mokhesl affidavit dated A1 Deceenber 2005 and abun apo s ingas
Docunenl 8§ attached to Mr Mokosng ﬂppl:menlaq slalernent at exhibll U3, p§1. Secbmelne above.

T Eadbit UL p 44 Mr Mokoena supplevnentanyslatement para 16 at

T# -Expression of Inlerest

T Bovbil ULE3, p 44 W MokDERa sypplernentarystatemenl para 1B #tFS12372.7

™ Tanscript 11 Decenber 2020.p116

N Transcript 11 December 2020, p120

5 Transcrpt 11 Decamber 2020 pt



470

Cutcome of procurement irregutaritles

9568 I hs third sppearance betoe the Commisston, Mr Zwene corceded that the temder
pocess bhad been abandored and that there was no cther competitive bidding process

in the 201072011 financial year ¥ This accods with the evidence of other wilnesses.

957. Therefore, degpite confuson sutrounding the role of datebases n the Fee State
Depariment of Human Setlietnents, whal is clear Ffom 1he eviderce & tha thern was
only one Eender process which took place in 2010 tha being "EGH BO1/10411 For
construction of BNG Houses in the Free State through project inded™ which took place
between Aprlend July 201, This tender process wes hen cancalled on 30 Juty 2010,
The rasul is Ihad none of the contraciors who wem subsequently appoirted 16 build
RDP houses in the 2010/2011 hnencial year n the Free State were apponted as a

reslll of a compatiive bidding pocess.

Consequances of he unspent ALLOCATION

968 Nadional Treagyry had allocaled approximately R1 .42 bilien of DORAunding [0 lhe
Free Siagle Departmenl of Human Setliernents for the specific purpose of consirucing

iow-cost housing In he provinca in the 2010/1% financial year 34

989, As aresult of he dispute with previcusly appointed contaciors as wel s the tollips od
ender proces, he Free Slale Deparimeni of Human Seitlemets had built ha houses

from il DORA allocation by hafway through the 2010711 financial year™ Mr Mokhesi

" Tanscript 11 Cecenber 2020 B8
"o Pwietl U 2 p1d.para ).
&% T ranscript2? Septembe 202) piT



Tk

confims thda by Oclobet 20100, e Free Rate Departmen of Human Settements had

only spent 10% of ik allocation *as does Mr Mokpena™ and Mr Maxdshwa *

570 If the allpcated DORA-funding & not spent by a province durng a financial year then
i meel he delivery targel the National Department notifies the dedulling province that
t i going o wihhold brther tmansfers and realkicale the funds to oornplisnt
provinces®® This regliocalion of unspent monies would occur during the midHerm
pudget > Having 6 pay back money to National Govermment n the way could also

rduce Ihe new budgd allocaion 1or the Province [of the fellowing financial year *"

M. According 1o Mr Maxalshwa, in lale October o beginnisg of November 2010, |he
Natlional Departimani of Human Sattiements cribkcised the Free Stae Depariment of
Humen Setflements br undespending s DORA funds akocated for low-cost

housing

972. This concem came in he frm of & notkca flom 1he then Minkster of Human Settfements,
Mr Taokyo Sexwale Mr Sexwale), which recorded |hal he Free Siate Ceparment of
Humen Setllemenls had spert less than 0% af whai ¢ was meani 1o have spent byihe
slart of he third gquaner of the financial year, and tha the Frea Sla% Deparimant of
Humen Settlemens was requirgd to submit areoxwery plan showing howili. Mended 1o

mprove I Bxpenditure and delivery of low-cost housing*'*

&2 Trangeript 2 1 Sypqmnoel 2020 prdd.

B Transcript22 Seplemben 2020 p101102,
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973 This & cofimmed by Mr Zwane wha stded thd thee was a meetisg on B Oclober
2010 where Mr Sexwale first asked for the Expenditure Recovery Plan This was a

Minklec meatmg* at which all MECs ware prasent *+

9%. Accordng to Mr Mokeeng, the 0% of the budget thal had been spert may hawe gone
I foundations or would have been spent on tile deeds surveys and basic senaces, bt

not one house had been built by October 2010.2% Therelore, the Free State Department

of Human Settlernents had buill no hauges i the 2010/2011 inancial year by the bme
Mr Sexwde requested tha the Free Stale Departmert of Human Seftesnents lay out
is pian for spending i CORA-allocated funds n ihe form of an E RP. It seems that
raund eboul October / Navember 2010 Mr 2wane and his Departmenl began 10 panic
arsing ot of the situation it which they wese wilh regard 10 the filure ta build any
howse haitway through the finencial ygar in circumstances whem e Deparirment had

been gven money ta buikl houses, This was & GsAsier in waiting

The Expenditure Recovery Plan*"

Formulation of the plan

ars  As & result of quenes from the National Deparment the Free Stale Cepanment of
Human Selilemants designed and implemeried ils "Expendilure Recosry Plan® ghe
ERP). The Director-General ang the Miniser had written 1o the Free Stae Human
Settlement Depariment dermanding lhal action be lakan 10 daal with the Deparimanis

falure ¢ spend f6 Budget

W Transenn 25 Sopipmaer 2020, pBd

™ Tesnsoripd 24 Seplmbe 2020, plh

T Teatyectipl 22 Soplomber 2020, p103<108,
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976 A group of high level offizals held meestings egulardy 0 monilol progess in the
condruclion of houses and the speading of the budget From the explanation given io
the Commission they met In a project office and referted to that office as the “War

Foom™ either in generd or whenever ibey met inil

377 i1 sppears thal the BRP was developed from the YWar Room The goup of officals

woud dertify where blockages wem in the building of houses and decide on what

needed B be done in order to erswre thal ihe blockages wee jemaved.

978, Accordng £ Mr Maxatshwa, the “War Hoom'ls a common concept in government,

used to montor Lhe implementation of & plan.™ This s confirmed by Mr Zwane who

staled that *The war om was nola resul of the covery plan. It was a structume that

was there B ensue thd we do whd we ae supposied to do, 7"

978. Mr Molpana confirms tha 1he BERP came Lo exisl after thay had slarted working through
helr "War Room® 27 On Mr Tscamatsi's version. “War Room™ meelings wee held on
a weekly besls and lhe MEC atlended hese meetivgs every second week 5 According
I Mr Zwane, he requestad the HOD and his officials o develop tha racovary pians
and Mr Zwane himset had not bean part of the develypment of the ERP 2

860 The ERP ilself took the form of projacted expendiure for the emainder of the financial
year, and projecied how meny houses the Free Sisle Deparfment of Human
Settlements Inlended to buikd. The ERP does not in ised propose any adwance

paymenis. and uses the eskblished paymenl miedones i the Departmenl in ds

¥4 Transcript 23 September 2020 pha.
419 Transcript 25 Septembel 2020 pAT
= Trangcrpt 22 Sgienne 2020, 0161
=1 Transoript28 Septenber 2020.p138.
92 Transcrpt 25 Sapdesnte 2020 p83
A Transcript 250 Septembe 2020, p 86
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formulation®¥ This can be seen from the ERP presentation %4 This plan bas some

bold ambitions b complete 12,800 houses from start to finish between Novenber 2010

and Mareh 2071, but the standard 3 payment milesiones are listed In the presentation’s

“Cashhiow FProjections.”

Overall, the ERP pojected tha Free Stale Depariment of Human Settlements would
spend R billion before the end of the 2010/11 financial year. Mr Mokoena admitied
that Free Sale Department of Human Setflemenks did not have the capadily o reach
this 1arget, and thinks 1he anount was amived at by looking af the akocated amount and

waorking backwerds fiom thee

Mr Maxalshwa goes further and admis thal the cash flow projectins n the ERF wex
not possible, particularly because of the builders holidey in Decenber of thet year™
Mr Maxaishwa Saya Ihel he wmew fom experience that the ERP could not be achieved
ad he thinks the majorty of people in the -wer Foom™ knew thal Fee Stae

Deparimeni of Human Sattlements did not have the capacily to achieve the ERP. but

he cannmol wmember who pushed strongly for the plan ™

Mr 2wane akgo confimmed that in hindsighl he could see that the BRP had “loophiias™
n ather words. it was ambbious.*™ My Zwane cdems {o have asked officals if the plan

was realistic and whether he could hold them acocouniable for . and they ageed . He

did nol ask HOW it would be achieved onty tr their assumnce THAT it would be

AL Exidblt JUZ, p 1% par a 65

&5 Tanseript 25 Seplembel 2020, p164

2 Transcnipt 22 Sgijnbel 2020 pp 1621683,
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% Transcript 25 Seplember 2020, p166.167
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achieved == W Zwane saw the ERF documen as pushing officils amd everybody
harder lo achiave =

Mature of the plan

964,

Given the ambitiocus natre of the ERP, adwance paymenls éppesr 10 have been
necessary In oder © achieve the pijeclted expenditure. Becarse advance paymenls
woudd nol be compliant wilh the H3S5sys1em and the nammal departmental procurerment

precesses, certain other measures needed o be laken in ordes for those advance

pavyments © be affacted

Matecsl Swoly and Cession Agreements

o8

966

g7

The fird of these & (het the conlaci lor sppoiniment of a conbacior was accompanied
by two additonal conlracis: a maerial supply conimct and 8 malerial supply Cessicn

contract. '

T piocess In Brms of which the wo addillonal contracls wem signed and ihe HSS
syslem menipulaied to trigger Ihe advance payment appears 1o have become known
88 the Adwanca Payment System [APS), Mr Mokoena confinned that the aqeements

of cassSion ware (Sed 83 documantation O justfy these payments.

Interestingly. despile the thiee agreenents purporing la support payments in terms of
the APS. Mr Mokhesi conceded tha alt three ageements contradited each other,

This 15 because Lhe cesion ageemenis wee entered o before any foundaiions had

9 Transcript 25 Seplembe 2020 pi70
W Transcript 25 Sgpamnbe 2020, p 168
YRExvbL ULZ, p205-206, pare 89.

¥ Transcript 23 Sepauenbe 2020 p 197,
W Transcript 3 Seplamber 2020, p6Hd



476

been buill, meaning ne cam on the part of the building contractors had arisen at that

point that could be ceded to the supp ier in lerms of the ageement.**

988 h his evidence, Mr Maxatshwa agees ihatl lhe contiads wenz a mess and cannol I
fogether,®™ but he was under e impessicn that ey wee drafled by the stale law
advieors on the 47 flcor (£ the Premiers Office #* However Mr Venler from the stde
law advisors in the Office of the Premier allegas that the Office of the Premier was not

consuted at all on this prject .t

989 Mr Mokhesi further confirmed his conclusron in esidence tha the cession agleements
wena used a5 parl of Lhe documediation that wae wsed 10 conunce Netional Tressury
b make payment and Free State Dapatment of Human Settiements pad ouln excess
of RE00 milllon prier to the dalm of the contmctors arising™ However, despite this, Mr
Mokhesi conflrmed hat the Netional Oepariment of Human Satllemenis was nol

informed sbcut 1hese problemetic CamsIon agRaments. ™

Manipulation o he HSS System

930 Secondly, il was necassary f he HS3 system {0 be manipulsled by indicating that
cerliin payment milestones had been mel when they were nol mel in order 1o trigger
the adwainca payment The nature of e HSS sysiem pecpssitates that the advance
payment would then have had o have been recodded agrins! one of the eslabkshed

milestones wihoul themr having been completion of tha milesiona -

¥ T anscnpt 21 Seplember 2020, 702 and §5.
= Transcrpt 23 September 2020.p 09

N7 Traiscript 23 Saplember 2020,p 107

83 Transcript23 Sepombel 2020 0118

™ Transipt212eptember 2020,p 63
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Mr Mokhesi codfirms thd officials manipulated the HSS systemn lo make it look as

though construction work had been executed and thd payments wes due when i fruth
tha was not the case.  Mr Mokhesi cofims tha the system was manipulated 1o Insert
& mileslone irka the ageemeant thi dd not exist 27 in this regand . Mr Mokhesi coffamed
that he rockng matera was the mosh expensive mikestone. o manipuiating the syshem

i slow for the roofing makernial 1o be paid up Front was a way of disnbuling money
Gui.ckly ¢

The “War Hoom” used lo circumvent groper procedures

2%,

93,

Accoiding to Mr Maxaishwa, 1he process that ook place al ihe “War Room™ meetings
aftar the ERP was devalopad was tha the MEC would allocale unils b a cont@dtor of
hls choice n a specific municipal area, then a conimct woukd be signed between that
buldng conlmctr and Free Stete Deparimeni of Human Seitlemens, and anothes
contriact would be signed by 1he buliding contractor, meterial seoplisr end Free Site
Deparimeni of Human Settements logether witha supply cessicn agleenent babween
the building contractor and manrial sunprs e * These signed documents. 1ogelker wilh
the irvoice fom the supplier & the cortracior would be handed o the New Material
Cession Miesione Management branch of he Fiee Stde Department of Human
Settlements who would capture the baneficiaries, site number contactor and sue of
documents.®> The suita of documents would then be handed to the financial branch

br paymaent™e

Mr Mokoena confims that the documents required to verfy a payment such & a
carlification of mcgipl by the contractor were not always pesenl. Mr Mokoena says the

W Transmipt X Seplenper 2040, paF
HiTrangcnpt 22Sepigmber 2020, prd
M EaiE L2, p27, para W4
M Exhibll UU2. p2? pars 005
ME Eutibll UUZ, p27, para 16
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depaimen! was dill new and ddnt have capacty. s this kind of amangement
overwhelmed them

994 Mr Zwone howsver dened the allegation that he wiuld make allcatons duning the
“War Room™ meetings.® In his thid appearance before the Commission Mr Zwane
also conceded thal that n would be regular for the MEC o have been involved in the

appointment of contectors =

995 Ancther problemeic aspect of the APS is that suppliers wee nomiated by building
confractors, and themfora no opan Bnder or bidding process 100k place precedisg their
appointment ¥ According 10 Mr Maxatshwa, building contlchxs wek leguired Lo
approach matenal supplers.® Thera was also ne ageed pice with the makerial
suppliers, only the hope thel lhey will give the Department the best price. ™ Mr Mokcena
admitted 1hat he wee suspicious Ihal Ihe invoices the Department was mecelving from

the material supphers mey have been inflated.

The Advance Payment System

Respansibllity lor the APS

986, On Mr Maxalshwa's version the AFS emanded fom Mr Zwane was designed by

Mr Tsoamelsi and was appoved by Mr Mokoana.*™

987. h he fist sffidavil. Mr Z2xane shies away from taking any responsibility for the APS by

referencing the so-called legal opinen ofdr Tsoamets;, and by referrng o "Department

M7 Transcript 2 Seplember 2020, p 158
4 T mnscnpt 1 December 2020.p107.
% Trangcrpt 11 December F020 pl110
¥4 Transcrpt?! Seplembs 20X, p7o
1 Traniscript 23 Sepqmnber 2020, p107
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oificids” who “entered ino maerial supdk® cosson agreements wilh varnous supplieis”
and thal he requesied the "Head of Depariment {HO} and Head of Legal (o ensure

tha di prapcols are oheerved™ 55

However, aven on Mr 2vane s own version The APS fiself seems 1o have emanaked
fom one of the “War Room™ meetngs held (n October 20107~ This meeng would
hewe been chaired by Mr Zwane and daitended by Mr Mokoena, M5 Seipai Diamini,
Ms Mamki Mokhele (Ms Mokhele], Mr Tsoametsi Mr Kébélao Kaki fr Kaloy and

Ms nnocentia Motaung ™'and occumed afler 8 meeting that took place in Welkom

Ihe Yelkom Meeting

989

1000,

b would appesr thai = A result of the previous “War Room” meetng where the ERP
whs discussed. & masting wes held in Yvelkomn wilh eppointed contmctiors n Odober
2010 in oder 10 ggf 1heir buwin o he ERP.'™ This meeing was chaired by Mr

Zwana ¥

Al his medting lhe contraciors complaned about how much work would need 1o be
dona in such a short space of time On Mr Tsoametsi's varsion hese concerns wesa
threefold: svallablity of metedal over the Festive Season access to finance and

increased labour costs owver lhe Festive Saason

1001.0n M Zwanes versicn, it is & Lhis Welkom meeting thal the coniractors requesed

assistance from Free Stde Cepartment of Human Selilements In ovder [0 meed the

ambious deadlines of the EBRP = Accoding 1o Mr Zwane. the APS was ona possible

e*Exhibll UUR, pas, paraS2.
*= Trangcript 25 Seplernbet 2020, pB; Traugeript 13 October 2020 pb.

5" Exhibh UUZ p 23, para 79
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soldion discussed i Bloemfontein #ier the Welkom meeting % Accordng to
Mr Zwane 1 was the contractors who said thet the Free Sigte Deparimend of Human
Setllements cannol expect them to work weekandsholidays without ghing them some
assistance = Also with the new entanls induding women, youth ad disabled
cortractors, they would not have had the capacity 1o buy matenial 1o 1ast them the entire

bulder's holiday period ™

The "War Raom” mesng

1002 Mr 2wane teshified that, given the corcemns rased by the contmctors in Wekom, he
caled the Dcicber War Room meejng and asked the question: why can the Department

nol 8ssis| INe Coriactars by purchasing 1he buikding malesial for thenm»s

1003, Thi¢ verson 5 supported by Mr Tsoemelsl who said that on their etum from ihw
Welkom meefng, a War Room” meeling wis heid atlended by tha MEC, CFO, HOD
and mxecutive managament This was lata Oclober of aarly Novenbar 2010, H was &l
this meelng hal he MES ssked why hey could not suppod e contraclors by

purchesing malerial &y them

1004. n he third eppearance beiore he Conmission, Mr 2vane conceded that this quesion

may heve COMe acmss B85 indicaing tha he thought the APS was the way to go, #ven

thawgh it was nol in the form of a proposal =

1005, This would accod with Mr Mokaenas versian that in Gdober 2010 them was a special
meeting called by Mr Zwane who callzd ihe meeling because he had a solution to the

" Trangcript 25 Sepdenbes 2020 pdh,

3 Transcript 13 Oclober 2020 p B8

#4 Transcript 13 Oclaber 3020 p 00
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poblem of nonspending on the gam * However, accordng to Mr Mokeena, rather
han simply making a suggestion, Mr Zwane informed the meeting hat he had a solution
© the pioblem of the unspent budget ™ This meeting ws atended by Ms Diamini,
Ms Mokhele, Mr Tsoametbsi, Mr Maxatshwa Mr Foloi and Mr Molaung, and was held n
the MECS boardrocmn in Bloemfeniein ¥ was a this meeating that Mr Zwane slagedly
fisl proposed the APS in tha the Depatmenl would start buying material hem makeriad
suppliers and paying ©r such matedals in advance ¥ Payment o maesial supg s
wodd be made pesed on invoices which the contactors would oblan fom the
supplievs.”  When this vesion was put o Mr Zwane n ol evidence, Mr Zwane

disagreed, end insisled thal he sinply esked the questions”

006, Accordng o Mr Mokoena, his eaction a1 the meeting was thal The suggesied approach
wiss jllggel and that the Free Stale Cepartment &f Human Settiements policies?: ¢o not
pravide for advance payments.'’® Accoding (0 Mr Maxatshwa, this was the response
of the mealing as a whole because the miesones do nol abow for advance
paymenis ®* Mr Mokoena had sald thd everyone else in the meeting wes quiel bul on
Mr Maxashwa's version ihe peple in atendance were aclyally guie vocal and the
majority weR nol in agreement with the MEC. ¥ Accolding o Mr Zwane, he did nol
recall Mr Mokoena raising his concerns in the mesting. But be did remember the legadity

of Ihe process being rased in the meeting

1007.0n MrMokoanas version, when he inbrmed Mr Zwane & e meeling thal the plan ded

rol appesr lawful, M Zwene stared that he was advised of the legitimacy of e plan
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and tha other provinces wer doing the same ¥° This & cosfirmed by Mr Maxdshwa
h oml testimony, Mr Mokeena wenl further ta say that Mr Zwane had 5aid he got expest

advice but wotlld not say who gave him the advices

08, Accerdng to Mr Tsoamelsi, however, it was mised at the meeling thal the Department
had previcusly bought material in advance n cooperalon with NURCHA, and it was in
kight of this ihat he #4r Tsoamets) was tasked 1o go out and research the matter ™ Mr
Taoametsi says that when Mr Zwae says he was advised of the ieqality of the plan, it
could hare been by Gaueng officiala. This 8 because Mr Teoametsi discovered duning

his reseach thd Gawvieng had ined advance pgyments "

1008, ¢ was decidad 8 this meding hal Mr Zwane's "advisor” W Tsoamelsi) woukl do some
research regarding the legitimacy of ihe plan and deft a document for discussion Bee
below}*™ On Mr Mokoenais version Mr Tsoamelsi wes sent lo reseaich the plan

becaise Mr Mokpena wes adamant 1hat ihe plan wes illegal, ==

MrZ wane's alleged Ihnaet to Mr -Mokoens

1010, Accordng to Mr Mokoena after this “War Room™ meeing My Mokoena requesied 1o
have a meeing wih Mr 2wane i privae in ihe same boadroom. ™ Accoiding [0 Mr
Mokoens, r Zwane respondad by threatening thal Mr Mokoena should lender his

resignation i he mlused 10 impemet his pian and he thrieatened him using tha Soiho

expression thet he will “wak nexd ta his shoes”, which ihe Commission was tok] meant

= Exhlbll ULR, T, para #

0 Exbbll U2, p23. para B5.
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tha he would be poor™ Mr Mokeena inerpreled this as a threa, even though Mr

Zwane did not say he would be dismissed ™

When this was pu b Mr dwane, he saxd he found Mr Mokoenas assertron “amasng”
and unfounded gven tha Mi Mokoena took leave n December 2010 despite being
insiructed by My 2wane nol b do so, Bnd he was Nol foced o resign ™ Mr Zwane also
denies tha thee wes an Inbrmal meaing between him and Mr Mokoena afier the
orrmal mesting. M and he denies threatening Mr Mokoena 1hat he wall “walk next 10 his

shoas™ ™

1092

1013,

4.

Accordng © Mr Mokoena when Mr Tscametsi's document wss recdved on 25
November 2010. Mr Zwane decided thet the document shoukd be wed ang the plan
should be Implemented. ™ Mr Mokoena clams he signad 1he documant for fear of

losing his job. ™

Accomhng o Mr Mokogna, he did try 10 reperl his dissatislaction with The APS to ihe
Fremler, bul he coukd not gat an appointment.  Afar 2 weels of waning ouside Ihe

Premiers office he gave up.

Accordng o Mr Mokoana, Mr Tsaametsi's decument dd nol convince him that the plan
was legal.® On Mt Mokoenas varsion, he lald Mr Tsoamelsi tha he would nal sign

he document™ £ wis only lder when Mr 2wane called Mr Mokoena o his office and
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asked him why he efused o =ign that Mr Mokoena felt backed nlo a comer, s0 he
signed in Mr Zwanes ofice. Mr Mokoena aleges tha Mr Zwane jensnded him that be
had asked for his resignation letter if he refused to sign, and this 5 why he signed the

document.™

1015, Gn Mr Tsoemelisis version he gave the documeni 1o Mr Mokoena withowl any
dscussion, Mr Mclkoena simply said thal he wouid look & 1t and ged back to him, but
did not rdee the isue of jlegdity.s Mr Mokoena then called Mr Tsoametsi a around
530pm to say that the document had been signed ™ Mr Tscamelsi denies that he went
0 see e MEC dier gving the documeni o Mr Mokoena, or thal he discussed the

documert wih he MEC ™

i018. On Mr Zwene's version he received Mr Tsocamelsis documenl afer the 267 of
Novenber end by ihal stage it had already been signed and appoved by Mr Mokoena
83 accounling officer™ M Zwane said thal &5 a lay person he did nat see A 1o
guasion ha documert that had been signed by & legally-rained person and the

accounting cHicer™?

1017, Mr Zwane further denisd thal Mr Mokoena signed W Tsoametsi's document because
he fsared keing his job, because if Mr Mokoana wes soscared of Mr Zwane, he would

nol have 1aken leave thal December whan Mr Zwane had specifically lold lum nol i

1018. Mr Zwane alleges ihal Mr Mokoena was slill signing cession agreements in February

2011 gter Mr Zwane had left the Deparmenl. and this 15 confmed by Open Waley. ™
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Mr Awane draws attention o this Bcl as evidesce that he was nol the one who was

adamant o choose the APS scheme %F

M Tsocameisl's documant

The document as s purported legd opinion

1018 According 1o Mr Mokoeha, Mr Tsoamelsi wee advisor to the MEC, and the MEC
ingrucied him to research the legtimacy of the plan e Mr Tscametsi maintains he was
nol the MEC's advisar because gl offiials in the Depariment advise (he MEC ™™ Ay
Tscamets! was nat fom Ihe Legal Department. Mr Teoametsi furher admits 1hal he
was never involved in housing, and ihe fill 1ime he wes involved in housing was when

ke was calbed o the first “War Room® meeting with Mr Zwerie =

020 Accowding (0 Mre Zwene, a Ihe var Room™ meeling in 8lkaemfoatein eler 1he Welkom
mesging, he requested two officials Messrs Mokoena and Tsoametsl} to develop an
opinion document. Mr Tsoameis! was at the Welkom meating and he has a lepal
background. Zwanu instructed thal i should bae a “legally sound™ document ™

1021. Accordng & Mr Tsoamatsi his mandate afer the “War Room”™ madting whete the APS
was disCussed was [o reseafch whethel the APS coud ba dong and how it Could be
done, k was not Mr Tscamets's mandale to investigate whather of not the plan was
rights® MrTscamets! ecknowledged that Mr Makoena spole on the issue of lagality in
he meelng wilh Mr Zwane where the APS was proposed ' However, while Mr
Mokecena's version s tha Mr Tsoamatsi wes mandaed (o research 1he legality of the
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ST rangcrpt B Sgainben 2020 p166
¥7 Transcript 25 Seplamber 2020, pid,
¥= Transcript 28 Sgpduenbe 2020 p135
' Transeript 28 Septembe 2020, p215
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1023

1024,

1025,

45c

plan, Mr Tsoametsi did not understand it thd way. He thought Mr Mokoena mised the

IEUe moe generaly 12

As to he method of his research, Mr Tsoametsi says 1hal he stated with pachiamertary
records dealing wih chalienges Being contreclors, looked at deparimental policy,
spoke 1o Gauleng officids and spoke 10 NURCHA *2 Mr Tsoametsi further admits that

his document was not & Bchnical legal opinion and ha did nol consult legisiabon *

Mr Tscamelsi does however maintain that the memorandum was discussed with Mr
Gordon Taka , the Lagal Advisor o the Free State Department of Human Settlements. %
According lo Mr Tsosmets:. (he only legsl guestion he asked in prepanng s memo
wag whether it would ba lawhil 1o create an addendum o 1he contéac! tha would allow

conractors b be supported, and 1he |egal advisor Hlegedly said 1 would be allgwed ™

This document howaver, Simply iays oul the natura of tha tipanie agreements and
does not comment on he legtimacy of he plan neelf 7 Mr Mokoana cosfimed that
Mr Tsoametsi's documen! of 25 November 2010 was a esull of reseaich conducied
gfter Ihe maeting ' bul this Socumenl i5 nol an opinion on tha legalily of the plan.
Rather, he |egaity of tha plan is assumed In tha document.®* Mr Maxatshwa also

confimad thet the 25 Novamber document dogs not amount to legal advice.*™

whan it wes put b Mr Tscametsi thet Mr 2vane hed clanfied on 25 September 2020

that the legal cpislon ha was relerring to was Tscamelsis 25 November 2010

2 Trn
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documenl, WMr Tscametsi corfimmed th il was not a legal opinkon, and he does ot

imow why Mr Zwane would say that

026 Mr Zwane on lhe cther hand stated n oral evidence tha the dooumen! was prepared
by people with a lagal backgrount and had gone fMyough e processes so he essumed
tha they could 1Be it %2 When Mr Tsoametsi's evidence thd it was nol a legal opimion
wes pul to Mr Zwane, Mr Zwane responded to say that Mr Tsoametsi said he had a
broad mandate and on Mr Zwanes inferpretation that woulkd ciude the soundness of

the document legally *1

1027.When | esked why Mr Tsoamelsi did not see the legality of the APS as parl of his
mandate given that it had been ragad A Ine meeting Mr Tsoametsi responded that the
HOD had acces o he head of legal as well as 1he provincial legal advisor in the
Premlers affice who would be betler placed ta advise on ihe legalilies than him
Howaver, Mr Tsoamelsl did accept 1hal thet in the context of his mandate 1 was Bk 1D

expect him 10 research tha legakty

1028. To Mr Mokoenas knowledge Mr Tsoametsis 28 Movember 2010 document was the
ohly document prapared in lespect of the plan pioposed by Mr Zwana, & Mr Tsoamatsi
confimed in oel avidence that despile ihe fact thal ihe 15sue of legality was rarsed in
the presence of the MEC. no legal opinton was obtaned. He further confimed that had
Messrs Zwme or Moloena wanled a legal opinion t could hawe been pioperly

researched and given by Mr Vener In the Preniers Qffice™

N Transcript 28 Seplember 2020.p222
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I Transcript 13 Ocicber 2020 p118.

P Transcrpt B Sgpjenbe 2020, p157
¥5 Transoipt2d Seplember 2020, p1 83
S8 Transcrpt 22 Sppaeenbe 2020 p 118,
7 Transcript 28 September 2020 P 200



1025

484

Mr Zwane’s response (o this dlegstion was that it was not bis task as MEC 1o get into
he finer details he simply said go and seseaich and he assumed thal the task would
be done**  dd not cOME ko his mind & the Eme that be shoutd have referred it to Mr

Venter's officess and Mr Verter confimed that B office wes noever lequesied or a

legd opinion on this Ssus 9%

The theory behing the docyment

1030

1031,

1032.

Mr Tscameis! explained that the ideal funciionisg of the APS n practice would be that
cortractors and supplers would agee on a price andhow the matenials would be stomd

befors sporoaching the Departmen! for the advance paymeni. The Dspartmani would

heh montor he makerial 88 it wenl outh”

Mr Tscamets: further confirmed that the APS wes developed (0 respond (¢ Bn abnormal
siuglion wherel. There wem not suficient esablished contractes who could bear the
financial burden, and 2. They had a shont penod of time in which 10 perdoem The
advance peayments wek mesanl 10 “supporl the conliactars’so thd Ihey could

implamani the ERP »*

Mr 2wane testfied thal in his view when the Oepartment paying for metevial from
suppliaers i5 not an advance paymenl because the maerial then belongs to ihe
Depariment.®! He thoughl heiping contmciors was a sensible quaeslion 1o ask, It was
nol an instruction, and he was a A mesaling of officials wha am competert N lerms of

procuremenl, who would be capable of telling him if they camnol help in ihis way.™
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1033 Yhen | pointed out thal the Cepardment would not store the mderal and lherefore
money would have lo be paid tr the mdenal in advance af thal material being
delivered Mr Zwene responded tha he did not properly process what i would mean at

the time he pul e question (o 1he mesling *=

1034, What can be seen fiom the evidence placed bef oe the Commission mgarding he ongin
of the APS 5 thet none of the witnesses bok any responsibility for the birth of the APS
a5 a concept Accordng to Messrs Maxatshwa and Mokoena, the APS was foced upon
them by Mr Zwane. According o Mr Zwane he asked his officials to consider The AFS
and he relied cn their guidance as o whether of not il would be legal Accoding o Mr
Tscametsi he wes called upon 10 drafl an ppindon 85 ta how the APS ould be
implemented, bud nol whether or not the plan would be legal 11 alse appears o be
common Cousd thet no formal legal opinion wes tought by any of the wiinekes m 10
whather ar nol The APS would be legal  As 10 1he queslion of legality of the APS and

he ERP lhese am des!t wih below

Response o the ERP and AFS from MinMec and TechMInMec

1035. The ERF was prasented & the Ocigber Technical Miniteral Mamber Executive
Council maeting ("TechiinMec™ meating) on 29 Octobar 2010, Mr Mooisiwa was
tasked wih pesanting 1o the TechMinMech meetings. Mr Zwane did not atlend and Mr
Molkpens dsc tendered his spologies. ™ Accordng to Mr Maxeishwe, they wem wilh
he nitional Couwncit of Provinces (NCOPy in OwaOwa Fee Stale’  Mr Zwane

3 Transcnpt 13 Oclober 2020, p 106
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howeyer acknowiedged thal he was aware that the ERP was presented a TechMinMec
that day $9

1036 . Accordng to Mr Maxalshwa, afer przsenhing the ERP al the Oclober 2010 TechMinhMec
and MirMec mestings, he wes told to bring a mevised plan v the November 2HO
meelings.» Mr Maxalshwa confimed that the version of the ERP in the fie & the
revised version presented n Novembers The version of the £RP preseried to
TechMinMec n October 2010 was therefore rejected.

1037 . Mr Zwane clems that the October 2010 meeting's ¢ ej 21 of the plan was not reported
back & him and he also clamed 1hal he was nola recipienl of TechMinMec minutes.*
Whan Mr Zwane was rekvrad 1o the mindes 8 F512 300, Mr 2vane claimed he had

sol seen these minues before he came o the Commis sion ™

1038. Mr Maxatehwa 1hen presented he ravised ERP 1o 1he nexl TechMindec maeting on 8
Naosamber 2010 and manioned hat Ihe Frea State Deparmeant of Human Satilamenis
wak lookng 1 use the triparite agieements and cession 1o make advance paymens, *
Mr Maxalshwa aisc confimed ihal the viaw of e Octobar 2030 TechMinMac meeting
wins that the prepayment sScCheme would be legad, ™ but Ialer changed s @wdencs o
agy that ihe daieils of the APS wem onfy comeayed o TechMinMec in Novernber 2010

and not in Oclober 2090 %

103%. He sad the the evised version of tha BRP was agan rejected by TechMinMec in

November 2010.%' The minukes of the TechMinMec meeting held on 18 Novembet
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2010 show that the meeting was corcemead aboul ihe Fiee Stde Provinces ecovery
plan a5 presenled by M Maxdshwa The meeling expressed that the plan did not
demansirate the ahility of the Province o spend the R142 billion from then undil the and
of March 20 1. %% and “the Povince was advised not to enter irto a ipartile agreement
with beneficiaries and syppliers sinee suppliers would hare to supply materials m bulk
withoul The necessary support to ensura quality and proper procur emenl proceedings,
Also thene ae kits of risks involwed with this arangerment. ™% Mr Maxashwa furthe
corfiimed that Gauleng represeniatives a the 18 November 2010 meeting advised him

Ihat Ihe SChomo does nol 'work. =

1040. Mr Mokhesi's afidavil confirns that Mr Neville Chainee Mr Chaineej), who was ihe
Chiel of Opera tian 5 of the National Depariment al the time™ made i clear 10 My
Mexatshwa i the TechMinMec megting that the paymens were unlewful ang

mmpermisstie * in his otal testmony, Me Mokhesi confirmed thal the payments bemg
mlerrad © hera were he adwance payments I he purchase of meterial *H

1041. On heaing the vwew of tha TechMinMes mesling, Mr Maxdshwa immediately phosed
Mr Moloena in QwaQwa and asked him 0 discuse it with Mr Teoamelsi and #r
Zwane ™ He also shaed ihe leedback hom the Gauteng representstves at the
meeting during this phonacail.™ Mr Zwane howaver claims thal he does nat recall

being & an NCOF meeting in Owalrwa end being reporied o by Mr Mokoena ™

1042, A Eport fom |he TechMinMec mesdng regarding pravincial expenditure wes heard &

the MinMac meeting the following day, whel the meeting agreed With the
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recommendations of the TechMinMec meetimg and the ERP was ejeded = The
meeting also ageed with TechMinMec egarding the shiffing of funds from non-
performing provinces in the interests of senice delivery, snd that provinees must mvest
moe on planmng.* Mr Moloena was d30 nol pesenl at this meeting, ™ bul the

meding wes atiended by Mr Seovak: as well & all ielevart MECs. ™

1042, Mr Zwane did however, receive a repon from the MinMec meenng on 19 November
2010 | This report came from Mr Maxatshwa via Mr Mokoena, who ieported o Mr Zeana
that the ERF “needed adjusiment” »' Laer n oral leslimony, Mr Zwane did however
admit hat d some sfage he was ewanz ihal the proposal was taught with risk ™ but
hen lmer he again referaled hat the repor received from Mr Mokoena from MirMec

was thd the ERP needed 1o be “cofmected ™™

1044, On Mr Mokhesi's inlerpretalicn, the ERP was rejecied because it did nol demonsimale
the sty 10 spend he aliccation in the remaning months & the poposed trpartie
agreements wem rejected because suppliars woukd have to supply matenals n bulk

without he nocessary suppor o ensure quality and proper procuremen] procosdngn. ™

1045. Mr Mokoana wes nol pesenl & ihe TechMinMac meetings ** bul according Lo Mr
Maxatshwa, Mr Mokosna wes nonstheless fully informed that the wew of Natonal
Daparimeni of Human 3dtlements was tha the advance payments ware unlawiul but
he approved ihe systern anyway ®*  On Mr Mokhesik version which is based on the

findingg of the dsciplinary commimes), Mr Mokoena insiucied Mr Maaishwa D
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pioceed with the plan despie the wamngs.*' This nstruction was laler formalised h

he memo writen by Mr Tscameisi and signed by Mr Makoena on 25 November 210,94

1046 . Mr Mokoena, however, disagrees wih the finding of the disoplinary committee on thes

155ue because on his version il was Mr Awane who insisted that the project proceed

104 7. Mr Mokoena did however admid in ol tegimony ihal he knew that National had also
rejecied lhe APS when lhe 8RP was piesented to them ¥ s common cavse that the
Free Stete Deparment of Human Settlenents poceeded with the BRP and the APS

despita tha wamings given and the rejaction of the plan by TechMirMeac and Mirlac

meelings.

liggalities of the ERP and APS

1048. & i3 clear fom the evidence led befora the Commission thet an BRP &5 nol in isell
unlewful  Tha Free Sisle Departmard of Human Saltlamants wit Bt requetied fo
drefi an ERP by Netional in order lor National 1o decide whather or nol the Prownce’s
remaining DORA allocation should be redistinbuled  The degaldy of the BRP lies in he
misrepresenialions made to Netlonal as par ol Lhe ERP, and in 1he manner ol Ihe ERPS

exacubon — nemely the APS,

1049. h Hs oral lestimony. Mr Mokhesi confirmed hat lhe BERP presented 1o TechMinkec
and MinMec represented ihal the Free State Deparinen! of Human Setbements would
gpend more tha F1 billion in 3 months and actudly build those howges.  Mr Mokhest

corceded tha it woukl have been obvigus fhat the Free Stde Depariment of Human

™ Transcript 21 Seplembel 2020, p1dd.

8 Exchibil ULH11,p 111, para 60 M Mokhes: aMcavi dated 2 1December 2096, TIaneorpl 21Septamber 20200
183-165.

=4 Transcrpt 2 Sgqombe 2020, p 23

% Tranacript 22 Seplembel 2020, p177
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Seitlernents could never have achieved the ERP as presenied at these meetings_ &
Futhermore, Mr Mokhesi confirmed thal the BRP preseniation presenied lo these

meetegs conrined very lithe information about the actuat construchion 1o be done ¥:

1050, Mr Mokoena alse admited n oml evidence that his Depariment was misfepresenting
tz hational tha they could legitimately spend R bikon in a bw montlis because they
knew it was not possible® ' He n fct went further to admit thal this wes wrong and
that he wes sorry 1of misreprsenting the facts & One may sk ifall they coukd spend
fom April lo Oclober EBeven months) was 1% of the budget. how oould they possibly
spend 90% of the budget or so in five months? Acooidingly, the BRP presented 1o the
MinMec and TechMinMec mestings in Gelober and November 2010 by the FSDHS

conslituted o fraud on the Netional Department.

1051.As © he APS as pan of the ERP, advance paymenis am unlawful beth in terms of
DORA end inerms of the PAMA. Section 15 of the Division of Reverus Act, 2010reads

& bHows:

“{1)Daspils anhing to tha conttary contained in any law, an allocation ratarred o
in Schedule 4 5.6 ,7or 8 may only ba ulsisad for the purpose sbpilsisd m the
Schedula concarmed and in accordance wilh the frunework publithedin lerms of
BaChion 1d.

(2)Arecaiving officer may nol tensfer any Schedile 5 or 6 allocalion or a porbon
ol such an alkcaion 1o any olher antity or other sphem of govemmest for the
parformancs of & function amisaged in 18ms of e 3ocation, UNess M MeEl)
officer has antessd ko a paymenl Schaduia with the entity of ol gphere of
govenmenl that wil ba performing the funclion, thal has been appoved by the
Malional Treasury, and—

1 Transcnipt A Sgmenbe 2020 n136-130.
2T ranscrpt 2 1 Seplember 2020, p1468-148.
ETransgrpt 22 Sepioinbel 2020 p 166

i Tranacrpt 22 September 2020 p 167
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@ 1 a rander that 15 approved n the budget of the redinng prownce oF
municipakly of a fAmewark publichad N teimns of socton -

(byilie a payment for services rendered of goods recee &, whichsenvices orgoads
ware_protured jn aceoidance with the sapply chan  meanagsrnont |policy or
procuramenl palicy ol He slevar] powvines of munikpality and 1of which aieqeie
gocutmentation for pawmant has besn mobied; o

(chn the case ofanadvance payment of abi ansfer winch i nol covcs i bwith the:
budget of the Bcevng provnca o municipality—

i) ihe pcgeung officer hae codified 1o e Nabonal Treasurny thal the transéeri & nol

an attempl o artificially inflate s spendng estimates amwd that there am good
re amas for the advance payment or tansfer: and

i) e Netlanal Treasury has appeosad e advancd paymenl O Lansfed,” D
snphatis)

1032. h his evidence befor the Disciplinary Commitiee, Mr Chainee confirmed Lhal this
saclicn of DORA maars that advance paymeanis are nol allowed.” |Lis also conmon
cause tha Naticnal Treasury's approval was nol grven prar 10 advance paymenis
having Bean made in thie cese. Therefora, thesa advance payments were themnefore

impemissiie.

1053 h #rms of ihe Public Fnance Managemenl Act, 1989 (PRMA) advance payments of
prapeyments me gowemad by tha Teasury Reguidions for departments, bading
enhties, conshngional ingnuticns and public entes, issued in terms af the Public
Finance Management Act 1995 by National Treasury. March 2005 ghe Treasury

Regulations). Reg 151012 thereof provides as follows:

¥ Exhibit LLH4, p 1007 ~Chainee Disciplinary Comm ke™ mnscript p&.  This il masscript | coitalned in
the bundie andwas idenfified 33 such in evidence
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"For purposes of this regulation. scund caeh managemeni inchudes -

i) aveiding prepamnenis Tor goods OF S8IVICes {i8. pasmenls N advance of the
recapl of the goode or services), unless requed by the conbacihual anangements
wilh the suppliar"

054 According B Mr Venter.this regulation presuprases that these was o process coinphiart

with Ihe relevent legal pescripts on which Ihe agreemen] was premised. h this

instence. thee was nol."™

i055. I His reasons for his decision in disciplinary prozeedings. Adv Van Giaan also found
hatl prepayment was nol requied by the contracius! arfangements n this case. He
soid thet by meking 1he prepayment, the contraclors night to paymenl was exlinguished,
which meanl hal lhere was no right thal couk] be ceded 1o the supplins fhe basis on
which he suppliers had been paid in advance) "

1056. &n other words, while prepaymenis may technically be feasible n lems of Reg 15.1012
of the Treasury Regulalions in cerain circumsiances, they wem nol pesmitied in this
cese because of he ineguiariies inherert in he coniractual relationship between he

Free State Dapartment of Human Setflements. contracions and suppiers.

Execittion af the ERP and APS

1057 . Desple concein having been gised by officials in 1he Free Stae Depariment of Human
Saftiements, TechMinhMec and MirMe: meelings the ERP and APS wem proceeded
win by the Free State Depaitment of Human Sethements. hr Mokoena admitied that
the Ffree Siale Deparimert of Human Setiements dd nol indrcde to Nebonal that

desprie ther rejethon of the plan they would proceed sonetheless 3 M Tsoamels

¥ Exhitls UL, g 448, para B
A Eetibl QU4 2080, para 152 Ay, Wan Gorman paca 152,
S Trarsorign 22 Sepiemoss 200, p 17T
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indicaed in oral testimony thal he at least was uder the impession that MilMec and
TechMinMec had rot ejected the ERP because the Department had p omeded wilh

the plan®®

1058 Accordng © Mr Mokhes| by Ocbber 2010 ihe Free Slate Deparimeni of Human
Settlements had already started making uniawiial payments ™  These payments were
uniewful because they wem made to persuade National Treasury the the money had
been properly spent thee had been ne proper procurement process: and [hey wed
atvance payments which had not been processed in lerms of DORA =

1052, Mr Mokcena slaled that Lhe signing of the conlmcis with the conlmciors mamnly took
place after Ine signing of the document of 25 November 2010, On his version, thereafler

contracts were signed with the metera! suppliers (cessions)and they siasted delivening
material & lhe conimciors an ske. The Depariment ihen paid the malerial supphes s

whan claims weR made by 1he contraclors becausa lhe magnal had bean Syuppliad ™

For example:

10591 on 30 Sepember 2010 Mr Mokoena signed a contract with hzuzo Trading 516

CC for 150 houses to be buil in Tswatopele Municipatity ™ and

10592 a tripariite contract entared info with INZuzo Trading 516 CC and Scenic Route
Trading 802 CC which aiso appears © have been signed by Mr Mokcans, this

ime on 3% January 2011

¥ Transcrip 29 Seplember 2020 p171, This Rdiptvi Oiffers om e Taoasietsls versonn the g nenboy wiih
irub? tipaiige at FS13520where het sald that ke Maxalshwa and e Mohpeiia niicapd 1o him thatine plan had
been approved.In oral evidence Mr Tsaipmidsl hopever clanfied thal be aclually Jusl assmed that e plan had
been approvad  Transcript 28 September 2020 pp 177178

™ Transcrpt?! Septemba 2020, p124

W TransChpt 21 Sopifmenber 7020, 0125

2 Transcript22 Sept=mber 2020, p1 53

s Pwbh LILF15 p 61 — 161 1R1 1 attached io dve Investg sicers Segort.

& Exhibll UL 15 p162 - 184 IR12 attached 1o the inwestio stor's Repaor
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Aocording o Mr Mokhesis December 2016 affidavit. the Free State Depariment of
Humen Setlements enkered o 125 standard buiiding confractol ageements. ™ This
dffers by 19 comiactors from the 406 contractors Mr Mokhesi mentioned i his June
2014 affidavit™ Accordig 0 Mr Mokhesis December 2006 affdavit, the 125
cantractors wemre appeinted to condruct 14.769 RDP houses n 6 District Muncipalities,
This differs by 8281 RDP houses from the 21.050 RIOP houses Mr Mokhesi mestioned

in Hs June 2014 aifidavil.*’

Accordng 1o Mr Mokhesis December 2016 affidavit, the average cosl per unit was R
T2,00000 The Free Stele Department of Human Settemenis entesd ino 112
tripartita agreemems wilh ihe conllctors and suppligis  and between 2009 and 2011,
Free Siate Ceparimant of Humaen Setllements made payments n excess ol RS00m o
27 buiding suppliers. This again dffers from the 33 suppiers mentoned n Mr
Mokhesis June 2014 affidavit. A lisl provided to the Commission n February 2020 by
he Free Stete Department of Human Satllemenis indicales yat again a differant number

ol suppliers &1 8 101a! of 23 (exciuding dupicates).w

Wha thareiore emeged fiom the evidence befowe 1he Commission is tha thee
appears 10 be no accurde records for he number of houses bulll, whem and by wham,

a8 well 8 he payments made for this inancial year

Regarding some af ithe individual contractors, the Commission has gatheed ihe

bllowing evidenca:

%5 Trangeript 21 Septamber 2020 pbd,

= Extibil UL 15 p 15 Inve: igator's. Report para@.t.

7 Exhibll ULi15 p15 Inv estigator' Reporl para 57 Howsver | W Mokhesi does nenbon 21050 ROP houses
later In his Decsenber 2016 8fMdand ax the ot number beheses the 20 1002071and 20122012 fnanssl

Pera schpgylie anaded 25 NN I ey meniioes] amdoe, 20, 350 ROF houees wers 1o De bl ion e 2010077011
financlal year which. subtracied fom the ot leaves. 100 ROF houses for the 2011 /2012 vea.

STrangcript 21 Sepienbe F0P0 pST

i Ehibh LS, p15 IR 13 atashed to the invesligas s Report 2kt relerercesiin para d
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Lage sums of money were paid o Dumansi by the Free State Cepatment of

Human Settlemenks fom 10 Decenber 2040 onwaed ¥

Cn 20 December 2010, &n amourd of R? million was pad to Robs Bricks by
the Free Stale Deparimend of Human Sdtlements. R4 million payment fo
Hardware Mecca on 22 December 2010 ™ Acooding 10 the Auditor Genera)
{&5) paymerf dats, the Free Sime Department of Human Sefilementis paid
Robs Bricks & ptal of RZ million. Mr kaac "Blacky” Seoe (Mr Seoet coafimed
tha the RT million was for the supply of makerial to the Free State Department
of Huiman Setlemenis He further confemed thal this payment was paid in full
Z yeors In advence, a5 Robs Bricks anly commenced wilh the work n 2012,
Although Rob's hvesimanis 5 eflected n the change sheel mtevant Lo the
deciplinary haaring & the resipwnt of R7Y milllon it wes noled py the
Commiseion investigatars that neilher Rob’s investments nor Rob's Bricks fhe
anlty that was in &1 paid the RT million) were espondents in ihe Frae Siafe
Depaimen! of Human Setllements application. Rob's Investmens @and not
Robs Bricks) s further reflecd & p supplier In & st provided 10 the
Commlssion in February 2020 by Fee Slak% Depaiment of Human
Sdtllemenls bul s howaver not mantioned in the Xsiis) as slached to Mr
Mokhesls December 2016 afidewit However on 22 December 2010 the bank
account of Rob's Bricks at Hardware Megca shows a pament of R4 million into

the BECouM™.

064 The following payments were reflected as being paid by the Free Stae Depakment of
Human Seltlements ino the bank account of Rich Rewaxls:

0 Extibil UL 15, p 195 —188 |R14 afaghed 1o the Investigators Reporl
1 Extyiblt LS, p 200 - 207
%i Exhibll LILMap 203 - 2074R15 of the Investigators Report.
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10641 on 2 Decenber 2010 an amount of arcund RE6 T mi¥ion and a further payment

of just under R2 2 million on 24 December 20109

1084.2 on 3 Jmuary 2011 payments of aound R358 mifion and 35 mllion on 4

January 301 T,

1065, M Devid Eduard Valks #r Vaiks) owner of Hardware Mecoca mifer alia confilnied to
Commission investigators thal Hardware Mecca was sequired o sign two ypes of
agreements, building supply ageements and cession ageements Mr Malks was
approached by Mr Kabalo Koloi Mr Koloi) to come to Bioemfodesn to sign thesa
agreements.*® Verous contraclors requested quolations flom Hardware Mecca for the
supply of makerial |n relation & their appoirimens & Fee Stale Department of Human
Sdtiements {eg. "GT Molele”) b this regard, “pro forme" invoices wer requied. As
Hardware Meccas finencial system did not allow for “pro forma® invoices, he provided
guctalions. ™ Aher lhe quowltions were tssued and after the ageemens were signed,
Hardware Macca rcetved advance payments fom the Free State Deparimeant of
Human Sdllemenis n mspect of Goup Two Business Enterprise. GT Molek
Consluction (GT Molefs) and Mgftana Trading ¥* Hardware Mecca quoled for he fist
two phases o the RDP houses in most inslances and In some cases building
contractars needed o source matanals from other suppliers fof phase 3% In cerlain
instances (eg. GT Molefe), where metanal was not supplied, payments for the
diffarence wera made by Hardware Mecca 1o eitves the coatractors themsetves or 1o
helr eppointad suppliers, These pgmenis were always based on he Taquest of the

contractors. ¥

¥ Exfibll UL 5 p 208~ 235 IR18 and IR17 o1 the in astigale’s Report,
“Exhbll U 15p216- 219 1R 16 and {R19 of the iny &l gl ‘s Repor.
5 Exhibll U7 p438, paraBd4

¥4 peniblt ULiZp 438, paraB 3

w7 Exhibll UUZ, p439, parab.s.

i Extblt YUT, p 435, para ®:

A Exhibil ULE, pd40, para 0
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066 Ms Nkabinde owner of GT Molefe) infer afa confimed that GT Molefe was a tusted
contractor, under her lale father, n the Free Siale and was historically appointed For
large projecs I 2009, afer a tender process, GI' Molefe was initially appointed for
the delivery of S00 wits 1n Owalwa, The apportinend leter n this regard inchuded a
Il of beneficianes. When the new MEC. Mr Zwane was appointed. w@nous mectings
with conlmcters tock place ithe main focus ol which wes b eslablish when the
contractors were able ta stad with the pojects. Subsequentty, GT Molefe: appoindment
was changed to 200 wits in QwaQwa and 200 units in Hamismith respectively. The
appointment ketter i this regard dd nol, at thal staga includea list of besohcianes 28
some was commumcaled aflerwards. Ms Nekabinde subsequently recened = cail from
Mr Maxatshwa who inler alia explaned that Free Slake Deparimenl of Human
Sealtlements would be makng advance paymens to supiplers or the delivery of matesal
and raquested GT Molefe v obisin & pro forma invoice from a Sopplier to that effect.
whan M Nkabinde and Mr valks from Hardware Mocca s GT Molelr $ supplin.
producad he rguirad Involca(s) sl Frea Stale Department of Human Seftiernents. they
wem raquired to elgn & conlract Ms Mkabinde confimed thal sha equesiad Mr Vaks
o pay cerlaln of GT Molefe’s suppiers on her behall wilh the advance paymenis

mcelvad by Hardware Meco. '™

10B7. During WovemberDecember 2010, contractors came to Free Sige Depadment of
Humen Settlemens and signed comracts Then the conteclors visded [he
municipalties 10 obtain delails of wher 1o constuc the housas  Than the buikjing
contractors provided Free State Departmeni of Human Setdemernts with
imwoices/guales from the maknal supplers, and the Free Stale Depariment of Human

Settiemenls pad on these documents for the makerials in advance.”™ Accoiding Lo

= Exhibil UU1S, p 18 Hivestigates's Repor! para 8,12
A Exhibit ULEY, p 1Y, pam i3
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the &G, Free State Departmenl of Human Settements paid amumnd BR300 milion

baween November 2010 and February 2011 in this way. ™

Mr Mokoena had booled a hofiday on 8 cruse ship in December 2010, and Mr

‘Maxalshwa and Ms Mokhale were appointed logether as acting HODs in his absence

s Mokhele was appoinied on the instnicben of Mr Zwane) ™9 The bulk of the

paymenis made 10 the contractors were made n Mr Mokoenas absence and appioved

by M& Mokhele '™ My Maxatshwa conbrms thal e did nol sign any of the contads
tha brmed pat of the APS, nor did he place them on the HSS Sysiem, '™ nor did he

hand mny inveices lo the inence department br procesdng and payment *=*

Mr Mokoena condrmed thal Free Stale Department of Human Setfiements would ofien
pay the matleral suppliss without checking whether the meenal had been delivesd

and whether the malerial end Ihe involce wer cosigient, © This in itself would heve

contnbuted o ihe poor record Keeping and accountebiity seen during this penod.

The List or 06 Contracinrs

HaTo.

10M

As mentioned above, all convactors appointed to bulld RDP houses in the Free Slake
in the 201042011 financial year wee appointed withoul a competifive biddings piocess
This 5 bacausa the Bnder process which mn batwean Apgsl and July 2010 wes

cancelled, and no othar tender process commenced theraafter,

Mr Moknasi atates that ha does not know Who saleciad the Conracions Who wena given
cortracts in 200 ‘e ir Maxaishwa on the other hand alleges thad Mr 2vane chose the

WZExhiBIL UL3, p 11, para23.
103 Ewhdbit U3 p11-12, para 245 Tmnecrpl 22 Septenbel 20890.p 470
T#¥ Exhibh UL, pi2, para 25; Tmaaipt2? Sepembes 2020 p1T1

153 Transcript 23 Sppasrnber 2020 p 108,

T anscript 22 Seplember 2020, p110.

T Transeript 22 Sepdpinber 2020 o156

o5 Transcipt 21 Septenber 2020 p114
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building contraciors and this imegularty should have been rased with him by Mr

Mokoena. 1°

1072 Accordng B Mr Mokoena, Mr Swane gppioached him shorly after the “War Foom™
meding whem the AFS was discussed wilh s list of aboul 106 contmclers and

indructed him o appeint those conimetors, '™

W72, Dunng om! evidence Mr Mosatshwa identified "NM14™ atached to Mr Mokbesis
affidavit es the lit of 106 contractors signed off by Mr Zwane, and identibed Mr Zwane’s
signature thamon, signed on ¥ Septembear 2010.=' I his oml evidence Mr Zwane

aEc admitied to signing this document.’®® (n his Lrlhes statement. Me Mokcena

identfied ihe same lig & the igl thal Mr Zwane gava 10 him and Inslructed him 1o

appoirt Ihose contmciars in thai list, 1o

1074. On Mr Mokoena's version, ha was concemed thd he did not recognise 1the fisl &
contractors on lhe list 88 contmaclors hal 1he Free Slala Deparmeni of Human
Setlements had used before. Mr Mokoena also noled the names of thee contaciovs:
Alliory, Koene Poperly Developers and Raloto Propertias. Mr Mokpena believes thael
these corlractors am close o Mr Zwans because Mr Zwana caled Mr Mokoena

pea0nally to expedie their payments. '

1075. N A5 evidencs, Mr Mokpena wanl fuither and dleged thel thesa conaciors wes closa

o Mr Zwine becausa:

10751, they wem {rom Mpumelelo whare he comas from,

1% Trangeript 23 September 2020 p 03,

WIEERhiB UL, p§-10, pam MNr Transcipt 227 Ssplegiber 2020 p 133
8 Transcrpt 23 SppAeinber 2020 pt05, p11Zand pi113

W2 T @nscript 20 Seplember 2020, pp144-145,

DOEMVBIL UL p 4 para 6 hir MoKOBNA wpplesenentaly stglement
e4Exhiblt U3, p8-10, pan 20; Transcipt 22 Septesabe 2020 p150-15%
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10752, when the Premier would sporadically announce allocations for Operation
Hiesela they would be aliocated to these 3 ooniradaors for example n

Hamrismith, Senekal and Vrede and

10753, he thinks these 3 confaclors wee Biso allocaled the mesiitubon housing

pmiemjﬂh

076, Gn the evidence before the Commission il would seem  that none of these thee
contractors submitted bids bv this ender '™ According 1o Mr Mokcena, buikding
cortractors wem appaintedon the Lrsiruction of Mr Zwana andalso on the indruction
of Mr Zwane, the Free Stale Departmeni of Human Selilements dd nod go oul on
Bnder 17 Also, while the Dapartments 8ual pachice was 1o grade its contractors in
erms of competencyiperformance and award larger abocations to the betier
contractors, the MECE ingtruclicns msulied In lage allocalions being awared 1o

contrectors wih no expanrence, 0

1077.According © Mr Mokoena, Re and his Bam did not know most of the coniraciors on Mr
Z2wane's 106 lig, «* He confimed furher {hal them were 40-8 names on ihe ksl that
he had never seen befok, ¥* and some contacions who had been judged as
ncompelen? N the bidding process. '™ When be ramsed hig concems wilh Mr Zwane,
Mr dwane dlegedly told Mr Mokoena that he woukl go to gound 10 speed up the

process. He was not amenable 10 changing namas on the: [kt %

1 Trangcript 2 Sepember 20 o #2.

w1 Extybil U 15 p B0 - B0 A2 attached to Investigalors Reporl.

W7 Exhdblr LIRS pI0, para &1

IFE bl UL, pil, para22: Tranaaipi2? Sepienber 2020 pp 1344125
1#1% ranscrpt 2 7 Seplember Z020 139,

"W T ranscriptd2 Sepltember 2020.p143,

" Transeript 22 Sepidernbet 2020 p1 4G

=51 Tranacript 22 Septenber 2020. p142
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Ih msponse © Mr Mokoena's assertion, Mr Mokhesi states thad an accounting officer

should confirm the instnictions in writing with the instucting authority where he thinks

they may be uniawful =

Mr Zwane however, denies Mr Mokoenas vesion that he gave the 106kst bo him and
insinicied him to gpporm those contractos 9«Mr Zwane daims tha the list was brought
© him so he soproved 1. Mr 2wane clams he did not know thal the list he signed on
10 Sepember 2010 cortained & lead 15 bidder who had been disqualifed during Ihe

ender process because be only checked the It 1o 3ee tha il nchided disabled pesons

anyg women, ==

The guestion of who exactly appoiniad the contmctors on the list of 106 entilies signed
on 10 September 2010 therefore emains undear  Adding to the tack of clanty further

allegations later emeed thal Exco may have played a mée in Lhe allocation,

The Role played by Provinclal Exco and MW Iwane

M Zwane's powers ko allacate projects

1031!

Mr Mokoena stated in oral shimony et whie Mr 2wane had tha power [0 Bllocae
pojects to contactors as MEC, mditionally the Depaiiment would make
recommendations to ihe MEC and the MEC would sign those off = When # was
painied out that his system would be inconsigent with a compeifive bidding process,
Mr Mokoena clarified thal it wes the practice, but not the lew. % n his second affidawi]

Mr Moloena claified 1o say that “the MEC's power i5 only (O approve projecis in berms

3 T ranscript22 Seplenber 2021 pp21-22
BT ranscrpt 11Decembe - 2020 p 102

7% Transcript 13Ociober 2020 P32,

4% Tranacrpt 22 Sepaernber 2020, pp 135-136
1497 Tranacript 22 Septenber 2020 p137
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of s7{3)a) of the Housing Act It would be highly iregular for the MEC 1o make

howsingicontractar allocalions himhersedf ™"

1082. Mr Maxatshwa sad ihal when he amived d the Departmeni be noliced thd allocation
isls were generdly signed off by the MEC - then Mr Malareks ©*  Mr Mokoens
confimed that nwas custbmary or the MEC 1o sign the final hausing allocation Bst, but
that lis would be compiled by the Department and the MEC did not take part In the

alincation process, X

Exco's alleged role In the appointment of contractors

1083, During his fis! and second appearances befom the Commission Mr Zwane pul forwand
several versions of the role played by Provinsis! Exce n the appointnent of contmcters,
md on e origns of the 106 ligt (discussed above). I his final sppeamnce Defon the
Commssion, Mr Zwane acknowlegged 1his, 'mand, ster Mr Mokoena's supplementary
slalemenl was pd to him, his esponse seemed mom seftied. Nonelheles | these

versiong, insolr as Exco was allegedly hvolved, are summarisad below

Mt Zwa ne's firs| appesrance

1084. Duing Mr Zwane's first appearance. he sted ha phor 16 Aprl 2010 there was an
instruclicn glven by Exco o Fee Stale Depaimen! of Human Seltlemants (0 populaie
a dalabsee acooming © cerain named criteria. ™2 This was 56id in conlradiclion ta his
fisl version gven thal the databgse amse afer Ihe tolepse af the lender process, o
Mr Zwane then qualfied his enswer to say thal Exco did not pescribe the process

e Ewhdbit U3 5 41, para 10 Mr Mokogna suppisenentary stalgrnenL
1% T ral seript 23 S pesnber 2020 pt04

1REXNIBI UILA p 40 para 7 Mr MOKOERA Gipp pnentary siatarnenl
S Transcript 11 Cezember 2020 pp 104-105.

WS Transcript 25 Sepiernber 2020 p 40

T ranseript 25 Septenber 2020 pd2
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{ender or database), only the types of entifies to be appointed #% and thal Exco was

not Lnterested in the process, anly n the final product. &

108%. He then updated his esponse b say thal the only bme Exco gave an mstnechon [a
proceed with he dabbase was dfier the iender pocess hed collapsed "™ Aller the
collgpse of the lender pr ogss, Mr Zwane asked his officials oor & way forward he was

©id to proceaed with the datebase process. He reponed thie o Exco and Exco agreed =7

1086 Therefore, on 1his version, Exco knew the the lender process had collspsed and 1he
dafabase was esabiished because Mr Zwane had mported this 1o them. ™= Exco had

gwen an instruction 1ha the Depariment should pnontise wamel, youlh and people with

disabilities, bul on this version Exco was nol actively involved n tha aliocation procass.

Exco approved i 106 list on 30 Jung JO1D

1087. Esrly on in his second appeance, Mr Zvane idertified the list of 106 contmciors
Mpaaring & F314 22348 & document smanaing from arcund 30 June 2010, “when
Exco approved t ang even feguested tha building of houser shouid gart .0 games!, "w»
While difficull © see, The way Mr Zwane signed on p223 & difierent fiom the way he
sined on p225. Accoming to Mr Zwane, he documenl was needed for official reasons
in Sepember 50 he signed  But the document was iaken to Exco eadier than that =«
Mr Zwene confimned that Ihis documenl wis prasanted 10 Exco on 30 June 2010, Afar

presentation, £xca approved the list. "

%M Transcript 25 September 2020 p B

1% Transcript 255eplembe 2020.p48

5% Tranapript 29 Sagember 2020 p 51

0¥ Tragscript 25 Seplenbe 20X p4%: Transcim 25 Seplember 20X ppl121-122.
18 Transcnipt 25 Sepenber 2020 p5a.

77 Tanscrpt 13 Oclober 2020, p .

M2 Trapscript 15 Qcioher 2020 p 10

MY Transcrpt 15 Oclober 2020 pi0
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W88 . This vesion would appear © accord with Mr Mokoena' s version tha the 1046 lisl signed

in Sepember 2010 was appioved by Exct and given to bim by Mr Zwane,

The |ist considered by Exco en 30 June 2810was not the 106 lis]

1089, Lder on in hs testmony. Mr Zwane then stated that the tigt tha was considered on 20
Jue 20H0 was not he same il & emerged fom the BEC/BAC process. which was
ongoing at the time ™ When shown Mr Mokhesis afidavil para?5 3as a summany of

BEC and BAC proceedings Mr Awane ageed thd over 300 bids were ecaved n the
ender process, md Mr 2weana could nol explain how X6 conmctors were then

appointed fom 1his process. '3

1090. On ths version, the list tha wes signed in Sepember 2010 wes a diferent list to the
one congiderad by Exco on 30 Jung 2010, However Mr Zvmne appesrs (o be unsurg

of how contraciors wem appoinled © the 106 lia.

Thy {ist considered by Exco on 30 June 2010 resylied from the dispute with contractorns

1091. Another vemsion put forward Hy Mr Zwane wes |hal tha lisi consideed by Exco on 30
June 2010 was tha list that wes impacid by the dispuls with cortractors when the size
of the holses was InCreased, gd the ligt signed in September 2010 was astabkshed
after he dispute raised by cortraciors and they had 1o start sfiresh " e Avane then
corfirmad hal lhey decided to embark upon a fresh lender process AFTER the dispute

wih contraclofs over the pigger houses 1o

1842 Transcript 8 Ccleber 2020 p12.
" Transcript 12 0ciober 2020, p11.

5 Transcript B Oowcber 2620 pp 12-13
1045 Tranacript 18 Oclober 2020 13
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1052 = This version would seem unlikely, gven thai il & common cause thd the tender dosad
in April 2010 and was gill being evaluated by the BEC and BAC at the time thd Execo

met on 30 une 2040

The lid came froma database of priviowly Bppoint edconiractors

1023, h another version pui forward by Mr Zwane, the it laken to Exco on 30 June 2010
wae diewn fom b dalabsse of contiacions which exsted n 2008 ™= The lisl he signed
n Seplember 2010 was a diferenl g because there wee dispides around the st sent

b Bxco end the decison wes taken 1o formulde & new dalabase This piocess wes

followed w untll 30 July 20104

1054 When it was pul B Am that betwesn 6 April and 28 July 2010 there wes an open
BNOer process underwey, teking place on Zwerw's Ineruction, but ha presenied &
dfferenl I8 lo Exco. Mr Zwane’s explanation was tha the ender pocass 1hal was
undarwey would not have aflected Ihe lisl he presanied. which was of The previously

appointed contracions o

1085. This varsion 850 appasss to ba inconsisient wilh the common cause avents lisled in

he Imeline above.

The list considersd by Exco on 30 Jne 2010 was 2 lisl of contractofs compiating work from

- —— i s S—— —

previote yearg

1086. When i was put to Mr Zwane thd Exco knew thal they were making allecabons without

any foimal knder process, "¢ Mr Zwanes msponse Wi that them was overlap

baween he financial years’ huilding projecis because previous years' projecls were

= Tranpenpr 13 October 2020, p 34

Rl Transoipl 13 Ocsober HI20, g 57,
S Tranicalp) Oulateel 3020, p 45,

1 Teansoigt 19 Dcxoper 2020, pp 7174
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nol yet fintshed, end thee wa a lull h building 1 earty 2010, Hence there were 2

isi5. % On bhis version, the = he took to Exco pn 30 June 2010 was a kd of

contractors who were complating projects fram the previous fmancial year

When it was pul to him thal aliocdions for 20092010 wem cancefed and the new
syslem was intided by way of open Tender Mr 2wane fesponded by Saying thal that &
comect, bul not complete. According to him, when the contracts wemre cancelled theme

ware milestonos that were incomplete. Therolore, thare wera not 2 paraliel processos,
There was the allocalion o comple the work n 2010 and there was the open lender

process or new work, ¥

Tnia varsion also seems unlkely, given tha contracts would have been in place with
contractors flom previous yedrs, and Excos appioval would not have been necessary

r hose contractors & complel Lheir work,

Besgonse loExco Fesglytion, 144/2010

1099,

Exco Resolution 14472010 of 30 June 2010'%2 was pyt o M dvang n his second
appearance befom he Commission. Thal msolution of tha executive Councll of the

Free State Pravincial Government read as follows:

"CABINET MEETING: 30.06.2010 RESOLUTHIM NC 1442010

SUB.JECT: REPORT ONCOMPAHNIE 8 INVOLVED N THE CONMSTRUCTICN OF
HOLENG PROJECTS [N THE PROVINCE

PCoepardment of Co-operalive Govemanca, Tradiional Afbirs and Human
Settiamenls)

% Transcrips 13 Oolober 2020, pp 74.76.

= 4| T|

meripl 13 Gcssber 2020, pp TR0,

R Exhibit LILAT p 437
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11,

102

an

a)The Membe of the Execulive Coundl for Co-operative Govemance Teditonal
Afars and Human Betenents beefed the Execeiive Councll with wgard to the

waiting and pﬂﬁﬂs ofall mnpﬂ'liﬂs l=ted in I:I‘I'Efﬂpu't mohmd n housing pojects
m the povince

byThe Execuliva Councd noled and ageed to the fomalion given o the Exeautive
Cavncl by the department on housing allocatioss

1} further discted that the 1 Augusl 2010 shouid soe the nplemaentation of 1he
cotiduction of howsas by these coimpameas.

il That companes on Youth and Women formations shoukd also make tha st~

Mr Zwme corceded that the Resolution shows that he reported (o Exco by giving them
@ list of compames and miormation with regard to thes profiles end weitmg process. ™
Mr Zwane wrher conceded tha the Nd must have ncluded the afocaions given 10 the

cortractors 1o

k wee {hen put ©o him tha what the report propuses and whet Exco decided wes 1o
approvaa lisl of companies and allocale houses for building by those companies. and
on met basis constuction would dant on 1 August 2010, M Zwane agreed and
sisled thet he thinks he woulkd have reportad 1o Exco ebout tha pamlial iender piocess.
and {hey should hase knawn. o My 2vane furber admified that while the open tender
PICCEss Wik onguing Mr Zwane asked Exco to appave a list of contraciors who must

condgrmic] housas. 1%?

Therelore, despi® his verying versions Mr Zwana has ackrowledged in his oral
tesbrnony that he look a isl of contraciors to Exce on 30 June 2010 and sought Excos
approvd for thal list, despie the fct that an open tender process was ongoisg al the

ime.

"5 Tramscript 13 October 2020 pp 58-50
14 Transcript 13 Cciober 2020, ppSE-59
= Tanscrpt 13 Ocicber 2020 pp S6-58,
L Tanscrdpt 13 Oowober 2020 p 60
157 Tranacript 13 Oclober 2020 p&1
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Mr Mokoana's response © Exco Resolution 14472010

1103,

1104.

LS.

1106,

When Mr Mokoena was shown Exco Resobuton 1442010 of 30 June 2010 by the
Commissions mveshgators. he commented that t was the fdt me be bad seen thes
documernt. ¥ Accoding to Mr Mokoena, he wis nol nvited 1o the Exco meeting on 30

June Z0i0 s

Furthermore, Mt Moloena seys that he fnds this resolulion very sttange because it
refers o a report submitted lo Exco fiom his Department, and any repor! subniied by
he Deparrment wolukd have been signed off by Mr Mokoena, but Mr Mokoena doas not
wnow of any such report'™  Fudbedmoie, shoukd such a reporl be submibied 10 Exco
fom Froe Siate Depantment of Human Settements, Mr Mokbena would have beon

inviled o gtiend Bxco o present the repor] bul Mr Mokoena was not invited @

Mr Moloena ago Lnds 1he resclullon (Eeff quite siranga. On 1he one hand Exco &
nding & faport bu on he other hand Exco appears Yo be dikecling that cerdain
comparies be alocated pojects and begin bulding by 1 August 2010 = However.
Exco would nol have besn involved in the akocetion prcess o ell and by 30 June
2010, no allocation list whethar for naw pryecis of complation of @0sting projects), had

been serl o tha MEC Mr Zwane for signatura n 2010

Mr Mokoana urther sad thet “dua to the deiays and comphceions thal arosa in the
Dapariment i 200, no alocation list for incompide housing projects was sent ta Mr

Zwane for signature 1n 2010710

= g xhinit U3, p 44 para 17 W Mokorna supplempeniary stistermenl.

Vo Eohint UL, P24 paa 17 M MBkoena suspestentiity SLitermend pars 17
"Eﬂﬂhh”ﬁl,p-lb pom 18

1 Egninl LU, p 45 pas 1A

£ xiiblt QU p 465, para 16

T Eehiblt VU3, p 45, pata 1R

W Exhiin LILEY, p 41, para D,
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Mr Zwane's fina verson

1107,

When Mr Mokoends supplemeriary slatement was pul o Mr Zwane o his thind
appearance befare lhe Commission, Mr Awane corfumed 1hal ibe Depariments eport
b Exco would nomally have been signed off by the HOLD §dr Mckoens. He furher
corfirmed that the HGE would have been invited 1o the Exeo meeting < When asked
b corfirm whether Mr Mokoena had sipned off on a report or was Invied 1o Exco, Mr
Zwone s3d tha at the yery least Mr Mokoena would have kaown about the Exco

meeling 2nd agenda via the Forum of HODs 'ew

1108 . When il was pu o Mr Zwme the Mr Mckoenasays he did not know of any it sent 1o

1105,

1110

Mr 2wane andior to Exco, whether fof new of ekisting projects M Zwana sait Mr
Molzena new eboul all of 1he lkts. Mr Zwane said thd Mr Moloena had panicipated

by drawing up conlracts for all of tha lisls, '™

Mr Zwane admited lo makng a peesenlalion to Exce on 30 June 20i0, and the

presentation wes about how he Deparimeni had vetied all participass on he Nst. Mr
Zwene stys he could nol heve mada this preseniation without the assistance of the

Deparimen! baecausa he doas not vel parliciparts hinsalf, 1ow

What is significanl shoul Mr Zwane’s final evidence on this issua is that he no longer
prasanis o ciear version of avents, His responses 1o questions tofiowing Mr Mokoena s
sacond affidevit are nan-committal and he delers o his eliance on afficials for ensunng

tha proper procedures wer foliowed.

193 Tangerpt 11 Deceimber 2070 pp 127128
% Transcript 11C=reenber 2020 pp 128-128.
957 Transcript H December 2020 pp 135130
1% Transcript Y Decembel 2020 5 150
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1111, Cnoe more, it bears merton thd the absence of minutes amd a dear documentary

recofd has prevenied the esteblishment of the thue facts. | addition, the e facts have

bean obsayred by a veil of contradictory and confissed versions,

Response from e Natlonal Department of Human Settements

1112, Despite he APS and Lhe large-scale spending Lhat look place m lde 2010 the Nalional
Deparknent of Human Setfements nevertheless reallocaled an amoom of R263 miltion
in fundng faken from the diocation to the Fee Sate Department of Human
Settlements, On Mr Maxgishwa's version the Netional Department of Human

Setllemenls dd nat accepl lhe ERP and took R230 mihon away anyway. "™

1113, A letier from Mr Sexwale daked 9 Decombaer 2010 confimis this.s™ When this leter
was put fo Mr Z2wane. ho did not confirm reconang thes leftor. ™" The letter insiructs the
Deparimen] b make wrilen represenmat.ons 1o Natlional, bul Mr Zwane canmt ecak

seeing such & Leponse. 141

1114, On % Januvary 2011 Mr Thabame Zulu pr Zuis as Director Geneal ([DG) in the
Netlonal Deparment of Human Seltlements senl a letier informing Ihe Free State
Dapartment of Human Settements of he redioceion'”

1115 0n 16 January 201 Ihe Ministry of Human Setliemenis released a medis stalement
confirming this reallocation: ™. In response, the Free Slale Depatment of Human
Settements relessed its own media staement on 20 January 2011 In which i alleged

tha & had spert 7% ol i bugget and was on fack (0 spend 100% of &5 budget by the

1084 Trangeript 75 Sapienber 2020 p 1,

1670 Pyt U2 p 73 -7 5

¥ Tmnscnpt 25 Sgpparnbe 2020 pp17R-179

"2 T ranscrpt25September 2020 ppi82-184.

197 Exdblt LILH 1522 4 — 2251R20 attached to the Investigagors Report.
" Exhibll UG, p 226226 1R21 attached 1o the iiveatiysss’ s Repon.
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end of the financial year '"* This media slatement also afieges that the redhscation of
RZ?E63 million would result in the Depariment being unable to honowr its fAinancial

commiments, and shout 3600 families will not get their houses W

i116. Furthemnore, despie the Bct that the Free Sige Depariment of Human Settsements did
nol informn the ketionat Gepatment of Human Setlements of the unlawfulness of the

paymenlis, National Tressury picked up the flumy of payments on the HSS system. =

111¥. Duning February 2011, then Minister of Human Setllements (dr Sexwalae) and DG of
Humen Sattlements fr Zull cdled tha Free State Depariment of Human Settlerments
toa meeling lo explain why the adwence paymenis were mede. The meeting wes
attended by Mr Zwane, Mr Mokcena, Mr Tsoametsi and 1he new CFO, ihe Iale Ms

Debble Hatlngh. o™

1118. A hie mealng, tha Minisler advised thal he had jusl baan made awara of tha advance
pEymants In January, Bnd hé instrucked ihe Departmant o stop making advance
paymenls Mom Febrfuary month end. '™ Mr Moloena admils Ihal Me Sexwale found out

about the prepayments and was nat informed of lhem by the Deparimant, =

1112, Mr 2wane allegedly atiempled 10 persuade the Minidter thal the paymeats wer kegal
bul the Minisker Insisied that the payments ba stopped.* As the accounting officer,
Mr Mokoena gewd ® underlaking ihet ihe advanoe paymanis would siop, and he did

oul 8 5op b them by end kebruary 2011,

1075 Exhdbll ULHE, p2B0 — 231IR22 attached (o the Investigators Report.
RFREdbIl UL p230 - 231FP ara 6 of -2 attaghed to the Imvedipators Reporl
17 Trangcript 21September 2020,p 126

1678 Pyl UL, p 13, para ZF

1°7 Tmnscript 22 Sgpernber 2020 p178.

'™ Transcript2? September 2020 p 176,

o Transcript 2 Septenber 2020 p177-178

108} Fytbtt UL, p 12, para 27. Transcript 22 Sanlernbes 2020, pp 180.181
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Mr Maxatshwa and Mr Koloi bowever, estified tha the advance paymenl system
confinued thereafter, even afier Mr Mokhesi pined the Department ™9 When this was
put & Mr Mokoena, his response was thal he had mateniai suppees comisg 1o his office
after February but he takd Ihem he will not sign mything. '™ Mr Maxashwa howevey
responded 1ha he Knew tha the asdvance payments continued dter this meeting
becaise he could see the pamenls made on the HES Systern Mr Maxdshwa had
viewing rights on the H5S). % Furdhermore, Mr Maxalshwa says tha &5 s would
S/ come knocking on his doot and asking when the contiactors wer coming 10 collect
material which had been pad for, dter the maetisg with the Minister. == Mr Maxashwa
acknowledges thal there wes o delay n caplunng contracts and peyments on (he

syslem.

Mr Mokoena testified thal on their gtum 0 Bloemfonkin from the megting with the
Netional Depatmenl al Human Sefllemenls Mr Zwane nsisied thet he conbinue wilh
ha adwance payments "7 My Mokoena's view is tha Mr Zwane had made plomises
D contactors hal wee cose to him and the he was expecting kickbacks fliom These

contractors, '™

Dunng oral evidence. Mr Mokoena comected himsetl! to say tha Mr Zwane appioached
Hm about W days afier the mesating with the Minter to wll him that the advance
peymenls MUst continue 'on Accordng 1o Mr Mokoena, this meetng endad on a sour

nde becauwse Mr Mokoena sad he mfused 1o sign any further agreements 1o adwnce

W Exhlbll UL, p38, para 117, Exhibit UUA, p 10, pam 33.
N Trangeript 2F Sepenber 2020 p 180151

0% Tragscript 23 Seplenber 20X, pii15

1S Transcrpt 23 Sepierber 2020 n 15

"W Extrbi ULB, pl4, para 20

IoMEhbll ULt p 14, para 29

1% Tranacript 23 Septenber 2020 p5-6
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money 1o malera suppliers. Mr Zwane wa unhappy with this response, but he did not

mention the resignation ldter again. 10

1123 I s turd appearance belor the Commission | Mr Zwane slaled thal he coukd not ecall
aitending a meeing with the Minider in February 2011 leganding the advance

paymenls. He had moved b the Depardtment of Agricutiure by ther =

11240t was then pul ta him tha Mr Mokoena gave the Minister an underaking that the
advance payments would stop by end of February 2011, but when they retumed to
Bloemfontain Mr Zwene nstructed him to continue  Mr Zwane deried this strongly, and
poined oud Lhat he lefl the Depariment N the 2™ week of February 2011 50 he would

nol hase bean in he way if the Depanment chase o Sop making advance payments, 2

1125, On Mr Mokoena's version, regular payments continued afler the meeting with the
Minister, bu he did not agma 10 any new coftracl aflar February 2011.%% When the
Open Watar Investigaton mpon finding that paymernts cortinued was put to him Mr
Moksena steled hal he was unawae of this Bot. v Mr Mokoena sdmilted that it is
possible ihal someone else in the Department could have aulhorised payments after

February 2011 without his knowledge.

1126 On Mr Zwane's version, he was cancemed thal the figues being 1ol to the public wems
differanl to his undarstanding of 1he prograss. = Aflar meating with officials in February
2011, a rosker was dewn up of Mr Zwane [0 inspeci and vanfy the numbers, but Mr

Zwane could nol proceedas he "had lo go to another depariment” in Maxch that year. ™

190 Trangeript 5 Sepismba- 2030 o7

" Transcript 11 Decanbei 2020, 588,

M Transcript 11 December 2020 po 90-31
#83 Transcript 22 Seplember 2020,p 183184
1% Transcript 23 Seppernoe 2020, p4-5

"5 T ranscrpt2 2 Seplember 2020, p31

164 Tranacrpt 25 Sepnernber 3020 pt5a

1097 Trapscript 25 Seplenber 2020 pp 157.158
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ACTIDON AND LACK OF ACTION

Consequences for Departmental Officials

1127

Following the events cutlined above, certain of the officia’s in the Free Stde Department
of Human Settlements were investigated and dismissed whilst other people such & Mr
Zwene, wen lransferred 1o other postions. Mr Zwane was fransfered 10 1he posion of
MEC for Agriculture. ™ Mr Tsoametsi was tansfened to the Free SJeie Dopartment of
Agrculture Mr Mokoena was subsequently appoinkd 1o some posilion n the

Maengaung Metropelitan Municipalty

These who werenat disciplined

1128.

1125.

On Mr Mokoenas version, he resigned as HOD in December 2011 due to pressue he
falt, particulary fom Mr Mageshule "™ Accoiding ta bMr Mokoena Mridapashule wiukd
make pomises O communiies in Opealion Hiasels and make allocalions whes 1he

Department would not necessarly have the buoget." ™

On Mr Tsoamelsi’s version he mceived a lefter lansferring him o Agriculure in
Dacembar 2010, but them wia already SOIMEONe 4134 in the POsticn at the 1iMa as &
raslit of which thare was some confusion'@ The jetew Oof ranster was signed by Mr
Fopung Ralkontsane who was HOD of Local Govemner and Housing ot the ima.'™
of Co-opestlive Govemance and Traddlonal Affirs, whem Mr Tsoanelsi was DDG. 1w

Mr Tsoamelsi had therefore atways been in 8 differem depariment from Human

o Trangeript 22 Saptenber 2020, p45.
W9 Transcnpt 27 Sepiember 2020 pBa.
10T ranscrpt 2 Sepiember 2020 n9g,
" Transcrpt2B September 2020.p178-180.
11%? Transcript 28 Septenber 2020 p 82
103 Transcript 28 Septenber 2020 pp 184185
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1931

1134,

ate

Settlements . Wr Tsoametsi had ostensibly been assisting the Free Sale Departiment

of Human Setlements because he was wdling to be ansfemed al he ime. '

Despie he facl that the APS was lagely juslibed on the basis of Mr Tsoametsi's
document. Mr Tsoamelsi was never charged with misconduct. He esctified a the

dsciplinary hearngs of his colieagues, and ihee he also asked why he was o

chargod '™

Mr Mokoena dso lestiflied g the disciplinary hearings, but he had been moved to
Manpeung Municipality by the time the hearngs took place. ™™  Mr Mokhesi further
confirmed that Mr Mokoena wes nol disciplined because he did nol eport 1o Mr Mokhas:
d the lime of ha investigations.”™ Mi Tsoametsi was aso nol chaped becalse he

was no longer in {he ODepatment '

Mr Mokhes| concedad that it was srange hal Messs Tsoamelsi and Mokoena wee
nol hald b accounl i Bry way." As 10 W Zwane's rola i tha APS. Mr Mokhes: did

nol 528 tas his ke to IMamm 1he Pemier harsal "%

These whe were discipined

1132. The bllowing managers were disciplined Mamiki Mokhele Kaiser Magalshwa Kabelo

Kelod, loyiso Ndenze, Comy Twala and Nokula Mokhaoise (deceased) '™ Prior o
teing dsmissed, these managers and saveral olhers ware placed ON suspensicn N

2012, before peing Drmalty chagged with misconduct on 21 January 2013.""%  The

4T ramacript 28 Sepamber 2020 p 187

TiE2 Exhdinll I.FJ“Uﬂ pam 4. ?

TR Exhibll UUG, paradd; Tmanscriptdd Seplembes 2020, p9.

A Trangcript 22 Segenber 2020 p 30

V15 Tragsonipt 22 Seplenbel 2020, pdd

VS Transcnpt 22 Sypopnker 2020 p 58

1% Transcript22 Seplember 2020 pé0.

1" Exidbll UGS, p16-17, para 343

Y113 Exhlbil LU 14 p 232, IRZ3 atlached to the bsvedSigaler s Report i the charge sheet lor these dividuals
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Commission ha cblained the ietters of suspension. the chamge sheet. Ensaipls fom:
he disciplinary hearings as well as recoids and outcome. These afe contained Lra

separate bundie of Disciplinary Pre méedings

1134. Mr Mazalshwa staled thal he and his colleagues were “made Lo take the blame for the
design and implemeniation of the Advance Paymen1 System " Mr Maxdshwa wss
dsmissed & a resuft of the findng of the disciplinary inguiry, which he maintains was
unfar """ The chargas aganst these emmpkytes we based on a pefiminary Open
VWater mport o which Mr Maxalshwa said the accused einpkyees were denied

nOcess, 1™

1135, Accordng o tha disciplinay racords, these senior officials wee dismissed for
perticipating in the “War Soom”™ meelings, "7 even though I was conmon cavse Lithe
disciplinary proceedngs 1hal Ihe emplyees chaged had not paricipded In ihe

decision 10 create end implemeant the plan.”™

1136. When the findings of 1he Disaplinary Committes wee pul to Mr Zivane during his thia
zppearance befom the Commission Mr Zwane sisted that he agead with the finding
th& the act of paving on cassion was itroduced through e decision of hingelf, W
Mokzena and Ms Diamini (aithough on Mr Zwane’s version n was afer a decaion of the
axecutive commitee) ' Mr Zwane admied tha it was wnfair that the 5 juniot officirts,
weR blamed when the mecounling officer appoved the scheme. *» My Zwane claims

that ne himsell dd nal knowingly participate in any wrongadoing '

1IN Exhibil UL 14 p15.

4 Behdbll ULKZ p3, para§

'11* Exthibll UL2, p 3, para E.

Y18 Trangeript 25 Septentber 2020 pds.

M7 T ranscript 22 Seplember 2040, p S5,

18 Trnscapt 2 2 Sapeeinber 2020 p57.

1% Tanscript 11 Cacsenber 2020.p 88,

"0 Transcrpt H Decembel 2020 pp 559-100
UM Trapscript Y December 2020.p 101
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521

Curipusly, the chage sheel afleges miscondud on 1he parl of the six managers by
gleging that they actively supported andbr megularly ratiied e process of the
facilitation of adwance payments ¢ matenal s ppliers In excess of RE31 milion, but

ory liss 10 of the suppliers 1o whom advence paymens were made. =

Count procasdings

1138,

1138.

1140,

I Exhiblt ULhS p 233-234

The Fee State Departmert of Human Setlements instiluted action agains! severa
defendanis in the Bloemforiein High Court under case number 4917213, in which
case Hardwire Macea is one of the Defendants '™ Hardwate Mecoa is also the 287
tespondenl h an egplication broughl by Free Sate Departmerd of Humen Setilements
in he Bloemfonigin Hgh Court under case number A2312016.°"F In the later case
he spplication was brought by the MEC agains! 106 cespondents, and Mr Mokhesi
sighed he founding aiMidevit in support of ihe application.

M Mokhesl. the HOD who lottowed Mr Mokoaena, confirmead in oral evidence thd be

was Instrumenital in doing necessary invedligation and research to prepae the relevant
omers "5 Mr Mokhasi however admits ihat in the course of his investigations ha did
not question Mr Mokoena s

M Mokhes) alse confirmed Lhal, while lhe applicalion was initised in 2013, it was only
broyght in 2016."* The Huynding affidevit in this matler was signed by M Mokhesi in

his capacity 86 HOD in the Fee State Department of Human Settliements &1 the time.

1173 Exhibll UU? p 438, pamB.
UMEXNBI UL, p4a36, parab

"& T anscript21 Seplember 2020 pad.
11 Tranacript 2 Sepileenber 2020 p §
"I Transcript 2 Septenber 2020 p35
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Mr Mokhesi corfirmed thd he elied on dsciplinary ecords, findings 1 1be disciptinary

oroefedings and the findings of BIU i drafling this ahdavit 1128

1141, Mr Mokesi furher confimned his statement that the agreements wilh suppliers hal the
Departimant sought to set aside were "part of 8 fraudulen) schema which was conceived
by the department o distarse very subdantial sums ofmoney mainky 1o the supples

in ordg © avoid the funds becoming & so-cdled unspent conduonal allocaion and

therefare feverting o the Nalional Revenue Fund ™3  Howevar, MY Mokhesi then
qualified his stalemenl by sBaying “not averything thal looks ke Maud 5 raud” and the

pupose of the applicdion wes {o ecover 1he money, '™

M42. Laker onin his teslimony. Mr Mokhesi then conceded thal epresenlal.ONS wes made
b he Matona! Departmeni that wee not rue and comect in order to pevend the
reallocalion of funds, and the process was unlawill, ' Mr Mokoena conceded during
orel avldence thet the pupose of Lhe plan was to ensue 1hal money was not withheld

by National Department ol Human Selllamants. |

1143. n he judgment of Pohl AJ) emanating from this casa N was fourd {hal tha Free Siale
Depatment of Huiman Sellaments “cosceived an jllegal schema o fachtala the
advance paymenl of very subs tantial eBmounts of money mainly 10 suppbers wilhun 1he

fcal year so thal funds woud not revert back to National Treasury Fund "''»

1144, Pohl AJ furlher eund tha the agreements which form the subject maiter of the
gpplication wer a key part of the jllegal scheine. These agreements wer llegal

because 1. They were concluded without any proper procuement pocess andZ. The

X Trangcrpt 2 Sepenber 2020 o 36,
VT ranscrpt 2 September 2020 pp 3838
T rangeApt 21 Sapteinbe- 2020 p39

"N T anscript 21 Septembe; 2020, p 43,
1%%2 Trangeript 21 Sepetnber 2020, p160
13 Exhibit UL 11 p 599 para 8



553

ageements e payments under them form pant of a frawdulen scheme o avoid the

conseguences of DORA. M Mokhes! confirmed n oral evidence the these fndings

mirrored the allegations he made in his affidawt

1145 Mr Mokhesi said thet, © hizs knowledge, legal action was {aken againsi all contBacions

anil supphipgrs, =

Forenslc Reports

Audlior-General

1146. The Audilor Genedal found tha the Depardment had mada advance payments 1o
centractors amounting to R481 466 806 in making such findings, the following

observalions were made:

"12Thesa paymenis wers made (o matenal sy ppkers with which Lhe conbaciors
anlemed nlo sesEcn {5 ageenanis and significan] uncartamty axists over the
ecovary of the balapos of R30D DIBS1B at yearend  The uncarlainly oginataE
for e et thal med of the cont@ets would not ba ablé 1o SOl dia it piojacts
o refund the advasces o the departmani il mything happsns 10 e material
sippliar.”

17.Furtharmaors, as mported in parsgraph | £, money spam on houses miuited in
frultless and waslefd sxpenditurs. Houses paid Jor amounting lc R557364 could
nol ba physically verifisd whila an amount of R2 17399 was paid for housing units
gl complated.

18.A5 also indicated in pamgraph 12, there is an uncariainty whether an amount of
R300 018 548 would resull in e building of housas.” %

1" T anscript 21 September 2020 p52.

5 Transcript 22 Seyetnber 2029,p 76
136Exfriblt MMM1p 354 paras 2, 17and 18,



Open Water Investigations

1147, Accordng b Mr Mokbest it wes extremely difficull to examme every conlract afler 1he

fact so the Department appointed investigdors =0

1148. The Free State Departmert of Human Settliements epproached Dpen Water Adwanced
Fsk Solubore [Ply] Ld Open Waler) in 2012 1o conduct forensic sovesigatons o s

trausicg conbacts, The Sefvice Love! Agreament was signed on 3 Jure 2012, wilh
he Free Stale Depgtment of Human Setiiements being represented by Mr Mokhesiie

1148. The second drefl of (he Dpen Water kpart 15 hoiuded in bundle FS15 from pa41, and

15 daled 14 Seplember 2015.

11450, The repor 5 exiensive, and seems ta cover vanous maiers in the Depardmend over a

rumber of years. The following finding appears (o be of gignificance:

"Combora signed during Z010:201 . Dunng this Rnancisl yesr mateisl sessiins
(o) worn signed Dolweun contracion and malend supplers.  Thee cdated
ovatpaymanis as lhe full coniract amount and malenal cost ware paid lor the sama

sita Tha claim would be procassedand risgativa paymesls made against the
baneficiaryand miestons whevre the pverpaymen| ook place **™

"The casmion AQrasmants resufted in buk Daymssts being made b Matenal
Supplies wilhoul gocds of ssrvices being supphed and mquiesd manipulation of
mirjeial adomicisirative, Rnancel Emnd piotorsmisol ocamey ™

197 Transcnpt 2 1 Sppesrnber 2020, pég

T Exhibh UL 13 p 257 - 264 IR25 aftached o the Invesigator's Reporl
1REkndbl LILMZ p 227 Open Waters Repot

0 Exhibil ULH3, p311 Open \Waters Report para 454 2.



Speclal Investigatimg Unit {SIU)

1151.51U conducted en invesbgation o the imegulantes n respeci of sdvance payments

made dynng the 20107207 and 2011/2012 financial years by free State Department

of Human Eeftlemerts, and published their ieport b 2015 "' According o Mr Mokhesi,

SIU commenced their invespgabon in 20132014 and strugged 1o get Inbimation. ™ ==

1182, Mosl notably, he SR found as BDllows:

1162.1.

11522

11523

There was RB31 HIE 048.51 1n advance payments made fo supphers by the
Gepadmeni dunng he 201042011 end 2011220112 Bnancal years, and fhis

conslituted unaubhorised expendiiure. These advance paymenis wer made
i contravention of sections 15(2), 16(2}{¢) and 34 1%a) of DORA 'O

The Accounting Officer accedad 1o the ca nellilion of Tender LGHBO01/10411
by he Chief Anance Oficer on 30 Juiy 2010 and entered hlo ggieemernts wilh
sarvios providers in contmvention of the provdsions of section 217of the

Consttution and section 38(1)(a}ii) of e PFMA 1

Mr Mokoana B85 the Accounting Officer had coinmitteda criminal offencs n
tarma of s86[1) of the PRAVA for the contraventon of Sechols AB{1H{aX).
BNy, 38{1xg) and BN} of the PAma, and recommendad ihal the

matlar be refered 1o the NPA, '

N1 Appusiiting at Exhibt UL 3p 2150

142 Trangeript 2 2 Speernber 2020 pp 9091,
114 Extdblt UL 13 p 255 at Paral.).

114 Exhiblt L3 p255 &t Paral 2.
MSExhiBIL LWM3 R 248 at Rara 842



NURCHA

1153, The free Slalke Depgtment of Human Setdements spproached NURCHA Fnance
Company {Ply) Ud (NURCHA] 1o investigate and anatyse the Free Siale’s housing
pojects and the perirmance of contmetors. The Service Level Agreement, ™ signed
on 4 Apil 2011 with ihe Free Sia®e Deparimen of Human Seidements repesenied by

Mr Mokoena.

1154 Accordng o Mr Mokoena, NURCHA was appointed because the Deparment did not
have monioning capacity  Afler the SLA wes signed they started working very closaly

in the Departrments “War Room™ '

1165. The NURCHA Repaort daled 2 May 2093742 catagaiises contmclors aocording to their
performance.  OfF the liswd categores, Colegory © represents contmcions who have
pertormad poorly, while Category D reprasents contraciors who have vacaed Lhew sites

wihoul comgleting 1helr work.

1198, Motable inchsions n the Category C lable mclude FedsheliUbuhliebethe N Jos
Consiruction, Reloto CC Robs Conslruction and Thotele Bogolo.

1157. Notable corractars included in the Category D tabla include Mab Business, Aliton
Foenna Froperty Developers (Allitory], Thotela Bogolo Enlerprise and Koena

Conslruction

1145 Extibit UL 15 p 265 - 346, IR26 attached to the Invesigator's. Report
M7 Tranacript 22 Sppaetnber 302G p17d
PP yhbit UU 13 p133-186
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5it

Mr Mokhesi confimed n his ol svidence thal NURGHA had also found thal some of
he makerial suppliers had been advancing money o building contaciors from the

adwance payments received."s=

Cutcoma

Housas bulll and monies pald

1158,

1160.

1161,

1162.

Accorting b Mr Mokhesi unlawful transkers made by the Departmemn amouried to
around R621 milhon'* Mt Mokoena confims thal the Depariment spent around R500
millian between Navember 2010 end February 2011 0 pursuance of the plan. ™

Mr Mokoanas sssessment ks thal despite the large payments for matenals. no houses
wer completed. There were many loundalions in differenl aeas in the province, bul

the province didril achleve anylhing in terms of compleied projects, and paying for
officials to do Inspections wak costhy &

Howavar, accoding (o Mr Maxatshwa, alihough the payments wem made in advance,
matarials wera naver supplied, 10 the detriment and pejudice of the Free Siale
Dagariment of Humen Settemaents end tha housing benaficianas 12

According to Mr Mokhesi, substantial amouris wee paid oul oflen withoul invoice or

witha patantly faise invoice, and these wer not certified,

"9 Transcript 22 Septembe 2020 pf0,
1450 Ewhibll U 11, p 113 par a 740 Mokhes aMdavit dated 21 ddenbe 2015, Tranacipt?1 Seplember 2020, p

i

5% Transcnpt 22 Sppesrnber 2020 pie0
"5 Transcript22 Septembes 2024 piFd.

1153 Exhiblt UUZ p2®. para 110

1M Trapacript X Seplenber 2020, pp 176-177
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1163. Although only @ certdn percentage, which he does not recal, Mr Zwane corfimed
overseeing the condruction of houses in December 2010 and that he apened amund
50 completed houses during this time " During his second appar ance Mr Zwane
wis adamant! thd He purpose of the APS was pol just 10 ensue that the DORA
alocation was spent. According to him his priovity was to get houses bull, nct just to
gpend ihe money, and i the aim was o inflale expendiure. then he wauld not have

forfeded hig holiday, ™

1164 Mr Zwane referred the Commigsion to a media staement hom January 20111 ssued by
the Free Stak Departmert of Human Setfiements "= The media sidement stales that
between 400-1250 howses ware compliged - far more than the 50 houses estimated
byhr Zwene. '™ Mr Zwene conlessed n onml testimony 1hal be did not know how many
houses were compleled by the tme they fopped in January 201 17 and that the
media stalemenl would heve bean appioved by the HOD i tems of the PAMA. = Mr
2wena {irlhar accepted that the media siaemen! fom ihe Department lacks
objectivity. " Furthermore, ihe pess stgement indicaes that the Depaniment weke on
tlack 10 bulid & number of houses which i onty arcund half of the allocation.' = This
prass sidament was released despile the letter fom the Diector Geneval on 12
January 2011 which Indicated Ihal 1he Deparimert would nol receive thew akocaions
o February and Maich 1hal year *

1165. RZ9 atachad 10 the Invashgalors Raport shows thal as & 23 Apnl 2012, 2 very lage

porfon of the advance paymants had not been converted 1o certified progress. Of

55 Benlbi UL p3g, para B3; Transcnpl 25 Septembet 2020, p125.
"% Trangerip *E-P 2020, pp mﬂuz F

" T anscript25Seplember 2020, p426.

115 Tranacript 25 Segember 2020 p 133,

5T ranscript 25 Seplenbe 2020 p137ana p 153

182 Tanscrpt 25 Sppasinbe 2020 p140.

MY T ranscript25 September 2020, p142.

18 Transcript 29 Swpdernbes Z020 p146

S Transcript 25 Seplenber 2020 pp 148.948
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particidlar noie. this document shows thal Rob's Bricks has received R milion, while

only R1,922 922 53 or 275% of the value had been converted into cetified progess '

1166 Similarly, Dumans Trading OF had recered R77.220.286%4. while only 54.9% of the

value had been corwerted inb certified progiess.

1167, Rch Rewsd [Phy) L had recened R72.876.947.85 while onty 41.7% had been
corveried ino cedified progress. and Hamdware Mecca Pty} Ud had eceived
Ra6 237 85548 while onty 565% had been converted ino certified progress.

1168. Overall, Ihe Department had paid R531,552,857. 22 to suppliers, while only 648% of

s had bean converted 1o certfied progess.

1169. Some examples fom the NURCHA Repor of 2 May 2013 show Ihat Mob Business had
iaft the she wih 301 of £0 uniis compilerrd in Bloamionlein Allioe had lefl the sile with
80 ot 135 units compled in Senskal Koena Propery Developers had lefl 1he sie with
anly 200 of 300 units compliested, whike Koena Construction had left the s in Warden
with nona of 5 94 unis complgted. ConlRcts with Makana Women Comgtruction for
ovar 800 unils had baen terminaled wihoid rplacament conlActons beng Appomnled,

1170. The Department obtained B quotation fom Mafun Infrastructure 1y} Lid+ which
indicates 1he cost b complate work in 2013 which was garfed in Heilbron by Robs

Investments

1171. Mr Mokhesi confimved 1n oral lestimony ihal by 2016 not all houses were bukl
Mckhasl confums that over half a billion rand was spert befo® any work had baen

::: IR nm_m&w = Repol
Exhitit UUHS, p 219 1IR30 aitached! £2 Ihe Fvestigater's Regorl
TS Trasrsornipt 21 Sepletmbser 2000, p 70,
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done, ™ amnd his besl esimate al the tme was that the loss to the Depariment was

RADE BES OD0 14

1172. Themfore, some houses were bulll, and the Departmert oblained some value for the
money spert. However, Mr Mokhesi cosfrmed in oral teslimony thael a lurther 8000

iouses could have been bult for the amoun of money lost in this yeas '™

Manies recoverad

1173.A lolal of RE3I 447 60719 of some 22 delendaniz had been eclaimed by the

Deparment. Robs Bicks & not an [he list"™

1174, The Commission does not have information on how much has actually been recovered

fom Lhe conlmctars as a resull of these proceegings.

175, Accerdng © Mr Mokhes!, thee am inslances where some contaciors went hio
liquidalion of we® sequestrated. Mr Mokhesi thinks il unlikety that the Fee Sale

Depariment of Human Setfements will ecover much from the contmoiors

1176. Mr Mokhesi confirmed 1he Frea Siate Departmenl of Human Setfamends has not suad
officids in lha Dapatmanl who may hawe cauised ihe loss 11

Beneflclaries

1177. from |he informslion gethersd, t eppears thal a number of material suppliers and

bulding conimctors may have mceived payments from the Fee Siae Deparimeant of

VT anscnipt 21 Seplember 2020, p72,

e Trangcript 21 Sppernber 2020 p

¥ Trawseript 21 Sepleinbet 2020 p¥FF

1T Exidbalt ULJ 18 p 42042 21R71 atiached lo the ITHENRGMOT & Fapiort & FE20 373529 e MU o W Lioatesis
aMdavit,

' Transcript?? Seplembsr 2020 p?T
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Human Settements wihoul delbvering maenals o having completed houses  As such,

hese pontractors cat be 52en o have been the beasholanes of the scheme

M8, Some of the material suppliws @and building confractor benefiaanes have also been
aleged b have been linked to poliically exposed persons, particulary M 2wane and

Mr Magashule. These allegaions B summarised a5 fokows:

Bans Mokoens and Koena Property De velpers

1172.1tis slleged thal Mr France Mokoena tMr Mokoena) Tom Koena Propetty Developers
15 very close b Mr Zwane. Bolh Mr Mokoena and Mr Zwene g from Phumelkela ™ ™
Koena Poparty Developers slsa receivad a contect {unrelaled tothis mater) fom Free

State Depatmert of Hurnan Sattiernents fo construd 500 houses n Matjabeng. ™™

1180 Mr Tscametsts family lrud (Kopana Family Trusl) ance “bought™ a coniract from Koena
gee moke belowy What tis means is thal Kopana Femdy Trust acled es 8 sub-
contracior (o buikd SO0 RDP howses for Kosna and Kosna woukd mase & profit of
R2000 per howse. '™ Mr Tsoametsis trust oniy buill 20-30 houses out of the possible

500"

1181, Mr Taoamatgi and Mr Moksena ora both members of the ANC  Mr Tsoamestisi never

saw the above tansaction as a confic! of erast """

Fachelle EB and Thutels Bogolo

1182. Mr Mokoana dso believes 1ha Rechelle Els Ms Ets), who jeuaved & number of

Conracts £ buikd hoikes in Kroonstad was clase to My Magashule.  This is because Mr

113 Exhibil UL3 p14, para 29

1P FMExmiBir LG 439, para 392

1475 Exibll LG 431, parada.d.

1F7E Extlblt UG, 424, para 285

Y Exfiibll LG, 431, para 283 and 396
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1184

533

Dwane used b el Mr Moloena that Mr Magsshule said tha they should appoint Ms

Hs and that her claims should be expedited "¢

When Mr Moloena was asked whehter he knewMs Els. he coafirmed thal he knew tha
she bull howses for the Free State Department of Human Setilements. He also slkged
tha Mr Zwane told him 1o ensure thalMs Bis gets conracts 1o build houses in Kroonsiad

because the Pemier hes instructaed 50 and the Premier piso irstnucts tha her claims

bo expedited "'

Accordng to Commission invesligalors Ms Els 5 et active membet of Thutela Bogeds

Trading Enterprise OC and it has been tading since 2006

Eiacky Sece snd Rob's Bricks /Rob's Contraction/ Rob's investment Holdings

11as.

1186,

1187,

Mr Blacky Seoe Mr Seos) of Rob's Bricks/investments/Praperiies is alsc alleged o be

connacied 1o Mr Magashule in That they wee both direciors of Sambal Invesimenis **'

According to Commission Invesfigalors, Mr Sece was an achve diector of Robs
Investmant Holdings and Rob's Bricks sl the lime '~ Acconing to ihe invesigaiors,
"Rob's Construction” wes & vading rame for Rob's iwestmant Haldings (Pty)Ltd. ane

Mr S&34 was sole drector atthe bme. "

Deming his third appearance before 1the Commission, the comneclion beneen Robs
Construction / investment Heldings / Bricks wes pul to Mr Zwane  Mr Zwane admitied

he knew Mr Sece, but did nol know his conneclion to Robs Investment Hokdings."™ It

11" Exhdbll U3, p7, para 35.

7 Trangcript 20 Septeinber 2020 pB-10.

1180 Postyibll UL 17 p 784 para 2 5 Supjiernestany  Inyestgamr s Repor.
149 Exindbll L) 1 1 p 3B5-38 7 Mr Se0e Inleniew rasecrigt.

B Exivbit UL 17 p 7 B0 para 3. 3 5 dmentary Investgatéd 5 Report.

119E Extdbll ULH 7 p TED para 110 Fupplemeniary Investlgelc s Report
"# Tranacript 11 Decembe 2020 p111
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wak further put b him that Robs did not go thiough the tender pmcess. It was aso put
B him tha Mr 520e and Mr Magashule wee co-direciors of Sambal lnvesiments, Mr

Jwene claimed he did not know this =

1188. I was further pul to Mr dwane thal Robs hwvesimen! Holdings repiesented by Mr

Kenny Miwentula “Mr Miwenisa™) made g payment o SedTrade, and the Premiers

Offce s Cholotey was sent proof of pgyment.™ Mr Zwme msponded saying he

mows nothing aboud 1hat, and tha he does nol know Mr Miwentula " Mr Mitwentula,
on the olher hand, confirmed thal he made the payment. and thal the iaie Mr Ramokhula

Sece {son of Mr Blacky Sece) had provided him with Ms Cholotas e-mail sddess '™

1189, Alincations were made as follows™ '™

1189.1. Koena Poperies (epresented by Mr France Qupa Mokoens, was conracied

£ build 1400 hoLses,

1189.2, Ralblo 163 CC (reprasenled by Ms Esther Elizabeth Mokognay was contracied

& build 500 houses

118593 Alita Trading Pty} LM {represenied by Mr Dipuo Daphne Chipfups) wee
canracied 1o build 100 houses

1180, Furthermore, the undermenlicned contmctors received the following alocations'™:

1% Tangeript 11 December 2020, p113.

1188 Fehibil UL p1E-17, paa 163

Y8 Tnscnpt NDecembel - 2070 p114 (T rancorp 11 Decenbal 2090 p 127)
"WExhiEh U, p16-17, paa 18.3.
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Y10 Pyhibil UG p434-436 IR33 tothe Investigator sRepot.



534

11801, Robks Condruclion was diocaled 300 houses h Cwalwa and 100 houses b
Kesial,

Manz. Tuthela Bogolo was diocated 390 houses in Koppies.

1180.2. Koena Property Developers was allocaed 500 houses in Sasolburg.

1180.4 Friedshell was allocaed 500 bowses in Parys.

11508 ¥entha Construction was slloceled 200 houses in Boshoff and Kentha

Developers was allocaed 350 houses ¥ Bolshadbelo See Free Stde Bursary

Schame evidence)

11808 Raloto CC wis sliocated 350 bowses in Petrus Steyn.

1180.7. Alinka was allocaled 100 housas in Wessaoron,

11911t was put ® Mr Zwang thet 1he lig has been analysed and Open Weaber confums [hal
ha 106 Iiat conlaned contraclors who had not bid and some wiho had bean disquaified
in he ender process Examples include Thuthela Bogole and Robs Conslruclion. b
rasponge, Mr Zwene denied knowladge of these enfities as wellas AllMory Koena and
Reoto & mentionad by Mr Molpana 1 Mr Zweng furither denies instrucling Mr

Mokosna © expedile paymenis © hese companies, '™

1192, Mr Zwene howevar admitlied that he has met Ms Els.It was pyl 10 him thal on Mr
Mokoenas varsion, Mr Zwang insrucied him 10 expedite Ms Els’ caims on Mr

Magashula's instruction. Mr Zwane claimed tha kr Mokeanais choser 1o M Magashiike

ol angerpt 11 December g020 pp 107-109
#2 Tranacrpt 11 Decembe 2020 p108



535

than he i5."™ Mr Zwane stated kel he did not have anything to do withMs Bz nor Mr

Secpe, 8d he did not take any indruction from anyose '

11893 A the end of the day there has been a tolal failue of poper admimistaton m the Free

Stale Human Seftlements Department.

1194.Thal M Zwane should ever have been selecled to senve in the position of MEC ma
provincial department of such inponance & both suprising and unfortunate.  Yhen he
gave his evidence his evidence one could just tell tha he had no eal lniention of
understanding his rola, leamning his dumes, becoming infommed of the ful naure of his
responsibilities. He was unashamed of his ignomnoe and brazen i his determinalion
© allocale full resporsibitities & those educaied peBons Dy whom he balieved himealf

B be sumounded.

1185. Soma of tha pamsonnal employed in senior positicns n the Free Sista Department of
Humen Setllements d tha time of this project held quildicabons which should have
endbled compeency to emerge. instzad. hom Ihe 1op downwards, hiom He Head of
Depariment to those Depuly Direclors Genaml who geve evidence, them has been nd

Indlcaton of professionaism,

1186 The Head of thé Deparimant faled in every mspect From ihe ndtial fadue o build
houses and expend funds, the abandonment of tha Bnder process, the intoducton and
then implamentaticn of the Adwnce Payment Schema, his performance was abysmal.
He was the semor civil senant who oould nol gve direcion te his Department. He did

nol even try to lake any of sevem! available sieps to avert disaster He could have

coracled the Dimclor General in the Nalional Depariment, he could have condacied

& Transcript 11 December 2020 nt13.
V™ Trangerpt 11 December 2020 p134
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Mationa Treasury, and he could have soughl and oiained a writlen legal opinion but

fe dd not

11861,

11562

11863

The substraum to al evdence befoe ihe Commission bas been the
annauncemenl by the Memier of the Free Stale Province thal the Departmernt
of Human Satlemenis woud build bigger houses which decision esutied b
incressed costs of buikding adustmenis 10 Departmerial budgets, resdering
nugatory e specibcations of the tenders which had been advertised and i
respect of which applications by contactors bad been made. The resull was
that Ihe work of the Bid Evaluation and Bkl Adiudication Commitiees could not

properly proceedas. /fer alia fhe tenders had expied.

The MEC s the officials within the Department appeared incapable of taking
e decision © publicly exiend the vaiidity of 1he period of the tenders or of the
tanders themsalves, of infofming Uhe Nalional Departmert and 1he Minigter of
he sliustion and seekng ageament b an extension of 1he 1ime pariod within
which funds allocated 1o the Free Stale Department coukd be expeaded. The
WMEC and the Head of Department and al officials appear to have been Laken
by supise by he announcemeni of the Pemier and then flummaxed by he

rasponce of the cortractars

Absent stong leadeship by the MEC ard firm management by the HOD: the
pracess of open and public lenders, ceation of a properly assessaed gdalabase
and allocaion of contracts 10 qualified and experienced CONBCIDMS Was simply
abaidoned  Instead, a process was creakd of a databme of disqualified, non-
camplignt, iIncompetent enilies was wilzed Lo implemeni the advance paymert

soheme.
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11965,

=37

Responsibiity for the conpeption of the advance payment scheme mus lie with
both the poliical head of the Deparment the MEC, Mr Zwane and the

administrative head of the Deparment, the HOD, Mr Mokoena

Mr Zwme cams total igroence of proedures and processand refianee upon
olhers for afl functions entrusied to hinself as MBEC . He sxhibited no shame or
embamrassment in presenong himsel! 1o the Commission 85 a person ignodnt
of the basic psponsibililies of an MEC, M Mokoena caimed subsenvience 1o
the will of the MEC, Mr Zwane, and hability to t2ke managemenl esponsibility

ar ackon when 2apgpropnae

1187, Boh Mr Zwane ardd Mr Mokcana wem incompatent and showad themselves 1o be

ulterly withoul conecem for velevant legislalive and policy provigions as wel as

fundamental management pmclices, 8s further suppored by the Iollowing conclusions:

1187.1.

1197.2.

1873,

1187.4.

187.5

thete wes & marked absence of accurate minutes of meelings. of chear writlan

inslructions. and documeniary record keeping

during he 2010/2011 financial year. convactors wame appoirted withoud a prior

and lawlil procuremen! process having laken place.

there wae a wholly inadequale humber of houses built or complated.

funds wem solicited fromn Mational Treasury based on ntentional

misrepresentations made 1o 1L

fhere was ultimately a significant lss and wastage of public funds ta the
deinment of the poor sector of he Free Slale community mean! to benefit from

those funds
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11875 It beas merdion thd thee was no iimeous intervenbon on the part of the

authoities of the Free Stde government! nduding the Premier lo prevent or

curtall such misappropriation ana wastnge of funds. There shoulks have been

a irtervention.

11977 thee appears ta have been an abserce of complete acoountability, particularly

1498

1195.

1200.

on the part of senior cffice bearers and senmor officials. especially Messrs
Zwann and Mokoena

Mr Vanter confirmed during an inerview that from the outssl, this was a8 fmudulent
scheme. '™ Mr Mokhes! confimed his view v oml tesumony that the schene wes a
fraud on he pubilc and the slate, and the purpose was to detraud the fiscus *= Thisis
consistert with Mr Tsoametsi's Bslimony whee he said thal the whole thing was

heppening hecause the Cepartmert did nal wanl ta have money (aken away "™

As to he spacifics of he Iraud Mr Mokhesl accepls fhal (e Casaon agaements wems
used as par of the documentaton lo ceate the farce of leghimacy 10 meake ihe
peyments look requier {85 per his alfidavil). Mr Mokhesi confirms ihel ihe claim the
agreements purport 10 cede would pniy have ansen when ihe milesionss wew

Coinplated — which had not occumed' =

Presaure axerted on offidals

0 Mr Mokoenas version, he felt as though he wes in a trap forced 1o do something
illegal, and that he didnt have the power (0 resist the plan because he was the only

vaice againstit.  Mr Mokoena expressed the view thd many (adividuals have been in

19% Exrubll ULH11, p 599 00 VERLEr
"% Transcript22 Seplember 2020 &8,

1 Transcript 28 Septenber 20X p P05
1% Tranacript 22 Septenber 204 p66
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this type of siluation, and if ihee was some form of inervention thal could be requesied
by them or on their behalfl, South Africa could be saved a lot of noney. '™ He also
suggested thal e neads 1o be a better whidiehlowing programme i place =%
Mokoena said be fell strangled and that the MEC was meddiing in areas of work that

belonged & him & HOD =

1201. Mr Mokoena admitied the in hindsight it woukl have been better to forfeit the money to
olher povinces 50 that howses coukd have been puilt, becarse the Free Slate had n
the pad dso benefited fom money forfeiled by other provikces, '# but this was nol the

decision ihal was ullimately made

A craatlve inteypretation & taken of procuremen! prescripts

1202, whan it wes pul 1o Mr Zwang thet wa know with hindsight thel the APS wis ibegel, Mr
Zwana msponded hal adwnce paymen? for contraciors is not illegal. He referred 10
Treesury Regulalions pam 823 and he PRMA, and said that advance paymenis as
diowed if here Is a conlmel specifically indicatng an advance paymen. When il was
pul & him thet ihem was no such conract, Mr Zwanas response was that il would be
unfalr of he Commission (o expect him as a jayman polifician 1o faka responsibiity

whan the® 8 an accouning cfficer who signad the document. '+

1203.In his thid appearance bejora iheg Commission i was e 10 Mr Zwane thal My Sisha
had conbrmed in the disciplinary proceedings that 550 of DORA and the Treasury
Regulalons prohibit advance pamenis for goods pnor to delvery and thal fully

ifformed officials and MEC should know thal Mr Zwane responded by saying that he

1 Tragscript 23 Sepenber 2020 p 28
0 Transcript 23 Sgppernoe 2020 p2o.
' T anscript2}Seplember 2020 P37 38,
¥ Transcript 22 Skpiernber 2020,p 168,
%3 Tranacript 1 Oclober 2020 pp 118120
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tdieved that it was not illegal § them was a dear conbacl, but lpophoizs made it

raky 13

1204. Regarding the use of databases - procwement; In esponse ta Mr Mokoena's second
affidavit, Mt Zwane afsa said thd he is awae thal ime pessure 5 nol sufficient lor
deparure from normal prooorement processes. Mr Zwane confimmead thad he is awere
ihat he Tressury Regulations specify that for contracts over RS00.000 presence ong
database is rsufficient and ther must be a competitive bidding process = Mr Zware
futher said tha he accepk tha a paricular imes them were pocesses that weme not

followed propery. '™

Lack of accountablity between the MEC and he accounting officer

1208, Mr Zwane admilied thet be perrmed oversht over the accourting officer. | esked
fim how ha codd perforn oversigni over the accourting officer il he defered Lo the
accounting officer on issues of legdity. '™ Mr Zwane's response was hal simiardy. if
he were 1 make sule tha a 3 parly confirms T work of 1he accounting officer every
tima he would be accused of wesling govemment monay. The HOD must provice him

whh eports £0 that ha can verity 1he work dong, 10

1206 When | asked Mr Zwane K ha believed he possessed what was sequired to peilorm
ovarsigh! ovar the HGD of Human Settlemarts & the ime his msponse was ihal ha

was adequately equipped and he gave it his basl shot 1=

=4 Trangeript 11 Dacembet 2020 pp 95-96G
5 T ran 1soript 1leBenber 2020 p123.
2% Tanscrpt RecEMbE - IO p125
'®! Tanscript 13 Oclober 2020 pp118-120,
17 Transcript 5 October 2020 o121

¥ Tranacript 13 Oclober 2020 p122.123
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CONCLUSION

1207. There s only one way lo descnbe 1the Free Slake Rl Bdlkon Housing Project of the
201072011 Fnancial Year: dismal failure —a debadle! By the end of thal financial year,
giter the Free Slale Deparimenl of Human Settlement had spent mome than FS00
Mllion, thele wem aither no houses the had been buift for the pool people ©r whom
the Frovincial Depatment wes required to build low cost houses Of them wem 50 few
hawses bull compared 10 those thal were supposed 1o have been built tha ey ae not

worth mentloning.

1208.1t seems to me the Lhis whole debacie occurred as e wsull of a number of faciors.First.
he Premief, Mr Aca Magashule, announced in February 2010 that in the Free State
blgger ROP houses would be bufit In cicumstances whereil seems there may nol have
been proper consultation with Ihe Cepartment of Suman Sdilements wilh the mauli that
contractors who had been appoinid D bulle 40710w-cos1 RDP houses ata cerlain pice
wes now required b bulid biggar houses for the same price which was a difficulty for
them This 164 to the inilidion of a lendsr prebess n Agnl 20101hal was abasdoned on
3 Ly 2010 - fislly because officials Incompehensively faled 10 keep an aye on the
expiry dete of he fender valdty period and secandly because |hey eilber did not know
that hey could restart the tender process of bacauss they knew but it wes net
convenient br them b do 55 and once again. incomprehensively. they thought it wes
a good idea b have no conpelitive process and simply 10 have a §g of contmctorns —
¥raspactive of wheher or nal they were gudified and wrespeciive of whather of nol thay
had ever buiit just a single house before — fiom which conbaclors who would build the
houses would be appoinled. They ang their MEC. Mr Zwane, decided 1hal thae should
be an advance payment scheme implemenied — which they implemeniad aven when
they had been edvised thal d was illegal.
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1208 Mr Zwane tedified h efiect thd he informed the Provincial Govemmenl Executive

1210

Cowncli whal the Piovincial Depaittnent of Himan Sdilernent was doing Thes ncluded
him taMng a cenain ia of confractors to the Ezecutive Council 5o thal it eould approve

the: list which he sad they dd.

Mr Mosebenzi Avane Biled dismally 10 povide proper teadership in the Provinciat
Deparimenl of Human Settlements 1n 2010 with regard to the R Billion Housing Project
and he Pramier should have made sure thal these wer consequences for Mr Zwane.
However, the Premier simply shified him o another poifolic whee he conbnued 1o
occupy the positon of MEC . After such dismal failure Mr Mosebenzi 2wane should not
heve sinply been shified © enolher Depariment as an MEC. The Premier should nat

nave dlowed him 1o conlinue as MEC.

1211_As il umed o, in the pertblio te which the Pemier shifted Mr 2wane — which was {he

Departmenl of agriculiure end Rural Deveiopment — Mr Avane continued his dismal
performance which rasulied In the Esina ! Viede Dairy Farm debacie tha s now well
- known ad which 5 to be dealt with in a laer par] of the Commisgion's Reporl. Even
after thal further debacle, the Pemier still did nol ensum that thae wee consequences
B Mr Zwane The Premier Mr Ace Magashule musl have been awae of whd was
gaing an In the Provincial Department of Human Setttements in 2010 o sarty 2011 and
yet he did not make any inerventions to ensure that the dissster tha wuibmately
happenad did not happen 1 is [otally unaccaptable tha the Premier made no effective
irtarvantion. Ona axpecis thal he wauld have been recemng monthly wiitsn meporls
from Mr Zwane - as he was suppipsed to have been mscewing from all other MECs so
85 © kgap him updated sbou wha was happaning n 1he various departmenis of the
Provincial Government. He is supposed 1o have raquested such pports from his MECSs

50 that he could see whether each one of his MECs was doing ther jobs If he did nat
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1212.

1214
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cal or such reports, he nsked fnding out about problems i the vanous deparimenis

when it was too lai ta do anything.

lfithe Premier did not know what was happenng i ibe Provincial Department of Human
Settlements, this would mean thd he did not moenitor and supervise his MEC — Mr
Zwane 5o as 1o be able 1o iiervene when his MEC was filing. That would be very
seriows & It would mean 8 serious dereliction of duty on his par because efiectively a
Fremier occypies the role of 8 supervisor in relgion 10 his or ber MECa The Pemies
should hare been held accourtable lor his wie n fiing lo lake appropriate and
eflective messums which would heve ensumed thal Mr Zwene and his Department
perfoimad thelr jobs praperly and enswed Lhal the houses Ihe Department was laquined
t build in the 2010/2011 fhancial year wew buill and thal laxpayers’ money was nol
wosted . |t would seem thet Mr Magashule wis not held accounteble a1 all nor wis Mr

Zwaneg

APramier is elected by members of the Provinclal Legislalure. He may also ba removed
fom ofice by Ihe 5ame body, Howsver, sincg n mspecl of lhe National Assenbly the
Afican wallonal Congress is known [0 have adopied tha aftiude that ANC members of
he National Assembly should never vole with apposilion parlies when thee s a molion
of no corfidance in the Pragident, the ANC would hare adopied the same attitude i in
the Frae Stata Provincial Legisiature en opposition party had tebied a motion of no
confidence in he Pramier, Mr Aca Magashula. It is, therefone, resliidic 1o say that there
woud have been no chance of Mr Ace Magashule being remowad as Premial through

a vole of no confidenca

The anly organisalon that would have been abla 10 emove Mr Magashule 86 Peiuer
on the grounds tha he had failed o show leadeship 85 Premier and 1o monilor and

supervise effiectively the performance ofMr Zwane, would have been thal of the African
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Maional Gongess which wes esponsible for his eladikm by the mgonty of members
of the Legislabme as Pemier, However thee 1s no indicaion whatsoever thd the
Africen National Congress was itself affectively monnonng and supenasing Mr
Magashuie's pefformnance 2 the Pramer because despite not only the Free Siale R
Hlion Howsing Project Debacle but dso despite the Free State Asbestos Project
Oebacle and the Vrede Cairy Farm Debacle all which were pojects meant o assist ihe
pockest of the poor in the Free State — which wene all dismal failures — the ANC allowed
Mr Magashule & serve two full terms as Premier of ihe Free Stae.

1215, Ths suggests thd e ANC and s leadership wer either not monitorng Bnd
supenvising he performance of & pemiars or al weast, the Preméer of the Free Slak
which shodd be eslonishing o they wem monilofing and supenvising their or his
perfermance md ihey werg awan of all those wilures in Serice celivery but, tor ong
reason of another, decided not lo intervene. | may well be thal ihe ANC simply did nat
hava any mechenisme far montorng And supervising ite Premiens. Of course, ihee is
nol much poirt in moenitoning and supervising anybody's pedormance i due o cerlain
irtémal dynamics. the party would fot have beets Ak 0 1ake any BCHON againkt the

Premier.

12161 the ANG had manitored and supervised the perfaormance of the Free Side Provincial
Governmeant inQenaral and the Premier in particular during the 2010/2011 financial year
— which is when the Free Stele R1 Hlkon Housing Pojeci Debacle happened where
mom then RS00m was pad ol by he Fres Stale Depatment of Human Selllamants
and ydt thee wee no houses which il could be said the money had been used o buid
' poor people — either Mr Ace Magashule woulkd not have emaired Pemier or Mr
Zwane woud have been fied a8 MED and would nol havwe been transfemed fo the
postion of MEC or Agnculivre end Ruml Development! whee his new Departmernt
creakd the Viede Dairy Farm Project Debacle The ANC did not take any effective
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measues to deal with the dismal filure 1o deliver services to the poor in the Free Stde
and the hundreds of milliots of Rands that were thrown down the drain by s own

Provinciel Governmest and rs own deployees n the Free Siata

1217 Why & it necessary o beus on the ANC in this regard? H 5 netassary because
effeciively 1 s the ANC which gave the people of the Free State Mr Zwane and it is the
ANC which gave them the Premier who Riled o itervene when Mr 2wane and his
Depaimen wastod mare than RS00m o laxpayers money which was meant o be
used t build low-cod houses iof poor people n the Freg State Il s sisa necessary to
iocus on the ANC because I k& the ANC which would have prevenied the Provincis!
Legislalure From memoving the Free Stele Pemist even W some members of the
Legisialure would have thought of 1abling a molion of ne confidence n him in these
circumstances it is justified 10 focus on the rele of the ANC in the mures of the Free

Stale Provincial Government in delivering Services 10 ihe people of 1hat pravince and n

falling lo use laxpayers money poperly

Recommendations

1218. & 5 mcommended 1hat law enforcement agencies should conduc! such further
imvesligalions 25 may be necggsary with a view 1o @ possible posecubon by ithe
Matlonal Prosecuting Authority of Mr Moses Mpho “Gift™ Mokoena who was the Head of
tha Deparimeni of Human Selilements in the Free Siate in 2H0 and aary in 2011 for
a pessible contravention of sections IA{IXAKN). (b). (£Hil} and (g} of the Public Finance
Managemeni Acl 1 of 1¥99 s amended ansing ou! of the abandonmer of the
compelitive BNder process and thae decision © miplement and the actual

implementation of the advence payment scheme.

1219 Sechbon 38 of the Public Anance Management! Ad povides
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"ty The accounting officer for 28 departneni, trading enify Of Constiutional
instition—

) must ensui that thal department, radinganiity or constihiticnal inetifsion has
andmaintaing—

(i} an appropride procugmenl amnd mevisiorklg Satem which & a8 aquitibla,
Irnspamsnt, compatitva and coskeTecthe

(Bies responsitde for e offective, efhoenl, econonical ard tanspaml wse of tha
resocicas of he deparimen] bading entity of constibulineal | & botion;

{ehmast take uhectve ared appropriate steps o—

(@ pevem unaulhodsed degular and fruidess and was leful axperdiioe and lossos
resulting from ciminal conduct.

[glon discovery of any unauihborsed. mregular o frutbessand wasbeful exporrdiuea,
must immadialaly report, in wiiting particulars of the expenditure to the rolevant
traasury and in tha case of ragular expenditurs Invohyving the procurament of goods
DESQNICHE. AH 1O the Mivevan] tendel boand.”

1220. Saction 86 of the PAMA pravides:

“‘{134n accounling officer is guitty of an offence and liabia on cosviction oa fina o
lo impriscnment lor 3 pariod nol excaeding Mve years , i thal accountng officer
willully o 11 3 grosely 1 1egligen] wa yhile 10 comply with a prawsion ofsechon 3§
38 or &

{Z)Anaccounting authonty 8 quilty of an pifesca and iable on corviction o a fine,
o teimpuisonmenl for 8 pesod not excescing five years, [ thal accounting suthority
wilfully or in a gosely segligenl way Rits 1o comply with a provision of secbion 50,
M ors5

[(3)Any pedch. oliw than a parscn mantcead in saction 66 (2} or (3], who purports
lo borrow money o {0 B5U8 a gua@mee, indemnily of secyrity for or on behalf of a
depailmant, public antity or constiulional matiution, o who snlers inlo any other
ronlact which purports Io bind a department, public enlity or Corslibions]
msliicn lo any fulure inancal comnimenl s guity of an offence and liable on
conviction foa fme or 1o mpnsonmant fora penad nat axcesting e yeas.”

1221.To the edent thal money paid ot by the Free Stde Department of Human Setlements
©or which the Departmert did not meceive any value or that was paid out undawfubly n

the implementalion of the advance payment scheme has not been wcovered, il is
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recommended that all seps that may lawfully be taken to ecover such monies be taken
againsl, among cthers, Mr Moses Mpha “Gift” Mokoena and Mr Mosebenzi Zwane [or
their respective rokes in the approval and implemeniation of the advance payment

seheme.

12221t 15 mcommended that Ihe [ew efforcement ages mes should conduct such further
Investigatons &6 may be necessary 10 enable the Nebonal Prosacuting Authonty 1o
dalermine whether it should ol charge Mr Moses Mphao "Gift" Mokoena, foimer Head
ol the Free Slale Deparimeni of Human Setllements, Mr Mosebenzi Zwane and olher
officials n Ihe Free Stale Cepartmert of Human Selflements with faud arising oul of
he misrepresentation on which ihe adwnce payment scheme was besed with regard
t the number of houses tha thet Departmert said & coukd buikd beltween
NovemberDatember 2010 and the end of March 2011 which wss known 1o (he
Depadmen| not (o be true and not o be achisvable but was done n order [0 pravesl
he Netional Deparimeni of Human Setflemenls from taking parl of thei allocakd funds

and gving hem 10 bexer peiforming povinces



