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The Attempted Capture of the National Treasury

INTRODUCTION

1. This part of the Report deals with the attempted capture of the National Treasury. This
topic refers to various attempts that were made by President Zuma, Minister
Joemat-Pettersson and Ms Dudu Myeni, the Chairperson of the Board of South African
Airways from some time in 2012 to sometime in 2017, to get the National Treasury to
approve certain transactions that were not in the interests of the country or that were
not financially affordable for the country or that might not have been objectionable in
principle but were rendered objectionable by reason of certain terms and conditions to

which the National Treasury was urged to agree.

2. The National Treasury, under, initially, Minister Pravin Gordhan as Minister of Finance
from May 2009 to May 2014, under Minister Nhlanhla Nene as Minister of Finance from
May 2014 to 9 December 2015 and, once again, under Minister Gordhan as Minister of
Finance in his second term from 13 December 2015 to 31 March 2017 put up great
resistance to repeated attempts by President Zuma, Ms Dudu Myeni and others to get

them to engage in wrongdoing concerning various transactions.

3. The stance taken by Minister Gordhan and Minister Nene during their respective terms
of office as Ministers of Finance in terms of which they were not prepared to approve
wrong or unlawful projects or transactions did not endear them to President Zuma and
some of their Colleagues in the Cabinet. In fact they both testified that some of their
Colleagues in the Cabinet became hostile to them and the National Treasury.! The
reason for that hostility by members of the Cabinet towards the National Treasury may

have been because they identified themselves with President Zuma’s wishes with

T Exhibit K1, p 26, para 76.



regard b those bansadions of projects because their Departments akse had had
transactions of projecs that ey wanted the Mational Treasury o approve which the

Maional Treasury did not approve,

4 From May 2000 to May 2014 Rr Nhianhla Nene was ihe Deputy Miniskes of Finance.
Ths is when Mr Previn Gordhan was the Minister of Fl.nanceMr Nene gave evidence
b the efiect thar, while he was Deputy Minister of Finance, he visied the Gupta
residence six limes and the offices of Saham Computers two mas.ZHe said that during
his intaractions wth the Guptas. the Gupta never asked him o do any Bvours for
them.? L 1s difficult 0 believe thed the Guptas woukl have hed 8 elationship with 1he
Deputy Minisier of Finance and never asked him 1o do anything for them, However,
them is nol enough evidence 1o make a indng tha M Nene's avidence that the Guplas
rever asked Him Tor any BVOUrS it NOT lrue Mr Netw said that thay never ssked him
while he was he Deputy Miniser nor did [hey ask him when he was Minisler of Finance,

a Aher Mr Nena's 1551 appearance béloe the Commission it emerged tha be had not
oaan truthiul in Ihe eidence he had pevigusly given n how many imes he had been
© lha Gupte residence and he had b reurn 10 the Commission o deal with this issue.
He relumed to he Commission admiited thal he had nol been truthiul In cenain
ragpacte ond apolagised to the nation He resigned as Miniser of Finance The
Commission beceme awale of & meda siatement the was issued by the Economic
Freedom Fightars In which n was alleged that Mr Nene had had an agreement with ihe
Guptas when he was sl Deputy Minisier o work with the Guplas and thal tha was
why he was made Minisier of Anance bul he had laer nol kept his part of the bargain

wilh the Guptas and thd is why they N longer wanted him.

? Pahlblt K1, p16-17, paras 445
YExhiblt K1 p 18, pama 9



Cinmy direction the Secretary of the Commission sent a letter to ihwe EFF equesting it
b fumish the Commission with any inbimation of evideace lo back up the akegdion n
their meda statement becase the Commission would lie 1o Inveswjate the mater

TheEF¥F never fumished the Commission with any information or evdence o back up

their allegation againsl Mr Mene nor did they espond o the Commissions lefter.

After the general election in May 2014 Presideni Zuma gppointed Mr Gordhan &

Minisker of Co-operdive Govemnance and Traditionsl AMairs. He then appointed Mr
Mene as he Minider of Finance. He appoiried Mr Mcebisi Jonas & the Deputy Minister

of Flnance

The importanl features of the allempls to caplure the Natichal Treasury wee:

(@) the ofler of the position o Minisker of France end money by the Gupls 10

Cepuy Mnister Mcabisi Jonas in retumn fof hirn working with them;

it the dismissel of Minister Nens & Minister of Finance on 9 December 2013

ic he appointmenl of Mr Dougies Van Rooyen a5 Minisier of finance on 39

Cecamber 2015 © mplaca Mr Nena;

{d) the sppoiniment by Mr Douglas Van Rooyan of advisors inked to the Guptas

of helr associalos:

{e) the trander of Mr Douglas Van Rooyen o the Ministry of Co-operalive
Governance and Taditional Affeirs and the re-appoiniment of Minister Goxdhan

a6 hniger of Anance

f} the harassment of Miniser Gordhan by ihe HAWKS during his second term 25

panIster of Anance.



i3] he dismssal of Minister Gomdhan and Creputy Miniser Jonas on 21 Mach 2007

and Mr Gardheris eplecemeni by Mr Malusi Gigaba

9 The fansachons n mespect of which Mimder Gordhan and Minister Nere shiowed therr

resistance £ wiongdoing were, collectively, the bllowing:

(@) the Nuclesr Deal

B he Airbs tansaclion a1 SAA;

{£) the Khnrtoum Routoe for SAA:

id) he Peho SA transaclion end

i#) he Cenel Asia veniure,

10,  Thess irensactions end the topics representing the important features of the stigmpis
& coaplurg the National Treasury will not ngcessarily be dsCussed in 1he sequence gven

aove bul will be dealt wih wihin Lhe contaxl of:

{a) tha evenis leedng to and ihe vhimete dismisal of Minisler Nhlanhla Nene and

hs replacement by Mr D Van Rooyen;

i) he re-appointmeant of Mr Gordnan 88 Minister of Finance;

() the evenis leading to and the uttimeke dismissal of Mr Gordhan and Mr Jonzs
a8, respectively, Minider of Finance and Deputy Minister of Finance and

id} he mplacemenl of Mr Gordhan by Mr Malusi Gigaha



MR FUZILE'S EVIDENCE

11

. Duning & least parl of the period of the atempls 10 capture the National Treasury, the

Uireclor.General of National Treasury was Mr Lungisa Fusle As Mr Funikes ewdence

was undisputed except In the respects in which it was disputed by Mr Des Van Rooyen

t is convenient to et Mr Ruzile ell the story through his statement submitted 1o the

Commission which he confirmed under ocgh 10 be true and comecl. When Mr Fuzile 5

&/jidéence in reldion 1o Mr Van Rodyen is distussed, Mr Vin Rooyen's version will &iso

b {gken ino account. Mr Fuzile In a stalement fumished o he Commissicn had this

0wy
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As the tormer Dieclor Geneal DG) of the Nationa! Treasury (National
Treasury” or “Teasury”). [ have kiow kge of projecis and ovens, discessh xes
and declalona thal occured during my lenure thal have implicalioss for the
countty of that IMpacied certiin paacia in consdquentisl ways.

1was alsc told about discassions and avanls [hat occumed o my absenca bul
which had ralevance bo and impleatons for my work as DG Some of thess
appear to hava lad 1o s0me o e paople | MONHON I s SubMission being
summariy and inseme Cases uncemmoniously Mmoved Trom ther posiisas.

During my tenum as DG & tha Natonal Treasury | withessad Lhe prowing
dissalaiaction by Preaidani Zima with the National Treasury - N particulers
Miniger Gordhan and Minisler Mana Thaie weis soveral miuss el wele
cenial o this dissalisksion sspoecally since thesa Minklies wera umsilling Lo
sign-off on cleduions thal risked jsopadising 1he counirys fiscus and
sovargignty. This staement daals wath the TEOWINDSSNS.

MAICES procareTiet,

a purchasa of shares in the od and patrolesm company Engen by PelroSA;
iha financial and govemance decsions being aken by SAA,

iha sical EacurTy grant cantract;

ihe Denal Asia maktar;

the Closura of Gupta acoounts by e banks: and
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the svenls leading o my resignationas D,

All of these ssues aither mvolved sigeificant spending by the gowerTunont of
would placa e fiecal and fnancial integity of the: goweninierdal sk, When
thess avenls ae viewadtogether, they Duid a picture of how.

Tha Ministry of Fiwnea and tha Treasury bacama a stumblg Skeck 1o 1ha
amson (comuption) of des prodes e in policy and desiuon making | nthestata;
Tha Minsty of Fnance and TreasiAy Sommsiemes wilh support flom sore
mambms of Cabinet and offiials n relavant departriints) played & role 0
sioppeg or dalayingsome of the [poor of bady docisions that would have had
diré consequancas for South Afnca fscally and otherwist, including by
elenating the ¢abt burdan on future penerations. and

In sakcled cases, procomas of makng decisions of QOvem nent wore
changed of manipuialed Jelibealely 10 gel pacific OylcOMes of decitions
which wes nol in the national interest or the Intewst of the instilutions
coscarnad (h the case of SOCY. Had some of theidac Miets been lakon and
exscuted e country would modt klety Fave bedn banknupt &t Some ponl n
1A fulure.

(use scme examplas lo ilusleie my point 8a pad of helping the Commisslon o
do its work. | hopa this will alse halp the nalion 1o dew Basces from my
v

Al the outest | wouls amphasiss that like the runaing of any institution with a
vast and conplax mandsts such a3 Theasury, no 3G PEFSON Can plovids &
fill piciure of 8l avenis Sed ppments. policy SEues and decisions nvolving
Traasury and Lha national fistus

The axismant §n 1args meacuny corobonates swdencs neady provided by
my lormesr political prinap als Mr Gordhan, Mr Nene and Mr Jonas. talse adds
diwrvenls of what occurmed among offidats @t a lechnical level) onsoma of the
malers ihal the formear Minigters and Deputy Ministar had prdohled befos the
Commision,

iy highory al Natonal Treasury, n bnel sas foliows

ljpined Mational Treasury in January 1998.a5.a Deputy DWectol in whal was
ihan catled iha Depariment of Fhanca. The Depariment was 'ale merged
with the Deparment ol Siata Expenditure in 281 1o foom the Mabona
Treasury of today.

Aslhad summarised durirg my first appearance. over ima | rose within the
anks wnlill was appoinled as D5 n May 2011, AL that time Mr Godhan was
iha Minister, | conlinued n thal role until May 2017 when | exied cvil senice.
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Atthoughl e zited whan Mr Gigabawas theMinister. |had resigned a lew days
before his appombnent, on 28March Z017_and was senang notice ol aboul
six weaks aftar ba got appoarted.

At the above summary of my meline at the Treasury indicales, | served m
Ita adiinishations of President Mandhla, Mbek, Mobiaitha and 2uma | had
ihe opporunity to work dozety with and obzenm how sach one of these
Prasidents relatad with their Miniders of Fnance and Treasury. Chwiously
tha regulanty of such nleachons and thes miemsty mosad a5 oo fsa
within the ranks of tha civil servce

To put my submasion Mo propar parspoctve | firsl se1 out the role of the

National Treasury, and mom mportanty the role of the DG of the Nabonal
Treasury befere tuming to the events | eler 1o in pxagiaph 4.

The Role of he National Traasury

.

The role and functicn of the Natesal Teasury B sot out in ihe ststersen| by
former Miciatar Nhianhla Nena in paragraphs 110 21 Insummary, he points
cut that Ihe Malional Treasury i3 estddished n iema of Chaple 13 of the
Consliution of the Repeblic of South Africa W98 [“the Constiubon’y The
Conslitution sals aut Iha rowa of the National Treasury in griving e budgal
process, procummant, DoOfowing  lraasury NOMMs  and  Atandaidy e
managemen| of the National Revenos Fund, the divisson of revienus Dabween
the thee sphems o government and oveeaeing financial management in ak
thes sphems of govemmenl, including stals-owned and publicentilies

Tha Nalional Treasury B nol constifutionally independent of govednime it It w
an integal part of the national governmen|. Whilstili 5 expeded o provide
nbjective and critical aysessmenl of govenmen popasals, and assess for any
fiscal or long-tarm susainability impact, i defers to the polickes adipted Dy
Cabingt, where such policies are egal.

Of dvecl evance 1o some of the mahers ventigiad in this Submigaon n
sachon 217 of the Constitution which dinacts thal argans of state musi contaet
for goods and services ©.. .in acordance withas ystem whichiz B, oquinble
and tansparent, Cvnpeiitive and cost-efegtie.

Tha Public Anance Managamant Acl, 19995 the law thal grves expréascn o
section £ 16and other sactons of the Constitution with mgard to establishing
the Natonal Treasury. The PAMA i ako the law fhal sails] ou! legal
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fequiremenls on matters such as govemmenl guaraniees and procusement
both of which as elevan] to this submisson

ThaPFMA 1= contemplatad by ils requlitions and cther pieces of legslabon
such & the Prefesntial Procurernent Policy Framework ACLS of 2000and the
Regulations and instruction noles goveming procaemsnl b giving Rl
expeazion 1o the spidt and jefler of the Conslitubon insofiy &= the rmle of the
Matonal Treasury 15 concomed Tha National Treasury also supports the
Mmnidas wn formulatng the laws govemmyg the Tmancal sector such as 1he
Financial Sector Regilaton At tha Finarcial ntefigence Act, et

The effeci of the legislative ravework that govemns MNatonal Treasury is that it
is involved 0 mullicte governmen] procEses | acrogs (dhpailrnends, aod i is
required to cversae financial matlers and fscal sustainability of ol omgans of
atale 1o enaurs that 1hay comply with 6 elevant preschiphs As of fainad By Hhe
tofmed Mivigers balofe thie Coimmimon, e makes National Treasury
unpopwar at limes For example, iha mpostion of laxes. wser paymenis,
mlscalitn of Mikigis and the anforcainaal of complance with budgal Lo,
procuremernt and the PAMA and MFEMA, rmeans that the Treasury often has to
delivar dilficult decisions inchiding lough action againsl an omgan ofstals or
specihc oficals, which doag not aam Treasury nends; this k& the naturg of the
e, Such dificull decisions became even MMe ynpopular when thes was
parsisien] low sconcimic growth. as was the case for much of 2000 and afle,
ollowing (he 2008 globa linancial cnsis, and dunng the Presidmcy of Mr Zuma
when few difficult Jdecisiens were made and the budget consiminis were seen
asa mara inllant,

The Reie of the Director-General of the Netwonal Treasury

17

.

The Diractoi-General of the National Treasury is tha accounting offcar of tha
Departmeant. An accounting ofcer's mia in any govenmenl depatmant &
primariy tc implomen| pelicies thal am mquired by the law guided by Miniclor
as aveculive authority ti 5 also aboul running the Departmen: snsuring that i
hag intemal pilides . sysbams, pncessas, the paopks and other resoross i
equras o deliver on As mandale and thal legalihon, especally the PRUA. &
conplied wilh.

e DG of the habonal Treasury may be dascribed as the “chief advisor to the
Mmisior He/she works with tha rest of the experts i the Treasury to, anongst
otharg underiake ngerous evidence-bate lechmrcal aealyses and research to



undesstand the impact of Macocaconoinic policy changes [especafly thanges
in aes and expenditurs} and microsconmc pokcy changes on tha antie
sconomy and the cizens.

M. Exampias of such reseach would include the study tiSed “the long-term fiscal
eporl” which modelhd sarious scenanios lor Gross Domestic Product (GDF)
growth and overlaid thess with changes in social 2oficies such as socsal secarity
and the Naionat Heatth Insurance {HMHI] among othors. 1 attach an exampsa of
thome long-4urm frecal roviews horobt au armoemure “LF 1

20, Such work assits the Treasury staff to advise the Minister of Fnance andthe
govaimment broadly on whal our governmen! can afford, sustainabdity. under
diflerent econonic conlexls —1ha amount of debt that i can put onils books and
affod o eervice as opposedic what would lead 1o the countryalkng hto what
ia ofien catiad tha dabl trap

21.1would like 10 smphasise tht white such 1echnical work B rigorous.il mlies, as
all forward-locking assesanants Musl. on sssumplion and judgmeni calls.
Somalimes thasa heve (o be mada basad on the bmibad nformaion that B
av bilabla allhat poind in time. ltakso dews on theaxpenence ol other nations
and lechsical work by other axperis Ihe world over while malily. as i unfolds,

may deviate from what was axpecied. i woukd Dé urmmse (G Semiss I wilhoud
claar sndence of arquments o counlari

The Busgget Pitéhss

22. Potentially the most important functicn olthe Treasuryls 10 produce an annual
hudgal and to ansure Lhat governingal always has money {Gash)so thal:

22.% lican paysalaries. social gants andother spending commaments thal anse
Trom ks daily adiviles | and

£ 22l can sarvica ils dabis and nol debutt on any intems! paymenis of paymenis
of the pmcipal debd which in tum avioids Inggeing an acceismbion of all debl,
Mcel govemnients run deficils and run yp debt, winch yealy & to fund
infrastruciure  which enables economc growth and makes such debt
smstamania Matons that mdatt themsahss 10 lund SONSUMPAGH AXpSNCRIE
almost imvanahly and up i @ debttrap. THis requimes thal countnes have to
underake painfl micims to eiwm o suslainabiity and if nol, Gan end up on
an IMF programma and might kesa thad sovereignty

3. ThaDG of Treasury @nd hisher taam iad by the DG in tha Budget Officey

coordindes the yearong process of producing the annual budget and m any
inypar adjustments toil



10

2. Owver the yeas concerted and debberate effiodl went nio developing

mechanisms fol ensunng algnment of e budget 1o the peities a5 &0 by
oy Bl iment a3 wal as o ensure  the necassary buy-in and ownesship of Hhis
very importanl pcess Te this end suxessha Maister offi nance have
seraght 1

241 Make the burdget process mom parficipatony and consuftative by providing for

242

243

broadar and daspar political sersight snd Udarship of the budge! process.
This was dome byestablishing stuchumes suchas the Mgl Commitioe
on the Budget which 5 chaimd by the Minister of Finance and compromiices
of Ministiars appointedby the President on rocommondabion from the Ministar
of Finance. Cther struciues eslablished am the Budgel Couscd and Gudoet
Forum, 1o Beililale pantSitabion of M ovintes and orpanizediocal goveremenl.
Thase commitieé< ae all supnored by a lecheical commities of officinls
cnated by the 06 o Treastny @ 20Maimes a DDCE)and involvieg Daoins-
Genorl of othar departmeants o hwads of provcal easUNGS;

Intreducs a so-called “Budgal simiegy papas”™, balora the siar of tha annual
budge! pracass, the sim was to povida 8 platform for & focused polical and
siategic corwersicn thal would amive al a few pioiilies Lhatcan be used
stiectively 10 guide the seource allocation prooess  Uinforlunately, this dd nol
yinhd e Nlanded AOOMS; ard

Prapare and poesen| ansparent And comprehensive budget Socuments thal
allow the South Afican public, analysl, labouwt oanmed community
jormalions. aling agancies andnvestors 1o assass the cowuniry's fiscal stance
and craditworthiness among othaer things

& inmy viow, the coodination of Ihe budgel piogess has been he most difficull

£3.4

202

part of Iha work of the Treasury for tha lollowing masons:

Firs{ whem gowvenmenl does ncl have a propeq wllaplibisted and
distiplined pocess for gatling prionties, everythingis a pnonty, Sometmes
new prograinmaes gal adopted wih nsufficiant altenbon o Lhadr Anancial
consaquancas, Conssquantly the tading off of one prionty againsi tha
otheds 15 lefl o the vanous budget — making structures (lechsical and
Ministerial with tha Treasury and the Ministor of Fance and s deputy being
e fnos® of flwosoe processes.

Second. unlie the situation where the Treasury = assgned the job of
poducing ihe budgat, thes & no inshilution assignad  the very mportam  mle
of zaltinga Tew pApdties and ismoving piograinmesthat am chesened to ba of
3w of NG priority. The Nationa! Developmant Plan s&ts out a lohg-damn 1 ASON
for the country but provides mded guidance on how resowrces shoukd besl
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254

i1

be allocaed whee they ae imiled Lkewse, broad election promiges fend
nol 1o specify piorties. The difficutt job of deliberating on and malng fhe
tade-clfs involved in allccuting scaca esomces B Bgely et o the
Ministers’ Committee on the Budgat, the Budgat Council and the technical
offciats,

Thidly, taditicnally department: s responsible for deterninisy how o
paormes spendng across their programmes within their budge! allocations
incluthing deciding whote lo scale down of dose kw praovity progralimees o
change sarvices dakivery modals 10 uduce costs. Neverthesless, dapartiments
still frequently seek addiional funding which they expect the Mabonal
Treasury 10 find MoreOved, despite consuliation Deleeen Minislorsand e
accounting otficers, lhew may nolalways be cosser gue on the prigrilies. On
pccasion, Minide ra would ba sul prissd (hat their depariments hinve 3 tmithed
popasalE 10 2cake Dack Oha and Not INe oihed padge amme Often when e
& disagraerrentlhe Treasury would be convemenlly blamed.

Fourlh |he budgaling pocess provides for consultntion across deparimants
with & view to reaching agisernanton wherne savings can ba made by one
dopaimenl to aliow another ceparimenl o implenesl & highes prionty
programma, Howaver, the meentiee 1o gapartments (0 propoase whena they
can mak e sactifices B somalimes Kmited agan kaawag tha National Treasuay
{andits piovincial and local govenmenl counterpans) 1o play & key role in
Ideniitying potential savings and piOpoRng 1o Winistens e repaonliyation of
apeding

26 1 should add thal the pd 'eans anumeated above wes nol updgue 1o Presadent

26.%

262

Zumas admimstiation, Yhal was umgue lThough aboul Presxient Zumas
adminislration wae Ihat:

Pregident Zuma's ars was charpciensad Dy protacied CONSRINGT aconomic
growih and poor revenue performance implied Lhat resource aliccation was
aven Mol challpnging

Tha panod was larpaly charactatised by an unwillingnee to face up to the
malty thal budgsling is aboul making hard chisces. Evidently, thers was an
cveriding desire to always announce New progrIMmes without cutiailing of
ierminating ol and pocrdy padforming poss Tresuny was epesstedy
axpectad o jusl find tha monay b fund moie and Mors oW pProgRIMIMEs.
With tm ampaesilion on an expbcd saparsiilum celing, I becrme hande and
harder 1o add new progranmes withoul stopping others and this bred
resanmment and saw e Treasury beind used as a scaps Qo for tha
constraingd fiscal stuation.
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283 Whd was largely a macroecononic poblen afechng the coumntry was
comvenionty made oul o be the Bult of 3 few individuals, parficalarly the
Teasury and thoza who sarved in @ Those whoaskad tough qussstions et wem
inbellet as ahwsiriies of (8 someahal dicnding loem of) raditsl soondeio
trarslormabion Man dtempl losikmca them, evan il as=king the gees krswas
thait core job as is tha casa Tor the Minsier and Deputy Mindsier of Fiance
and the Treasury and the technical and political comnm sz that deal with the
gt

264 Masked by the rheloric of pomobng banstormation was aninsadious, objecie
ohepurposing of the slala 10 anable renl senking for thencatwas

27.0ne of ow =t efforts al strengthecing the politicaliexecutive leadership of the
budgal proness was o proposs he budget siralegy paper Tho am was 1o
Use the paper s & plaifotm lor a locused politicsl ind strslecse costversalion
that weouild artives AL & fow prorities hal can be oied sflecively to guide the
resaioe allecation process,

28 This too did not yisid the dJasked cutcome of gatiing moal of govemmant to own
the budgsl piocess and ila oulputs. inslsad there wana new devalk pmants
which appoited cakculsted lo pile mor posswe onthe Traasury.

Z9Evidence from achom the world shows thal iz often the pootest of the poor
whia are most negathely inpacted when 3 country bacomas over-mistlad, ys
Ihe govarnment 16 unabla 19 pay fof the pro-poor disinbulive  progamngs.
Conliary to the aseertion thal National Treasury was oppasad 10 tansioming
the aconomy | it was sezed with the need lo find ways tosnsure That funds were
repricrilinad 1o thase progamms that woukd best contribude (o pron wotng real,
durable. meanighl and mpid mansformation in 3 mannad that was fiscally
sustainable in e with the govenment piorilies

Attempts to move he Budpet © the Presidency

30 in tha sacond half of 2015 | startad to head numowrs that Pregydont Zuma was
very unhappy with the budgs] proces s and the budged.

31 in Novembar 2015, thme of my colsagues: the DGE of the Deparment of
Planning. Maonilotng and Evalugiion (DPME), and the Departmenl of Public
Service and Adminisimtion {DPSA} AND THE Raead ¢f tha School of
govanmant, did a pesantalion titied “Poilical consdarabions of budget choces
andizzues armund ha macro-oganisation of the stata”
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aza Ars1, the Treasury, which ran the budgel process had not boon asked 1o

preparaan nput onils own assasement of the budget and s algronent
ar otherwise 10 the political piortes.

322 Second, two of tha DGs who fook part in peepanng the oritique of the

budgel potestand the budget were themsetwes par ol the corusitine of
oficak who advise e Midslas Comodies on the Budget on budged
dacisions. Thoy waie also vary axpeneiced DGs who had bean DGs for
savad! years longar than ma

323 Third, lhe prasenilaan proposed moving (he lask olaliocabng resources

324

I

The

to DPME contrary 1o lhe Constitution and the PRMA. as no other Minisier
cauk inteduce Budget béls 1o Parkameni

Fourth and lasl. while the Die might have had genuine CONCems about
the budget prosess end whatever flaws they peceivedil (o have the
appeamd oblvious o the broader poltikal oniexi and how lhe
presantaficn was iseding the nanative tha! Treasurywas the pok ke that
"naeded 1o be lixed".

The Tmasury was aways of Ihe view hat tha Prnmidescy, and croas-cutling
departmants lle DPFVE, DPSA should ba more | wolrad with the Treasury in
gusding Ihe budgel allocalion piocoss Resowoes woro 3o alocaled o the
Dapartmant 1o help it einforce ite capacity meaningfully o paricipate In 1he
budgal piopess. HoNever such dapartmants a0 thair hiniswes wers rebstant
o make the hard choices that had 1o be made for fear of beng s popudar
with thelr cRldagues Of Cartain COnptuenNCs.

Fresden! asis the Mational Planning Commision to evahisie the budged

plocess

3

33,

ibegan bo haar thal the Fresdent was saang lhat the budge! procesowas ol
ghving sxpeesion 1o the National Developmon| Plan.

Whila | did not dismiss this view | felt # was not a wery 5enOus ocoabention
becaysa the President had presgied over every budget thal was producod
during my tenuml Tha budgal 15 3 piocass thal Mvolved Lo IREE 3% varous
points, and Cabinet isell 5 requimed 1o approve dacinions during the vanous
stages of this process (8., in May to sel piiomies. in AugustSeplember for
MTBPSard., in Decembal fof national akecations. Futher overy yoadr pnot bo
taling lhe final budget Io Cabinet in Fabnuary, we {the Minisier the DDG in the
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Budget Offica the DD¥G for Public Fnance and § would el the Preilent xd
his Deputy on ALL many desmiaris wiating o the budget and waould seek hs
approvabsupport thereol,

36 in Novenber 201%, Imel Mr Khulekani Mathe who was working al the Nabiona
Planring Commigsion {NPC) al Lhe kme He told me aboul discrssiones that had
taken placa at tha Pesidency andin the NPT about the budget process and the
Traasury.

37 .0 sutminary it emeiged that:

s There was wide shammg of sensitive budget documents with persons
"oulsids” govrnmignll @ nol wivolved in the budgsl process. The
documents wes intended tor hioemal desctisems within goversmend and
within the budgetmaking structues of govemnie, The documents
containad mark sl-sansitive Lnkxnation. Sharing hem with paopla o
than this for whom they we® originally nbesded could lead Lo leals. For
his mascn, the offcids involved in the prepaalion and hasdiing of tha
budgel documants ara required 1o Tolow | Buckged-confdess lipkty
coavenlions snd all the documernts are clsshied a8 ‘secrad’ unti the
anncuncemeanl of the budgel. In mos! instiinces, such doCUMBNis e
laken back al tha end ol tha mealiig,

Irz Te my Knowisdge Minbter of FANAHCE'S permizsion wis nevel soughl
behc® sharing his depariments nfor nation beyond v mianbeds of the
Ministers’ Committes on (he Budget { MinComBud ; Y&l at eveny mik ding
Miniatars wam remided thal the informdalen i the documeants caculalad
in the meelhigs conlained markekasnsive infomation tha had 10 be
handied with due care siativa lo tha applical dp chssificalion.

ar3 Thesa documents which ware inlended for MinCom Bed wees. in my view
nmappropralely used to show misdgenent belsg an |he budget 8nd the
MDP.

34 mMr Mahe sald that in the discussions that had [Bken placs Wwhars President
Zuma was involved N had expressed grave unhappiness al tha Treasury. The
Pesidant sugpeded that the Tieasury was ealed ke tha besi dopariment, val
il was filing to align Lhe budget 1o the NDP

38. M1 Maihe said the Presiden! asked the NPC(sub-xynrmitles | o present him
with evidetce that confirmed Lhat Treasury was Biling hm Indicating that ha
will ot hesitata io act. Appamnty, he used the mataphor thal he “will shake the
tren, il il tall, =0 be i

40 {asked Mr Malhe what he underdood 1his lo mean. He saxd Lhat ba thoughl tha
Pesident was readying himsal to fse Mr Nene and paesibly soma of 15 Eanion
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members of the Treasury). from e way Mr Mathe saidthis Awas as thoughit
mighl happen 500n

M. Given that il was November | thought it was implausible [was clesaty wrong,
Mr MNene was remrowed about 8 month [ater. hr Mathe's eseessmentwas right

Events thal occurred durng my tenwre and the removal of Ministers

Muclear procurernent

L Fomer Anance Mirktars Gordhan and Nons faslifeE befors 1he Conrrm s
in malalion ko whal became known as “lhe nucdear deal” | agr va wilh the
slaamanlts nada by thesa Tormer Miters. in oided 10 avosd foyj webitien, | rahar
the Comimasion o parsgmphs 38 1049 of Mr Gondharis wrttten sixdasnent and
paragraphs 5810 S8 of Mr Nenss wrton statemnont. In whai follows | add to
their elakment by destibing the evenis lhatiwas parsonally witnedsed o, and
{ give tha conted of these evants lom my pampecte.

4 Soulh Alricas snargy develpnenti s guided by the nisgaied Resource Plan
{IRP)} Fof the period coverad in this submmsion. the mevant IRP would be the
one refsmed (o as ihe IRP 2010, which was promulgaled n March 2011. The
plan was for |ba parod 2010 10 2030 Appropilatdy. the plan is clear on |he
nead lo appreach ds miplamen ldion wilh circumspechon and dus care B
tecinology 0 lhis areais changung very fas!.

a4 inthis regard the pian raquired thal them shoukl ba Disnkal reyiews 10 ASS8sS
s fhe plan's) CONMMUBT rNeVARCE and aporopnaleness.

4. When | assumed my ol as DG al Treasury. | was brpadly awara of
govemment’s anargy pans, | was acutely aware of tha rola of Eskom iy the
execuhicn of the plan because, in my pravicus capactty as the ODG for Asss
and Liability Managemenl {ALM, | chaired the Fiscal Liabilty of Committes
{"FLC"}. Tha FLCisa commillee conprising of a number of tha Nalional
Treasurys DDGs thal was eslablished by the Minisher of Fnance (o, inler glia,
advise on any gualntemppli  cations thal are receved. in this capacity | had
been closely involved in the Minister of Financels decision 1o provide Exkom
with 2 guarantee lacilly of aboin R17E bilion 35 well a5 the dacizion [0 NCMaEs
f to F350 bilion This followed on from tha R&0 bilion subordinated loan that
had been piovided 1o Eskom prior to my assuming the role of DOG; ALMW. When
{ wat DG government also had bo allocate a further R23 bilion to reinfoncs
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Eskom's balance sheet which had been determined to be very weak. This wes
fnancad by selling e govemment' s remainng shaso i Yodacom.

From around 200M0B slectncity tarffs had ncsased quite madkedy, i the
hitial {three) years by dboul 2325 per Conl on dwarage per annWm. As these
mised tha cosl of doing business and the cost of lving for bo reholds, there
was understandable wluclance o oe bt as a Mmeans of funding the

buiding piogramine,

. Moraaowvar, this hapgensd n ha wake of tha 2008 glebal financal cess, whong
goeinmert had soughl 10 mMmgate the negdive mpad through |.NEBasing
govermmart spendng While South Africa had had sirong fscal malrics pror o
the gicbal financial crisis where SA had significanty reduced debt 1o GDP Lo
about 2 per conl and rana fiscal surplus. 1he country had quickty acoumulated
aubslantai amounts of debl relative to GDP alar 2009 Thera was lnstad
capacity for thaglale o nject additindl funding Mo Exkom al that point N ime,

This Is Hustaied i tha tabla of doficits, dabls and guamniess from 200800
through to 2018717 bedow:
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Bnstl Villonsh HT Pt Firvined

48 1t was agamal this backdrop that fiscal policy was Doirg cabibdabed duding e
paricd| was DG.

The dafl co-opecalion agreermnent with Russia

&. Apund Sepamber 2074 .Inwahed a cal from lha then DG of Energy Ms
helisiwe Magubans asking for my advics ot how lohanda a pan of a draft
agiesineant batwean South Alrca and Russu relsting o muclear cooperabon,
including tha dasign consiruction Ooambion and Jecomnbsim i of nuckaar
power planis in South Africa.

50, She sought my advice becauss parta O the agreementrslated 10 proposed B
wxamplicns Tor e nuclear pragramme.

81 My response 1o har wits in o parts

Firsl.lgava hef a preliminary view about the popoted tax exenpboss
Using my pevious exparissce of how wo deall with such prgeosals in the
pasl, namely lhat a5 3 couniry wa did nod like giving such examplionsas
they compromise the aniegnty of the lax system by allowsg 100 much
disceton arkinsks snding thalax base by allows ) Ioomany axcies iofis
which undarmine e equityTaimess of he [&Ex sysiem. We had had wo deal
with simiar chalkenges during the 2000 Word Cup We wers vary unhappy
with what we considemd tobe AF A urdermining the couniry’'ssovereignty
in demanding tax cxempbions pusly tecause we wanled bo host the workd
cup. Importantly it B only tha Ministsr of Fnance who can grant such
Bramptioes

o1t
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1.2 Secoi] lexpressed misgnangs about the axient to which the pociiss that
was baing fokwod was complying with eevanl Scuth Afrkzan legal
pescripls and regulations of which Treasuryrs the msdodan

92. Having misad these conoavis, lasked that she should send a formal request

for the advice of appraval sought. It & important 1o add that the cosven sadion
was vary sagy B thal Ms Magubane and lwele agreeing.

53 Apund A Augusl 2013 the Departmert of Eneygy officails shaed the daft
agresinant with offisaks ol tha Mabional Troasay m onder o gl thest nputs,
specifically on the pigpos ad 1ax exampion. Hovever. when the doladl of the
agoement was revowsd the Natonal Trapsury's concems extended far
beyond just this matier, Consegquantty, | s3enla detsiked ietlar to Ms Magubme
T Oclobor 2013 setting out afl the esues, which hchuded highlighlisg the
mquireme IRet the Depanment of Enarlgy mus adheds o e phov i s of the
Consliuticn, PAMA, Treasury Reguialions, PFPFA, Broad Based Black
Economic  Emgowaament (HHBEE) Act and Eleciricty Fegilize Acl when
undartaking any procuemenl. Moraover, tha imporance of smuring & propas
pubiiz consultdion process wms underined . | atiach a copy of this leftar as
annexure “LF2"

B4 From records that lalar smer gadl appsars thal in tha lage of asgisspas that
wa had aised, ihe Minkster of Energry went on 10 cONCILGS [he aiibment with
Russia. which stil! provided fore ™. special Mvouraiie regime wn Seleminng
Llax and non-1ax paymenls, (ees and compensalions, which wilta applied o the
pojects implamantad in tha Republic of South Africa. * Inaddilioh. coopewation
agreaments were concluded withseveral other countries betéees 1 Oclober and
Decanber 2015 However, the content cf these agreemants was vary drifesant
lo thal concluded with Ruesia, ppecificlly, they did not suggesl a commitmaent
10 procure A NUCBAT progEmmsd and dig ol provica (o tax NCoItves.

5. In 1ba balter | had sent ko Ms Magubane | hed prcgsed thal a ot lask leam
b eslablishad Ms Magubane quickly agread Lo tha asthie] ynant of te 1ack
taam Unforlunaiety, this was folowed by a perod of Wurbulenca ai the
Dapartment of Enargy InMach 204 Ms Magubans s iped downas the DG,
oSensitly for healtiTeasons. Wr Teeliso Maqubala aclad as the DG fof a short
period bales baing mplaced by Dr Wolsey Bamard who acled until a new DG,
Mr Thabane Zuly wes appoided ' Ociober 2015. Al eadh painl | propnesd o
the siccmasve DGs thal we estabish a joml task team boliwsan o two
Departments [0 daal with this mabier, but the raped changes meant thal thelask
team did nol get off the ground untd July 2015
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migsir iy with the Prastent and the advisor

56.0ne Friday Suring the second hall of 20131 receked a call om Mr Dondo

57.

Mogajane wito was Mr Gordhank Chief of Siafl al the ime enquining about my
plans fof that aftersoon  Aftéd | bold ban that |lwould be s Petoria and that §was
not planning o go out of fown heasked ma o be on slandby beczasa the
President would like tosee Mr Gordhan and lon his return from a g abroad.

Hi said Iha mestng would be hald a1 Mahldba Ndiopfa residisnce. No Llime was
sol.and we ware ol told what them seteg wasabout.

Around15h00 o shighdly later | ecenaed a call from Me Gordhan of Me Mogagane:
o goio 1he Pesidenl's resifenca | procsod 23 ached

549. Mr Gordhan and | amved at about the same tme al the mam gale of the

Governmenl Eslale and the Minlster got o my vehicle ard we drove onte the
restdence legether On our way [asked the Minider what he thoughl was Hhe
ason Tor ol being theda Ha did not ki Dut Specodibed hat il reaght ba about
nuclesr procuMment because e had gpotied B Neoi . he knew 0 be a
nucleal physicist al the gale whera we mel The person wasM: Sentl Thorbe)ire
who kaler inlroduced himssll as advisor to the Minkster of Enargy and |he
Fresioent of ansigy Matists,

. The Ministar als0 spacuialed that the Presuierl nighl be wanleg to lak aboul

funding for the tmiring of lndiigesics pesonnsl bacauss he (hs Puubain) had
ralsed tha sama with himat one point.

Ve anivad at the redllanca. laft our phoses in the lockersass  the pactios and
wafled in one of [he moms. b Thotpiae amvad al mos oress hesame ime.

B4 Mr Goudhan saried 19 sk Mr Thobsiane whathel ha knew why we waie sl

&3
B33

thess, The leiter wxplained that he thought it was abou! nuclear pOCUdsTenNL
That led lo a50-70 minuls conversalion on the subject

The esksncs of Mat JEcosiion wis shout:

The Bel that 5A had lechnical capacity o oparale nuclen rasciors 85
wfiectad in the good ecord of Kosbam

832 The appropnateness of nyclear as a lechnoiogy for SA n ight of o

533

634

couindny's rich endowmenl wilh Lrardun.

The naw geserabon nuclear raactors, and wiwch country 5 e workd
lsader in thal kind of technology

Mr Thixwy iree aks0 expiained the appraach to procurament hat was being
contempiated by the Department of Enargy which would antail 3 two-Flage
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process (i stage ome would be abowt deciding which counines wourkd
compete 1o supply saciors amd that South Africa would s hilatoal
agibaments wilh those countries, and (i) stage wo would entall the
évahmanhon of compatng bids front e colritnes aincitd m tha trst sleol.

B4 Mr Gardhan ardl had soine msarvabions abot |ha procurernent appioach that

0.

E?l

waz conlemplated and we signdiod thase concenis and the need %o be
meticulous In Sssdgnaiy the pricass [F procunng 5omatiegas big a5 muclaar
reacions.

Y¥hita the initial axpoaiian by Mr Thobojase appaared noutral tovards the end,
{ got tha impression that heliked tha Russian technology He takedabout # last
and look much Ionger 1o explain amumber of ks advantages, | muwing how the
coolingsystam of their maciors worked and thal Russia was the only couwnlry
hat ssama praparsd i HRin South Alrcand in thed Iechiolody Soch that pats
ol theaquipmeanl would be manutactursd.n SA. In othed words, thara would be

soma bancler ol nhilectal properly lo 3A andor an indusinal partcapabon of
norts

Artund fran posd e Piowdent srved. Afler eachanging obaasantnas M
Gorghan advised the Priiitienl thal wa had baen thew for some fima and we
had ueesd the tme guite foifully 90 (diecues aspects of reciear: rifgent
tachaniogiss . which coonitry offersd these And deas on procuremet,

The Peslden! siorted thal that wik good He had wanted jusi hat becavsa he
process had 1o move lorwaid with urgency

83.Mr Gorghan then wenl onh 1o make the folioning poinis that | congdersd very

B8&1

542

impGrianl;

That IF 5A wem 1o piocesd with nuckaar il would have 1o Tollow svery mile
in tha book: Seclion 217of the Consiution and all sslavant laws and
fegulalions govemisg procurement. He weni on lo cauben that fadure 1o
foliow due pcoess would ™. lum the armms deal poblems inlo a Sunday
school picnic”

Thatir T kojame andishould axchange numbersso that we— and other
reienant offidals from Treasury and Departmen of Energy could meal
630N 10 9o through tha nuciaar procuraement pocsasin datals

88.Mi Thobejase and | did exchange SMS med ggpes, bul po mesing took place

betwsan the two olus | Later we encounbared one anolkar In moasings of the
techaical 1sam that dicf work on nudear peocursmant. This affdavil covers what
happanadat thoss miseatings.
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The Technical Task Team on Mucltear Procurement and the meeting OF 3

De¢cember 2015
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7a.

A Matianal Nuckear Ermngy Execyiive Cocxfnating Comisliea (NNEE CC) was
esiablizhad in Novéenba 2011

Thie NNEECE was inally chamsd by Dopaty Prasadenl Molhantha |ates the
Cotnmitlos was cotrvailad indo a s - rddtea o Cabewit and Pre sstlent Suma
teak over The chairing of the reconstiuted Commitlos.

. Thia NNEECC was supporied by twe Mudear Enangy Techocal Comodtlgio

(METC), The lecihwical commitiee had sub-comimitioes whoss compoilion
doposded on the work they were assigred and the iedevanca o this work 1o
agch department. Naturaiy Mational Treatury chaired 8 conemities that dean
with finance and procusment malles, which had the Departmenl of Public
Enteprisas ag lhe Depuly Chair. The Comslibbon and tha FRMA togethes with
ita mgulalions pescribe & cenbel rola forNatianal Trsasury N Lhess areas

. in Decamber 2013 lhe Daparimenl of Energy submilted a daft feasdility Tor

the nuciear progamme o the MNaional Treasury for seview This essenibily
cornpiised Al the docomants that R been concludadas  af thal data by the
Wafious Sub=committéss of the NETC. F oflowing & review by [he responsible
National Teagury offidals, thay wloimed me thal ths did nol comtinie &
propet, fully-Redged isasibility sludy, which ol needad 1o ba underaken, and
Ihat amongsl oibel aspecls the procurement siotegy sill neaded o be
clarifiad.

in Jupa 2018, lhe Department of Enegy pesentsd Cabinel with a proposal ta
procura 8§ BGW of nuclear. Given Eskom's tnability 1o fund the progianuma, i
was proposad |hat lhe Soulh Afnican Nuclear Energy Corpostion {NECSA)
©eplace Eskom as the implenenting agenland the Departmeni of Energy lake
responsibikly fof the procurament. It i important o nola thay NECSAS Largely
a \3aarch Inghution which recalves a significan! proporton o/ S funding from
the government. Af thal poinl, HECSA itssl! was notin asound Tinancial posibon
and in any avent did nat hawe e batence shoal stength 10 undertake constrec
and cpe@le a massive nuclem piogramma. Nevenhsless Cabinet appowed
that NECSA becone the implamantisg agent

Alihough tha National Treasury was awam that nuciear procurement was being
contemplatsd by government, wa had not had price sight of e memorandum
on NuGlear procurement. So. thema had bean no detaded work done by the
Treasurylogsbmate the affordabikty of the pogact and howt would be funded.
This 15 in spita of the slipulded requiement that afl Cabinal menoranda must
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have a secton ttted “FAnancial Inipkeatde™ Under 1his heading Cabinsi
memoanda cught bo state the cost of impamenting whal they ane proposng
and how He cosl would be inanced

Consequantly, Cabinet required that the Degartment of Energy and Tieasuy
should undarake dalgibd work to sstimate the cost of 9EEY roedear build
assass whether South Africa coukd afford 3 and bow i could be funded

Arrund mid-Juty 2015 Mimster Nene riumed from Ua, Rese and gave me a
eport of whal had tanspred Lhes batween him his colsague Mingstors and
President 2 uma It became ciear that we raaded to deladl ow coscems
regarding the financial and fiscal foasibilly of the nuclear grogramma mare
clearly,

Accodngly, | asked Mr Dondo Mogjare who headed The Public Finance
Divigsor which daale with 1he allocalion of huncing amdendg nationsl Separmants)
to be 1ha laad person for the discussion and Mr Michael Sachs (who Meaded the
Budgsl Office which is maponaible for setting lhe cvemll Facal framework) o
suppod Rim.

. The two gantlemen were alevel morgsanior than the prewous Bpresoniatives,

which | expactade assist in the negofiations, andit did.

Followihg & ot of rigorous 1o Jellisg «anous soenancs, N Saptember 2105 the
technical leam peparad a power point praseniation io gt before the two
Minisied 2 and o take 0 (he sub-commitioa and yMtimately Cabinet. This
prassniation B antachad as "LF3" Tha key aspacts of the mport wem the
folicrwing:
Givan tha vary high upfnl cost of nucisar (sstirnatad 10 ba bahyeon REF8
biNor to R1 tikion), (he waak fscal posmon of govemnant, and that for
Bry aniity (seishing of new) o procuns nucksar reacior s it wolld reed
supporl lom the sovessign In lhe form of guaranises of 3 cash nechon,
il was abundantly clear that SA coukd not affor d 9EGW worth of nuchear
reaciors at one go Wewares vary clear on this cohXUgion which was a
dwrect rasponga 1o 1he quagion asked olus ny Cabinal on afforgabiity or
othamwiee of tha nuclear Programme.

fwawars going o o ahaad with nuclsar, wa should instasd recommend
a phased appmoach 1o procumsmenl whesby only ZAGYW would be
procunad In the fist phase and hal no public conrmtinent shoukd be made
o procurs 9BGW becassa such a public ponouncemnant could be
misconstruad o zsggest thal the country was aboutio by something
could not dford, S0 rather than present the Commitiso and Calxeet with
argsponsa that nudsar was simply uraffordable, we looked al what cosd
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be teasible. Ve undersiood this fo be owr job: offering sound llechecal
advice, Admitladhy, these wem arguments aboul the economes of scaks,
that 15 lhat the unit cost would be lowers § 54 boughd 2 § BEW eackr s
a1 onca VW B wem not coavinoad thal thesa consideralions cutwaighed the

imporiance of prasanang lhe country' s soomd. public fnances

That comtfuciion should only begin onoe the fiscal posifion of the
savamgn showed impravemedl. through the Stabilzaticn of the national
dobl - 1e ata ponl whem national deld was no knger wiomasmg yeat
after yaar 38 a shama of GDP Weestimated thal such a position could be
reached aftar 2047 .7 tho necassary fiscal actions wora taken first. anda
fasler momentum of sconomic growthacheved.

That Cabinel nemied to docikde which aentity would be the procures and
oparaler of 1 Nuckear mactors And tal il 1 necessitaied 8 new B of
an ametudment Lowcshing laws thisshoulsd ba done

That a delailed pocuremen! procsss/appoach thal was consistenl with
the Constitution and all mlevant lews snd raqulslions showld ba aopeed
upfront and all redavan documenlation de mlaped

The leam alsc ideatified a3 number of risks that could hamper nuclaar
pocUtarmsnt Auchas,

Conatruction risks leading ic delays and cos| Ovemuns:

Litigabon from compatifors and smironmantal iohbies:

Impact that tha requmd [anfl inciesed . and balaros O payment
a’bols of the nuclear progiainmaweuld have on the scoacmy;

Slowdown in economic growth sative to tha propecioni. negalivety
impactieg tha izcal susiainabiity of tha commitmants;

Deavekipments in the snargy landscapa leading 10 the smeigencs
of mom cosl-sfedive lachnale gisu

Changat N enaf)y demand patlemb recuding n lower than
aalicipated wWvenues;

Incease i ntesst ates of an exchange rale depracialion i the
Bce ol arge upfionl cost with aboui 60 par cant mpor coatant of
the progranme
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BD.G.5 Incease 1n intefesirates and exchange rale depseciation, when

combined with the lage upfront costwith about 50 per cent mport
conlent pl tha pogamme, would awxrease the cost of the

HCCFAmIma

BB Announcernenl sk negative percaplions assocated with e
pogramime

BOB. 10 Specific npks pssociated with noclear technology, lof exampls,

nuckBr catastrophe, .

B1. All ol tha above are conlainsd h mammmaiiaaﬂaﬂndmuﬁ

stalemen. While the Depadment of Energy odbeagees had slared he
negotidici 1z fimmly belisving tha! SA should make an wpfrond commement 1o
procure 985GW in the end we beleved that Llhey had come o accepl the logic
of Treasury's mcommandaton

. This is a summary of a very dotalled exposiiion on the modeling of nucloar cosi,
priizosals on financing and procuremant thermof 85 well 83 sorme risks that
would resad 1o Ba bornd in mihd hroughout th protass Wi bslieved that svan
the detalled report al beel constitvled a pdiminacy analysis which for such a
maasive progemme should be expanded inta a Tull, detaled feashility
aasessierd nof around the Arstweek of Seplenber 2015 we wess told That
wa shouid be on dandby [or e possibie neeling of (e wnergy secyrity sub-
conmittes and Cabine! that woukd discuss nuciea procurament. This was
bafors Iha Mifilers of Fnance and Enemy couwld meel to consider e
recommendations of the sk 1aam . The maetng wes later cancellad. From that
point onwards, Lhings want quiet on nuclear for about twoand half months wabl
Dacenbar 2015

On Monday? Dacanbar 2015 Mr Nana Mr Mogajaews Mr Sachs and mysalf
wanl {o brief Predgsi it Zuma on national deparimental allocalions for the 2016
MTEF. The megtiiyg wenl vary weil: wo woak all paricipating in lhe discssion
and agmeeing thal the 2018 Budget was going to bea difficull babwiwcing acl.

The aconomy was ilowing studenls wes demanding fes higher educaltion and
the couniry’s mling had been under pessure lor some me 5q the budge
naaded o shike the delicda balwics belwsen denonsirating fecal mctinda
while balancing the nead to spoeng more on edicabion with some support for
growih
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85 T budget did nol maske any provision lor fuciear bull smcept for an sSocaton
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of R200 milien Yo fund the technical work that was necatiary b prepsi
nuclear procuramenl

A mesting of the Enengy Securdy Cabingd Sub-commiltee thal was chared by

Fesidant Zuma was scheduled to Lake place in Lhe aftéoon of 8 Dacembes
2015at tha Posidents officsl mesidenca i Pelivia

Iess than an hour bafore the schaduled me.while werwere alinady on o way
1o {he mooling, we ware iold that ite meafng had beah escheduled b stan an
hour later. We Mr Mogajare hr Sachs and § dediled § 1o procoed to the mear i
venue ragardiess

Upaon amiva at the venue we noliced thal thom wes many cars n tha parking
lol, bul this did pot bolber us untl we mealisac thal all or mosl of the othar
parsons { Minis lars and sfftiak ) whi wara o 8 Rend the asms mesiiwyas e
had been thare peasumably 10ra prepaalory mesting whose purpose was 10
becons appamani later,

Jusi belore ihe meelng of the sub-commiites began Me Nene armved He and
the clhers {Punislas and officials) wee ushemed into a room whaere [hem eebeg
was io lave placa Offidais from Tieasury ware lefl cuifor awhile and then we
whh CAlkedin, Wa ladmi Iater thal we wora callsd bacanss M Nens hid aaked
that wabe calied in

. Coincidantally. evaryone al the mestingsal on ona side and wa {Mink ter Nana,

offigals from Traagury] and Pratident Zuma sat on the othel sids.

The Departmenl o Energy ld with & paseniation of what they climad 10 be
our (Enargy and Traasury) join| recommendation to the maoling This was o

trus was | will splain shordly

. Aftar the Dapartment of Energy had fnished the presentation, the Pregidet

lumed fokr Neng who was sealed on his inmedala left amvd acked him ¥ he
had arylhing lo say.

ki Mana poitied out thal the assumphons m retalion o the exchangarabe were
vory opfmmadic. || was prosentod as K10, 00 io fhe dofte when i fact the
axchanga rale at the tima was R1457 o ihe dollar He also pointana out that the
CONCHMS pxpressedny Traasury had not been inciuded in a presentation. He
then looked 1o mea to provids further pul.

4. { prefaced what | was going 1o say by pounieg out that Cabined had aeded or:

4.1

An estimated coet ol B.66YWof nuclasar reactors, and
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Oplions for fnancing the cost of nuclear buid amnd sk mibigation
sirahgtes

85 %i ndicaled that our joh was toadvise, and membersof theexacitive have the
atthority to decide. They can iake our advice, modify it O i gnoreit. We had
bt ask ed aspecific question and wiewaems readylo answer it

o Beloral couldzay amything further the Minislersacess e ibla Eunentad that
| was wasting the trme of he meanyg and lhat 3 decrsion had alecady boen
rade.

47. Pesigent ZJuma diocted that | should be atiewnd o raspondic the quasbons
Cabinet had previously asked

4. 1 will sarmimarmss the comments | made os lolows

841

a82.4

8822

8823

8024

|painied out that we were disapgsiried thal what was puosiried by the
Daopaitment ol Energy wa 0ol exactly what we had discussed and
ageed.

Inparticular. | highlighted Ihe 1obowr iy discrepanciss;

First, the mbdelling we had dona led us 1 the firn conchsion thsl
SA could not aflord 9.6GW:

Secand whils the cost could not be known with abachne certanty
bafcw financial cose (thalis, Deforea contiect had beensigned
with a Guppiied), | powibed ol thal iha pesardation had grocely
undersiaied iha cost of nucear by aboul 40 per cenl. W (ah thal
this was vary significel. The presenislion by the Departnend of
Ernergy had aseumed thal the weakes! the rand could be to fhe US
dollar was R1000.0On that specific day the and was ading around

R14.57ta tha gollar:

Third, informed by the above consderations, wo had pragiossdthat
nuckar procuremant should e undertalpn N a phased Manngs
oaly commiting o 2 AGWala ma and

Fourth, we had recomment aUpns about how procursmant WogKHd
bed be run lo liigate the nsk of kigation,

$9.1 acknowledge lhat whie the Department of Eneqgy odhegies bad pol
anthusiastically accaeped tha abovn line of thnking and mcommendations, we
had persuaded each othar on e mems thesot
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100. Y = their eposition at the mesting ceated the wrong impesson Bal we had
agead o their orginal proposal which was not the caso

01 Al thal poind the Pesiden] tumed toward ma and commented thad “you and
your forrner Minister had Hooped the Engen Petro-SA project”. He also said
sonathing 10 tha effect thal *h olber cosmiliies of the woid Fnanca Minisks
dotr't |ell the Pesiden! that these & no money. Thai job & 1o find the monay. so
that what has been .dedded can be implemented, but alas this was not the
approach of Fharce Momtees m Soulh Afnca®.

102. The Prasidents comment keft me shacked. The modir vy resdvad to 1ake tha
recommendation of tha 9 6GW as pre sated by the Depariment of Enangy 1o
Cabinet the Ioflowng day.

After hie removal of Minister Nene

103. During the course of 2015 a number of engagemenis look place with tha
Oapadmant of Enegy {DOE) egarding the pmoess for procurieg the nuclear
programmea, which cuiminasied b the Chief Procursment Offcer (CPO) writing
o the DOE setting oul Mational Treasurys wew on tha poposcd appraach,

04, Tha DOE intendad (o vsdartaks & gorvarnmant —io-povenmant procuremant.
Thay intanded o follow & hwo-atage apphoach: predgualfication of bidders
rolicved Ly & compelitive closed bidding process. This impls thad congiiton
would be among e praselacted Deddars Accoiding o the DOE. he
pequalification was being dSone fhrough vendsr pa:ade workshops and the
signing of inlergovenmenial Egreamed,

5. Howsvar this approach was not inline with the principles of Sacton 217 of the
Constiution which requims a state insiitetion (o procurs goods of SeMICES LSIng
asysiem thatis fair aquitabde, transparent, Compatstrya, 3N COS-HaC .

6. During 2016, 2 nunber ¢l angagements 100k place beween the Depariment
ol Energy lhe Mational Treasury and the CPO% office, which ware led Dy
Mr Moga @e. h addition, WO lagal opinions wehe obtaingd Afler initial
m&is Lancs from the DoE. the Dapartment shifted its approach lowards an open
competmve budding poosss Novarihaloss, hire wais ofil concoing 1msad.
which ad nol boon addressed. Theso were:

1061 The legal conpetency and basis for the DOE to camy out the plocuremsem
on behall of othar slatecaned anlities thal wems (o be | nplmenting
agants was not poparty asiblizt wd
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6.2 The DOES procuement strategy lacked spedhcity amund the
requremnenl of locakisation. While the document axplasned the neod far
Kscalmation 1n order ba buikd e Soarth African medsar | ndustry | Neiogped
short oof salting oul the procurement pa 5585 which would give effect to
thie raquiremeant. In addition. dwas nol dea whalher twas nlasded thal
the sycoessful biddet woukd ultimatety be required io enler nlo comtecl's
with a oo consobum and, F 50 whal sewchon piocesses or
procurament proorsas would be empkyed 1o selec] the mambers of the:
consortum

107. Using the unding thal had bean allocated n the 2015 MTEPY the DOE had

appointed adviscrs 10 asist them it devedopingd Request for Froposals {RAP}.

Althcugh lhe advisorsss well as Nationa! Treasury fighlighted NDUmErcus gaps
and waaknessas in iha RFP documantalion thet the DOE had dewlapad, Lhe

DOE appoand dstamitied 10 procesd Megariess

0B. The engagamenis wilh the DOE cama o an end when ;m Novenber 2014,
Cabinet apocved thal Eskom be the owner opastor and procurer of nuchear
Shortly afisrwards, the DOE gazetied 3 Saction 34{1) determnation providiag
for the procuwmenl of 8.6GWof nuclear power by Eshom:. Eshom | ndiaded Ut
they nlended 10 Bsue the RFP This was atymied by 1he legal chillonga
launched by Earthlite Affica, on which (he oourts gyanhually ruled in el fwour,
sating #side Lha daterminaions andi nfes gxeminental sgresiants whech had
been entend inlc. as they were 1ound 1o be unlawhul and unconstitutional.

Cangjusion

108, My conilingns with fegind o e adches rocuhsimenl procuss o &S follows:

1081  [twas tha bigpes! evar financial commimadl that e SA povemmant was
anout 10 make, with an estimaled cost ofarcund R Irilon. Yot thara was
a wsh to sign the contract with the potential cupplier aven before SA had
dataniviad how Lo pay for it Hadidl procaeded, nuclaar would have led o
BrCessiya NCmanesd o Mashicty proosss for all users and wolld have
lurther slevated the ccal druclue of the SA soonony and erodad the
competivanass of A ime

1082  Thepiodesshad senous flaws which resked cagang saveral Qovenmen]
indiubons and persons working Tor 1 pirstes and DGs o make an
irabonal and ilegal (dedsion with vary senous consequences for they
repUiathons
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Although nuclaar had bean parl of the IRP 2010, in tha boe of a
changed energy genesabon techeclogy kandscape {#q. mproved
ity and iowenr cosl of renawable and discovery of new gas
mecanes N Mozambigued & was no longel caar that procung
nuciaar al the scae proposed was the basi sohition o the anargy
challaige the country [aced,

e barO-5tag6 Procirament procass as pisaas=d was fot aligned 1o
lhe SA Congitution and procurement laws andregulations,

tochnical [Mocossis wore delibomtaly undotmined, and thor
oulcomes wer 8 suppr es5ed 50 that the deciions. thal wee made
ware pedominantly “poltical’ White politess! office baawrs have
the finalasy an policy duo bechincal procksse have & et O viske
10 add W and an mporant rols and place & popaty fun
govaiimenl. A Dending of polilical consideations with sound
lachiical anatyais and advice is what makes fora good govsinment
A QUVSMIANDS,

Even whan there was & genuina &ffor to lolow propar snd due process,
deliberala der ailment and maripulalion of the process was broughl bo
bear The manipulation of the outcoma of the work of tha lachnical lask
laam yp 1o Ihe last day tha § Decembed) s 8 good example of this

Curafionts weare in vain andthd NUCIAAr Progmmms was BdGptad the e
day al the fast Cabingt mesting of he year Coincideniallyl was also tha
day thal Mr Nene was firad.

The Engen-PelroBA deal

110, Front about 2012, Lhe Deparimand ol Enargy Had besn axpioring the possblly
of having PetoSA acquse 2 substantial shawe or %00 per cant of Engan. As the
documenis relating loihe matler show 1he atichale was that this would be in
the sirateqe: nberest of SA. Engen was owned by aMalayzian company called
Petronas Thesa documents am anrexed to Wi Gomdhans slheer g as
Annaxie 1.

111, Assome of lhe comgspondence belvean the Mrimtsis of Fnance and Enemgy
shows, this potential transacton had bean a subject of GGCESEN during a vish
by Tormer Piesidanl Suma o Malaysia duning 2013 .
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112. From ihe informaion we had 8t owr disposal the proceEses perlainig  bihe
tansaction appear to have gathered some monentem Tollowing thal visil a5
avidenced by the letter fom Minigier Mating In Migisier Gordhan This letter =
attarhod as arnexure”LF4”

113 Crurifig lhe lirst quater of 204, the National TIBHSII‘]T recimd an application
for & guasntee amounting o R134 bitlion from the Departmend of Enoigy  Tha
guadAniea was meani toenabla PairoSA 1o rarse money 10 pay for 30 aooiisbon
of 0 pecen! of lhe shaws 10 BEngen

114. The structure of the transachans was as lohows:

141

114.2

142

a4

4.5

146

PetroSa, was 10 acque 100 per cont of the Engon shames for a lolal
gnterprise wive of RI1867 bikon (e this hchuded the Pembani
shaiestoldng);

Petronas had accepled PetroSAR offer subject 10 a kiter of guasniee
being provided 1or1i00 percent of the offer price and a tully commitied
funding plan baing in place prhor to execulive definilive te aactos
agmaments by 3% March 2014 Thia dale was laler exiended 1o 1B Apdil
2014,

Inktialy, PetcSA planned 1o fund Lhe Iarssoion through conlribuiing R58
bilion of MMl own funding raiging debt of R5IE bikon, compnang
acquisiion  funding sucported by Engen's cash flows and have
Davelopmant Fnanca Institubions [DRs) warshouse an amount ol R3 83
bilion, The shorthil of R 42 1billion was to ba contributed by ponmenmsnt
orraesd ysing Aspecial purpose Yehicls with funding ko ba semviced and
mpald by govenmenl

A govemmen: guaantss of R1342 bikion was requested (o cover the ful
puciwise considemsiion, less PeinBh's equity confrbution b waa
anvisaged thal this guarantes wouk! slap down as the fundng was
sacured, Shoulkd the emisaged funding nol be secured Gowemnment
would ramain lighle for the shortall. This would allow PatroSa o fulfill the
condition sat by Patronas

PetroSA had identified SONANGOL as a polential aquity parner which
would aequirs a4 3 par cant sharshokding 'in 8 joinl vantura CoMmpany tat
would hodd 100 per cont ol the shaes w Engen. The amoun! that
SONANGOL wers to contribule was 1o ba delermingd after a dus diligence
had baen competed.

Al the tma PatroSA had not yel secured amy of e mding

115, Soma of the concommg madioms about e prposed accuisition wem that:
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PatoSAs balance sheet the size of the busingss)was relatisely smal
with revenue steam nedther busyait nol fape enough b enable 1o pay
for Engan,

from e comespondence wceived them was no evidence fhat a due
diligesce aeicise had been done to alow PetoSA 10 ascerlain the slahes
of the business they wes aboul to acquis. Such doa diligesce woukd
typically 35655 the quality ol the assots hold by Engen, its Aabil tes,
revanuesbeams, any bindmyg contcts thal could g M o Lax, legal
andfor financial commitments m the futug ncuding thestate olds asssis
— ama fhay naw, would they requme replacemend of ropar .o whal cosl,
olc The purpose of the dus dligence & 10 detemr the worth of the asset
or busipess one s invesling in. It could also include Clhacking wheth e
othar buyars who had baen intessied n lheassed who havesince paled
olil BN e r2AKONa Wy thal happensd. Buying a 1ange Dusinass withot
a due giligesced 5 lke taking a big keap of fadh.

Thes had baan a significanl increana in tha offars mede by PebioSA o

acquire the business. The Boards of the Cental Energy Fund (CEF}and
PetoSa acknowledgad thal the mos! mcent increaseal thal bme of

R128 bikion from R17 38 billlon 10 R18.67 billlon was nol eoonomically
justifiabla. None o hege Ofls was undepaned Dy arobusl valuakion
baced on a dus diigenca

Thwa wak no supporn for PetroSAs anbitions ta becors a Mational Ol
Company in the National Development Plan orlha induatrisl Policy Acton
Flan,

PetoSA ascerted iha thevew asanisk Lhat (he inls pad tden| OH companias
would diveat from the market theveby crealing 2 need ke goverrwnent 1o
invast in Order to ensurasecuty Olsupply HOowaver the retail make! was
well sewiced byexmstng, prvately owned petroleum CoMpames and thede
was Itlla indication thai they inlendad to dives!. {indaad 5years faiee thic
was &lill not the case).

A number of othiéd assailicas judifying the tansachon wereé made by
PetreS A which tha Mational Treasury considarad flawad.

M6, On the N March 2044 several officals of the National Traasiuy and the
Minider oidhan joined Soleagues rom SARS fo prepare for the press
confesnce on tha revanue colieded for the financial year ending that day |

117 Minister Gordhan calied me asideand adwsed]mathal ha had had a whyshone
conversalion  with Tormer  President dima  aboul the EngenPetroSA
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tmnsacton. Mr fuma was enguiisg about the progr esswith the guarantee
application iodgad by Minisler Martins

1B. Wearscappad our views abiid the ansaction: thal would nol ba pdicious bo
procead with ilin e face of the riske we had deulifed.

119 The folowing day Mmiter Cosdbhan and Mirisier Marting mel & SARS 1
dizcyss the tansactionsarty on 1 April, befiom G schodulad prass coafisunce,
The outcoma of tha masdty was caplured mitte letler Mrsler Gondhansantio
Mridet Maring oh lhe samea day LF5”

120 A delegation compnsing ©f repesentativas from the CEF and Poink a
including Mr Sandi Thebejane. advisor to Maislor Maiais, Mr Tsobso Mambela:
the esponsible DOG al the Departiment of Energy, Mr Sizwe Mncwango the
Chigd Expoutiva Officar (CEOQ) of CEF and the Ms Nosizwe Nolose-Macama te
CED of PatroSA came o meat us a? the Treasury Lo axplain te ralanale for
Lthe dea! and how il would be unded.

121, The Tieanury was seprasentad at the meslng by Mr Thute Shomang who was
the DRG rasponaible for Assal and Lisblity Managemant, s Senl Halabasd
who was responsible for o memsng the SOE among others, and myzall,

122 Themealiig look place on 7 Apell 2014 8t the National Treasury office on 40
Churel Squam,

123. Some of the documanlalion thal lhe daiegatmn led by lhe Department of
Enagy braught included

1231 Sevem| [ellers mawnly from nilsmaixnal banks thal were sgnahng
wilingraes 10 fund The Ir ajeadion subject 1o cetan cosgiions. Contiany
o the galagations assertons, Mesa did nol construe an revocable
comimiltnient io lund the bansacton

1232  Them weas alic a lstter from SONANGOL of Angola confirming thal i
would buy the 8 per cenl shars 35 described abova subjed 1o a due
diigesce baing dona.

124. With all of tha above wa wem ot cosvnced that tha deal was workable. 1

appeamd exiremalyrizky amnd we communicated thesama 1o Ministar Gosdhan,

125. Subsequent o that seveml meelngs and discussiors ook place beheeen
offiaals of Treasury and those of the Departrment of Energy 1o further exgnene
the contemplated lar azeien o graater dalai

26. Following these mpoligs, Minister Gordhan wrols to Minster Marting
approving the guaramee io the lotal amount of R3S bilon with sevoral
corditions mtend to safeguand the national revenue fund and the intemsts of
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S5A. Theza @ clearly sel oul in iy ietter of 25 April 2015, This lelter 15 attached
as annaxure"LFE"

12Tk aea the matler of this tansaction bacauss, to me jusl ke he nucear dasal,
il eflacts.

1271 The lack of due cam svisced wwhen deslisg with matterz imvohing
subslantal suns of habta funds and & xposing the skriate podentally buge
Rseal risks

1272  Acavalar affilude to dua cocess. Why wae a toussction thal cughl o
begn with a thorough and proper due diigence (aken o the pomt of a naar
hnancial close without A Sue diigesce bemg undaertaken ? Moreover . this
reachad a poinl wherg those who were asking for what was slandard h

ihe normal ocoursa of doing busnesswere  thomsohos made (o ook and
foalanwiowand.

1273 The pressum broughi te bear on Minister Gordhan fand pogsibly Ministor
Marting to provide the quamntse was ipp o e | sapeeinlly ota Tme
whaen them was going 1o ba a new Cabine! constitilad afer tha elich ors
which were due 1o {ake place on 7 May 2014.less than alorinignt afaer
e guaisnies was Esuad. In thess circumsiances one would nol be
bianed for infeyig that he tirming of the deal was calcuka b o extract’
the required responses and action from potantislly vulnerable Minidtess
Being e rigk ol nol being meappoinied of being shuffled oul of thedr
podiclias.

Matters relating to South Alncan Airways (SAA)

128. Dusng my tenum as DG o Treasury one of the malters | helped successive
Minisiera deal with was SAA

129 This includad pioviding tachnical support o 1ha MINEans wiih regard 10 tha
appronal of guasntess that were requisd 10 shsure thal the airkins ramainsda
going cokcedn. By the time | lefl govermenednl n May 2017.1he cumulabee
guaraniaes 1otallsd R17.9 bilion which was a subslaritial conlingenl abiity for
the sovamign,

130 lakso assieled the Ministes b avalualing the yarious applicalions fiom SAA D
tarmg of saclion 54(2% of the PFMA_ Thasa ndude applicatioers for scaring of
laasing arcfafis In this regard we would undartake, the analysis reqsred to
assass amongsl other things, the ability of SAA Lo honour st pbligations a5 they
piitain 1o thoss tansiolions This becime nersssingly mportard as e
quaTEnten BXPOBLITE 16 SAA WaS NG and anvy faiim by the anfing 1o mest s



own obligaions would have cross nggered across -delaull on the Arine’s offwey
obligaticns and a call on the goveamen] guoranliess. [ would also have had
wider mmplcatons for the entss goverment, by biggesng some kind of
"contagion” Tor othww S0Cs and govemment iseff nduding pushing up
bomowing costs, makng 4 mora difficull 1o secu: fundng, &t
131 Ndiohal Traasiry's modiloring of SAA inessifed lurther after the axocotive
authorty (sharchoidas) rasponsibikty was rarsfened from the Mnister of Public
Entéipima 1o the Minder of heance thiough a Presdental mmule of garetio
on B Decorbx 20W ostonsibly bacausa the DUSIEES Was DXpEHICE]
fnancial challengos and nesdisd 10 be under a depammenm thal better
undestood finance. My Gwn véw b thal the folkowing wer e thareal reasons and
implicaions of the move:.
1311 1 was intonded (o pul Tieasuny under resaie 10 And he tondy 1o ghve
o SAA bacauss thebeleaf was thal once e aiking was under Traasury il

wolld cease to ask tough Quetteris As avenls proved this was nol tha
casa

1312  Cne of ihe affacts of ihe tensfer was that lhe cedibiity of the Nalional
Treasury was undermised. ARhowgh Iha teim of tha board was supposed
la'nava anded in March 2045 thok 3 furthed 18 months. iora board & be
Appoirted. Givah that tha TGS of e docdaey] DOAM wki bty
obwious | hed the impession That invesions began 1 quedion wheihe
Nalional Treasury recogiiied the prcblen of & ledd whethe: we had the
abillly to appcil capable boad  This wouid risk undermining the shrong
repulskon fhat Metonal Treasury had siowdy bull up over the pears or
beng mofiable and capable of delverng on s promses and would e
negaively impacted on sven the covereign's abikty 1o raise hinding cost
affattialy

132 Nesclless 10say, we conbirped toask thesame g eshes 835 we wera azking

whan tha airline was unded tha OPE.

133, The assignnant of SAA 10 the Minider of Finance meand that the Traasury was
meponsible Tor appioving evarything for which the airline neasdesd sharshokds
approsal. For puposes of asetsting the Comnussion, two mallons wanmm
spacial menlion. These are (a) the application for the leasing of Arbus aircafls
and (b the appanimant of tha hoard of SAA

The Application for the Leasing of ihe Alrbus Arcrafia
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134. In Juty 20135AA apphed o the Minister of financa Mr Nengl for approval 1o
entes inte opeling jeases on five A330 arcafts hstead of purchasing 10 AJZ0
amcr@tl. The afcefl pochaze eaied 1 a conbacd concudad n 2002 and
which, = the intervening period, had ®sulled i the pach@se pnce bacomisg
axiemaly onarcus: having acquired e aiczafl, SAA would have orrewada b
had lo writa off an amount b the order of R bilion bacarss the purchasa pice
br aceeded the market value of the aircafl Treasury evalualed the deal and
foundn o be besaficial 1o tha aidine. The Minister duty approvaed the transachon
as per the letter ol 30 July 2015, subject to the aitiine providing additional
hiommaticn. The letler & dtached al annere "LF?™. This information was
pf o i N Seplembed 2015 and the Minider codfiresd WA apoioeal of thw
baneaction.

135, Lder in lha month, on 29 Seplertiber 2044, the Minkiar recsved a letler from

Ihe chairparson of SA0, M Dudu Myeni{hz RMysnd ) ssekitg appetrval 0o pul
oul of lhe ohginal doal and to enter inlo a rew daal.

38. To put Iha now deal in proper parspactive f B imporianl 1o begin by
summarniaing how SAA had sndedup with Arbus &8 Asipplier] nthe T place:

136.1 Around 2002 SAL conlemplatd renewng s feel. B wonl on 2
procuamenl pooess which cuminated in Aibus being tha pralensd
susplise of B AR0200 adrcafts (43208 | undarstand that the numbee
ol awcralty was [ ncressed to 20

1382  Aspar Ihe agread struciue of tha Iransaction, SAA was raquired 1o make
a pre-dde sy paynent POF) of aboul R1.3bdkon. A portion of thase
FDFs were paid atthough | cant scafl how much and by when The
Bmaining amount was slil payable 3t some laler dale with one of the
paymanis Bling dus in November 2015

1363 SAA had glready 1aken delvery of ¥ A320s.

137 Befom the Wansaclion had mun is full course wo main Bdom changad
malarially, 1hus mekderng e orginal (A3208) purchass BRMSaCHON
undasisia

1371 E malstons in tha puchase conmacd had resiidted in the contractual
puchass pricé MICHAENG Mo quckly than tha markat pica This was
exacerbated by the intreduction of new model of AJZ20awcran gha AJ2o
Ned into the market, further depessing the market prces of the older
modal thal SAA had conimclad to purchase.

1372 Thediference between the puichase pice and the market price meant
that SAA would have had te impair part of tha valug of tha ascraft on the
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dae of recepang them This would hiave burt their aleady weak balance
shoat,

136. In addition, the firancial position of the aiding had dedeior ated and had
become quite perikius
39 Arbus was prapand b anler intoa rew deal that would see SAA leazing mome

modam and fuslefiicent micalls n exchange for cassiing lhe nnginad
purchase lawmachor| of A320s)

W0, h the new leats daal SAA wis Hoing bo loase frve longg hao! A330-300 ancrafs
from Airbus the purchass of the remaining 10 A320s that had yed %o ba dalived
was to be cancsled and S84 was gomng 10 gal back the amouw smady pad n
pre-delivary payments on the 0 A320s and SAA woulkd N jonger be requead

to make the emaining peymenls. For an idino hal was axpoiencaiquidity
chall arges Lha deal looked good

141, ltwae in this conlext that having done our ioct meal analysis of the applicatien
from SAS wa reconmendsd 1o Mindsler MNara and ha approved the 16 s ton
and commundcatad Lhe sama o his lafters o130 July and Saplember 2015

14Z. |n an about tum 3AA, through iis chairparson Ms Myeni wiole back to Lhe
Ministar proposing to entar inlo a sale and lease back of the srcafl Yhvough a
local syppiier, Limited detadls were pivided . This lettar &5 stachedss snnexuis
LR,

Wl Treasyry Wied to undarsiand why such an approach Winid b supacdor andin
the bast inleras] of SAA Man he drect kass rom Albus Wa mace SAR fvirs
ol |ha risk Lhat Airbus could simply rever tG the onginel AJ20strucire. The only
suplanation | ramenber wae that tha new approach would prevesl forpign
sichangs fiom Rowing cul of S5A, which did not make sansa at all: (he local
leasor would stll have nseded lo purchase of lease the awcrafl that were
sLppliad 1o SAA, which would have resilladin a foreign curancy outfiow from
the country,

W4, Having repeatadly raqeested SAA 10 povide adomional miormabion sxplaining
whylhay balioved il was in the best inleresls of the arline withlitle having been
forthcoming the Ministel dedded nol lo approve the proposad amendment
Thoughout this period wa had bean axtemaly cofiiisan of tha rsks of wihich
SAA wiag axposing itsed and indead the fiscus. i Arbus walked away from the
&wap transaction. then SAA would havae baen forced to pay the outstanding pre-
chdhpary paymants - somalhing they were not ina posifion o do. This would
have mgnereda dafaull bylhe aline onits govwemmen guaant sl et digating,
equmng that governmend epay mmediately repay the debt on 5AA’s behall
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Almost immediately afer the Minisler declined the amendmeni. he was
unaxpecibdly removed on § Decomber 2015,

W5, For avery shor! time Mr van Rooyan was the Midlder o Finance, bat he boo
was pmoved and eplaced by Minider Gordhan on 13 Decanber 2015, On his
mappenimant Mr Gordhan had 1o take over from whes W Nene had el Ha
dociled 1o allow SAA cne moe opportunity o demonstraie the benefl of the
dtamative deal they had boen proposing Airbus had reluctantly agreadio aliow
additiosal bime for consadetation of the deal bula decsion had 1o be made by
21Decembar 205,

6. My onriginal plan was to go on my annua leave on 11 Decenbar 2015, b |
had I delay this by aday or a¢ ToBowing the sudden change of Mniskers.
Minister Goidhan, the Gowernor of tha Central Bank. My Lesolja Kganyago and
| had A preds colerance on Monday 1 Dedsribedr 2075, at lhe GCLS

147, On Wednesday B Decenber. whichas 1he Commision kncw i 1he public
holiday in 84, a goup of us (including Mr lemail Mononiad, who was going ta
aclin my placa whikx | was on lsave Ms Al Heaiesd and 1)meia sam from
SAA ncluding the then acting CEOM: Musa Zvane and the A acting CF OMs
Phumzeka Nhantsi to discuss the Arbus malter.

148, After a delniled comparison of he two aptions thal SAA had and t1aking dus
regard of tha possiblity that Alrbus could have reveriad 10 tha ongmal
brawathon to tha disedvaniage of SAA and SA, woagree that he new deal
{purchage, sale and leasa batk) had WO many unknowms and was lhue
inapproprise,

149, (recall the SAA team agking uad wi cOUK apst Hem 10 gxplain {he Matier 10
the chairpsmon. They wem visibly coscemed thal thay wes poing 10 have to
face up to her and scplain thal lhey could not comince us about the mants of
whal they ware Plopasmg

150. lwent cn leave from 17 December 2015.1am advised thal b Amil Halste ad
and Mr Momonlal (who was actng 0Gin that panod daall with the mattar on
21Decamber 2015 Around this time | racetrad a call from Mini ter Gordhan
asking mo 1o giva him a run-dewn of the SAA matiec which | did. He loid me
that ha had meeived a call flom Mr Zuma earlier asking him aboul the Airbus
deal. | recall Mr Gordhan and | eflecting thal pecpia were frying averythisg 1o
push threugh scmeathing thal did not make financialbusinesssense. Parl of the
propmal was lo have a South African Company coming baiwean SAA and
Airbus under guisa that such an amengemenl woud "protect SAA om fowsign
cumency rsk.
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151. Amund the same lime these had been a theat thal one member of the board
Ms Yakhe Khwinana had esigned becauso Treaswry was not agese Lo the
daal Thﬂhlﬁnistﬂ{hadaskﬂdtuhﬂfumiﬂlﬂduﬂmhmlﬂtﬂidmwﬂlkm |
attach this Ister of resignaticnds annexura"LF9

Conclu=zinn

The Appoipment of e Board of SAA

152, In Oclobor 2014, the Ministor of Public Emorpries . who was st the Executive
Authornty (shareholder) at tha Ume appoided what was inlended o Ba an inboam
SAA Doand complikiig oF 4 Ror-siecutives

152. The pon-aweculive board members ware: Ms Dudu Wyoni. the chaipersonMs
Yakhe Kainana who was chalring the Awdil Commitise v Tembs an
intamational avalion sxper]) and Mr Anthooy Dixon M Dicon resgeed n
Navembear 2015

¥4 Tessury was coscamnad aboul lhe board being fully capacitdad to exaculeits
fduciary duthss.

155. When SAA was Irsuslered o Treasury the board's term was due to expwain
March 2016 Cne of the imniddiats tAsks wa ot ol 1o 3o was thassst Mnister
Nate to appointa full and sonp s b board

158, This task proved vary hard o exaculs. Cur inflal wew was thal SAA daded a
tolally nenw Doard, Wa weka ageaing with 1he Minigter Lhat uniess Ihe new board
neMbers wiTe respecied, With impeccabie creden tals d was gomg 10 be very
had 0 mise funding Tor SAMA svan with powMiiment guaraniees.

157, We also emphasisad that it did nol malter whal paopis 1 govemmeent |hought
ol Iha ramanng (owr and (ater thiea non-axscyinvd inembes of the e, the
lendex had losl all confidence m them Pemgonally | had dicemed this from
discyesion with senny axeceives of tha banks when Inang fo convincathem o
lend SAA monay that il despaaitely masded.

156. Most cedil iscililies of SA wete gramind in anficpetion and almast on comMion
that a new board would be appointad

19 Howaver my undarstanding from Minister Nene was $al e Pragident was
detarmined that Ms Myeni should continue 1o sarve on tha board Indiafly we
thoughit would be possiMe lo persuade the Presidont that Ms Myeni did not
hava |he requisila cedenlials, za lhe boards b was extesded fora period
which was intandedto be & months, bul which Later bacame anindefinite period.
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0. In December 2015aCabinet Memorasdum had been prepared, which wae
htended to be labled by the Minisler in Cabinet on§ Decamber 2015, In the
Cabinet Memorandum a new board for SAA was prgacsed, which did et
inciucie Ms Myani of any of the exisimg board members, mmiediately after the
Cabmot meoetng when: this propoasal was Yo haviz been dscssad binNena was
removed

1&1. Mini%er Gordhan had te pick up from where Ministar Hena had keft the process
He had ome of more dscussipris withthe Prégsdent on the matter of the SAA
board On cro of those octasiens ho wiumed with what was 2 very 1m
Jndization thal Prasident Zuma was not going o agree 1aremova Ms Myoni from
the boad of SAA. The Mnitier then structed me 1o iidice with Ms Lakbela
Kaunda o cornpitealist of names from whichs board could be congbitrbed.

B2 A gores of Mestngs 100K place nuvolving Mr Mogajsnw, Ms Kaonda and |
wharg varous proposals of names for the SAA Board waie mads by both
Mationat Treasury and the Fresidency, which wesa then lo be discussad with
our reapactive prinépals. UHimalsly, 8 ‘compromise board “was ageed anda
Cabinet Mamoandurn prepared. ntha Cabinal Memor sndumwe  necomsend
that lhe new boad menbers beappoilad for a three yaar paviod . subiecd to
annual gview However in Ms Mani's casa she had asady sarved on the
SAA boad for 7 yaairg al thal polel, 80 Sehving Tora tuther 3 yaars would have
resulied in her sxcesding the 9 year threshold shipulaied in the King Cods of
Coiporale Gownance, wherdrsgular SSESRMMents wele requited toestablish
a Boad membars indepesdanca, On this basis we mobtivated thal hes
appointinen] be limiled Lo only 2 years as a way of balaacing the President's
desratchave her conlinue ser viig onthe board while miremising Lhe panod
for which this would conlinue. The Board was appowted on 2 Sepled nbes 2018,
with clear a dacislon from Cabinel thal Me hMpani would onlySene ONe yaar on
the boaud

183 I racall ihal one of twe CEOs of tha banks sxpresssc thedir dissppd e ibinent al
the Bel that the govenmenl had faded o appoid a wholly new board and
signallad lhat hey mighl fndit had 10 conlinga 10 da business with SAA under
such crcumaancas. This ha come lopass,

The Sodial Security Grant Contract

¥4. The social secunty ganl payment cond ac has baen a suljact of MGQaton ovel
MANY Pears which culminated ina mmharnlmm_iudgmmts. inChpding one by
the Constitional Court in 2014, which declaesd the contmct wwalid, (bot
simulianecusly st speded the inwalidily untl 31March 2017.
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%5. Al about the end of November beginning December 2016, the then Deputy
Minisler of Fhance Mr Jonas and later the Minister of Fhance Mr Gordhan
aleried me o whal ha indestood {o be loomisg osis: namety, thal thes was
my firm amangenient Mmade o lake over the payment of social sacurty grant
when tha nvabdiy of the contact resuned on 1 Apal 2007

168 | undestand that thes mighl have been browghl o teir atlention by Mr Zane
Dangor who was eithwer DG of the Dapariment of Social Developmeant or Advisar
ko the Muastet and Minisler Bathabibe Dlamni haseodf,

%7. They askad me 1o iake the mafler up wilh Dr Dangor o explors warkabla
aftarnatives 136! oul to Jo just that by setting up a mesong with Mr Dangor and
the Deputy Govemor of the Cenbal Bank Mr Francors Gipepe. From the
Treasurys side | holuded Mr Donde Mogagane (DOG: Public Financeg and Mr
Morchial DDG Tax and Financisl Sacioe Policy]in 1ha masiag

%6, The pressnce of the SARED al the meeling was toensure thal they wee ready
to opan |ha Mational Paymenl Syatem to the solulion pispased

B9 In axploning the varkous oplions, wa wats focusng on & solution thal could be
aciraled by the st of April 2017 and lawiul. At the same bma we soughl to
find an oplion Ihat would be cosieffeclive. Ywe wore also mindhd thal the
Mlsting contct that was due 10 sxpere At the and of basch had bean found to
be illegal by the conatitutionad court. Sa the opbon of simply axtendng it was not
plarsible,

170 Onaif the options that had appaal was e aption of gaming maosl bansficianes
paid dipctly ihrough banis mther than via an sgent of a servics povider. This
option hikd apoeal forSeveral Basong.

17041 Abcut B0 per cant or 5o of the recipiania of granis had accounts with ona
ol Iha banks. Il By (oassunee that 1he choics woluld have been infomead
by congderaions o coweiwence, among olher things.,

170.2  ltalso ssemed highly feanible to negotid » aresasorable (cheap juniform
led OF a spacial dispansation for SASSA cargd holdeds with the banks to
enable lhe payment of granis through the national payment system fand
the SARE was opan 1o 1eqeasts aimad at the enabling g

171. There wes amways the very Gifficul pan which related to the cash paqmants to
paople who do not hass any accounl with any bank.
1. Wie wero clear Lhat the final decision rasled with reledant persons & SASSA,

hut we incitated willingnessin make any lagally compliant Eohtion work o the
inferest of the gant benefcianss.
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173.Not very long #fter our cordial and fruithd meatiyg wn which we had made
mmendous progess owards averling what was akooming onisis Treasury (the
Mmistery ecaived 3 l&ier from Mirddler [Hamini which was =ugnesting
Interferance by Trasazury 10 what was e business of her partfolo This kefter &
allachad as annexue “LF 107

174, The letter and sub=pquenl comesporsdence appew ad o be calcdated 1o heine
a namaie tha we WT and Mol were mierfaring n whal was a Sooal
D eve hgment and SASSA procgss.

175, Soma of the comespondanos was vary damaaning

6. The my aeas of dsageemenl babvesn MNabonal Treaswry and Socad
Dewdiypmant eiated Lo the (chowing:

7641

7e2

1783

176.4

i78.5

Fes

8.7

The appointment of a "commiltee of exparts’, separde from SASSa
adminisiration ina way thal was sybsaecuently found L0 Dé rraguias.

The ecommendations arising from this commilles wiwe very oxpensive
and profternatic, sedfmed [0 ivodve SASSA 1aking of e fundions of
banks. and did not seem leasible 10 | npkprwent by the lime the CP3S
conicl ended as legally mquired.

The mluciance \o accapt & sgnilican rode fof the banking industry in tha
paymenl madel despia lhe cantal role of the Nationat P aymend s ysbermin
making paymaintes.

The raluciance o safcusty consider 5£ aftemnste pactcsl paymant
opdions (o take over from CPS winch had besn deesioped pintly with
fasurPelays in this added 10 the need Tor the Constitutionad Court 10
(1Ll gt =h T

Crtichsm tha the CCPO was finding 3ASSA, proclramant processss
irmgular

Feilure by BASSA 1o lake sufficienl pedlical steps 10 put 8 new payment
syalem in place by dedault ket 4O 1ha sosiing Sanics pasvicee having o be
axtended

The abesnce of a Board of SASSA and weaknesses i the SASSA Act
which made fl subslantially dependent-on lhe Minsler for govemancewas
A ke Jide ) ang QOVEHTIANGS profem .

{F7_ Allhe beginniey of 2017 three months bafora tha expicy ofthe CPS conhiact's
yvalidity there was no allemative in place o take ower paymest of 50cial secumty
granis. Areal crisic was looming.
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178.3A55A wrole to Treaswry requesling agproval fo deviate from procuremaent
procasses and 1o extend the 5000 o ba Rvalid conlracd with CP3 This leltter

exchuding anNBrUass altached as annmoan g "LF 1§

1729.We aplained hat wa did nol have e poweiiwihorily lo overmide a
Constitrtional Coud decsion thal mndemd the cormsct walkd and had

susperrdad s imalidity unbl Masch 2017 We advised tham o appmach e
Courl and maka a plea to axiend the conmafl. Thay were simply notikkeen o do

S0

B0, Astha  March drew doser there was panic in gowaminant. | rocall thal the
South African Social Sacurity Agency {SASSA) contact mater was an item of
discyssion at tha Cabinet meetigjusta few weeks bafom the conraciwas due
o axgire

M1 Muister Gordhan and | ware uided iinsd prassuiaiogrant e sxempion
o SASSA lo etend tha contracl with OPS Ior a lurther year,

182 We mede il clear Lhat wa would nol aci ilagelly and oulsida the powsts and
the aulhority of our poatiors On 2EF ebruary 201TSASSA imaWalad an wurgent
appilication wilh the Constitutional Couwrt for an exlension of ime However,
SA3SA sought to wilhdaw Lhe appication lhe vary next day The matiec wanl
ahapd dessie thiy as chvil socisty cmanisation Black Sash had also nstituted
an urgani appHcaticon with the Court.

3, When asked by a joumatisl whal would happen if gants waxe nol paid after
the 31March 2017 than Prasidant Zumasad the journalist should waloh what
would happan 1o the persons who wele Mipposed loansure that granty weie
paig,

B4, Nagslless (o say, the Consifutional Courd relucianily exiendsd the conlmct on
the same terms as oid one and gants were paid. [bwas anound the same hme
that Mr Gordhan and Mr Jonas wee 1emoved from thew pasitons.

The closyura of Ihe Gupla bank accounts

85, Inor about Aprl 2018, Cakbay Ixvauinensts (PlylLid, coniolled al thal ene by
the Gupta family, announced hat 15 bank accounts had been closad. In aletler
dated B April 204, the CED of Qakbay Investmenis, My Nareem Howa, wiote
to tha Minister Gordhan siating that they would "s00n be incuming significasl job
lxsses" as amauit of * . The unexptained decison of a number of banks, and of
our audilorg, o cease wolking with us, and of the continuad pess covelon of
unsubstantiated andfalse alegdion: against the Gupta jamidy..” He wenl on
I zay thal “Wa have mogived no jstification whats oprvar to goplain why ABSA,
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FMB, 3ashp, 3tandard Bank and now Medbank have clegded io close owr
business accounts. KFMG themcedes sak! thal there was no awdkt mason o
end ther work wilh us” Folowirg ancther I&ltaldatﬂdﬂﬂprilﬂﬂ'ﬁ he
apu b geed and indicated that his only inteation was "to heasing from you about
anys=s bla assetanca you are abla to ofler” | atach telters of B awd 17 Apdl
2018as armexures LF12 andLF13" respectivaly.

5. The Minisier and | mel with Mr Howa and M5 Fomca Ragavan {who he
introduced as lhe CFQ) on 2 May 2016 at National Treasury, suppoded by Mi
Momoniat, Mr Foy Havemann and Ms Rebecca Too. Afler hoarisg his acoount
where ha indicaled that the banks had not povided him with any ressons, |
pointed oul 1o hirn thet Danks opedle [na Mghly-regulated simironymenl, and a
ange of Bclors ncluding money laundenng) coukd give nee 10 & bank's
idetsislon 10 cicas An account Ve provided him with detesosd iofosr mbticey on Lhe
iagquialory framework, Hnked 1o documents thal we had povided B e pubbc
as FPariamenl was at thal poinl considorng e koy Bills. Tha Rnanceal
inlebguince Amendmaest Bill andlhe Fnancial Sector Hegeialion Bil,

W7, We pointed out thal thare are legal impedinents 3 Ay regiterad  bank
discuasing client=-related matlars wilh lbe Minisler of Fnance or any tind-padty.
and thal 1ha Minkster of Ananca "cannot 8clin any way thal undemmnes he
raguidory authonithes”, || was alsd chear thal ey had nod 36 yat axhaustod 3l
their lsgel rw nadis, including approsching the cour for appropriste redkef,
which | poirfed oul. If they had not done anything wirong woild “alto be n the
pubkc Inlsres! and haip to abenglhen the curmeni regq kiory wgima in order to
serya customars batter”

98, Towards tha end cf the meobing 13i50 pointed out “that the recent atlacks on
the Inlegity of Ie Natonal Treasury am not halphs or in the natkonal intares]
and should be avoktad” This poim was peitarated in 8 follow-up ILr. Thas ia
because wa wara awars of the attack, mey had Jaunchadin a megling wiih the
ANC leadership andas iepoiled in an online articls dated 6 May 2HB by Carol
Faton. This related to an anonymous document anli tid “Opedalion Speder Wob™
which was covamd in delal n the slalemend by Minister Nene o the
Commission, This aricle is attached as annaxursLF"

9. We alzo became awamn of cther facty thal demonsiraiad thal kr Howa was
vary economical with tha truth By sxampls be appamed on Carta Blpche f@an
invesligative televizon production)screened byM-net on 9 June 2016 wherg
he giviuiged thal Standacd Bank had powvided him wilh the reasons for them
closing his account. In pasgraph £3 in the affidavit of Mr Gordhan'n a casa ha
Inmated{Casa no 8097416)m the Gawteng Diision of tha High Cowt, ihe bank
stded the eascn 25 baing reddsd to their concem thal?. .a reasonably diligent
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{ared vigitant] person would suspect thal suth deadimgs could drestly of indirecDy
maks us party to of sonessady 1o contistentions of Ihat law”, in refatence 1o both
dom ssilic, UK and LUSA anbi-cormuplion Ews. Thie affidavil eccoding armeoes
E aflached 8% armemane " F157

180, It bacama claar 1o me thal Oakkay find the Gupta famiy were afosd o go to
Coud as they odid not want o be odéseamimed on thelr segbcEas
wansactions, andmstead pafermad tolobby the ruling party and the Plesichec y
to Torce the banks to open e accounts The subsequenl exposune of Bedl
Potlinger and the use of coscapts ke “White Monopoly Capital® was |ntesded
to hide their nefiricus actnities

181, The fact of the matter & thal banks are compeled o | npleenent the laws of the
country ke the AC Act. Falling %o do so0 will not only shengthen criminal
syndicales and monay Iaundeaing bul 1o risking of NCliaaswg the oost of ther
corraspondant redationships with foraign banke (hance i fpacting negatinety on
trada) and woss, poemg owl banke o massva finoe from ousisdds
regulalors, az has baen iha case wilh BNP Parlbaa {fined 53 89 bifkon by US
authorties). This would bring graat financial sabikty rsk to the SA Banking
syslam and o our woaherTy

192. ltwas dear 1o me that afler the Presiden sal yp B inted-minlslerial conmiitios,
that the process was calcalaled 10 produce one outcoms: e r srsixisment of
banking relsionships by SA for the Gupla wmily and their busness Thn
deregarded tha Bcl 1hal tha banks weie enhoicing the Law.

183, As we polrled oul to Mr Howa, the right place 1o venblale e colcems waie
the courts of lew Indesd the matier ended up there and the 53 yung goes. the

sl i& hislory

The Denel-VRLazer Deal

1894, Anclher good acampls which demonairates the fouting of okes and
manipulaicn of process was in wel-piblici sad case whera Densl [the 100 per
cant atde owned arms manufacturer) enbersd nio an arange nant with VR
Laser Asia lo form Dens Asis,

M5 Whilalraise 1his matter in lhis slatement |amaware thal soms of my former
ofk ag 165 have agiead 10 assist the Commigsion with all releuant delaits on
this ssua. A ol of what | have 1o say on tha Danel matter 15 also coversd
axlensively n the affidavit | depasad 1O n May 2007

6. With this backgrourd in mind, | provide a bried summany of the Danal mater in
this Blatement.
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i87. In Octocber 2015 the Mational Teasury {through the Minister of Fnance)
pceived comesposdence from the Dervd Board Thaaman, My Mantsha which
was couched a5 a penotificaion of the intention of formisg a painarship
ba weari Denel and VI Laser Asia 1o form Denel Asia

98 The Redevant puovisions of the law appicable o the pipcess thad Danal had o
follow ae saction S1{1K g} and 54 (3 {a¥b) and {e). Secton 5403} deak with
Instancas whene thore 15 undua delay In responsa fom approving atrthor mhes .

199, h tha case of Do a furtbed rocumemend axttod as a resull of 1 anlity
having bean grarted 2 soversign guarantes n 2012in which further conditions
wefe ifposed on the enfy had been mposad. in this regams, one of the
conditions was thal Denel wouki have to obtain the approval of the Ministey of
fnanca whanaver- i was to enter n a transacton in berms alection  54.

200. h Decamber 2015, around the time of Mingtar Nenet Gamssal and hit
replacament with Mr van Reoven the Charman of Densl submitted a fomnal
application lor tha appooval of Denel Asia deal. By soma coincidence his latter
waa daled 10 Cecember 2015, which was the Rrsl day of Mr van Rooyens Lsm
as Minisler ol Finance. The formal applicalion Momed on Trom the pre-
solilication Ihat had been seni to tha Minisle of Finance from tha Danat Soasd
chaiman, Mr Mantsha, whera Denel's mbention of oy 8 pammership
batwsan Dansl and VR Laser Asia loastablish Danal A3id had been mooted.

201, Ag il would be gppeciated during Deoamber many of the personngt in Ihe
Tragaury @nd in most depariments and busitessas) lake a December baak.
Cubkck fumaround times are hard f nol impossible al thal e In the case of
that particuiar year in which the Treasury had thees Minis Les in oe month it
was particulady had to leep lack of things. Adding lo the difficutties was the
facl thal il is during January and February that Ihe Budge! is fmaksad

202, Toward |he end of January, wews e sunxised (o eam via the media thal Denel
had already gone ahead and lormed Denel Asia without oblaimnglhe sequezde
appronal ae ndicated in 6ectons S1and 54 and ha CoORARIDNS of e guaranios
and also withoul avan raaching oul 1o communicata wath ha T reasury

203, Subsaquantty:

2031 Asenes of maatings ware hald betwean Danol offeials and officials of tha
MNdional Treasury. | hedd one mysel with the then acling CHD Mr
Iwelakhe Nisepe and tha acling CFO M Odwa Mhwiana. The mesheg
did not yield any posiive culcomeas  they appeassd dalermined o prove
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Letters wer also exchangedwhere Nationa! Treasury set out indetall the
legal advica that il had reoefved by way of oxplaining its posifion. This
tomespondence &= altached as annexus LF{E

Thew wem also S0me public spals which woe alsoreiferaled in some of
the comespondence, amd which hduded an usprecedented atlack by the
Chanmperson of Denel on the Minisier of Finance demanding thal he
retact statements that he made. Thore was alsaan metance wharo tha
Board msued a bkdurmg slaterrent pupordedly esponding o media
allegations thal aletter had boen sent to thom by the Mational Treaswry
demanding that Denel dissolve rs parnarship with VR Laser Aska or bop
legal action The letter nevar axisted Moreowr, it anyone should have
besen n posmession of thie letter, i was Denel. Given thal Lhey laler
confirmad that they did nol have any such lefter thie approach is
BAtmOrdinary

204, Uitimately. | filed an affidant on the matter i May 2017 usl a few days belore
| faft govenmenl. The affdavil exclding annaxureais attached s annaxure
"LF17".

My resignation as DG

205 Minkster Goadhan Peas lastiiod Defok 1w Coma mpson about his reowrval fiom
office in March 2017 | shall ol repasl avedytig hasasd n this regard suffica
@ ke the following points:

2051

052

2033

2054

| had besn par of planning the rondskow which was ke any olber
roadshow we had underaken pesenushy We had joliowed all dun
processes o pbtain approval for lhe trip My ravel had been approved by
Minister Goadhan a5 per 1he apgitable sides of Ihe civl servica

The tnp was wiandad axclusively: for isgtimate Msinass namaely [oXhaik
with investors and mbing agescids the Budosl that had boen tabled and o
seal lhev suppor for financing the dafict. Thaie ware NG secrel and
unlawful noetsgs scheduted with anyone

Yo recened & meaage from the DG n he Presidency o refum back
upan amyal and we ook the nexd fighl back i the evaimg of the day we
had asrived

Aflar gatting bo know averything that Minisler (zordhan has refemed 1o in
his stdement about his mmmirent sacking, | decded o resign. | tendersd
my msignalion on 2% March 2017 with a nolice pericd running threugh te
May 2017.



12

a7

206, | sarved nolice parod under M Malusi Gigaba through 15 May 2017

Conciusian

207 Inthis affidavit. | have daalt only withsoma of the mos! sigaificani matiers with
which | wa confronted during my term as Director General and which, in my
assassmenl, bost ilustaie the atiempls that were made o pressure the

Miniders of Fnance and Mational Tmaswry {0 giva requsile approvals that
would have supported the stde caphin projact, awen whene this wasin conflict
with the law sound fiscal management and nbaests of South Afnicans.®

At this gage R is necessary b deal with the events of 23 Ddober 2N15 when a meeting
wis heid & the Gupta residence in which Mr Moebisi Jonas was cfiered the position of

Muinkler ol Finance and monay if he agieed B work with 1he Guplas,

MR JONAT' MEETING WITH MR TONY GUPTA AND OTHERS AT THE GUPTA

RESIDENCE ON 23 OCTOBER 2015

13,

Mr Mcebil Hubelt Jorss tstified & follows regarding I Circummstances surrounding
an allaged bibe offesd by a menber of the Gupla fimily ta him on 23 Octeber 2015,
Mr Jones was appolmad as Deputy Minisier of Finence by Presidem Jacob Zuma on
26 May 2014 Mr Nhlanhla Nene was gppainted fie Minisler of Finence at ihe same
tima*Mr Jonas occupied the positlon of Daputy Minisier of Rnance unti 3t Maxch 2017
when he wes dismissed fogether with Mr Pevin Gorghan %4r Nenas term of office as
Minister of Anance under Presidert Zuma ended abmuptly on 9 Decamber 2015 under
crrcumstances which caised much ecoromic havoc i the courtry and reverberaled
throughout meny parts of the world Mr Mene's dismissal and the circumstances

surrounding # am discussed elsewhere in this par of the Repoit.

‘Exhibil C1.pY, para 2,
% Exhlblt C1, p1, para?
& Exhibit C1.p1, para 2
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L5} s at October 20415Mr Jonas and Mr Fana Hlongwane bad been feends for many years.
Mr Fana Hiongwane was also a fiend to Mr Duduzane Zuma fv D Zumeay one of

Presider Jumas sons, who regarded him as his uncie”™ from the ome that

Mr Hongwane ad the Zuma family wer n edke

15 MrJones had never met Mr D Zuma befor 23 October 2015 Indeed he only spoke o
him for ihe firgt time on 17 Oclober 2015, Mr Jonas testifed that on or about 27 or 28
August 2015and while he was n Luands, Angola on official bugsiness, he receveda
cdl fom Mr Hlongwane who told kim thal Mr Duduzane Zuma Mr O Zuma) ‘wanted to
talk to him £ invile him o a8 certain awads ceremony Mr Hlongwane did not dispule
that ha made this call ta Mr Jonas and sakd this to him ARer Mr Jones had returmed
tom Luands, He metwilth Mr Hicngwane somelime n Oclober 2015 We Jonas said that
Mr Bongani More - who was & iand o1 both M Jorss and Mr Hiongwana - W presenl
when Mr Jones met with Mr Hiongwane Mr Hiongwane confimmead thet Mr More was
his wend and commda |ust like KMr Jonas. M Jonas tesiified thet on lhis coonsion Mr
Hiangwane bid him that Mr G Zuma warted 10 meet him Mr Jonss 1estified 1ha duting
that conversation Mr Hiongwene lold him that the Guptas were imporiant to hm,
Mr Jonas testified that e 10ld Mr Hlongwane thal he woulkd not liks [0 ba associaled
wh he Guplas’” Mr Jonas 1cld the Commission that neveribeless. he asked Mr

Hongwane ta gve him Mr O Zuma's number which Mr Hlongwane did?

. MrJonss sad thal be senl Mr D Zuma sn 3MS on 7 October 2015 Lo the aflect tha
he had ried ta cal him and later the evening Mr O 2uma called him back and they had
their frsl conversation® Mr Jonas said thal during tha conversation on 17 Oclabwer 2015
Mr D Zuma invited him to a function that Mr Jonazs believed was called the South Afican

of the Year Awards hosed by Africa News Network 7 (ANNT) which was (o be on 18

"Exnibii €1, p 2, pura 4,
*Extibi C1, p 2, para 5
Y Exhibin C1. o 2, pava §;
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Ccbber 2045 in Johanneshurg™ The AMNT was a television station thal was owned or
cortrolied by the Gupias. Mr D Zuma did not dispule any of this evidesce by Mr Jonas.
Indeed, he did not dispute it through his Counsel when his Counsel cross-examined
Mr Jonss. Mr.Jonas estified thal ullimakely he infbrmed Mr D 2uma that be would not

e 3hle © dtend the Lnction as his schedule did not pemnid

Accordng to Mr Jonas, he and Mr D Zuma had further communication with each other
on 19 October 2015.% Mr Jonas testified tha! n responsa to a missed call om Mr G
Zuma, he sent Mr D uma an SMS & approximaely 12h38 suggesting that they 1ak
after he had landed n Cape Town Mr Jonas was due to fly iom Johanneguy o
Cepa Town. Mr Jones staled ihal on the avening of 19 Odober 2015 et about 19h37
of 19h38 he received two missed calls from Mr Hiongwane ' He said tha al about
21h43 thet gvening he sent an SMS (0 Mr D Zuma which simply #ated “called”
whereupen Mr 2uma celed him “eboul amanging @ meeting” Mr Jonas loid lhe
Commission ihat he lold pr O Zuma that he would be in Johannesburg letar thal week

and hal they could maet Meh."™

The next communication bawean Mr Jonas and sMr O Zuma, accoxsing (0 Mr Jonas,
wee on 2 October 2015. On tha day Mr Jonas flew fiom Cape Town 1o Johannesburg
He matifled that he noticed epan landing in Johannesburg that dey that e had recened
an SMS rom MrD Zima. ™ Tha message expreased the trust that Mr Jonas had "made
it out of Parliament! unscathed™ and ashed Mr Jonas (o relum his call ' Mr Jonas alsa
naticed a missed cdi from Mr D Zuma_ 't Mr Jonas did not say thal ha retuined Mr

19 Exchinl{ G1. p2, T
11 Exhdbyl m,ﬁz. Eﬁ:r
2 Exhibl C1, p 3 para 8.
U Exhibit G4, p3 para &
4 Exhibl G1, p 3 pam 0
SExrdbll C1, pa, paras
1% Exblt C1, p3,para 10,
TEuniblt C1, p3para 10
® Eutiblt C4.0 3pama 10
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Jume’s cal or esponded o his S3M5. Mr Jonas says that al about 05hS8 on Riday
230ctober 2015 he received s call iom Mr D Zuma and in that conversation he told
Mr O duma thet he was going to be Btending a8 meating n Rosebank and they coukd
meet bridly later in the aflemoon belore he flew oul 1o Port Elizabeth. Mr Jonas tedihed
that hey then agied b meel al the Hydt Hotel in Rosebank befoe he could leave ™

Mr Jones was going D stiend a NE DLAC meding it Rosebank ™

9. MrJongs lefl the NE DLAC meeting early awd sent Mr D Zuma an SMS suggesting that
they med a 13h30at "ihe same place’. Mr D Zuma esponded and ageed. Mr Jonas
says that he arived d the Hydt Holel & about 13006 Bnd sert Mr D Zuma an SMS
2sking him © call him He said that he received a "short call” from Mr Zuma & about
13h03. AL 13013 Mr Jonas sent Mr D 2uma en SMS 10 the eflect thal he was already
al 1he Hystt Holel. Mr Jonas said thal at 1.3n21 Mr D Zuma sent him an SMS saying

that he was on his “way up”™"

20 LUp loihis poirt Mr D Zuma did not challange Mr Jonas® versson. The one difference is
that MrD Zume sad n his svidence lhal pnor 1023 Odober 2015, he had 1cid Mr Jonas
wha he wantad 0 meel him about and ha ha had iokd him thal il was abo a umour
that he was kefiing people thd Mr Hiongwane was blackmailing him My Jonas’ version

doee nol Inciude anything to thal efisct.

21 Mr Jones testified that when kir © Zuma amived st the Hyatt Hotel for their meeting,
he twa had a brief discussion but Mr D 2uma ~eppeared quie nervous and spoke n
very vague terms’. Mr Jonss stated that Mr D Zuma s8d nothing of substance except
that his father liked Ry Jonas 2 ke his evidence Mr D dima densed he had said thal b

Jonas sistes tha sfler a while he indicaled tha he was under pressure Rf bme

WExnpn G pa, paa 11,
“ Exnitel C1, p 3, paa 12
™ Exhibhl ©1, p 3, piis 13
< Exnipt C1, p 4, para 14
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whereupon Mr O Zuma said that the place was cowded and thd he had mportant
matters b discuss but that he warled other peocple to join the discussion and tha he
wanted o dive D a more privele placel! 15 common cause that Mr Hiodgwane called
write Mr Jonss and Mr O Zuma wenre d the Hydt Hotel. Mr Jonas (estified thal he
assumed that the *more pnvale place” tha Mr Zuma wanlted was an office close by and

he egeed that they move b the "more privae place”.D

2. Mrjons snd Mr D Zuma drove i Mr B Zumas motor ¢as Mr Jonas lefl his protectos
gl the Hyatt Hoel. When he wa askad under cross-examination why he had left his
pratectors behind, Mr Jonas sdd that he would leawe his prolectors behind all the lime
He was, therafore, suggesling 1hal there wes nathing unusual in him leaving his
protectors behind No motive wes put 10 him g5 the molive why he lefl Nis profectors
behing Mr Jones testified thet he wes not told the place where they were going 10 Mr
DZuma disputed s and said Mr Jonas did not just jump inte his car wihoul kKsowing
where hey wem going. Thewe was an implied s0gges lin n Mr D Zumas evidenrce as
wdl as in lne cross-examination of Mr Jonas by Mr D Zuma's counsel 1hal 8s a Depuly
Minister it was hichly unilkely that he would nave simply jumped inte Mr D Zuma's car
whhoul knowing where he w2 being taken to. | do not accept this criicism Mr Jonas'
understanding was 1hal they wem going o a placa ciosa by which was moe privai. |
do not think there wee anything strange I he did not insisl on being 1old furher
nformalion sboul whem [hey weR going 1l is notas if he thoughl his safety could be

undet threal,

3. Mr Jonas stated tha it was only when he and Mr D Zuma anived & ther destination -
thg moe privete place — thal he ralised that they had driven to the Gupta residence n

Saxonwold. it is conmon cause that Mr Hiongwane amived & the same time as Mr

A Suhiblt C1, p3. paa H
7 Extiblt C 1. p4 para 15,
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Jonas ad Mr G fuma & the supta residence ¥ Mr Jonas said thd he Mr O Zuma amd
Mr Hongwane werl lito & lounge where they sat down and siared chatting He said
that none of the two men suggested to him that the meeting wolid be aftendad by
anybody fom the Gupla Family.® Mr Jonas said thal the thee of them had not spoken
Br very jong when one of the Gupta brothess walked o the room and 538 down Mr
Jonas had not met any of the Gupta brothers belore that day. ™ In his affidavil which he
submitied to the Hgh Courl in the application thal was broughl by Mr Pravin Gordhan
as Minister of Finance under case no B097B/M G, Mr Jonas sdd that the Gupta brother
hat came imMo that meeting was My Ajay Gupla bul 1owands the end of his eplying

affidewit he sad that thee wes a Gupla brother in the meeling

24, his effidavil of August 2072 submitied 10 this Commission Mr Jonas said that it was
Mr Ajty Gupls who wes in that meeting but sakd that he could not exchide the possibility
hat il was Mr Rajesh Gupta ™ Indesd his oml evidesce was mone Of less 1o the same
effact n his affidevil supporing his applicetion for leave 1o cross-examing Me Jonas
Mr Ajay Gupta denied that he was & Ine Gupla residence al the e He 53 1hal he
spant that day al his office in Sandton. Although Mr Ajay Gupta did not lestity omlly
bebre tha Commission, ) diracied 1hat the investigalors of the Commission invesligale
his sleged alitl Thal invesligaticn revealed ihal he was prababiy conect tha he wae
d hs Sendlon office for mosl ol the day mcluding the whole time of Ihe meeling
atended by Mr Jonas & the Gupla residence. One of his cellphones was asiabighed
Iz have been in Sendion for mod of ihal day and being used. The assumption 15 that it

was wsed by him

S EipnCy p A, paa 18,
A Exnid C1, p A, para 10,
T Exniol S, p 5, piia 1T
* Egniit CY, p 5 pam 17,
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Wilh regads to Mr Alul Gupla nvestigators of the Commnision nvestigaled whee Mr
Akl Cipte was and # transpired that he was ol of the country at the time This was
established through the Deparment of Home Affars . Endorsements of entnes In his
passporl Tevealed thislam, thetefore, abie to find tha neither Mr Ajay Glpta nor Mr
Aul Gupta attended the meeting with Mr Jonas 8 the Gupla mesidence on Z3 October
21& . This leaves Mr Rajesh Gupta as the only Gupla bther who would heve attended
he meding wih Mi Jons on 23 Ccltaber 20M5 if on thal day lhere was a meeting

attended by a Gupta brother, Mr Jonas, Mr D Zuma and Mr Hiohgwane.

Mr DZuma estified that Mr Rajesh Gupta was al the Gupla esidence when he and Mr
Hongwane had a meeling with Mr Jonas bul denied thal Mr Rajesh Gupla attesded
that meeting. Mr D 2omea said the Mr Rajesh Gupla peeped inlo the room whew The
thee wam holdng ther meeting and beckoned him =5 he wanted 10 sk him whalher
fe woukd be awvailable for a cerlain meeing 1he fotowng dey and he kel Mr O 2uma
said hal Mr Rajesh Gupla did nol 1ake part in the meeling that was taking place nor did
he make ahy ofier 10 Mr Jonas. Mr Jonas denled tha thes was any Gupta bisther who
paeped into the Meding THe result i that d any Gupta brother attended D mesting
a sated by Mr Jonss o could onty have been Mr Rgesh Gupta Mr Hlongwane

coroborated Mr D Zuma's evidence in Ihis regand,

Mr Jonss related the dscussion thus: Mr Gupta opened the conversation by saying that
“we know you~ and that he had been infonned thal Mr Jonas was baeing blackmaied by
Mr Hangwana . Mr Jonas responded by klling him tha thal was not trus. My Gugpla then
sdd thaltha was nol why he had called for Mr Jonas anywa y Mr Gupfa went on to say
that they had been gahering irlelljence on Mr Jonas and those closest to him such as
Mr Jongs' fiend, Mr Rastum Mohamed and Mr Jonas' Chief of Saff,

Mr Nkoschlange Mbooniswa both of whom he descibed 85 ~poor and useless”.
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B, Mrlons lestfied hat Mr Supla emphasised thal they — which Mr Jonas undersiood to
be g reference o the Gupta family — had the capahility to gather such informaion and
that they had gathered a 101 of information on him which they could use against hime Mr
Jonas sad thal Mr Gupts then said thal, B Hr 8% he was coroered “this meeling never
tappened” andif Mr Jonas wer ever ong day [0 sugges! tha tha meeling aser ook
place, they would deslroy his polifical career. Mr Jonas testified thal he undestood Mr
Guta b say that If he wene to eveal tha thal mesling had been beld they had
irformation on him which jhey could use to destioy M political career. ™

29  Mr Jons Bko poinled ou the Mr Gupta wert on 1o say that they were well eware of
hiz activites and |hat ha was warking wilh the then Seceiary-Genaral of the ANC,
Mr Gwede Manlashe, and Dr Zweli Mkhize the then Treasurer-Genaral of the ANC
both whom he téld wearg not gocd or kr Jonds end wem "bad guys”. Mr Jonss (estimed
that Mr Gupla said lhal M Jonas woe part of whal he refemed 10 asa “thing™ wilhin the
ANC. Mr Jonee said thal he underdood Mr Gupta 1o be suggesling 1hat he was part of
a betion or prcess wihin he ANC which sought to undemine he then Presicent of
the ANC. Mr Zuma in the ANC snd/or Governent, Me Jonat sakd that at this stagpe M
intarjected and disputed 1hal view or stalement and he poirled oul that he was nothing
mome of lees than a pad of the ANC and Lha his activithes in 1he ANC and his work in

Gavemment had nothing o da wih Mr Gupta.

30 MrJonas teslified tha he then asked Mr Gupta directty what the purpose ol the meeling
was  Mr Gupta, according ta Mr Jonas wani on Lo say thal the “old man™ seemed (o like
tim f{ie Mr Jonas) and iha they had called Mr Jonas 1o "check [hin] oul™ and see
“whether you tan work with us™. Mr Jonas ioid the Commission that Mr Gupta then tokd

him thal President 2uma wa going [0 file Mr Nene because he {Le. Mr Neng would

® Egipt G, p 5. pera 18
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nol work with them fie, the Gupta famiy].*® Mr Jonas testfied thal Mr Gupla iokd him
hat "you mus! undersand that we ae in contsl af everything™ the Ndional Proseculing
Authority, 1he Hawls and the Netional Intelligence Agency and tha "the old man will da
anything we eIl him to do” Mr Jonas sad tha Mr Gupla then told him thal “the old man”
irtended appointing him & the Minider of Finance. Mr Joras lestibed thal he was
"shocked and angered by this stdement”™ and he lold Mr Gupta thal he was not

interested in becoming the Miniser of Finance!

31.  Mr Jonss testified lhal Mr Gupta ignoed what he said namely thal he was not
imerested in becoming the Minister of Anance. Mr Jonas teld the Comimigsion that
inslead Mr Gupta emphsically seid ithal Mr Jonas had to become the Minster of
Finance because they wanked this. Mr jongs understaod thal he was eleming 16 the
Giupta famity. Mr Gupta told Mr Jonas thal. it he worked with tham. he would becoma
very rich. Mr Jonas kesified Iha Mr Gupla then {okd him thet he could immed ately offer
him ASO0 miliion He hen polned &l Mr O 2uma in ihe room and said that |hey had

made him a billonare and hat he had bought & house (n Dubai ¥

%, When Mr D 2uma gave evidence he was asked whether | was true tha the Guplas
had aiready made him a billionaire by 23 Odober 2015 and tha he had bougt a house
in Dubai. Mr O Zuma dd not dispus the coreciness of e statement that the Guptes

had made him a blllionaire by October 2015.

33 MrJonas stated that the Gupla biother wert an to say tha they worked cipsely with a
number of pecple including Ms Lvnn Bown and kr Brien Moleke and thal, s a result
of thig, hose people wem proteciad. Mr Jonas staled that the Gupta brothsed said that

Mr Molefe was very safie and that his career path was very clear by Jonas went on (o

*ExnhC p b paa 2y
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35

36,

55

say thd the Gupla brother said mobody would touch Mr Brian Mole® and he {ie. Mr
Jenas) would be sal if he ageed lo work with them.® That & the Guptas Mr Jonas
old the Commasion that at tha s2age he said that he wes going 1o leave ad slood up
D leave He said that he wes nol nleresled in boing the Minister of Fnance and o b
thought Mr donas would work, with them, e woulkd hade [o Bl M Jonas pecisety wha
hey (ie. he Guplas) did Mr Jonas says that at that stage beth Mr D 2uma Bnd Mr
Hongwane also dood up Mr Jones leskied hat he was angry at this siage and the

Gupta bother wes dso emolional™

Mr Jonas bld the Commission thal at thal sige the Gupla bther said soanething along
hese lines: "Look, do you know wha you ae dealing wih?® Mr Jonas said that the
Gupta brother sed “you think it s Hlegal?” Mr Jonas said thal the Gupla brother weas
agiated o! Ihis stage. Mr Jonas siated that the Gupta brother said everyThing they did

waE legal end hey had created pbs and they contribuied (o ihe ecosomy *

Mr Jonas lestiiad that the Gupta brother wert on o say 1hat they - which Mr Jonas
tok & amfeence (o Ihe Gupta family - samed about RE billon frem Ihe frscus throwugh
veious enlities including Eskom, Transnal and other Goverment Deparimenis The
Gupta brother sald accodding to Mr Jonas. thal ihey warled 10 incease tha amounl 1o
RS bllion and they thought that Mr Jonee could be halpful in this regard Mr Jonas
tastified thet fr Guplta sa8d thet they hed delermined that the National Treasury was A
stumbling black 1or their growth and tha they warted 10 “dlean up Treasury™™

Mr Jonss testified thet the Gupta brother told im thal, when he was the Miniser of
Fnance, e wollkd have 10 remove the Direclor-General MW Lungisa Fuzite, the Head of

Tax and Anancial Seclr Policy Mr Bmail Momonix, Deputy Deecior-Ganeial

A EmprCi p T pea il
HEswmuClp7.pea e,
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Mr Andrew Cronaldson and the then Chief Procurement Officer, Mr Kenneth Brown from
the Mational Treasury, Mr Jonas also said thal Mr Gupla told him that they G e the
Guptas) would pravide him with replacements for afl the people he warted to be

removed &d they would provide W Jonas with the necessary supporl ncluding

ativisors V'

Anoiher factor poirting to Mr Raiesh Gupta having been the Gupta brother who had a
discugsion with Mr Jonas & the Gupta residence on 23 October 2015 5 that, according
t the evidence of Mr Dukwana or Duknana before the Commision, Mr Rajesh Gupta
wanted him 1 sign & certan ler appeinting ane of the Gupta-linked companies 1o do
certain work in Mr Dukwane’s depariment inihe Free Siale e the time Mr Rajesh Gupta
suggested of 101d Mr Dukwena 10 gel rid of his Head ol Cepartment & the lime and
raplace him with Mr Rebard Selele whom he called 1o the megling with Mr Dulowena
tr he letler 1o see S0 lhe dea that cerein offals n govenment depadments be
remgyved and be replaced by peisons chasen by him of the Guplas is something ha had
cone before of mighl have been one of Ihe feaslures of the wey the Gaplas worked In
oter words. whit Mr JOnes says wes Jor by 1N Gupta Brother 1O him &t the mesting
ol 23 October 2015k consistant with what Mr Dukaana @lso Dukwang atso said was
done by Mr Tony Gupla to him in 2012, Indeed. it is consisteni wilh whal Mr Vus: Kona
teshified Mr Tony Gupta did to him when he was the Acling Group CEO of SAA in either
20110r 212, namely, offring him a bribe They wer all offered large 5ums of money

& bribaes

Mr Jons eslified thal he told Mr Gupta Lhat he was under pressure in terms of tme
and encousged Mr Gupta 10 set oul “precisely whal they did as that would enable him
v taks &n inbmed decision” Mr Jonas ponted out that he was nol asking Mr Gupta

ths becasse helended to consider his ofler senouwsty 1n any way.He testibed that he

¥ Eshnr G, p 7, para 26
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dd tis “as a povocalion 1o seek o draw [Mr Gupid out in the context of the undolding
siale cepture phenomencn thal we were, at that point n Bme, frying to make sense of

and to determine who was involwed” 3

3. MrJonas bid the Commission thal at this stege he began to walk away and Mr Gupla
motioned & both Mr D Zuma and Mr Hiongwane 1o hang back He said thal, a5 he was
walking to the door of the house, Mr Gupta direcied him to a bar aea end said thal they
wee sefios dout ofbnng him the REXD milion and it would be deposiled nta an
accourt of his choice or tha they could open an account for Mr Jona and he could
"stesh H in Cubai”. Mr Jonas said the Mr Gupta then said thal, lo show thal they were
sariows. ha could “give [Mr Jonas] RB00 000 now™ and he asked Mr Jonas: "Da you
heve & bag of cEN | give you something o put it LT, My Jones sakd a1 this siage Mr
Gupte seemed & want (0 Show Hhim the cash. Mr Jonuss 164d Mr Gupta thet he oid not
want money and iha he had thought that Mr Gupla was going 1o lell him whal i was
that Ihey ware daing

4. MrJones wdified lhal he then loid Mr Gupla Ihal he was i @ rush 10 calch his plane
bu woukd be retuining fom e Easlern Cape on Sunday the foliowing waek and Mr
Gupta could povide him with a list of wha Ihe Guptas did Mr Gupla then lold
Mr O Zuma o make arsngements for Mr Jones ta come back it seems implid | to the
Gupta rasidence the following Tuescay eng thal Mr D 2uma showsd B Mr Jonss to
bring & bag Mr Jonas then asked Mr D Zuma '© take him back 10 his car but Mr Gupia
sad that he slill wished o continue this meding with Mr D Zuma andsaid 1hal anolher
ca would ke Mr Jonas 1o the airpor. Mr Jonas testified that al the end of the meebing

Mr Gupta repeated his siatement tha {hey had ipfformation on him and that, # he

R ombh S p & pesE 2T
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suggested 1hal the meeting had occumed. they would “kill” him Mr Jonas was then

driven & the airporl ¥

Mr Jonas slated in his statement to ibe Commission that he was yvery shaken by wha
happened & the mesting Mr Jones said that due to the sensitive and threalening
natwre of what had manspired & the meeling, and because of the uncerainty of ihe
events that wee playing themselves out on & national besis, he decded tha he would
discuss what had cccured wih people he could frust. Later tha day, Mr Jonas
contacted Mr Nene and advised him that he had something senious o tak to him aboul.
Mr Nene was on his way to RwaZulu-Netal and they, thesfore sgeed 1o meel with Mr

Jones an his return on Sundey, 25 October 2015,

On Sunday 25 Qebber 2015 Mr Nene cortacted Mr Joras and ssggesied thal they
med lhe bllowing day, Monday 26 October 2015 and Mr Jonas ageed ta the

suggeskan,

Mr Jonas returned to Johannesbury on Sunday 25 Odober 2015 al approximaiely
4:¥pm. He stated thet he spoke to Mr Pavin Gordhan and asked if he coutd sae him

Ieseek his advice and guidance.

h his statement & the Commission daikd 11 Oclober 2018, which he confirmed in oml
evidence, Mr Prawvin Gorghen said thal on 23 Oclober 2015 Mr Jonas conlacted him
and expressed tha weh 10 s8¢ him upon his reum flom the Eastemn Cape on Sunday
25 Odober 2815. Mr Gordhan sad thal Mr Jonas appeared upset by something bul did
nol discuss ary detils regarding why he wished 1o see him Mr Jonas eslified tha on
Sunday 25 Ocober he mel with Mr Gardhan al the latter’s official esidence in Prefona.

Mr Jones' descnption in his stakement af his embhoaal stete after the Saxomwenid

® Extibit G4.p 8, peras 268-5.



meetng 5 consislent wilh Mr Gordhan's description of him when, accoading to Mr

Gordhan, they spoke on the phone on 23 October *

4 Mr Gordhan festified that, mdeed. on Sunday &5 October 2015 Mr Jonas pad him a

vidl g his home in Pretoia. Mr Gedhan desoibed his observgion of Mr Jonas on that

oacamon fhis:

"117.2Mr Jonas appeared extemely disttaught, upset and emitional. He sestned
unabila o hesilant. to disclose specific dotal about what had cassad his (perhaps dug
to Ihe pesanca of My wife), andsaid he fowns Lhe skustion intolatable and that he
wanled 10 razign

117.3.1 fried 1o calm him down and %o piavanl m rom makng any dastc dacisons
givan hia slats of mind. | dissuadad him from resigeng. advising hm thal 8 vould ol
be in tha bast! nierests of tha couniry for hirm fokave his position.**

4. Mr Gordnen mko undamtood thal Mr Jonas was planning 10 discuss his situsfion with
Mr Nena.t? in the sisternent Mr Gordhan dig noisay that Mr Jones told him thet be had
had a mesting & the Gupta esdance and & menber of the Guplta Bmily had offenad
him he posijon of Minister of Fnance it he would work with them and had offeresd i
RE0OC milllon. Nor dd Mr Gordhan say that Mr Jonas told him tha & menber of the
Guple Bmily had said to him they, it he worked with the Gupla smiy a5 Minisler of
Finahte, ha wouid have 10 gel nd of certain officials within Nahonal Traasury. including
Mr Fuzile, who wes the Direclor-Genera! of National Treasury . Mr Gordhan also did not
slale that Mr Jonas told him that the Gupta fimity member at the Saxcrwokd mesling

tid hin that Mr Nena would be ramoved from the position of Minisler of Anance

47.  Although, wilh regard 0 the meebng tha Mr Jonas and Mr Gordhan had on Sunday, 25
Ocbber 2013, Mr Gerdhen did nol as indicded above say thal Mr Jonas told him that

al the Saonwild meeting an B October 2015 e had been made an offer of

4 ExhiBHNY, pd1,parali?.
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appoirtment & Minisker of Finance tha he had been tok that M Nere would be
remaved as Minider of Finance, in his statement of Avqust 2018 W Jonas said that,
given tha Mr Gordhans wie was present, he decided to provide Mr Gordhan with a
high kvel oulline of what had happened. However, he did 52y In the statement That he
wid Mr Gordhan that he had been invited [ a meeting ad hal indiveduss eesend at
hat meeting had ©id him thd he would be made Minister of Finance and that they had
offered him maney and that he had rejecied the offer. Mr Jonas stated in hes stalement
that et that meetng he was “stili deeply shocked, angered amd dispirited”. He dso
testfied that nhe told Mr Gordhan hal he thought tha he should subimit his letier of
reggnation Lhe following day* Thet 15 consslent wilh Mi Gondhen's evidenca about
that meeling Mt Jonas alsa staled in his slatement thal Mr Gordhan suggesikied that he

should nol resign d that dage

48  Mr Nene alse compboraied Mr Jonas' version In his sialement of T Ogfober 2018
submitied b the Commisslon end in his ol evidence M Nena confmed Lhal Mr Jonas
cdled himn on Ihe atternoon of 23 Octeber 2015 and asked 10 see N on Surday ** Mr
Nane testified that Mr Jones' col cav in afer he RO jus et & NEDLAC maeeting &t
MEDLAC House in Rosabank * Mr Nene sad that in tha! issephone conversation Mr
Jonas kid him Ihal lhee was an urgenl mater thal he wanied to shase with him but
hey agaeed to meel on Sunday, 25 Oclober 2015 because he (ie Mr Nengy was on
his way & ORTambo Intemational Airport to cach a flight © KwaZuks-Natal. + Mr Nene

sad that he got ihe impression that Mr Jonas wis agitded.= W Nene also confirmed

L Exhdblt C1, p 1), pan M
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tha on Sunday 25 October 201% he and Mr Jonas agreed 1o mest on Monday, 26

Oclober 2015 and thal they did meet @ the moming at Nationa? Treasury <

Mr dons feslified ihal n the meeting thal he and Mr Nere had on the moming of
Monday,26 Octcber 2015, he brielked Mr Nene as fo wha had happened at the
Smxonwold meeng of 23 Ocbber 2015 He put 0 this way 1n his staement of August

2018.

‘1 fold Mr Nene feaclly whal had happesad al lhe Saxomwold mealmg, noluding
Ihat | had bean 1ald.n clear terms that he was goinglo ba remored from offica™ >

Mr Jonas eslified hat Mr Nene msponded to this by saying that maybe he shoukd
resign becouse he was going 1o be fired anyway. Mr Jonos seid the, given the advice
that Mr Gordhan had glven bim, he syggesied 1oMr Nane thal he should nat legign and
ey could ighl on” if anly & hold the line for the linance department®’ Mr Nane also
cortoborated Mr Jones' version tha this (s whal M Jonas told him when they met on
Mongey 26 October 2015,

h his affidavit and evidence belore the Commission Mr Nene said thal he head fof he
firg lima that ha would be removed from office whan he mel with Mr Jonas on the
moming of 26 Ocobar 2015.% h his affidewt of 1 Oclober 208 and oml avidence Mr
Nene revealed that Mr Jonas told him about the ofler made to him al the Saxoraold
mesding includng the amounts of REOO million and RE00 000 — mnd that he had ejacied
the ofler . Mr Nene tedified tha Mr Jonas infoimed him that the Guplas were aware of
an imminent Cebinel reshuffle abow which thee wee rumouwrs circulzing n the madia

which included names aof certain Ministers including his name as same of the Ministers

% Exnjon K1, P16, paray 38.9

HEmi G, p il para 30
Y Exniol ©1,p 15, paie 39,
HEss KT p A, paia A5



&3

whio wer & be dropped from the Gabinet. He sided that he recilled thal be even asked

in his canversation with Mr Jonas: "Who are they to offer you the job of Minisler?™?

Lt Ms Mosio Mothepu former CEO of Trlkan Advisory dischesed inkymabon regarding
misconduct an the part of the company as well as its executives. The CECQ of Trllien,
Mr Brc Wood, and other emplayees atiegedly had prior knowsedqge of the dismissal of
Mr Nene es Minister of Finence end the eppontmem of Mr Des van Rooyen by
Prgident Zuma. Ms Mothepu testified that on 26 Octabe 2015 Mr Wood informed her
tha Mr Nene would be dismissed a Miniser of Finance. He informed her “that the new
Minisier would be mor pliable, and he would approve various transactons that he old
Minisker was nol approving”. ana baing the Nuclear Deal *He, however, did not 1sll het
the identity o the new Minister® s interesting thet the same moming of 26 Odobe
2015 on which Mr wood was billing Ms Mothepu that Mr Nerw wis going 16 be firedis
he same marning &n which Mr Jonas and Mr Nene had a meeting al Netional Treasury
and Mr Jones told Mr Neng sbaut his meeling al the Gupla residence on 23 Oclobe

2015 inciuding thal he nad been lokd al the Gupla esidence 1he previous Fraay that

Mt Nene was going o be fired &8s Minisier of Finance.

5, A lhd ime Ms Mohepu did not undersiand Ihe significance of wha W 'Wood was
saying. Later tha morsing, Mr Wooc sent an email {0 Ms Mothepu to which was
attached a document which essentially outlinad the initiatrves that the new Minider of
Finance was going [0 approve. There wera sboul 1) indiatives in the documert as well
as e pownlial fees thd Regments & the tme was going 10 satn Hes is tha

document:

“Nalional Treasuny
Duscussion Potrts- Kay Inttiatves

“* Extb K 1,p 15, paras 39411,
Y Transcript 10 December 2020 p23-34
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1 Colater alised Municipal Debt- Assist bor 2 municipal entibes 1o officiontly tap
Dabt Capital markete fhvough Boitating the colialaer aka ten of debl fwith the
financial assidance of DBS3Aand PIC through supgon for the Mezzamne poction of
lhis collakralised dabl This will assist h the infrastruches oot requied of e
country, and will vith NT oversight and assistisee ) bagin tohstd nancial Ssapline
cumantly lacking ir 1he Ser 2 municipalites.

2 DBSA Fundmng Model mova lha DBSA 10 a o affcen funding model (s
opposed to samply issuing long dated DCM dabl), thereby educing tha manen
required by DBSA h their lending moded, and supportisg Niore efficieal ifrastructure
roliout 1n 1he counlry jparticularly municipal i niestructure

3. Restructwe National Treasury Debt Analyse the NT debt podiclio with a view
lo radructura nonafficienity priced of sructured debd - theraby reteving Ma fiscus of

eomes ol the excemve dabt burden

4 Debt Redemplion Management Imstl disdpie in lhe SOE's and
Munkj it s to adequaisly provide 1of and irmest for the rodemphion of exdaling and
naw debl- Ihemaky peevenling thesitualion whereby new debl s incwTed cimply to
rapay existing debt (conllavention of both FAMWA and MAWA)

5 Collaisaiead Poparty Developments Aliew fot organs of $IMe habionat,
pevincial, municipal and SOE) lo facdilale infestruclual and econon wc
gavelppmenl thipugh s8ding up propary davelopniant hunds with Gacess {(non-
norey piopertiss, Thasa funds 10 ba managed by sxperisaced and accradited
portfolio managens Al capital requirements for th property devblep i 1ls with be
mised 00 & ring-fanced DA by the fund managens on behaf of lhe knds.

8. Hybrd Debt Issuance- Suppor ihe isauance of Hybnd deblesssuanca by SOES
in order 1o bolsler theer equilty posetinns- hereby raducing The Squty NEOCU STt
ol the SOEE on the Stde coffers pn particular Exkom ). Enguning thal the hybnd
inslrumenie are in bl quasi debi (B subordinded deby, and that Ihey doril confer
©al aquity rights and basefils,

T Projpct and Spedaiised FAnance- snsum thal pisjeds thal gualify from a
commarcial perspective, an financed on a project/spocialised fnance Basis B
some Eskom Transnet, provincial and National projacts). This wif recduce tha
pressue on S0E and Mational Gov balarnice shests

B SA Maliohal Black Bank- faciklale the establishment of a black bank in oler

lo ensum stde business supporis black indusihry. State wage accounts SOE,
povincial Govenmeals and municipalities will tga e zacvices of thiz hank as
¢ ppmed o the senvices of lhe curen conmercial banks
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8 SAHMalional Black insured- ensure that the stde supports the estabiishment of
a nabtional black insuer for the shart baim msurance pguiremants of state wehicle
Aeal, aircraf] infEstruchure msancs and other assel insurancd. The national
nisLreT will work closely wilh stae 1o ensure thal the ighl products and partnesships
am esiablished kar the banaht of all.

¥ SA National Black Life Company- Assisl h the eslablishmerd of a Nabonal
Blackife company fothelfansurance requiremenisofstate and siale employses

fife cover, funeral cover credil Iife, . additionas mveslmt products).”

Accaordng © ME Mothepu Mr Tebogo Leballo, who was the financial direcior imore
precisely Chigf Financial Office of Fegmenls, told hee a few weeks laler lhat Mr
Mchamed Boba (henh a “principal” @ Regiments, feporling ta Mr Whood) was gosng o
be the new Minislers special adviser * Accordng 1o Ms Mothepu the pumpose of
placing Mr Bob& a the office of the new Minster of Finance as the Minisii's special
advisor was 1hal Mr Bobal could provide Trillian wilh inside nlfomalion on {endes

ineluting price Bnd Bchnical specification™

Ms Mothepu salsd that six wegks afer Mr vwood had inlormed her thal a ngw Minigier
woud be appointed Mr Van Rooyen was appoinied & the new Minisiar of Anance
This was on he 9™ December 2095, Ms Mothepu tesiited the ihe next maming - that
i3 an 10 Decarrber 2015 - she sald 1o Mr Wood: "Oh you were right” and Mr Wood

rasponded, “yas, | wasl®

Ms Mohepu testified tha, afier Mr 8obat had been appointed 85 Minisier Van Rooyens
Specigl AVIBON, ha wWas gven a counesy driver o driva him 10 Pitofia avery moining.
She ako estified that Mrwood had appointedd  FR company 1o write the new Ministers

speeches Thal is Mr Das van Rooyens speeches

& Transcript 10 December 2020 pp 36-37, 5%,
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Ms Mothepu further testified that Mr Wood used his prior knowledge of Ministena
appoiitments for his cwn commecial besefits She said thal she was iold by
unconfirmed sources tha Mr Wood being & frader, eded cn the nformation of the
replacemert of Minister Nene. Mr Wood apparentty bought dollars because he knew
tha the removal of 8 Finance Minisler was gong o afect the Rand. The day the
announcement of Mr Nene's removal was made. MrWood reversed the rade and
apparently made hundeds of milons of Rands. Ms Mathepu could not cosfirrm his but
the sad ths is whe she was bid

Mr Jones testilec thda on Sunday 26 October 2015 he received a tex] message fom
Mr D Zuma & 20h22 which read: “Good evening, Sk, | tried 1o call. Please elurn my
cdl when you can”™ =Mr Jones does hot gppear 10 have responded Lo that message on
tha same day. However. he seys thet on Monday 26 October 2015 et 06hSE b reCaived
a texl message which read; “Hi broer, Can we posipone loday's 550N 10 Thursdey
Did nol reallee how hectic my afficial schedule I¥'.® As sialed by Mr Jonas |he
atiangement @ he end of he meeing on 23 Oclober 2015 was 1hal a further meeting
would ba bakl On TUsSEy, 27 Ol 2015, Sa thik quetion AfEeE: WaS thil 445100
that Mr Jonas spole sbout in his message 10 Mr D Zuma the meeting that had been
planned for Tuesday or was it somelhing @lse? This ted message may coiroboiale

Mr Jonas' version ihal the discussion on 23 October conlemplaled anolher meeling on
Tuesday h ems of Mr D Zuma’s version and the varsion of Mr Hiongwase ihem was

an arapgemant for another meeting the followisg week,

Mr Jonas alsc gave evidence tha he spoke 1o Mr Hiongwane on two occasions n the
evening ol 23 Ocipber 2015 afier he had arived in Port Elizzbelh He staed ihal he

expressed his disgust 1o Mr Hongwane for his role in him being laken 1o a meeling with

= Euiiblt C1,p 10, para 38
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a member of the Gupta family # In his affidavit delivered i support of his application e
leave D cross-examine kMr Jonas, Mr Hiongwane did not dispite Mr Jonas® evidesoe m
fis affidavit that he had spolen 10 him during the evening of 23 Ociober 2015 and

eypressed his disgusl d@ Mr Hiongwanes ohe in the Saxnonwold meebng.

Mr Hiongwane testifed tha some time prior 10 23 Octeber 2015 he was told by Mr
Duduzene Aumsa tha he had head rumours thal Mr Jones wes Qoing around telling
people That be (ie. Mr Hiongwane) was blackmailing him. Mr Hiongwane sad thal Mr
DZuma sad his o Hm two or thee times and on the second or thikd occasion he told
Mr  Juma thal he shoukd convere a meelng involving him, Mr D Zuma and Mr Jonas
o discuss his mebter When asked whelher he asked Mr D Zuma ol the time wha had
tid him this dleged rumour about Mr Jonas his answer wes 1hal be did nat ssk him.
when Mr Hisngwene was asked whéther he had ssked Mr D 2uma what sccording to
he rumour, Mr Janas had 6aid Mr Hliongwane was biackmaiting him aboul his angwer
we lhet he did nol ask Mr D uma

According 1o Mr Hiongwane. 1he ageement of arrangement between Mr Hiongwang
and mMr D 2uma was thal Mr D 2uma was the one who shouk] appeach Me Jonas ad
corveng a meeing of the lhiee of Ihem 1o discuss the rumour, As Mr Hlongwane's
evidance reveaied. prior lo the meeting of 23 Oclober 2015 Mr Hiongwane and Mr Jonas
wele Interacting very frequently s friends - heving meetings and taking on the phone
about anything and everything, n other words, on Mr Hiongwana's version he was
paty b an agreament with kr © Auma that Mr D Zuma should speak 1o Mr Jonas and
corvene a meeling in which Mr Hiongwane Mr Jonas and Mr D Zuma woukld discuss

thg dleged rumour.

BEBIE CI_pB, para 52



&  What b srange about this part of Mr Hiongwanes version i this. Mr Hiongwane could
na/e easily called Mr Jonas and either asked him about the rumour or aranged the
meeting himsef and ensured that Mr D Zuma dgtended the meating: it does not make
sense for Mr Hlosgware and Mr D uma fo have decided thal Mr [ Zuma should
contacl Mr Hiongwane's |onglime friend lo convene a meeting fo discuss an 1ssue
badween the two of them ie. Mr Hlongwane and Mr Jonas h lacl & the meeling ilsel
Mr D Zuma sppears not to have cantibuled anything of significance He did nol even
Ell the meding who had told him tha Mr Jonas was gaing around telling people that
Mr Hiongwane was blackmailing him Indeed, he did nal even Bl the meeling what,
according o the dleged rumow. Mi Jones wes alieging Mr Hiongware 10 be
blackmaling him T or aboul. bk this segard Mr Hiongwane was asked whether he
asked Mr D Auma who had given him This inkmation and he said that he did nol get

o sndwear

63  One of the things hel Mr Janas sald Mr Gupla 1oid him on 23 Oclober 2015 is thal Mr
Erian Maolefe was one of he peopie who wee woarking wiih Ibe Gupias and Mr Molele's
Cartir wis safa® [t I3 Niersing thal when the Public Protector investgated the
ralatonship between Mr Brian Molee and ihe Guples. she found thal Mr Mokele
seemed © have been very close to the Guplas. h her mport “Siale ol Caplum™ the
Public Protector pointed oul tha Lhe cellphone ecords of Mr Brian Maolefe's cellphone
md Mr Alay Guplas cellphose Evealad tha belween 2 August 2015 and 22 March
2016 Mr Brien Molete had caled Mr Ajay Gupia fortyfour {44) tmes and Mr Ajsy Gupia
tad caled Mr Snian Molefe ¥ times.* Therefore. duning tha period of pEt under eight

months the two men had calked each olher 58 imes.

bl C1.pT, pad 23
& Public Prolector, ‘State of Capture Report’ p 123, pasa 597



64  The Public Protector foumd 1hat the cellphone reconds revealed that between 23 Maech
2016 and 30 April 2016, Ms Ragavan, an associate or emplyyee of the Guptas made
11 cdis to Mr Brian Mole® and sem him four {4) tet messages # The Public Proector
also stated in her eporl tha between 5 August 2015 and 17 Nevember 2015 Mr Brian
Maoieke could be pfaced in the Saxenwold aeas on 19 occasons ® She also lound that
there had been seme calls bdween Mr Brian Molef and Mr Nazeem Howa a Gupta
assoclate, and between Mr Brian Molefe and Mr Rajesh Gupta®™ The ol & one reconds
urd by the Public Prolector reveal thet Mr Brian Molefe wis very cloge 1o the Gupta
tamily of atleagt Mr Ajay' Gupta. In his evidetice before the Commesion Mr Brian Mok
admited that he was a fiend of Mr Ay Gupta andsaid thet Lhey hed been frends over
a lang period Neiher Mr Hlongwane nor Mr Duduzane 2uma syggested how Mr Jones
could heve known that Mr Brian Molele was close (o the Guplas if 1 was nol because

Mr Gupta told hm $0 on 23 October 2005

& Boh MrJones and Mr Hiongwane esiified ihal, pricr to the meeting of 23 Octaber 2015,
hey had been frlends br many years and interacted flequently befole Ma meeting dut
that tha friendship #nded subsequent 19 INAE Medting. On Mr Hiohgwane' s evicence it
is not cles what [ is thal would have ended their friendship ol many yeas and in this
regard Mr D Zuma testifed that, when tha mealing ended, thaey were all happy - they
wer ‘cool”, a5 he put it On Mr Jonas® version il is clear that whet ended the friendship
wes |ha he wes "disgusted at Mr Hongwana having been part of the plan for him 1o
be wken to the Guptes whem the Guptas made him ihe ofier that was mede 1o him On
Mr Jonas' version when he left the meeting he was very unhappy and he called both
M Nene and Mr Gordhian about whal had happened 1o hin. This was cosfirned by

Y Putllc Frolecion “State of Captue Report' . p123. pam 588,
& Publlc Protecior, “State of Captive Report',p #8, paraS 100
“Pyublic Proteetar, “State of Capture Report'.p 124, pam 5101
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tath Mr Mene &nd Mr Gordhan when they gave evidence On Mr Cuduzane Auma’s

version theke would have been nothing to have upset Mr Jonas

66 Thee ae a& kst tur things thal Mr Jonas tald the Commisson were said 1o hm by
M Gupla d the 237 Oclober 2015 meeting thd seem lo have subsequently been
shown to be true First,he said that the Gupta bother told him that President Zuma was
going o fie Mr Nene es Mnister of Finance. Mr Nene wes fired sbout six weeks dler
the meeling. Sacond Mr Jona said thal the Gupta amily had made Me O Zoma a
bflliorare. Mr D 2uma dd not deny tha as 81 23 October 20153 he had been made a
blhionare by the Gupta family  Third Mr Jonas sad thd the Gupta brother 1old him that
Mr DZuma had aleady bought & hause in Dubal ®* Mr D Zuma dd not deny this in his
oral evidence athough he bad denied it n an affidavil eariesr on when he applied for
leave 10 Cross-gxaming Mr Jenas, Mr Jonas tesified that the eason that the Gupia
brother gave ee the resson why President Zuma was going to fire Mr Nene as Minister
of Anance wos thet he would not work wilh the Guplas which would have been an

flegitimale and Hiegal reason for Presden Zuma 10 file Mr Nene,

. The eason adwanced by President dsma for firing Mr Nena did nol make sense He
sdd thaet Mr Nene had been pedarming very well as Minister of Fnance bul he had
decided to damlss m beacause the ANC Top 6 had held s mesting and decided that
he shoud be deploved to 8 position in the BRICS Bank that did not exsst yet, had not
been advedised and which he had no authonty 1o afer 1o anybody on behalfl of the
BRICS Bank_ Fourth, Mr Jonas istilied that al tha mesling the Gupta brothat told him
tha “the okl man will do anything we tell him o do” # | have aleady found elseder e
in this Report thal Mr Themba Meseke wes emoved hom GCE on the nstructions of

Mr uma hecause the Suptas wanted him remoked as they had told Mr Masseho they

* Exnibll ©
* Extilbil G

pata 23
Pl 22

-
w4
2



&8

69,

i1

would gel Mr Zuma to mmove him | find thd 1be statement that Mr Jonas said was
mede by he Gupta brother who mel with him on 23 October 2015, was frue Mr Zinna
hss not given a rational explanaton for dismissing Mr Nene Mr Nene's dismissal 5
aother example thal shows tha Mr Zuma would do mything that the Guplas wanted
fim b d¢o_ The slatement tha Mr Jonz dinbuted o the Gupla rother, namety that the
Gupta brother sed thel Pesident 2uma would do anything they warled him to do s in
ine with what according ta Mr Themba Maseko Mr Ajay Gupta said ta him at 1her

meelng N Oclober 2010 or & ary rate towards the end of 2010

Furthemmore, Mr Jonas 1old the Comimision thal Mr Gupta had told him thd one of the

pecpla wih whom he Guplas were working was Minister Lynn Brown This Commission

hes elready found tha Ms Lynn Biown wes working with the Gupias.

Mr Jonss asc told the Commission that Mr Gupta iold him thal Mr Brian Molefe’s caeer
wes sale and nobody could louch him Bvidence heamd by the Commission has revealed
thal, indeed extraordinary measures wem 1aken by Pesikent Zuma, a friand of the
Guptas. Mmister Gigaba, another fiend of the Guplas, Minider Lynn Brown and Dr
Ngubana (as Char of ihe Eskom Board) (o acconmodata Mr Brian Molafe | seems
fue Ihd he Guptes wer laking cae of him Hewe ai the extraoidinary things that

hege four peopte did £r Mr Brian Mokefe,

The firsi is thet, when Minisier Gigaba had to pick the Goup Chief Executive Officer of
Tronsnel from the {op thiee ecommended candidaies, he picked Mr Brian Molel even
though D¢ Mandla Gamsho had scomd higher points 0 the inlarview. Obvioushy
President Zuma had given a go shead to that Ms Lynn Brown got Mr Brian Molafe
secorded o and ultimately sppointed 28 the Group CEQ of Eskom without s
compeflive ppeess which could have altmcled a candida whe could hare scored

higher poirts than Am h the inerviews. Dr Ngubane ensurad that Mr Brian Molde was



gken an extracrdinary pension regime to which he wa nol entited when he left EBshom
afier the elease of the Public Protectors Report: 3ate of Capture That pension was

subsequenthy Se aside by the High Court

Despite the Bct that when Mr Brian Molele left Eskom al the end of 2016, he had in
effect said he was leaving so that he oould clear bis name and he had not cleared his
name 66 yet 65 8 February 2017, President Zuma and the African Netional Congess
sert Mr Brian Mokdfe to Parliamen! 8 an ANC MP. Mr Brian Molele had not been on
the AMC lid of polential membes of Ferliamen shead of the 2014 general election

However, somehow The ANC allowed him 1o jump the queue and be lisled as the mext
peEan to be made en ANC Marber of Padiament in February 2017. This musi mean
tha someons else who wes next n line ih the list wis persuaded nol 10 avail hirnvsel! of
harsat 10 be the next ANC Membar of Pardisment $0 thet Mr Brian Molete Could Lake

up hat position,

At he Ime here was a lot ol specuislion in the media 1hal Mr Molele W joining
Parliamenl ahead of mplacing Minister Gordhan & Minigler of Finance The sdesnce
led In the Commission, 85 deall wih in ihe context of the discussion of Minister
Gordhan’'s dismissal as Minisler of Anance on 31 March 2017, bhas revealed |hat
President Zuma wantad 10 appaint Mr Brian Molefe s Minkgter of Anance 1o replace
Mr Gordhan end he nearly appointed him It wes only bacause the five of the Top 6
officials of the ANC pbiected (o that plan when be told them 5S¢, Mr Gupta must have
tld Mr Jones indeed (hat Mr Bian Maolefe's cemer wes sale in Bct after five of tha
ANC Top 6 officials of the ANC {excluding Mr Zuma) had objeded 1o Presigent 2uma
appoirting Mr Brizn Molsfe a5 Mr Goxthan's replacement, a plan was put in place that
seems o have been intended to save Mr Mole® from having o s# in Parliamentas a
backbencher now that he had nol been appointed & Mimiger of Finance b terms of

tha plan the Eskom Board, ked by anolher Gupla associde, Dr Ben Mgubane.
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rescinded the agreement in 1erms of which Mr Molefe had lefl Eskom — namety anearty
retirement agreement and Mr Molefe esigned from Parliament 1o go back io Eskom as
s GCEG. All this without Mr Molefe having cleared his name tha he had 5aid he
wanted o clegr when he [el Eskom. The whole thing was like 8 oxous. Growm up men

and women Echaving in a birame way in order 1o please the Gupltas!

One of the things tha Mr Meseko testified Mr Ajay Gupta had told him & that. if thee
was a Minister who wes nol co-operative, he would call Presidend Zuma and the laiter
woud "sort” them "out™. In his iterview with lhe Fublic Protecior Mr Maseko liier alia
sed thal efler he had told Mr Ajay Gupta thd things dd not work the way he (ie. Mr
Ajey Gupte) wanted them to be done Mr Ajay Gupta said: “No thal 5 how the sysem
worka now Il them is a Miniser who is nal cooperative | 18l him, he sors them out.”
The retarence (0 “him”™ w& & efarence to President Zuma Lakr on Mr Ajay Gupla
sad Ihal he had regular meelings wilh Presidesl Zuma So he would tek to the
Presidenl and the Minigiers would be summoned and hey would be instrucked lo
transfer he budgel b him Whal Mr Maseko told the Commitsion Mr Ajay Gupia said
Amounts [0 $aying 1hal the formaer Prasident would do anything thay wanied him o 4.
Mr Jonas' evidence was tc the efiect Lhal the Gupla brother he mel a1 the Gupta
residence on 23 October 2015 effectvely told him 1he same 1sng aboul thew coniod

over Mr 2uma

Thers ame various dificullies with Mr Hiongwanses and Mr D) Zuma’s version thal the
puipose of lhe mesing they had with Mr Jonas al the Gupte residence was simply 10
ask Mr Jonas aboul the rumour that Mr D Zuma tolkd Mr Hiongwane he had heard tha
Mr Jonas was going around telling people thatMrHlongwane was blackmailing him,
First, if &y parson wee o tell you that e has heard a numou bty 15 acTusing
you of blackmaling him, the first two guesbons you wouldask that person - n whatever

oder- would be:
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a) whee dd you get that hformaton from or who told you that that persen 5 going

aound Eling peaniz that 1 am blackmailing him?

ity wha 15 he person saying lam blackmalng bim about or for? h olher words,

whal am | alleged to wanl so and so o do?

These are he fiist two mosl natural gquesbons you would ask. Mr Hiongwane did nat
ask Mr D Zuma any of these queslions before he asked him 10 conwene a meeting for
&l three of Inem 10 AiBCUSs the rumour. He dedded 10 ask Mr D Zuma to comvene the

meeting whan he gl did not heve even the besic Informetion about the alleged namour,

The probabllities favaur Mr Jonas® version, Itis accepted by all coacerned that a meeling
did take place o the Gupa retidenca hat wat atended by Mr Jonas There are two
disputed | sses. The one s whethar a Gupla biother atended ihal meeting. The secend
5 wha was decussed N |ha meeting. On the ssua of whal was discussed al 1he
meelng. Mr Hongwane and Mr C Zuma lestified thatl ihe meetng was 10 discuss &
rumour 1hal Mr D Zuma had become aware thal Mr Jonas was gaing around leling
pecple that Mr Hiongwane wes biackmaling Mr Jonas, Mr Hiongwene \eslified thal he
had heard sboul thase allegations fom br O 2uma and ha had asked Mr D Zuma to
coevane & meding Lvolvieg the two of them and Mr Jonas (o discuss the gliegations.
M Hongwane sad tha al the Gupta residesce Mr Jonas denied the allegation that he
wes kiling paople thal Mr Hiongwene was blackmailing him Thal s the only thing tha
Mr Hiongwane testified Mr Jones 580 & the maghipg O Mr Blongwanas and Mr D
Zuma's version it appears as ff the meeting mud have lasied for onty a few minues
because nether Mr Hlongwane nor Mr C Aima was able to gve any olher detals of
wha was discussed dinng he mesing. Why would they have taken the trouble to go
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and hold theseeting away from the Hydt Holel if all it was aboul was whelher Mr Jonas

admitted or denied the allegations?

7 7. Wha t 15 stange aout Mr Hliongwane's version &5 thal he says that he and Mr Jonas

79

had been good friends for many years The gueston is: if he and Mr Jonas had been
good flends over many years, why would he &k sonebody who was a smEnger o
Mr Jonas to corvene the meeting? Why would he not contact his friend himself and
then &k Mr Duduzane Zuma ta come o the meeting? Why woulkd e not dscuss this
1ssue with his friend first?¥Why would he need someone unknown loMr Jonss 1o biing

them logeher?

On Mr Hiongwana's version, he seems naver 1o have raised his concem abow he
aliegaton wih his good friend prior o the meeting & the Gupla residence. Thals
sitange. Do you do that with somebody whao I8 & good friend of many years? Mr
Hiongwana's varsion 450 doas not lell us what 1he aleged blackmailng was about.
Furthermere. he only 1hing that Mr Jonas is aleged to hava done d tha meeling was
o deny the diggalion that he wassawing 10 peopla that Mr Hiongwang wak blackmaiing
him, So ihe qusstion arises: how lang did 1he meeling 1A6C It Mr Hiongwanes version
is Irue, hal mesns that for a long ime the thiee sa in Ihe meeting withoul taking On
M Jonas' version the meding lasted as long a8 A did which was not a matter ofa few

minuies — but mare than an hour because he and Mr Gupta had a lengthy dscussion.

Mr Gordhan gave evidence which supparted Mr Jonss' version of whe happened when
he met with a Gupta brether, Ducuzane Zuma and Ms Fana Hiongwane This does not
maan tha thd is because Mr Gordhan tesiified tha Mr Jonas 10k him evelything a5 he
subsequentty lokd the Public Prokeclor and this Commission Howaverl il does mean
hat his evidence of wha Ms Jones {old him on the eftempoon of Friday, 23 Octobes 2015

when Mr Jonz was on his way 1o the Srport and what he told him when they met on
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Sunday 25 Oclober 2015 & Mr Gordhars offical residence in Freloria — and wha Mr

Gordhan picked wp in the conversation is consisten with Mr Jonas' version of what he

westified had happened tha diemoon & the Gupta resdence . hr Gordhan descdbed

hs interaction wih Mr Jonas in the ltdephone cotversabon on the aflemoon of Friday

23 Oclober 2015 and n their meeting on Sunday 25 Oclober 2015a5 follows: S

“1171 Mr Jonaa conlacied me on Fiday, 23 Oddobar 2015, ‘withing 1o ase me upon
hvis restumn from the Eastem Capa that woelkond  Ha ssersad upaet Dy something but
tid nol discuss any details mgarding why ha warted ioeea me.

117 21wae visited by Mr Jonas on or aboul Sunday 20 Colober 2095, at my
Pmataria homa M Jonas appeamd estemoly celaught. upset and emolicsal. He
epamed unable or hesitant o disdose spacific detad aboul whal had caysad this
parhaps due 16 the presencs of my wifel andiaid he found the siiuabon intolsrable
ang thal e wanled torgsign,

117.3. lirigd 1o calm him down and 10 prevent him oM making any draslic decitons
piven hie date of mind , | dseuaded him rom resigning. advising him that 1 would
nol ke in the beal inleesls of 1ha counlry for him 1o eave b soilion

1174, Juiderslood thet he was slso planning lo discass hissituation wilh bMr Mens.

117 5. Following my re-appoinbnent as Minister of Finance Ibecame aware of mors
dalals of the offer mada to former Depg Min Jonas at the Gupla compound 25 wae

ller confimed by him in his macia statemant, andg elaboraled on further in his
claignant and ewie e akgady prowded lothe Comin pgon™s

80 On Ihe probabiliies Mr Jongs™ varsion is the ulh, Mr O 2uma and Mr Hiohgware's

version fals o barejeced & afBbrcalion Her are some of The easons why Mr Jonas’

version must be sacceped 25 rue:

B = bl M

& Exhiblt M1, p4243 para 1171 - 1175
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soon dler the meeting and as he was on his way to ORTambo Inmtemational
Aiport icoming fom the Gupta residence] Mr Jonas caled bath Mr Gordhan
ard Kr MNene and bath tedffied that when he spoke 1o them tha afiernaon, they
could Bl w0 efiect tha thee was somethng wiomg. i his conversdion wilh

them they agreed to meet him on Sunday X Oclober 2015 separalely

when Mr Jonas had landed in the Eastem Cepe the same evering of same
aftemoan he caied Mr Fana Hioogwane ard expressed his dsgust a1 whal Mr
Hongwane had done to him by being part of a plan to 3k him to the Gupla

esidence and he teld Mr Hichgwane never to do thal again

whan Mr Jonas mal with Miniger Gordhan on Sunday 25 Oclober 2015, he
wankd 1o resign and Mr Gordhen dissuaded him fiom doing so: the contert of

thet ciscussion also corobarales Mr Jonas™ version,

Mr Jonas 5ad hat he we 1old by the Gupta brolher wilh whom be had 1he
discussion hat Mr Nene woulkl be filed and indeed, Mr Mene wis feed six
weeks (aler.

according o Mr Jonas Mr Gupls had told him that if he ageed 10 be the
Minister of Finance end to work wilh them they woudid provida him with advisors
ad tha person who wes appointed 10 suiccied Me Nene es Miniser of Finence
after Mr Jonas had rejeded the Gupia offer, namely Mr Das Van Rooyen, came
b the Nabonal Treasury with Guplalinked adwvisors one of whom he only met

&r the first time a day or two after his appointmest

accordng to Mr Jonas, Mr Gupla okl him that bwo of the people with whom the

Guplas were working were Mr Brian Molefe and Ms Lynn Bown and  indeed.,
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he evidence led h this Commission has proved that both Mr Brian Molele and

Ms Lynn Brown wese working wilh the Guplas of were assg males of the Gupias.

ot Mr D Zuma’s and Mr Hlicngwanes version 1he meeting ended on a postive
nok whereas on Mr Jonas’ version it ended on a negative note; both Mr Nene
and Mr Gordhen both of whom were called by Mr Jonas dler the meeting and
on his way 10 the airpon suggedsed that, when Mr Jones catted them that
afternoon. they could detact that theve was sonething wrong o thd he was

concerned about something

the reascn tha Presideni Zuma geve n his media ststements of 10 and 11
December 2015 br dismissing Miniger Nene made no sense s giving
credence 1 the propositdion the 1 was not! the e eason and 1he tTrue eason

was ana he cauld not give publicty.

M Das Van Rooyen who was appoiked 85 Minisisr of Fnance 10 meplace
hinister Nene wasa Gupta Minkster. he had visied the Gupla esidence seves)
times fom around the and al Octobet 2015 when Mr Tony Gupte met him for
he Irst timej 10 ihe 3" Decenber 2015 when ha was appoinied a6 Minisier of
Finance h& appoiniedes his advisors Gupla associles who mua have been
gven B him by the Guplas; these advisors wee Mr Kuban Moodley and Mr
Mobase. As il the Guplalinked pecple announced wem nol enough, his
Cepariment lock 8 Ms Kelleman who used 10 be at Alexkar and whose conduct
& Aleskor inks her toihe GSuptas: in this regard d is important to remember tha.,
befora President Zuma announced Minisler Nenes dismissal Mr Enoch
Godongwana of the ANC had cdled Mr Ruzile in the lae aflencon on 9
December 2015 and lolg him that he was gaing ta gel a Minuder of Fnance who

wolukd come with two advisors that he did nol know and thal 5 wha acually
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happered. Mr Van Ropyen must have received the approval of 1he Guptas o
be apporied Minider of Finahce and he came la MNafional Treasury with

advisos he did nol know

{f accoding to the evidence of Ms Mothepu on Monday 26 October 2015 she,
oo, heard tha Mr Nene was going 1o be fied a5 Minisier of Fnance; she said

she heard this from Mr Woods, 8 Gupla associate.

() bolh Mr Nene end Mr Gosrdhan comoboreted Mr Jonas' veesion in cerdain

Lmporiant respects

{h Mr Jones tasiified thel on or sboul 16 January 2016 he met with the then ANC
Treasurer-Gereral, Dr Zweli Mkhize and the IsHer mked him about the
ramours & the img thet Fe had been ofred the position of Minisier of Fnance
by the Guptas. Mr Jonss confirmed thal he told Dr 2well Mikhiza tha he had
had & meelng & lhe Gupta msidence on 23 Oclober 2015 and what had
ransapired in Lhat meaing Dr Zvell Mikhize was asked 10 depose to an affidavil
o T provida the Commission wilh an affimed declamiion and comment on Mr
Jonas' evidance in this regard. Dr 2weli Mkhize furnished the Commission wilh
an affidavit in which he confirred ihal he had mel with Mr Jonas oné January
2016and he had asked Mr Jonas about the rumour tha the Giptas had made
Hm an ofier and he said thal Mr Jones did confirm this to him on the 16™ January

2016

im} lhee is no evidence thal Mr Nene co-operaied with the Gaptas or President
Zuma in espect of any wrehgdaing, In fact the evidence proves that Mr Mena
M p Serols resislance to President Zuma's and Ms Dudu Myenis and
Mimister Joemat-Pettersson’s efiorts (o get iim o spprove fransactons that

wem not n the interests of the country.
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() he Gupms initdly ssued & media statement demying that there was a meeting
gtended by Mr Jonas at the Cupta residence on 23 Oclober 2015 when the
news of tha meetnyg broke ot in Mach 2016 bt had to concede |aer that

suct: & meeting had taken plate.

(o) Mr Hongwane was not able to explain what caused his fiendship with Mr Jonas
b end when they had been friends for many years and yet e accepted tha.
after he meeling on 23 Ociober 2015 their fiendship did nol continue but Mr
Jonz was able 1o explan tha their friendship cane o an end becawse of

Mr Hiongware's ole In him being biought o the Gupla resdence

Acceping Mr Jonas' version doas nol mean tha his evidence was perlect. It was nol
when one has regard © the evidence he gave before the Public Prolector dl s clear that
(hew are certain discrepancies beaween wha he lokd ihe Public Pratector and whai he
tokd Ihe Commussicn bul the giscrepancies do not affect the main pillars of s version,
He had no resson b lie #oul whal was discussed a that meeling wharesas
Mr Duduzane duma and Mr Higngwang had areason to lie becauss if they admilted mMr
Jonas' evidence, they would implicae not just Mr Tony Gupta in criminal conduc but

posibly themselves, too.

MIMISTER KHLANHLA NENE'S RESISTANCE TLD WRONGDOING AND HIS ULTIMATE

DISMISSAL BY PRESIDENT ZUMA

5

Mr Nhlanhla Nene was appointed as Deputy Miniser of Anance by Presgent Motlanthe
h 2008 and served h tha cepacity for lhe rest of Presidanl Motlanibes lemm =
President. Afer he genesal elections in May 2009, President Zuma who wee eleckd
by Pariament & the Presidani of the country. appoined Mr Nene a5 Daputy Minister
of Anance. He served in that capacily for frve years from May 2009 to May 2014 . Dunng

this. time Mr Pravin Gorlhan was the Minider of Finance After the May 2014 eled ons
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President Zuma appointed Mr Nene as Minisler of finance . President Zuma dismissed
Minister Wene & Minider of Anance because he was not co-operating with the Guplas
and resisied vanous atiempts by President Zuma and Ms Oudu Myeni o get the
MNetionad Tressury o spprove wimgdoing or because he esisted the aternpls to
capture ihe National Treasury What iliews 12 a dscussion of Mr Nenes esistance

and his dtimate dsmissal by President 2uma

The MHuclear Dsal

8  Durng Mr Nane's fird e 86 Minister of Rnence, Fresident Aima wanted the South

Alican government 1o conclude a nuclear deal wilh Russia Mr Nene said that
greparabons for & nuclear build progranme had begun in 2011 when the Cabinet
approved snd implemented an Inlegrated Resource Plan (IRP  2010) which prownded for
nuclea power io conkibute an addlional 98 GW © the energy mix by 2020™ The Frst

neéw plant wes b come online in 2013,

Bd  Mr Mene testfied hal, afer he Depatment of Enengy had paoviced Nationat Treasury
wilh a draft feesibility Study ®r the rew programma and the Malional Treasury had
revlawed 1he feasibility study, it became appaent o him tha, flegardiess of the
underlying policy rationale for de va iopng nuclear energy capacity. the coals assccaied

with he programme wes astrenomical™ Mr Nene said in his slatement

“The envisagedd.6 GW nuckear naw build programme would have constinnad the
largasl public ivestmaenl progmmme in South Alncan history and, relatve lo the
&ize of iha Solth Alnican aconony wolk! have baan ona of tha larges! publc saclkor
Kvesimenls ever undanaken intmatonally  The total investen redired wolrld
hawe had mawral consaguences for Eskom's and the counirys fomign and
domedic debt, fiscal and financial position, the baldnce ol paymen! and sover sgn

™ Exhibllkd, p?1 para 53
7! Extipit K1 p22 paca 63
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balance sheet fof decades to coma as wel a5 imveltnet gading, which would
have had irnplstiing tor alf Sowth Africans™7

Mr Nene lestified tha he was very cancemed that the poovery of the nuclear bulkd cost
through e taifT would have pokbund consequences Tor the ecosomy and South
Africen user of elednuty. He said tha this poit had become much deaser for him
he Boe of mourting resislance t gkechonic folling in Gauteng. b tha connechon
Mr Nene said: "The ‘user pay principle’ was being tumed on its head Construction costs
that had orgindly been maan to be recoverad through tarnfls were being paid for from
general lax revenue with deletenous conwequences ko public policy and fiscal

MaAnagamants.

Mr Nere ssd tha the fundng model ©r the nuclelr programdmeg wis ceniral (o the
delerminaton of affor dability. He sad ihal key ssues weme ihe fiscal affordability of ihe
funding of guatanieas b secum Domowing 1hal would ba required to finance the poject
and he {mpact on he ecoromy of the electicity tenff required 10 epay the debl used

© linence the project™ He sad:

“In lighl el the legal obligatons ol my posioi, | would ultsmalely have jo approm
the funding madal basad an ia vabikty *™

On 22 Sepkember 2014 the Minisker ol Energy, Ms Joemal-Palterson announced tha
Russia and Scuth Afica had signed an infergovernmental framework ageemenl. Mr

Mene said hd thal ageement leid the foundaion for nuckear programme
prectrement ™ On @ June 2015 the Minisier of Energy tebled in Parliamend fve inter-

7 Exhlbhkl, p22, para 63
P Exndbli K3, p22, poa B4
MExhibitK1. p23. paa 66
SExhiblik e, p22 para 63
s Exhiblt K1, p 23 para 67
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govemmental nuclear cooperabon ageemenis thd had been concluded with the
Russian Federafion, France, the Peoplie’s Republic of Ching the USA and South Karea
far spproval ¢ On the same day the Cabing took a decision tha requirad the Minister
of Enerdgy, in consulation with the Miniser of Anance ard the NWEEC, as 8 maier of
urgency, to present a memoiandum to Cabingt thal would deal with the fnancial
implications. propesed funding model risk mitigation siategies for the nucear build
orogramma and he contributions by counties as cortained b lhe intel-govemmental

agreements,

ABRICS Heads of State or goyemment summit took place n Russia fom the 8™ o the
g™ July 2015. By he fime of this summil the Minisker of Energy and Mr Nene s Minisler
ol Fnance had not produced the memorandum the Cabinet had asked them 1o
produca, Mr Nane festified that Prasident duma criticked him for the absence of thet
memorandum, Mr Nene eslfied thet President Zuma said that he was nal heppy that
Mr fene had nal done whal he was sippesed (o have done a long fime earier so [het

he could pesent sometfing b President Putin of Russia al thew one-on-one meeting ™

Ms Joemal-Pelterson presanted hMr Nene wilha dafl etier addessed i the Russian
aulharities 1 him lo consider and sigh * Mr Nene efused 10 sign ihe leller because
he took tha view tha 1t would provide Russia with some form of guaraniee on the
nuclear programme if the Russian govemiment decided of ageed 10 financa it. Mr Nene
oid the Commission that, dthough this was a lether and nol an agreenent. il he signed
it he consaquanca would havwe been a binding Enancial commiment by tha Soulh
Akbican governmenl. Ms Jocemat -Petlerson revised the letter and peesented il to Mr
Nene mgan laler. Mr Nene mjected the ielter again He did this because the financial

TEXNEI K1, 23-24 pam 68.
™ ExhibitK1,p 24, paa 68
aaibli Ky, p 25, para??
% Exhibit K p 25 para 73
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and fiscal implicdions thd be ws concemed abowl remamed® He said that
Ms Joemat-Pdterson was concemned as to what she was going lo say io President
Aima. Mr Nene testified tha he told her thal he did not know wha she should say bt
he woud nol sgn wilhout seemg and approving The funding model as duly sequeed by

the Cabinet and wihoul the necessany processes being followed for such 2 big projec]

Mr Nene testified that, es a resull of his refusal 1o sign the lefier, he wes 5&en as the
persan standing in the way of the nuckear deal. He todd the Commission tha he was
accueed of msubordination. nol only by Pesidenl Zima but also by some of his Cabinet
Colleagues: He sdd thd he mecalled thd the attivde of his Cabinet Collagues
particulardy he Minister of Inlernational Relations, Minister Mate Nkoana-Mashabane
and the Minlster of Stete Secunity, Minister David Mahlobo, was hostide. e Nens
westified ihal they warted him { sign and he ®it that § wis not nght 10 sign Decause
he issues on the nuclear deal had not been finalised © e Nene said thal as Minisier
of Finance, he w3 ‘responsible & ensuring the secure accountable souwnd,
wansparent, efleclive and eMicien! menagement of e counirys pubhc finonces,
Sovereign debt and the economy.” He pointed ourt that seciion 66 of the Public Finance
Managameni Acl provided tha only the Minister ofFinance had tha pawer 1c anter into
a ransaclion that would bind lhe National Revenue (ie. the fiscus} 1o any fulus

financid commitmeni, &

Mr Nene testified thal he bid Pesidenl dima tha he could ndd sign the letler without

firsl having interrogated the finencial and fiscal implicalions and proposad funding
model He sdd that this was i kne with his statulory mandde as well as Cabinels

decision of ensuring sound manngement, not only of the govermment's finonces bul

MExmnbll Kt pP5-26, paras7 3o
¥ ExhibitK1, p26, para7h.
8 Ehibli K1, p 26, paravs
H Extublt K1, p27, para 77
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dso 1hose of the nstitutions governed by the PRMA % M Nere said that he knew from
how Mr Zuma had biealed him 1 Russia that he was very unhappy with his efusal 1o
sk he leter tha Ms JoemalPettersan had preserted 1o him He estified tha this wes
leter corfimmed © him by Mr Mcebisi Jongs afer Mr Nere’s etum from Russia. Mr Mene
pid the Commeaston tha Mr Jonss tid him about two weeks after he had etumed flom
Russia thd Presidenl luma had cdled him fo a meding n which Presdenl 2uma had
expressed his dissatisfaction with Mr Nene particularty the slance that M Nene had
taken on the nuclear procuement process n Wa Russia and his efusal to sign the

letter presented to him by Ms Joemal-Pefterson™

92  Idwected Mr Jonas o depose o an affidavit or an aTrmed declamlion and comment
oh this evidence by Mr Nene. Thal direclion was in terms of Regulation 10{6) of the
Raguiations of the Commission. He did 30 and confirmed hat he had been called by
Presidesl Zuma W a mesing & which Presgeni 2Asma had expessed his
dissalistaclion with Mr Nene particularty his efusal to sign lha letler thet Miniser
Joemat-Petlerson had presented to him for sgnatuie Mr Nene siaed e wha Mr
Jona vid kim corfirmed what he ardbady kKiiw The mestng in Rustia ws from 8-9
July 2015, So two weeks afier that would have baen aund 20 Juty 2015. This means
that Presikdent Zuma expressed his dissatisfaction with Mr Nene about three monihs
bebre Ihe mesing hal M Jonas atended al the Gupla residence on 23 Oclober 2015

when he was B8 by Mr Tony Gupn thel Mr Nene was going to be fired

B Mr Nane lestified the laker he asked the Direclor-Gensral of Taeasury logathar with
olher senior officids of e Nalional Tieasury to form a join task team with officials from
the Deparimenl of Energy The pinl task eam was going 10 undertake he required

detailed wchnical work and prepar: 8 Bchnical mport for submission to Cabinet on ihe

& LBk, p 27, para? B
& Extibitkl, p28. para Bt
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finanid implications, funding model and risk and mitigdion strategies relating to the
poposed of 96 GW nuclear new build programnie as had been instucted by the

Cahinet &'

94. Mr Nene sigted thad in September 2015 the joint task leam provided him with its
prelimtnary feport on the fiscal and financial |mplications, funding model and risk
mitigation for the nuclear build programme The report 581 out the key considerabons in
rospact of the progrRmmMe; furding modet and Key risks: madelling of the fiscal
implicelions and conclusions ard ecommendaiions. He saikd thatl in essence the
conclusion of the prellmnary feporl was lhal even under optimwshc assumplions
regarding the cost of ihe programme hat did nat allow for the significant cost overruns
saen in the Medupi and Kusite projecs md modefat ecoroinic growlh sumplions of
2-3percent. the governmart debl would grow exponentially. Mr Nene said that this

woud be “absolulely fiscally innsusiainable™®

% MrNene ok the Commission [hal, as a way of moderaling tha risks 1he Treasury team
ivcommended spreading [he construclion over a longer penad of time mantaning
flaxlbliity by not entering inlo any legaly-kinding commimen bayond two units of
nudeda powers slalions upfront and makng stop-go decisions based on aressessment
of he progress In implemeniation, the economnic anvironmen| fiscal position and
affordabilty.* He sad that the Treasury ieam managed to coavince ihe officids from
he OCepariment of Energy that this was the way 1© go. The Department of Energy
officials wers, uitimalely, persuaded 1hal the phased pixcunamenl approval wis the woy
¢ go# The Treasury eam recommended he prodsion of R200m lor a leasibility shudy

¥ Exnbll K1, p29, paa B2
™ ExhlbitK1,p 29, paa B3,
% Exhiblt K1 p 29, para B4
W Extibitk1 | p 30, para BS
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br preparalory wirk thal would dlow for 8 more thorough consideration of the costs,

ks and benefits #

96, Another matter that may have been afactor in President Zumas decision 1o remove Mr
Mene 15 how Mr Nehe had handed SAASL requests for guarantees and how he handied
he Airbus contract Wth regard 1o the SAA Mr Nene stded as a matier of background

hat:

{8) n December 2014 SAA was removed {rom Lhe admimsiration of Ihe Departaenl

of Publlc Enterprises lo that of Nasonal Treasury, ©

i) a Ihe ime af he Imnsfer of the SAA from the Departmenl of Public Enterprise
B Netional Treagury, SAAB financid posHion was “exttamely weak' In this

regard Mr MNene poirted out 1hat:

(i inthe 2012/2013 financial year SAA had suflensd a loss of R1,2 billion.

{  inhe 201372014 financial yeer tha loss momr than doubled - H increesed
1o R26 blllion.

(i whan SAA was trangfermed Lo Treasury ©of the 2014/2015 financial year it
wiE On imck 10 realise an evan grealr l0ss which eventually almost
ipled @mounting 10 RS.6 billion.

iv)  SAA was echnically insolvert because its assels were worth aboul R3.5
billion as & March 2014 and ils liabiity exceeded thal amoun

(vl SAA was only able to rase funding with the support of governmant

guarantees.

U Exhibll K1, p 33 para®7
¥ ExtWbitK1 p35. para 12
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{vii by December 2014 a iotal of 7 206 billion h guarantees had alieady
been issued ko SAA fo enable it lo continue operding 85 a going

concerm.*

Mr Nene teslified thel, gven the ebove financial situation of SAA il was ncumbent upon
him s Miniger of Finance, 1o ensue that decisions taen by SAA wer esponsible,
particularly because wilh effect from some tme in December 2014 SAA Bl under the

adrmmigtration f the National Treasury.

M Nene festified tha on A November 2014 tha Miniger of Public Enterprises at the
time wrole 10 him reguesting Mr Nenes concurrence for the issuance ola RE488 billion
perpeual going concam guararies in favour of SAA. Mr MNene fesifed thatl ihe
guaigniee wes infended D enabke SAA o flinglise its financal stdements on B going
concemn basls and secure the ftiquidity necessary to mee! its commiiments * Mr Nene
taslfied Lhet & hnl Ume SAAS cash Mow foracast showed thal it would run oul of cash
by mid-January 2015 unless addtional guarantees weare provided He sad 1hal Ths
would have triggemd a delaull by SAA on ik guaranteed debl. mquining govenmenl 1o
mel he phliigdicns on SAAS behall as well as negative ecosomic impact and kss of
jobs.*

Mr Nene testiied tha on the 22nd December 2014 he issued the guarantee in avour
of 3AA in his new capacity ss the Executive Authority for SAA. He said he did 50 afier
taking Mo accoun the recommendaions of the Fscal and Liabilily Commitiee of
National Treasury. He said thal in August 2015 — that i5 about nine months afer Mr

Meng had issued the other guarantee — SAA once again applied for an additional

¥ gxndbll K3, p35, pom P2
¥ ExWbi K1, p 38, paa 103,
= Laniblti 1, p 36, para 04
* Extubitk1, p36. para 105
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guarantee of BS billion He said that, like the olber one this guaraniee was also sought

in order b1 the airline o be able i finalise its inancial stale'nents ™

100 Mr Nene skated that the Fscal and Liabilty Committee recommended thd be shoud
not epprove the 1ssuance of that gusrantee because of coscems thd thee was no
fnancial case o support the ssuance of the guamntee and lhal the govemance
challenges & 544 dd not provide a besis for confidence that the aidine woulkd tum
aund within the projected timeframes. ™ The Ascal and Liabiity Committee evaludes
gl applicalions or guarantees and makes recommerncations to the Minister of Finance
h evauating applicalons for guarantees, his Commnitee delamnes wha lhe
probabiilies ae thet Ihe guarartes might be called. The caling of 8 guaranise means
tha the national revenue und has 10 make good some or sl the amount guaranteed ™
Mr Neng s&id thatl ife guarantee is isued 1o an ertty whose balance shaet and cesh

flows a weak, it con be a huge | ncoavenience ta ihe country, '™

™M Mr Nene lestfied Ihal againg 1he ova background be wrok 10 Ms Dudu Myeni the
chayrperson of Ihe SAA Board, requinng that cortein outstanding matiers be linaimed by
the 8™ September Concluding those matiers would have assisted in npioving the
financial perormance of SAA One of lhe malers wes the conclusion of the Alkbus
contract. ' Mr Nene did not mcanve &ny msponse from Ms Myeni by the 15th
September 2013, Accordingly. on tha 28ih Septearber 2015Mr Nene wrofe agan 1o Ms
Duds Mygni requiing thal the cutstanding matiers be finaksed the lothwang day,
nemaly, 29 Seplember 2015 Mi Nene wes 1o labla SAAS financial stalements in

Parllament by 30 Sepember as pescribed by the PAMA  On the 20th of Septembe

2015 Ms Myeni responried to Mr Nene's fetter, Mc Nena says in het response Ms Myen

" Exhlblk1 p 3537, pamm 0E-7
wexndbll K1, p37, paa 08
¥ Exdbil K 1.p 38, pag 109,
wEwbit KY, p3B, para 11
M Exhibll K1 p38, para 112



90

povided a “high level eview and updale on the sutslanding mattes that he had
riaised =t

102, Mr Nene slaled that m his letler {o Ms Myend daled 30 September 2015 he shessed 10
Ms Myeni thal the decision on AJ20/A330 swap tensaction woukd have a makerial
mpact on the amount of suppon requited and that delays in reaching (mality on the

airbus cortract coud deley a decision on the going concem request.

103 Itis spposite o0 deal wilh the Airbus confract &t this stage I 2000 SAA and Airbus had
concluded a contmet in terms of which SAA would purchase fifteen AJ320 aircmfis
{43208 rom SMirbue which wes leter gn 2008 amended 50 8% 0 increase the number
of A3205 © 20 Ten had seady been celverd between 2013 and 2015. The othar ten
were 10 be delivered bdween 2015 and 2017 However SAA had subseguesily
concluded a new cantracl wilh Alrbus with regard 1o the remaining ten in lerms of which
the agmeman 1o purchase the emaining ten was cancellad and SAA would enter Inta
oparaling leases of five long haul A330-300 cariers from Akbus Airbus was going to
refund SAA an ameunt of R1.2 bilkon which was made up of pre-delvery payments that
SAA had alwady made in mspecl of the ten A320s This elund would reduca 1he
financid pressure on SAAS lighl liquiddy posdion Cn 30 July 2015 Mr Nene had
approved this agréement between Albus and SAA He coofirmed his appronal in

Saptembar 2015.w

104 Mr nene tedified thal, aher he had epproved the operating lease in espect of the
remaining 10 A320s, M5 Myeni changed hefr position. She now proposed in effect that
the operding lesse transaction should no! be proceeded with but that, instead, SAA

should purchase tha AZ30s fiom Airbus and [hen enter into a sde and lesse back

1% ExhibiiK 1, p 36-39, patg 13-4
1} Exibil K1, p 38-39, para 114.
o Exhiblt KY. p39, para 115,
188 Extyibll KY_ p30 para 116
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ageement of the aiicrafls with a local leasing company Mr Nene responded lo
Ms Syeni's leter by way of leter of 30 Seplember 2015 Mr Nene testified thal in thal
leter he old Ms Myeni thal he would need an assurance tha any such amendment
woud ieave 544 1n a beter finencial posilion than would otherwise have been the case
if the Swap teansaction 1ha he had appoved had béen proceeded with. He 8tsa testifed
that he told Ms Myeni b the leter that sieps would have to be taken lo miligate any

risks 1hal could akse fom Lhe grignal awap ransation no! being proceeded wilh.

Mr Mene dso Belified thal he foldvs Myeni that., i them was a malkenal amendment o
the swep tansaction he hed approved, SAA would need 1o esubmd & applicaion or
approval inBrms of seclion 542y of the PAMA. Mr Nene said he told Ms Myeni that he
required tha he rationale for econsideding the applicationas well &5 a comprehensive
busingss cme :nd the financial implicetion of the diemalives that were being
considesd be provided Tor his consigeration. He said thet lhese requeemenis wek

reilzrated seveml times in his subsequent CoMespondence with Ms Myeni,

Mr Nene Betifisd thet n Odober 2015 he became awarg thal Airbus was threatang
o wak away fom the swap iransaction because of delays in its finalisation. He lestified
that | Alrbus waked away from tha traasadthn, (f would have reveried to Ihe ofginat
purchass agreemert bacause that agreemeant wes still in place. Mr Nene said tha he
congequence wolld have been thal SAA would have had 10 pay the pre-delkvery
pavymenis or which funds had nol been secumd. He said that SAA would also have
had © recognise impedmants that would negativaly impact (he financial perfomance
of the diline — something that woukl nol happen I SAA continued with the swap

transadion

Mr Nene tesffied thal il alsa came io his attention thal, in the absesce of the conclusion

of the swap transaction Airbus htended to or, sought to enfoce the cniginal purchase
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agieement ad was demanding payment of the pe-delivery payments. Mr Nene said
he was infoomed thd the most immediaie payments, which were done at the end of
Movember 2015, amounted 1o $44 million Mr Nene tedified that, fSAA had to pay thea
amount. that would esullt in a cish short@all 3w thee would be a significant risk ofa
defaull by SAA Given ths siluation. Mr Nene bebeved that immedide and decisive

gction wes required © conclude the swep b ansar tion

Mr Nene testhied that, following repeaied enireaties, SAA submitteda “business case”
on lhe 8ih November 2015. He sad the “business case” revonled 8 nuenber of gaps
end flaws. He sdd that, afer reviewing the “business case” he wrole loMs Myeni on
he 12lh Novembaer 2015 indicating thet 1he business case pravided tittle i the way of
concrele information thet would be required 0 mebe an Infomed decision and

requesied mactional detalls.

Mr Nene siated thet duing Navember 2CG15it became evident, in the ligh of the MNalonal
Treasury's review of |he sde and lease back proposal of SAA ha SAA had not
demansiraled hal them was cerainty thal Ihe popossd amendmenls 10 the bancaclion
slruciure would leave SAA in a betier financial position than woukl have been the case
under he swep Wansaction structure Mr MNene testified that in %acd these was even a
significant nsk that |t would leave SAA In a maenally worse off inancial positon where
it woud be unable © meet its commitmentsas they il dwe. This mean thal thee was
a high probsbility of SAA dafaulting on its government guaranted debl which would

hewg had severs consequancss kv the fiscus and lhe economy.

Qn the 2nd December 2015 Wy Nene decided not 10 approve the sale and kease back
pmposal sought by SAA Mr Nene publicly announced his decisson in 8 siateinant on 3
Recember 2015 The stdement bssically cantained the thee of S0 points dealt with

aove & easons [or the efusal 1o approve the transaction H added thal. atthough
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possible benefts could be redised through allowing SAA o pusue the sale amxl fease
back propesal, those wee outweighed by the probability of a delault on the govemment
guarantees and the Severe consedquences thereof Mr Nene tesbfied thal he and
MNztiona Treasury wem concemed mbout the sevem negative consequences for SAA
and courtry it SAA wemr fo default. He said Thal "as with the nuclear buill proposal, we
wer concemed about the mpact of the deal on govemmeni capacity to deliver on ds

soclal and development objeclives”

The Khartoum roula

111,

112

Mr Nene teslified Lhet by wey of a letler galed 17 June 2015Ms Myeni esked him to
consikder ihe outcome of a busines case for SAA 10 open a new roule from
Johannesbug & Kharloum via Entebbe. Uganda He testified that the business case
wee said © povide a basis on which he could pesent the maulis 10 Presiden] Zuma
He sad M3 Myenis letler made il clear that President Juma knew about the wea, Mr
Nena says that the latter camea 1hfea days after 1he Sudanese President, President
Omar al-Baghir had isft South Africa afer altending a summil of the Heads of Stale and
Heads of Govemment of Ihe African Union. He siated ihal 1he proposal was made in
circmstances wher he execulive managemen of SAA did nol sgree with Ihe
proposal. Mr Nena decidad thal he did not support the proposal because a review of
the letter from Ms Myeni end the Business Cese showed thal if the proposal wes
acceptad, SAA would incur losses i the firs two years of operting Such a roule which

was money Thd SAA simply dd pot hawve.

Mr Nene staled ha his decision nol 10 appiove the Kharoum route and “olber similar
decsons frustrated Ms Myern and President 2uma. He lokd the Commission thal he
sugpected [ha this and olher degisions he made conributed 1o Pesident Zisnas

decision 0 fie im_ The cther decisions he must have been relemng o musl hcude
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the posiion he #dopied on the procuement of nucear amd on the Arbus deal relating

B SAA.

MR NENE'S MEETING WIFH PRESIDENT ZLUMA AND M5 MYENI

113,

4,

15

116,

Mr Mene testified tha hawas edremely concemead by the leadership nstabilty & SAA
He sad that hig concern moreased from August 2015 when several semor execulves
woie eiber eplaced of resighed ciling a breakdoawn of trust wilh the board. Mt Nene
thought thet a stable sxecutive managemert team was cruciaf to the mplementation of
te wmarownd strategy 50 that the drine couwd elum to financial sustmnability. He
slaled that he esked lhe Board o brief him on those developmenls and Lhes impact on

he operations of Ine arline.

Mr vene testfied thal on the 3rd of Novernber 2085 he atended an ANC Study Group

meeing He teshfied tha v hat meeling he said.

“Elttwer Ms Myon| loams o | bam”

Mr biana testified that M Myani wes nol B that masting but Nk will reporiad to her. It
is inlerasting 1hal as g the baginnhing of Nowembear 2015 — abou fiva or 50 weaks before
fis dismissal, Mr Nene Bt that his relsionship with Ms Myani had reached a point

wher hg thought the Prasident should make his choice aither to fire Ms Myen of him.

Mr Nene iestifind that some time in Novembed 2015 he was caled 1o a meeating with
prmer Prasidan] Zuma and Ms Myeni, Mr Nene stated thal al thal meeting Prasident
Zuma sa&l that he was trving to get him and Ms Myeni to “find each other” Mr Nene
testfied tha he found this strange as s Myeni eported 1o him and the President was
treatng them like twa emant schoal children He 1oid the Commission tha o1 was an
awkward meeting He sad that he redised that there was little that could be achieved

at ihal meeting because f appeamd to him tha it was mended 1o allow Ms Myeni 1o
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complan, He ledified tha he stabed the BEsues as he saw them and sad that be felt

hat Ms Myeni was obstructive and tha she played the media. "

117. Mr Mene told the Cormimesion that he had told Presdent Arma and Ms Myeni that he
was of the view thd Ms Myeni should be emoved from the Boaxd. In this regad Mr
Nene estiled tha he pointed oul thal under Ms Myenis leadership the airine had
persistentry been In criss throughout the yesr and reckless acbon by the Board had
repealadly exacerbaled rather than averted the crisis. Mr Nene estfied thal be told
Presiden! Zoma and Ms Myeni tha on a number of occasions 1his had meant that there
wes B8 makeral theal thal Ihe aitine would defeult on s govemment guaenieed
obligations which wouid hewe had negalive consequences ©r the fiscus and the
ecoromy He sald thal afler expressing his views, he lequested ta be released from the

mesting d he was released,

PRESIGENT ZUMA'S MEETING WATH SELECTED CABINET MINISTERS OM THE

NUCLEAR DEAL ON B DECEMBEER 2015

118 A meeyng of dl ihe Coxnel menbers whose portfolios wera nelevant 10 the nuclear
deal was caled by Presidant Zuma for 15h00 on the B Decenber 2015. Mr Neng said
tha he end tha Treasury officids wer laler advised tha the mesting would 1ake place
A Hhi0, He ledified lhai when he and Treasuly offidals amived for the meeting just
belor Bh)0, they bund thet 2 consulistion had siready [akan place between President
Zuma end kir Nene's Cabingt colleagues including Stme Security Minister Dawd

Mahlobo, Inlemstional PRetabons Minister Meke Nkoana-Mashebame, Pubdic

= Eiit K1, p A, g 120
S ENhIb W1, pba, pien 106
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Enterprises Minister Lyn Brown and Bremy Minister Tha Joemat-Petterson from which

M Nene and his officids had been excluded. '™

119 The meebing that MrNene atended was then bekd Mr Nene testihed that at the meeling
that he sftended nothing was said about the earlier consultdion between FPresidest
Aima and the other Cabinet Ministers = At the meeting offcials fiom the Depariment of
Energy presented the proposed nucleer programme 10 the President and other
Minsters, Mr Nene staled tha the presentation did not eflect the pnput from Treasury
regarding the concerrs with the fessibility of the programme and the possible escalated
sppoach. Mr Nene said that, instead, ihe cfficinls pesented a procurement plan that

wes based on the producion of 96GW of nuclear energy ™

120 Mr Nene said that the Eneigy Departments assumplions wee extemely oplimistic wilh
respect © the sssumed conatriclion cosi and exchange mte mplicaions esulting n s
much lower cost far the programme 1han was malisic. Mr Nene said that adgditionslly
hers was no consideration of fiscal implications under different economic scenaros.
He sad lhal e presentalion asumed an &xchangs rate of R1IOAJSD whemas the
exthange rale assumed by Tieasury was betwean R12and R14 1o the dollar Mr Nene

sisled hal in Bc! on the 8" December 2015 Ihe exchange fate was R14,57 10 the dofar,

121, Mr Nene testified ihat the failure of the offcials from the Depatment ol Enegy to show
the Pesident md the Minisiers a scenaric depicling thal days exchange rete meart
hat he Commimee was presenied with a 40% undersisliement of the cost of nuckear,
He sald that 15 wae a gross maerial understatement of he prosect Mr Nene testified
that, after the presentation, Presidant Juma asked him whether he had anything to say
in respense, Mr Nene @stified tha ha poirled out tha the cancerns of the Nalional
Treasury were not included in the presentaian. In particular, he said thal he noted that

AExbIL K1, p 30-31,para 88
A Exhibll K1 p 31, para 835



97

the assumptions in relation 1o the exchange rale wee oplimistic and thal threse was still
no Lunding model accompanying the presentation. However, Me Nene told the
Commission that he did not redly think tha there was any point n saying moe and
resising @y futher, He kesiied tha he swggesied that the officials from The
Departmen of Eneigy ad from Treasury should findise the presentabon for ihe

Cabinet meeting the next day.

122, Mr Nere s8id he ashed the Director-General of the Naional Treasury. Mr Fuzile. to
make & input Mr Nene lestified tha Mr Fuzile axpressed serious concems. at kength,
regarding the cosl implicdions ol the proposal and the filure by the Department of
Energy to phase he congruction aver a longer perod of fima Mr Nene lestified thet
tha meeting of the 8 Decenber 2015 ended wilh 8 decision o proceed wilh The
nuclesr programme prioposal by the Department of Energy déspite the confrary vigws
of he Nalional Treasury. Mr Nene tald tha Commssion tha! Presgent 2uma made an
off Ihe cul mmark tha the Netional Treasury would not "do 1o us whal you did wih
PetroSA". Presiden Zuma wes relerning to aRiled tansaction relating 10 PetoSA that
b a0aME (O hive wanded 16 SUCOMR] Which was dealt with during Mr Gordharis firs
wrm as Minister of Ananca . That transaclion ' dealt wilh in the pan f the Report that

relates to M Pravin Gordhan,

123. On the evening of 8 December 2015, afer tha meebn) at he Pressdental residence
regarding he Nuclear Deal Mr Nene and his leam wenl 1o the Sheraton Hatel in
Pretonia to have cofiee. While at tha Sheraton Hotel they sew a Business Day onling
reporl which said tha Minisler Mene would be removed as Minister of Fnance and Mr
De= Ven Rooyen woukl mplace him Mr Nene testified that he did not pay much

attention to the report because he had reached the point of “indifference.''®

" Transcript 3 Oclober 209 pH71 Seeannsxure HMS
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At the meetiig wih the Pesiden] the Rllowing monmg. 30Deceinber 2015, Mr Mene

wiommead hirn of the documents thal woulkd be tabled at the Cabinet meeting Of

particular mportance was 1o gppnse the Pesident of the budget allocdions for the next
year  As this was the tast Cabinel meeting of the year, Cabinel nested 10 adopt the
Budget recommendations so thd preperations coukd be undectaken over the vacaton
pericd The President did not a this stage raise his itention e remove M Mene Fom

ofice.

The Cabinel meeling baegan & E30am . The Cebined nunutes revealed that in shorl. and
subject 1o some alteraticns. the Cabinet approved a proposal om the Department of
Energy regarding the nuciear deal Nothing wias menbosed about a phased sppoach,
of any campliance with the PFMA or a leagibilily slidy The outcome of the meeling,
on he nuciear ISsua, was thet Cabing decided tha the Deparimem of Energy Shoukd
issue a Ragues! br Proposak ©OF tha nuclear bulid programma with 1he final funding

mod9l © be infomed by the msponses recevad 10 1he request.

The stuallon immedisialy prior 10 Mr Nenas emoval from office was thal tha proposat
wes lagely in the hends of tha Oeparimant of Ensgy, and ihat io an edenl and
cansistent wilh a pattern. tha ihe concems of Treasury had been gnosed . In addition
the avenls a4 the BRICS Summit in Russia similardy seemed io show that
nolwithstanding Treasury's concemns, it was proposed to Mr Nene tha he should enter
into & binding agreement involving Russian supplies for the nuclear deal There were
ako attacks on Mr Nene and the inteqrity &nd wviability of Treasury, which wesm largely

unexplained and have baen [agely uhinveshgated,

12 7. 1n these crcumstances, Mr Nemne confirmed thal there wes pressure on the Matonsl

Treasury from the former Pesiden! and cther members of the Cebinet to appove the
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nuclea deal That pressure was immense  Mr Nene ageed with Mr Jonass contention
hat this was uliimately the Irigger for Mr Nenes dismissal on 9 December 2015 - dier

he egan refused 10 suppodt the deal & a Cabinet meeting tha same day

Mr Mene said that the Cabinet meeting ended around 1/h30. He festified thal on his
way home he received a call from the President's office informing him that the President
wanted 1o see him He wen back 1o the Union Buidings. He testified that in  their brief

meating. Prsident Zuma said 10 him:

“You would mmamber thal when we wane diecrssing [he eastsh dsliner # of the Alrica
Feglonal Cantre | had 2akd thal wa woukd fEve 10 depioy B Semol TNgh-anking
ndivadual b thal posilion?™

Mr Nene said he 10id the President that he remembemd Lhet disCussion. Mr Nene sard
that lhe reference © the Alica Regonal Cenie was & reference io lhe Africa Regional
Centra of the BRICS New Development Bank @rics Bank), Mr Nene daled lhat the
BRICS tourtries had sigrad an sgreement esablishing the BRCS Bank They had
done ths & the Soen BRICS Summit in July 2014 in Brazil. The BRICS Bank was 1o

have reglonal oficas e frst of which was [0 be the Alnca Regional Certre n

Jahannas burg.

Mr Nene teslfied tha Prasident 2ume corbnued and said n jsidulu (ranslaticn anilo

English provided by Mr Nena in his stalement);

“Wh discusaed lhis malsr with tha Top & and we agesd that we shoud pal you
Ihem. ®

Mr Nene sdd thal his esponse was o ask Pesident Zuma as from when that decision
woud be effective awd Pesident Zuma said tha he wa going to be making lhe

amouncement shortly, Mr Nene said that he then thanked the President for hanng
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gven him he opportunity I serve the country as Minister of Fnance He said thd they
hen sheok hands and Mr Nene left. Mr Nene said that the entie meeting lasted two or
three minues. On his way home Mr Nene sent Mr Fizile 8 messaqge which said: the

am has fallen. That meant tha he had been fred

The impact of Mr Nene's DIsmissal on the Financlal Markets

132

133

Mr Gordhan testfied hal the announcemend of Mt Nenes dismissal esulted n a
widespead public oukry Civil sociely, organised labour and organised buskness
goups criiclsed the decision and demended urgent comective acton by President
Zuma. Over this pened Mr Gerdhen staled tha he engaged with Ms Lakela Kaunda.
he Chiel Oparations Officer in the Presidency d the timg ragardng his concems
he nelenal interest. eboul the econamic fumoif andits adverse mpadt on the country
and difizens ihat followed the emeval of Mr Nene, Mr Gordhan steled thet be suggesied
thet a team corgisling of ihe Presidency, the South Alncan Reserve bank, Thaasury
and he privale sector mee with invesiors 1o rsassure them befora 1he markels opened
or trading on Monday, 14 December 2015, HS primary cotcern was the need for urgent
measu®es © addess the economic and financial harm caused sinca lhe anncuncemen
of Mr Nene's memovel while g the same fime emaining conscous that such matiers
relsted 1o he Mational Treasury and wera not within the brisf of COGTA,

Accordng to Mr Gordhan, the devasiating impact of the unexpected announcement on
he Soun Afican econcmy is estimaed ta be spproximately RSN bilkon As
commentators and market analysts had described over wo days the market value of
the counirys bigged financial and property shams fell by R290 bilkon This figure
excluded the remainder of 1he equities market tha also was hard hit by the decision
Scuth African bands lost 12% af their capital valie (R216 biliory The Rand depreciated

sharply fom R12 40 lo RIS 40USD awvemighl
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Mr Gordhan testified that Mr Menes dismissal by Presidenl fsma was one of those
decisions tha really shocked the whole country and many paris of the world which bade

with South Africa

Accardng to Mr Goerdhan, “the announcement of Mr Nenes emoval causd ecoromic
and financid market turmoil end a shap deprecidion n the value of the Rand Once
markels closed ©or the weekend there wee ongoing fears thal the siuabon would

worsen when they e-opened on Monday, ¥ December 2015.°

Mr Mogejane teslified thet “the Mational Tressury had cafculated, recognising all
variables and noting pre~cotrdiions thet 1he so-cafed ‘Nene Gae cosl 1.1 per cent of
GOP by the end of 2017, 148 000 jpbs lost and a eduction of RITEbn JSE market

capitahsation.”

The rue reasons br M Nene's dismissal

137.

138

whet ware the trus reesons for President Juma's decision 10 fire Minsier Nene?
Aesiden] Juma had alrgady shown hinsell as someone who was prgpamd 10 remove
a paion fom a positon 1 hal person was not prepared to cooperate with ihe Guplas
This was shown by he rmoval of Mr Themba Maseko by Presidenm Zuma from his
ocostion ;s Chid Exeouive Officar of GCE daspite the fact ihal Mr Maseko had not
asked to be emovad or transermed and despie the bl tha his pedomence of his
work had just baen assessed as mom than 100%. As explisved in Part 1 of he Report,
Pesidenl Zuma had emoved Mr Themba Mascko unlawfully al the bebest of the
Guplas because he had refused o co-operae with the Guptas He did s¢ in order fo

advance he husiness inleresis of the Guptas and his son, Duduzene Aima.

Mr Nene was dismissed in the early evening of Wednizeday the 9™ Decenber 2015 dler

a cabinet meeting tha had run from =out 08h30 1o 17h30. President Fuma told him
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tha he w=s melieving him of his position as Minister of Finance becarse the previous
day {ie B December 2015) he and the ANC Top 5 had agreed thal Mr Nene shoukd be
deployed © the postion of Head of the Regonal Cente of the BRCS Bank In
Johanneshurg. kR & meda siatemen! 1sued by President ZAma on 9 Decenber 2015
when he announoed changes © the Cabinet, President Zuma said thd e had "decided
b remove Mr Nhianhla Nene as Minisler of Finence ahead of his deploymert to ancther

sirategle position™ I lbal media statement Mr 2uma also said aboul Mr Nene:

“Mr Nena has done well smca his appoint henl as Minster ofFi nance during a
cifficul sconcime cimaba

Mr Nane enjeysa ot of respact in the sector locally andabroad. having atso served
a5 2 Daputy Minigar of Financa praviocusly.”

138, Two dayg after Mr Nenebs dsmissal and the issuing by Fresidest 2uma of tha media
slalemenl of the 9 December 2015 - on e 1™ December 2015 - Presden! Zuma

issued aoiher madia slalemeni in which he descibed Mr Nenes perfosmance as

Minlsiar of Rnance & "2 skerling condrbulion. ..~ Ha put # thys in the siatemant;

"1 vwoukd ke o thank the o Mirder of Foance. Mr Mhlanhia Ners for b

Elaring cont iuticn to the National Exaculive and fo taking fomard the goals of
building a bete: lifa for af cur people.”

140 h the next two semences President Zuma went oh 1058y,

*Tne wgancy of the changes n tha lsadechip of Nahona! Treasury wat cocosenod
by lhe nead p sand pomirudions to Shanghai, of tha haad of the Afncan Ragional
Cantra of the New D aviinpment Bank/BRICS BANK. ta be bacad in Johannanberg
Mr Nana 15 our candidate Tor this position.

e ae (ully backing his candidaiura, knowing full well that he will sxcel and make
Ih2 mation proud in his next assigne wnl”
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Based on the above guolations T can be said that, according o President Zuma; the

positon was as follows:

(@ Mr Nene wa wemoved as Moester of Anance because he was to be depioyed
to the position of the Head of Alrica Regonal Centre of the New Development

Bank/BRICS Bank which wes [e be based n Johannesburg

i) Nominatlons far lhe position referned to above had o be senl ugently 10
Shanghai and thal is why Mr Nene had to be iemoved urgertly from the posilon

of Ministar of Flnance

(¢! MrNena had perrmed axcelenily as Mintder af Fnance

i) Mr Nene was the Soulh Afncan Government’s candidate for she position of
Head: Africa Regional Cenire of the BRICS Bank,

i®) Presidert Auma and his Netional Execulive fully suppoited Mr Nenes
candidsure for ihe posiion and {hey knew full well tha he woukl exced and

maks ihe nalion proud in thal posilion.

Mr Nene esified that when he met with President Zuma and ihe 1aler dicpped him
flom his Cabinet he dd notask Presidewl 2uma any queslion axcepl when his removal
woud teke e ffect He said tha President Zuma 10id him thal he would be making &
plblic announcement that same evening. MrMene said that he thanked President Zuma

bor the cpporunity he had gven him to serve the country & Mindter of Fnance.

Mr Nene stated in his affidast daed 10 October 2018 and in his oml evidence that
Presidenl Zume's reasons ©or emoving him werea “abncation”. He put it thus it his

slatemeant
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“it s obwyious that the “deployment™ 1o the BREZS bank was a fabacation. |say so
becanss the Pesident had no authority o offer me a positioh or bo deploy mea fo a
position in BRICSBank, nor could such an appombnent be considaiedal that stage
at imast without dus prooEs | whichatso nvolves olher membser counlmies.”

Mr Nene ako sad tha & the BRICS Bank thee weas a formal process 107 appointments.
He poirted od lhal within the BRICS Bank il 15 he Vice-Pesidents who were
résponsibie br varows functions within the Bank and for the esponsibiity ic ead the
process of appaintment to the Africa Reglonal Centre of the Bank. He said ihal the
President had no euthority to make any appoinmenis at the Bank and as a Head of
State. his e was limied 10 participation & summit meetings. Mr Nene also stded that
inanyevenl he aready held the posibon of Govemor al BRICS which wasa mok semor
posigan han hiad of he Head of the Afica Regonal Cenire

Mr Mang irplied thal the posibon in question could not be filed without dus process
and a deploymenl of any candidak 10 the pasition before the exhaushion of due precess
wm not pogdbla. in other words, Lhe poinl (hat Mr Nene was making when he said that
such an appointment could nol be considersd without Bt leas! due process was lhal
President Zuma could nat speak of deploying him 10 1h position in question whan thefe

had bean no dur process as yel. Of course, Prosdent Zuma would have known ths,

Mr Nerna tesiified that the anly time Mr Zuma spoke 10 him ebout his imended
deployment Lo tha postion of Head of the Centre was on the day he emoved him from
he posifon of Ministsr of Financa Tha means that for aver two years after removing
Mr Nene &5 Ministar of Finance President Zuma nevar (cllowed yp with him [a {ell him
wha was happening wilh the BRICS Bank posmon o [0 check whelher anybhody had
cortacted hm with regeid ® the posifion. That & not consistent with the conduct of
someane who, at the time of Mr Nene's removal, reasonably believed that Mr Nene was

about 10 be appointed 1o the posiion
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Mr Nene werl on b lestify thal having left lbe Ministry of Fnance in Decembe 2015,
no ofier was ever made o him cenceming the position of Head: Aftica Regional Cente.
Motn 2016 Nat n 2017 indeed no offer or appoach had been made to Mr Nene with
regard 6 tha podlion by February 2018 when Pesident Ramgphosa appoirted him as
Minisler of Fnance aier Mr fuma had resignedas President of the courdry and Mr

Remephosa was elecied as Pesidend

Mr Riaz “Ma' Shak, who was Gioup Chief Executive of the BRICS Bank based i
Johannesburg d the time of giving evidence befor the Commission gave ewdence
tha conoboizied Mr Nenes evidence 1hal there wer due progesses that had o be
followed before appointments wes mada a1 the BRICS Bank.Mr Shaiks evidesce also
reflected thet Pesident Zuma coukd not hawe had any power 1o deploy Mr Nene lo the

position |n question.

Mr Shak testifled that he was eppoinled to the BRICS Bank n 2012. He said 1hal as at
he 1me of Mr Nene's dsmissal - on 9 Decamber 2015- ha had been in the bank's
smpioy for deout three or four years He said tha the posilion was advertised and
pecple had o apply for tha position. Mr Shak sakl tha thee was no way a shaholder
could impose on he managemert of the bank a nominee r regionat cifices withoul
violging the corporste governance of ihe bank iteelf Mr Shaik said i would have made

no sense & al for Mr Nene to accept the appeintment or depioyment to such a posmion.

Mr Shak painted cut 1hat Mr Nene as Miniger of Finance had nominaed Mr Leslie
Maansdorp to be appointed es the Chief Financial Cfficer of the BRICS Bank when it
was ormed which position was & Vice-Presidend lavel & the Bank. He said that f hr
Nene had been appotnied 10 he position of Head of Africa Regional Cenire, he would

hee repumd mmMamsdnrp He said tha it would have heen odd o ki Mens ta be
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appointed 1o a position tha would have Teported o a persen thal he got appeinted b

he Bapk. Mr Shak said:

"2 it woulkd have been noredibly odd for Minister Neme, who i his capacity
appeinted through regular procesé and appropriate process an indvidual 1o the
Chial Fnancial ‘Officer and] then only to aventuatty repon 1o much kower down the
Kna to tha offica il just did ndd make any sense at all."

Irequested Mr Gwede Mantashe, Dr 2weli Mkhizz end M5 Jessie Duarke 1o depose to
affidavits or afimed declarations and o comment an Mr Nemet ewidonce that
Fresidenl Zuma kid him on the 9 December 2015 tha the Top 6 had agreed ke
previous day that Mr Nene should be vemovedas Minister of Fnance and be deployed
© the posilon of Head: Africa Regional Centre n December 2015 Mr Gwede Maniashe
wh 1he Secretary-Geneml of the ANC, Or Zweli Mkbi2e the Tieasured-General of the
ANC md Ms Jastie Duerte, the Deputy Secretary-Geneml of the ANC. Thgy were all
pat of the so-called Top 6 of the ANC from Decenber 2012 ta December 2017 Al
threa of Ihem deposed to affidavits and said thal st no sage did President 2uma ever
dlscuss with hem nor did the Top 6 ever ggee Iha Mr Nene be removed as Minister
of Finance and be deployed to the position of Head, Africa Regional Canire. President
Ramephosa Wsifiesd lhad he was never consulld nof Involved 10 any diBCUSECN
regarding he dlismissat of Minister Nene. He said he wis informed simply 8 & maiter
ol courtesy as an official of Ihe ANC Presidest Ramgphosa also slaled in his gfidavit
he furnished v the Commision™ " the the Top & officids of the ANC never held a
discussion 1 he efect thal Minisier Nhlenhia Nene shouid be removes bom the
position of Minisier of Finance and be redeployed to the BRICS Bank. He saud thal ha
heard ths ior the fird fime when Pesideni Zuma made the announcemenl conceming

Minisler Nepes dsmissal

MExhich BERS.
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Mr Mantashe, Dr Mkhize and Ms Duarte all said thal h August 2015 President Auma
nad suggesied at a meeting of e Topk thal the Top & would have o fry and get some
South Africans appainted to the Africa Regional Cente and the rest of the Top 6 had
expressed agreemert with President 2umas sw)gestion However.Mr Mantashe Dy
Zwd Mihize and Ms Duarte made it clear that thee was no stage prior to Me Nenes
removal el the Top 6 ever discussed names of candidates ©r nomination to the
posiion in the BRICS Bank Mr Manlashe pairted out in his affidavit that the 52™
dective canference of the ANG had resolved in 2007 that any appomtments of ANC
cadrées 10 the Cabinet of emoval ol ANC cades fiom 1he Cabinet should be efleciad

atter consultation wih 1he leadeship ©f the ANC

Lipon a praper reading of Mr Zuma's media stdemenis of 9 December 2015 and 11
Decembar 2015 condaming Mr Neng $ removel as Minister of Finance itis clgar that Mr
Aima emoved & Minister whose performance was, inMr Zuma's own words, “sierting”
h other words, a Minister whose performance wes excallent. The eason he gave was
hat Mr Nene wes a candidale for the position of Head of the Alnca Regional Cente.
Ministe: hare had Daean pMinister of Finance for only about 18 months whiven he wis
mmoved. Hs predaecessor, Mr Fravin Gordhan, had served a full e of fva years as
Minisiar of Finance. Mr Gorndhan's predecessor, M Trevor Manual had served for about
13years under (hree Presidests Mr Nene was the first Minister of Fnance n'moe than

15 years Lo serve tr less thana full m

b i5 undispuled thet the position of Head Africa Regional Centre hed not bean
adrertlsed when Mr Zuma removed Mr Nene il s undisputed that the formal
recrutment pocass had not even been inilised. On My Zumas own version, Mr Nene
w3 only going 1o be & candidate. Them is nd suggestion tha there were nol going 1o
be other candidates for the posibon Both Mr Mene and Mr Mo Shak ‘estifed that
Presidenl Zuma was one of the sharehelders n the Bank and he had no authoty to
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appoint the Head Africa Regonal Gentre. Indeed Mr Nene said that h the strucheres
of the BRICE Bank he was already occupying a moe seniof position than the positicn
of Head : Africa Regional Centre That was the posmon of Governor of the BRICS Bank
IF Kr Mene had taken 1hal position he wollkd have boen 1laking a lowes position than the

one he was already occupying i the Bank.

Why dd President 2uma emove Mr Nene even before Mr Nene was appointed 1o the
BRICS position? Logic diclaes tha a President woukd ordingsily ndod remove & high
perfoming Minister before he had to Logic diclakes that.if the mason wiy Presdent
Aume w= emoving Mr Nene from the pasition of Minister of Fnance was o enable
fim 1 teke up ancher appointmeni & the BRICS Bank he would have only eleased
him when Mr Nene had aclually been appointsd 10 the position and nol befos. In this
cme Pretident Zuma removed Mr Nene s Minster of Anarke when there was no
cerairty thal Mr Nene would gel the position, Infaclt be removed him when the posibon
had nol evan been adveriised- before the recruilment process could slat. He mmoved
himas Minister of Finahce Kowing 1al he wes 10 be unefnjdeyed (of some tme ?Wny?
It doas Mol make $ense. TO make things worse President 2uma aplaced this high
perftiming Mintster with scnecre wilh no good track recordas a perfoemer, That is Mr

Des van Rooyen

Afer Mr Nene hed Deen remsoved.the word markets reacted very negatively. Thede
wes 8 Hig oulcry in and ouside the couniry about Mr Nenes remowsl and the
appointmant of Mr Des van Rooyen as Minisker of Finance, Pessureé was put on
Fresiderd Zuma & everse his decision to remove Mr Nene and to appeint Mr Des \an
Fooyen & his mplacement as thet decision had a gevastating mpact on the South
Afficen economy, President Jima apparently refused to everse his decison and
reinslate Mr Nene bul ageed to appoit Mr Gordhen a5 'Minisler of hnance and to shift
Mr Des van Fooyen to the position of Minisker of Coopestive Sovernance and
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Tradiional Affairs. He efused to reinstate a Minister that he himself said had done a
dering job as Miniser of Anance When President Ramaphosa gave ey dence, he said
tha he and othars spoke 1o President Zuma urging him to reverse his decision n the
ighl of thig | asked President Ramaphosa why Pesiden] dima did nol reinstate Mr
Nene. particulaly  the lighl of the Bct that wi his own media stalement of 11 December
2015 Presidert 2uma had descibed Mr Nenes perdrmance as “slerfing”. President
Ramaphosas esponse o my questan was thal wha Prsident Zuma said i the media
stalemenl was “political speak”

If President Auma wes prepared 85 he was o move Mr Des van Rooyen to ancter’
pasiion he guestion Lhal arises is- why dd he not want 1o simply Bverse his decision
t emove Mr Nene and re-appeint him as Minister of Finance? Mr Nene wes available
and 1am surg, b would heve agreed © relum and serve his country It as aPresident.
yau had such a well perfarming Miniser and you had ekeased him under ihe
circumstances under which President Zuma said he was eleasing Mr Nere why wioukd
you not bring such 8 Miniger back when you a8 put under pressuie 1o Bverse your
decision? One would nave thought thal whan & in this case. ihe President was baing
askad 10 rainsiale 86 Ministar someone who on his own version, hag excalled n ihe
posiion, hena would have Oean no difficulty & all in the Prasidem kversing his
dewision Mr Nene had not misconducted himsetl Mr Zuma's refusai 1o einslate Mr
Nme suggested that the reasen why Mr Nene was removed was nol because he
reeded (0 ke up 160 posilion of Head Afnca Regional Cente bul ihe mason was a

different one The question i& what was that reason?

To estabish President Zum#Zs reason, Mr Jonas' evidence aboud his mesting & the
Gupta resdence on Friday, £ Qctober 213 15 elevant, Mr Jonas lesified thal one of
the thngs thd the Gupta bmther he mel al the Gupla esdence sad to him on that

occaeien was thd Mr Nene was going lo Oe fi,ed from his posion as Misdter of Fnance
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becasse he was noi working with the Guptas. Tha & b line with whal Mr Maseko saiud
Mr Ajsy Cupta ssid D him in the meeting the the o of them had at the Gupia
residence 0 or sboul Cctober 2010, Thal avidence 5 dealt with in Fart 1 Vol 2 of this
Commssion’s Feporl. However, whal is clear fmm Mr Masekos evidence s that Mr
Ajay Gupta n efect suggeded thd amnvone nol co-operating with them including
Ministers, would be "sorted cut”. Of course Mr Ajay Gupta bid Mr Maseko thal since
Mr Maseko was nal cooperaling wih 1hem, he wauld epart him 10 his seniors and they
woud sort im od and seplace him with someone who would co-operate with them.
hdeed sary in February 2011 Presidond Zuma insructed Minister Chabane o remove
Mr Maseko from he postion of CEQ of GCIS and he was eplaced with Mr Mzwanete

Menyi, wha co-operaled wilh the Guplas.

whet the ove means is that two people who gave evidence before this Commission
- wha mighl not even have known each other - namety Mr Themba Maseko and Mr
Mcebiel Jonas each tald Ihe Commission encouniers thal they each hed had with one
of two Gupta brothers In separele incidents which happened aboul five years aparl n
which inciderns each one ol these Wwo Gupta brothars Dad spoken of adverte
consagUences Br anyone who did not co-operate with them or who did notl want 10 work
wih them Tha this i5 whai the two Gupla boathers sad in those separae incxdedls

musl be bue because Mr Themba Maseke and Mr Janes could not have conspired 1o
fatricate this sbou! thesa twe Gupta iothers

Mr Jonas' avidence was disputed by My Duduzana 2uma and Mr Fana Hiangwana wiha,
according to Mr Jonas, were in the same meeling in which Mr Tony Gupta told him that
Mr Nene was qoing to be fired They said thal no one from the Gupta mity had a
meshing with Mr Jonas on that occasion. However, [have accepbed My Jonas’ eudence
& Lhe verson thd s probebly tue Indeed, the fact 1hal Mr Nene wes fied only sbout

six weeks theredfter comrcboiates Mr Jonas' ewdence  Indeed the fadl tha the reason
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that was gven by Fresident ZJuma as the reason for Mr Nenes remowat does not mahke
SENSe gives EVEn more cedence o Mr Jonas’ evidence in this regard Furthermore, Mr
Jonas sad hal Mr Gupta 1oig him tha some of the people that they {ie. the Guptas)
were working with weme Minigler Ly Boawn and Mr Brian Molefe. There 5 evidence
that reveals tha the two wee working with and co-operaing with the Guplas. That

evidence is dedt wilh elsewher n this Report.

President Zuma wae capable of dismissing someone who did his or her job excellentty
it ihat persocn was not prepamned o co-operale with he Guptas. Thal is whal he did with
Mr Thembe Masekn. He removed him fiom his position as the CEO of GCIS afler he
had refused b co-operate wih lhe Guptes. A kew weeks befom his emoval, Mr
Maseko's perirmance had been assessed 10 be mok 1han 00%. That means tha he
wes m excelant performier. Mr Ajay Gupta had 10id Mr Meseko that. if ary Minsew Jid

nol co-opperate wilh them, they lepored him of her 10 President Zuma

Aparl fom what amerged flom Mr Masekos evidence as o wha the nature of the
relationghip between Prasident Zuma and the Guptas was. Mr Rgjesh Sundaram also
gave evidence of his expedence of thal relationship. Mr Sundaramt evidence :eveged
that the relationship between Fresident Zuma and Ihe Guptas was very “deep’
Accordng 1o Mr Sunderam, & all inients and puposss Presdent ima seemed to
conduct hirsell a8 if he was in business with the Guptas. Mr Sundaram even sai tha
he interest Prsident Zuma showed in ihe Guplas business venures [ie. The
New Age newspeper ond the ANNT TV stetion) could be compard Io that of a
shareholder M Sundaam made il clear thal, aithough 1 was said tha Mr Duduzane
Zuma had a 3% shareholding in the TV siation, his father, President Zuma, was the
one who was very aclive in malters relaling to the TV station. Thal was in 2013 Mr

Nenes removal was in December 2045,
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When i hiz meda statement of 11 December 2013 Precidert Zuma sad hal “the
urgency of Ihe changes in the leadership of the Nelional Treasury was oocasioned by
the need 10 send nominatons o Shanghai, of the head of the African Regional Cente
of the New Developmend Bank | BRICS Bank. to be hased in Johannesburg™, he wes
misleading the naion and he knew tha he was misleading e naion. He knew it
because. as both Mr Nene and Mr Mo Shaik testified. them was no vacancy thd had
boen adverised nor had thene been any invildion for nomination. Obwicusly, Fresident
Auma and his governmert also never sanl any nommebons to Shanghai efier Mr Nene
nad been dismissed If President Zuma of his govemment had communicaled with
Shanghal nominetng Mr Nene & the postion n question. they wouwlkd heve told M
Nene and he pobably would have been required to consenl te the nominalion of o sign
some documents ad be estitied three or s0 years afer his dismissal thal Preddent
Aims never contactad him Mier bis dismissal in copnection with the poesition for which

President Zuma had 389 N wis goirg 10 be nominated.

Pesidenl 2uma's sidemenl & Mr Nene on the 9" December 2015 1hal the Top 6 had
had & discussion on & Decerter 2015 and rad agneed thet Mr Nene should be mioved
& Minister of FAnance and be deployed N tha Brics Bank was exposed 10 ba untrua n
he afiidavits submitked to the Commission by Mr Gwede Maniashe, Ms Jessie Duarie

and Dr 2well Mkhize. These officials of the ANC all said hat it was nal iroe thet the Top

&ol the ANC had mai and made such a decision Thesa affidavils were fumished Lo the
Commission when | requasied these oficials !0 depose t0 aMdevits or afmed
declarations and commert on the evidence given by Mr Nhlanhla Mene that, when he
me with President Zuma on the 9th December 2015, he told bvmn tha the Top & had
mel the previcus day and decided that Ms Nene should be remvoved as Minisier and be
deployed i he BRICS Bank position in guestian  This means thal President Zuma was
praparad © nat anly miskead the nabon about why he wes emoving Minisier Nene from

e podlion of Minister of Finance, he was even prepard to Bisely implicate his
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comrades n the Top 6 of Ihe ANC h Ibe dismissal of Minster Nene — which was a

decision aimed at advancing stale Capture

The reason gven by President Zuma for Mr Nenes dismissal must be ejected. The

reasens wiy President Zuma dismissed Minisier Nene 5 that he was net co-operaing
or working with the Guptes and he was esisting Pesklenl Zumas and Ms Dudu

Myenis aftempts © ge1 Mationel Treasury o epprove ransactions of projecs oF

measures that wemr not m the Literests af the country

APPOQINTMENT OF MR DES VAN ROOYEN

1BE

167

As previcusly stated, on 9 December 2M15, President Zuma announced Lhe emoval of
MrMene and Ihe sppointment of Mr ven Rooyen & Minister of Finarke On tha
evaning Mr Fuzile recaved a call fom Mr Encch Godongwana whosaid: “You am now
going © pel a Gupla Minksler who will arrive wilh advisors™ '" Mr Fuzie saxd tha
Mr Godongwana did nol £l him who the advisors would be thd would be
accompanying the naw Ministar. He said something to the effect that they would most

ikely ba of ndlan descert and ihal lhey wem tkely 10 controf the new Ministar '3

Prier © his appointmant as Miniger of Finance, in his affidavil furnished to the

Commission, Mr van Rooyen had this to sey aboit meetings ha had with President

Zump,

"2&. When lhe Pesiden| exsmises his or har conslitvlicnal powers in saction (2}
of the Conslition Section B1(3)(b} provides that the Presiient nay sekec! any
number of Mirsglars from among the mambers of the Nabonal Assepbl y. These
povisions empower 1ha Prasdent (o appoint anymember of the Nabonal A ssanbly,
the so-callad “backbarichas™ included | was a embar in tha Mational Acsambiy

1% Extiblt P at p 7-8, parz 17— B
" T ranscrpt 2 1Hovember 2018.p118 - 20
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when!was appointed Minisler of finance andlechnicaly Biing wihin the group of
persons that wem appointable.

28 As irdicaad in my affidavit sand bedow, my fec ol i ofeveats Jasding up o
my appointmentas Mimster of France make me befieve that the fomper Fresident
redied on his constitutionafly protected power and discretion 1o appost me o the
position of Minister of Fhance h Decembet 2015,

W On A Coober 2015 | was corlached by formied Presidost Jumals
Fadiamenlary coursalior Mr Bbishinm Bahim b messl with hen &l tha Prisadontzl
Tuynhuys Office | aHended the moasing in Cape Town which focus=d mainty on
retiromem raforms, which, al the bme waro 3 coitenmous subjectin patiamentary
discussions and beween Lhe Alisrice partpess. At thal time lwas regresenting ANC
caucus in all meetings maani to resave this | npassa

3. OCnthe B Novenbar 2015 | racsived 8 noba h Parkanent fiom the fonmas
Pragidents Fadiamantary Counselior requeting me o 9o 10 Tuynhuys after 1he
sdjournment of tha National Asssinbly lor 8 mealisg with the former Prasident. The
mealing focusnd mainly on my profle more especisly 1y scadamic quasiications
and experience,

32, GCn 30 Novenber 20151 mocaived acall om the Presidency, in which| was
ivited 10 submlt my Curtitulumm Vitas (CV)L On the phona, i wis & dy I 1 spoka
lo 1do nol remembar hee nama. Immadutely want to ths PrissiJencyand idsiresed
my OV,

31 OnEDecambar 2015and whika| was of holiday, | racaived & il from Farmar
Praadent Zuma informing me thal he wanted to see ma bebwesn 7 and 0
Decenber 204% in Gauleng | immediaiely sbandoned my famiy holcay and few
back lo Gautang on T Decenber 2015, | atiach a copy of my lineary as "OVRY"
Cn S0ecamber 20151 was caliad by a gedileman from the Pemicercy, mquititing
m 1o come la Mahlamba Ndlopiu Pesdenbal Offices n Pretona fora noebiag with
lormer Peswderd Zuma.

M |amivad attha madtingas sceredyled Tha foommed Praskdant in his bypical wam
manner, walconad and thankad me for aasapiiy NS mvitation 10 Magd with hm He
iMcrmed me thal e had capfuly eamined my qualificabions and axpenoncs. aad
knaew of my passion fof aconomic dawlopmenl and nance Basad on that he
expresead aninlentinn 1o appost e fothe postion ofMinkstar of Financa. Ithanked
the President and indicalsd 1o him thal Iwas aqailable 1o be of serios n whatever
capacily 1he Preadent cipsrned ralevanl for our national goals. He thanked ma for
my response and i gligated that ha would be making the announcementspon.

35 On 9 Oecember 2015 the former Proslent Zuma announced the removal of
Minister Nana fom the pasibon of Mnisier of Anance and my appesinent n thal
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position Priar to mesting the Pesident, | had met no clher individuss who conveyed
o m any information mvohwog s decison 1o appoml me 1o the poston of Mrsber
offinance_ Tobe cléar | mel no ohe v tha Gupta lBmiyin which my polestial or
actual appointment ko e posilaon of the Miesler of Fnance was disassed  Tha
allegabon that | was appowted by the Guptas, or at ther mstance. 5 simply Blsa.
Just to be clear.] would not have accejdedany appointnenl by any olher parson
othar than Presiden! Aoma 1o the posmon of Minister of Finance. | would nal have
accapted tha offer f f had come fmom any other person. pmyate or public, f & was
nol Pesident Zima, Our Conslitvtion makes ildear thal onty the Pesident may
eonslitutionally and lawiully appoisl a person to the positien of Minider.”

%0, b her "Siate of Capure” mport the Public Protector wiole tha ber Investigation oveaked
tha Mr Des van Rooyen coukd be placed n the Saxcnwold ama on & lead seven
OCCasions includng on the dey before he wee apponted as ihe Minister of Fnance
hs evigence before the Commission, Mr van Raogyen admitied ihal he visited the Gupta
resldence in Saxonweld on sevenl occasions before his appaintment, including on 8
Dacember 2015, He sid that he had met Mr Tony Gupia for The first bme lowards the
end of Ociober 2015 e Lihuli House He said tha M Tony Gupta had a meeting al
Lulhull House and he was & Luthull Houge in coanection with his role a5 Treasurer-
Generd of Ine MK Miilary Veterans Association and Mr Tony Gupta came ko geet him
M van Rooven 5ald thet since lhen he hed visied the Gupta Residance seveal imes
bebra the 3th December 2015 when President duma appointed him as the Miniser of
Finance. in faci Mr van Rooyen lestified thal there weme other meabngs theme thal “went
beyord just wha & recorded In the Public Protector eport * 114

169, Mr Ven Fooyen maintangd thal he and Mr Tony Gupta hed never discussed his
appointment as Minisler'’® and ya he admitied thal Mr Tony faisa known as Rajesh)
Gupa was lhe one Gupta bmother thal he oflien met with when he visied lhe

Gupta residence, What is ingresting s that.n terms of the finding made sarlier Mr Tony

1Y Exiibit PE) para12 2; Transcript 1 August 2020, p 232
"5 Extibil Pio), p40L para 0.
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Gupta was the Gupta brother with whom Mr Jonas had had a meeteg (ogelber with Mr

Duduzane fuma and Mr Fana Hlongwane) d the Gupta esidence on Fiday 23 Oclober
2015, He is the Gupta brother who had offered Mr Jonas the position of Minister of

Finance ad a bribe i he ageed o work with the Guptiss

Cue clegriy, the dscussion beween kr Jonas and Mr Tony Gupta on 23 October 2015
reveals that Mr Tony Gupte was looking o a person who would repiace Mr Nene es
Mingsier of Anance and, since Mr Jonas kejected his ofter it & logical ' think that he

woud move on and ook for someone else. The objective facts am that:

on 2 Oclobar 2015 Mr Tony Gupta mel with Mr Jonss. Mr Dudwane Zuma
and Mr Fana Hiongwana and toki Me Jonas tha Mr Nhlanhla Nene was going
b be fred as Minislker ol Anance and asked him 1o Bgree to be Minister of
Fnance and & work with the Gupias which Mr Jonee sejacied,

& ha meeing of 23 October 2015 Mr Tory Gupla 1old Mr Jenas that they would
pravide him wih advisorsas Mimser of Finance If he agreed and i he wanied

advisars

Mr Mhianhle MNene was fwed by President Zuma as Minister ol Finance six
weeks lalar namaly, on 8 Dacembar 2015and Mr Van Rooyen was apponted
a5 Mr Nenas mplacemen]. Mrvan Rooyen and Mr Tony Gupta ma lof the Tirst
ime aound the end of Ociober 2010 - this was A Withul Housa Lhe

Headguarters of the ANT

betwean tha fisl encounter betwean Mr Tony Gupta and Mr Van Rooyan o
the 9" December 2015 Mr Vlan Rogyen wigied the Gupla resdence sevegml
tmes including on 8 December 2015 which was one day befoe Mr Nenes

disméissal and Mr Van Rpoyen's appointmeri & Minider of finance
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1705 Given the shove facts ther & no way tha it can be said tha Mr Tony Gupla
wolld not have discussed Mrvlan Rooyenis appoinment as Minvster of France
with him. i would make no sense. The probabilities are overwheiming that Mr
Tony Gupta spole b Mr Van Rooyen sboul his possible appomtment as
Minister of Anance. President Zuma may have met with Mr Van ‘Rooren and
looked at his OV but thee can be ne doubl thal Mr Van Rooyen was either
suggesied b President Zuma by the Guplas of that his appointment as Minister
of Fnance had the blessng of approval of the Guplas Mr Van Rooyen's
evidence tha he and Mr Tony Gupla did nol discuss his appointment as

Minister of Fnance 15 not true and &lls o be rejecied.

171, Mr Van Rooyen tesiified thet prior 10 meeting PEsiden! Zuma, he had met no olher
indlvidutl who conveyed 1o him any information invelving the decision 10 appeint him 1o

he posilion of Minister ol Finance.'™
Appointment of M Van Rooyen's "Advisor” and “Chief Of Staff"

i72. By the 11™ December 2015 Mr Van Rooven had dedded that he would have Mr
Mohamed Bobal 86 his advisor and Mr whitley as his Chisf of Stafl. The Commission's
terms of redarance mqure the Commission io look inlo whether these two "adveDis
wem poperly appoinled . | s therelome. necessary to deal weih ihew appointment. Mr
Van Rooyen teslified 1hal his fist encounter with Mr Bobat wae in 2009 in ihe Bojanala
Distict when he (2. Mr van Rooyen) wes stll & member of Ihe ANC Provincial
Executive Committee and the Provincial Chairperson ol the South African Locad
Government Associabion [SALGA) in the North Wes! Province, He said thatl he met Mr
Bobal ina restauram and hey exchanged business cads, MrVan Rooyen tesiiied that

al tha fime he was gill studying for his Masiers degeee He said na he kept Mr Bobais

¥ Exnge Plcy, p 13, para 35
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cad MrVan Rooyen said that, afler be had eafized thal Mr Bobat was in the fnancial
sector, he mentioned o Kr Bobat that he was siudying finance  He said thal Mr Bobat
ofiered to assist if Mr Vvin Rooyen rieeded any assigance with his shadies from 2009
ad 2015 Mr Ven Fopoyen testibed thal he caied Mr Bobat once of twice Tor
assstance with his shudes Mr van Fooyen testified thal. when he was appoinkd as
Minisier of Finance, he thought about Mr Bobd being his special advisor. He said that
he theefore, cdled Mr Bobal 1o his swearingdin ceemony which was 10 lake place on
0 Decembat. Mr Van Rooyen leslified tha on ¢ December 2015 he mel wilh Mr
Bobal al the Union Buildings and requesied hifn to be his Special Advisor and Mr Bobat
agreed.”"* Mr van Rooyen further ledified thal, when he introduced Mr Bobal 10 Mi
Fuzilz al his sweanng in ceremony, Mr Ruzile faited o mdicate hal he had already met
Mr S8cbd and he had made comments that made him professionaty uncomfortable '
Mr Van Roayen testified thet Mr Fuzie sgresd without sny resanations to facilitste his
fppointmart procest and did not corvey his CONSRM AboUt budget svailability OF Any
olher iggua in ralaton to ihe pocess.'”™ Accowsing 10 Mr Van Rooyan, the offer 1o

appoint Mr Bobsi was dscussed before he met bath Mr Fuzile and Ms Macanda '

173, Accordng to Mr Fuzile, the appointment of Minisierial advisors is govened by the
Minisierial handbook and ha Public Service Acl of 1994 [PSA). h summarny. the

Minislers s appointed by he Pesiden! who mekes an announcement and then 1he

Ministers get svom in. Ofien these two sleps- the announcemeni and the 1aking of the
odh o not heppen o the same tme, Until & Minkder 15 swom n sha is a Mnister

designate and cannot legally exercise the powes Bssocialed with the job JI goes

= Exhiol Plm), p 133, parm 60
1= Exnital Pic), ¢ 133, paza 60
HE Exhilol Pid) g 133, par 60,
Yl Earit Py, p 133, pata 80
S5 Exhibi Pra), p 133, parm 60
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withoul saying thd no one can be an advisor to a Minisler who B yel to take up his mole

formally.

Further, Cabinel determined i terms of seclion 12802) of the PSA tha Ministers ae
ertitled to two Special Advisos and in Brms of seclion 12A(7} the Cabinet may
deleimine and appoin! one of MOE pPesons Under a coned o advise the executive

authority on the exercise of performance of his of her powers and duties.

Mr Fuzile also referred to the Dispensdion for the Appointment and Remuneration of
Special Advsors which drects tha the Bxecutive Authority mug ensure the Special
Advisors oblain lhe necessary securty cleamnce bDefore apoointmenl Any dewvidhon

from his mist be submitied 10 the President. Ha further s1alad tha Ministass st have
b consull wih ihe deparimeni whether there are funds 1o appoint an advisor. Accoding
o Mr Fuzile, failure © go IDRsugh this slep risks crealing unawtheorised expendiure,

Itis clear theat none of the above steps wem taken inle account whan M Bobel was
“appolnied” &2 Ihe advisor 10 Mr van Rooyen The crossexaminalion of Mr Fuzile by
Mr Van Rooysn's Counsel revealad thet:

(a}Mr Ven Rooven slowed Mr Boba ang Mr lan Whitley 10 slant work as his
advsors &l the MNetlonal Treesury bebra thay hed signed contracts of
amploymant with the National Treasury M Fuzile said thal thal was impiopei
because wthoul them hanng been piopelly appoinied o wathoul them having
concluded contmcts wilh the National Treasury, there woukd be nothing against
which 10 hold them accountable, M Fuzila sait tha he poinl wis never ihal Mr
van Rooyen & Minister had no power 10 appoin advisors: he sad Mr van

Rooyen like any other Mnister had such power,
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{DIMr Fuzile dsputed the suggestion made by Mr Van Rooyen's Gounsel thal he
dd nat advise Mr Van Rooyen tha Mr Boba and Mr Whittey could not start
working before conkecls were concluded wilh them

(C} Coursel for Mr Van Rooyen did not challenge Mr Fuaile’s evidence thal it wes
mpoper far Mr Van Rooyen's advisars 10 start working befos: they signed

contracts with the MNational Treasury.

(d)il was common cause (hal Mr Babal and Mr Whilley had nol signed conliacis
of emplayment when Mr Van Roayen came to the National Treasury with them
ad they starked working and they had sl not sigred any contmcts by the bme
Mr Van Rooyen wos transfemed 1o lhe Minisiry of COGTA and Mr Bobal and

Mr Whitley Follomed him

As aluded lo sbove. & 1he Lime of his appeintment as advisor to Mr van Rooyen
Mr Boba held a senior position & Reglmenils. which was headed by Mr Enic Yood. In
his evidence Mrwan Rooyen said tha he was unawae tha WMr Bobal worked Tor
Regiments untit he mad him & the Lhion Buildings snd Mr Babal brought this 182t 1o his
aftantion. If this 15 nue which is unlikely), then not only did Mr van Rooyan have no CV
of k¥ Bobat A the fime of his decision [0 appoint fim, but he had not even bothemrd 1o
establish befomhand whem Mr Bobal worked Mr van Rooyen may o may not have
mown thal Mr Bobal was emplaved o Regimerts but # s 84 Tony Gupta or one of the
Guple bmoihars who mist have erenged for him 1o appoint Me Bobat. So,
Mrvan Rooyen knew thet he got the appointment a5 Minisier of Anance mirough the
Guptas and thal he got Mr Bobd and Mr WYWhitley through the Guptas They were all

Gupta people.

Itis now necessary 1o dea! with ihe appointment of Mr Whitiey a5 Chief of Staft.
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{78  Mr van Rooyen lesffied that Mr Whitley was first inrodyced to him by Mr Malcom
Mshaso, who d the lime was sipport slaf to Minider Mosebenzi Zwane in a breakiast
meeting tha was held 8 Melrose Arch on the 11th Decembet 2015 Mr Metaso
ifformed Mr van Roayen tha Mr Whithey was looking for wirk and cowld be an asset n
governmert i thes: wee opportunities. Mr Van Rayen said thd he then aranged o
meet Mr Whitley  Mr Ven Rooyen bslified that after having a brief inervew with Mr
Whilley and on he slrength of his qualificdions and experience as set out in his CV in
administration, bankdng and the broader corporate sector be was content to offer My
Whilley the pasifon of Chief of Staff He estified that M wWhitley accepted the pasition
and joined Mr Van Rooyens Ministenal eam as Chief of Staff. Mr Van Rooyen staled
that 1n support of his eppoiniment of Mr Whitley, the aumstances of his apporiment
as Minister of FAnance reguired that he make decisions firmly and quickly to ensure that

he had praper advisory infrastiructure needed to msist him with his new work '@

180 h his svidence before the Commission, Mr van Rooyen slaid that he made ihe
appointments of Mr Bobat and Mr Whittey because he was entilled 1o do 56 as ihe
Sxeculive authonty Of & mational Cepartment (ie. Minister in terme of section 124 of
he Public Servica Act 103 of 1994.'7 Mr wan Roayen further estfied 1hat the legal and
pallcy podlion goveming the appoinlment of special advisors and Chief of Stafl dd not
require he Minisker 1o persondly or inlimdely know the people |hal they wee
appointing  Nonetheless, Mr van Rooyen teslified tha he knew both Mr Bobat and Mr
W hillgy** Ha said thet ha knew that they had a weallh of exparignce in the Hnancial
sector and understood ihe functioning of the markets.'”™ He asserled that wha he knew

about them was suficient for kim 1o make the decision 1o appoint them. ™

S Exnhml Plo), p 133, parn 60
H Ennitt PiC), p 125, pana 33
¥ Exhion Pich, ¢ 127, para 41,
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161 To provide more detaijl, below & an excerpt from Mr Van Rooyens afdawit'™

e —

"36 Much has ako bean mada ahout the Mirsstarial stafl thal | required and
dppointed to assist e o my mw ote as Moester of Fnance. Upon having the
rmeabng in which the Prasdenl idealed hes alenton lo appost me as Mnister of
Firanca | undersioad and appeciaied the encimtty of the tasks mvolvedn the
poston | apectad that my appointmed couldingger a festkm of crBcisms from
somessciors ofsociety. This was ol unusual to me and | was notoverly coscarmed,
| knew that Inpegded to work ditigently and with integrity in osder to win my critics. |
appreciater thal | would be Sevimely scrutinized by the public and misty those
olvad (N Hwe financial ecior | wak ke [0 win Heen ovst Thava was 8 pubic
custem of intansely public scrutany over any appomtinent w vohving such a sansdve
and alalegic instiulion | revnetbeiod thal when Trewoer Manuel with no
quaifications i fhe ANARCE BBCIor WaS APEOINIAG. thate nad been 2 firestom of
crticism over ihal decsion. Tha markets were nol happy because the firsl black
Minigter ofF inance had been appowied., |f took a collective cabinal effort o win over
Ihe markets ard critics and Trewer Manual fnshed his lamte withoul any rancor
Similarty, whan Trevor Manue was replaced by Minister Pravin Gondhan, Bees ki
scened ol negalive markel reactions. Those working i 1he nancil makets
pedicled doom and gloom bul that did nol happan and the sky did not Tall. | fall that
criticism to my appaitmenl would soon die down and my locus was snsuring thal
lhe zlringenl protoools of financial management of the Natiosal Treasury were
slabis dependable andimproved

37 | howsverl accept tha | undsrestimated the snoimity and feecity of the
oppoation tomy appointingnl. Iwas indially not Dveddy concainad about the nepate
cominenis  comisg from pposilive peiitcal parbes, which ak critcal of any
appoinunant mada by formir Presidants of perscs 16 Gliralegic national nsttubions

3 Cespile the hoslifly from some sectors of the media commoniy b my
appoinunent | nolrethess & began o maka dilical appoiniineils Neces&ary 1o anable
me ic satlle down 1o this postior. | needed speciad advisors and 3 Chis! of stall thisi
| codd trusi o dril down to what we wee sipededd to do al the National Treasyry
| spoke 1o nendly cabinet collsagues aboutposwble candlates Tor appomntnenl |
wAs nol necossarly and speiically looking for paople tal | parsonally knew . | was
kxoking for agpans In the Fnancial eector who wem prepand 10 performn widar the
sdramaly hodila condiions which we found curselves n. | néadad patnots who
would gve dtention 10 Uwe complex @suss al tha Mational Treaswry with
prcBssicnalsm and expetse. | wanled to wn the cowfidenca of my cabinal

R —
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collagues, the financial secior, business labowr and the markets. | wanted the
Mational Treasury b0 be al the conbe of cur dovelopmant goats. | thenmefors nesdod
Brceptonal pariessionals with a =ound ameienca awigrasp of he inandal secior
and the markets My, ARZile, desides, with cynical coftarmpt, my dlecssn 1o appaoat
a spatial advisor and tha Chial of stafl 1o my cifice sven sogoes g thal | had acied
ilegally in making thase appointinents becasse acoordig Lo him, [was ol entifed
o doso, wilhoul his signature.His understanding of the powars of Miniglas to
appont thar spacial adwsors and Chief of S1aff 15 unimpressive for someons who
has paraded himsel as 2 paagon of virue and professonaiem  Simply put, |mande
Iha appointmenis as lwas antied lo do so. His job, as the acoouting officer, was
10 ansure thd my Jecisionio appaint hemas inplemrenad. | refar spacifically 1o =
124 of the Public Service Act E#3A), 1994, which makes il ckear that the power 10
appainl special advisors lias with Lhe elavanl execstiva autharity In case a nabional
Depariment, 1ha exwcutive authority is e Minisier mapornsida fof lhat Deparinent.

8. The slalemenis and oRl avrlesce of Mr.Fuzike about my appownbinerst ofspocial
adviscr and tha Chaf of stafl cencns!rata lhat he had assomed the posilicds of
hostiie fos His claim thal he wished for mys geoptin simgdy Biisa and belisd by his
Oown dvidenca  Having allagadly besn ol by his rusted conrade Mr Godongwand
lhatlwas 3 Gupta Minisler. be must have Jecded (hat |ded nol desewe his gupport
of mapect Tom the beghming. He daims 10 have taken sleps [0 ensua hal | was
warmby welcorned crealing the unforfunate impression el | did nol appreck e Lhe
sementary fundamanise of my role &8 Mikder. Ha ravsr iodended 10 acemt or
Eupporl ma 0 ay manner because lo do 5o would have boen to assisl what be
regaided as |he nelrcus agenda of the Gupla Miniter. He would not have
pasitianed RiMsal 10 ywalSbing ma and to ensurs hal lwas pioperty 8nd fully briafed
on lhe critical i ssuesat the lime requinng mMmetiete mmstenal ntervenbon. He
Bgarded me as a Gupia Minisler and Lheeiore an snemy of the stade He saw
hmeslf as ha celodian of the Nalional Treasury with @ nationad duty 10 fesisl &
GuptaMwisiar. {1 themfors et true that when e communicated with ma he had
an opan mind which was influenced by nolhing sisa other than the work of Nabonal
Traasyry. His mind was made up thal | was appoitted 0 caphum the Nalional
Tramsury for unspacified nelBrcus pur pees  His view was tal | had bsen
appaintad 10 advancs comupbon and 1o ensune thal the National Treasury Wwas usad
lo advance comupl intersts. Wihoul anyshred of evidorcs, he asserts that iwas
d 1ood in the hands of comupt peopa. Mr. Fuzile's enhire atibeds appaars to have
been poisonad by this madiisous piece of usslss information. ¢ find thasa
satements defamatory 1n tha axtrems as they do nol bear oul the objactiee Tacts.

40. While Iknew Mr Rizile wod { 50} belivid y ané had worked with him woll {50l
bobevad) | was homified o haar of how mich ba tlespised me o aven withoul any
shied ol sndenca, allege thal | wae a comupl person, appoinbed to the Malinnal
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Treasury for nelanous purposes lwas horifed bo understand from his tesbnony
how much he bektied me and my o in government. The ruth & Giffesent 1o that

painted by M, Fusle

4. The legal and policy pastion goverming the appointment of special advisors and
Chiaf of £afT do not equine Lhér Minisler lo parsonally of itimatoly know the: people
lhat he of she b appoisting. & nol the positibn i the law thad | should have
parsonadly known the pedpia that | was appoinimg. Mr. Funle claims thal thera is
evidanca lhat | did not know the peosls thal |was appoubng aspecal adwsor and
Chief ol Saff to bolster hes imagination of the Gupta mflvence of my appoinbment
The accumtons are without 2y merd | knew Mr. Bobal Mohamed — wha | had
ofiered the posilion O spacial advisor and M, Whithey who lwat Offeriag the posion
of Chief of Stafl. | knew that they hada wealth of expedence n the inancial sector
ang ungersiood the funclioning of the markets. That is what | wanted, nol bosom
bacdias Wi | kNew &1 A Dersonal leval Whal |rooied 1 Know Shout T vwas
suthicianl far me lo makathe decision > apponl them. They had unguashonabla
supenos qualiicalions and axpaiance 1hal | nesded i Iba finance porfioka. Whal |
knew about the spacial sdvisor and Chis? of Siaff was sufficient for haw | mtended
la engege wilh ihem,

Mr. Mohamed Bobiat

25.My Tirsf snoounier with M Bobal wak in 2009 | do not recll the exaci dals in
he Bojanala Disticl whilsl | was st mombar of the ANC Prowvincial Execulive
Commites {(FEC) and the Provisdal Chaipeson of SALGA in the Morth Wiest
Provinga whian b provicded ma wilh his busingss cad. [looked at his busawss AR
and malissd thal ha was in the financial seclod. | indicalad lo hm thal lwas doing
my sludi=a in linance which he ofired lo assisl i | neels § any assisishos.

58.Mr. Bobal and | did nol make reguiar conlact bul | canracall onca or twice when
| called hom for some asemtice with my acades e studess m hnance, Whaen
Prsidant Zuma indicgted his intakion 10 appowl ma 1o the positon of Mnistar of
Financa, | hought about Mr. Bobat being my spacial adisol Afler the
announcemant of my appomtrent. included him on the iisl of people 1o ba imated
by lhe Precidency 10 ny swearing m caromony. On 10 Decenber 2015.1 met with
him al tha Union Building and mgyested him %o join my lsam as a Special Advisorn
Aftar hiz acceptance ot my offac | futher infoimad him ol the process of
apontment assunng him thal lhe deexoa lo appoer was mne bul ihe
adninisiatve process formalisng the apposimant would be processed Ly the
Directo-GanarEl who wollkl do 50 at myfislance
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5F. When | mel Mr Ruzile al nmy sweamg n ceemony, | ofcmmed him and
introduced him 1o Mr. Bobal At no point did Mr Fuzile intisb that ho had already
met with him or that Mr Bobat had made comments fhal made him pofessionaly
unetmtorishils The s that | aquasiad Mre Bobal o sty Sswasiing i csiamiiy
was to ansure that | inboduced him o tha Dyeclor-General. Mr, Fuzilh and fo
ensum that | had scine advesaty sefvices frorn tha firsl data of my apporhinrent

58.| can cosfinm thal the offer to appoim Mr Bobat was discussed bafore | mat both
Mr.Furie and Ms Macanda 1 was nol mesteg Mr Bobat Tor the sl teoe m thead
meeling :sndlknew and had his contact, hence | gave the Presiclencyhis delads for
my saeanng In coremony’

St.inlerms of the dispensation lor the appointirentand remuneation of parsons
Epeclal Advisors appomled o Execsttve Authosies on ground of Policy
congieralion in tams of Sechion A of the Public Sanvices Acl of 1994 which Look
affact onh the 1Apnl 2015ancene Exautive duihonties 10 2 point Special Advisors
who are South Africans bul alse fit and proper. In My view. M. Bobal metal those
requiremants. | mject Mr Fuzile's sasidion that | sppoided Mr. Bobal wronghy
withoul proper background Check. /' 8 risplaced and  Ase s SUbIHESINN,

Mr lan Whitkay

BO.Mr. Whitley wae first introduced (o me by Mr Malcolm Mabaso i Mabasoywho
wag at Iha lime a suppon 618t 10 Minisler Mosebenzi Zwane jir Zwandy W a
braskiaat mapatng haid at Malose Arch on tha 111272015 Mr Mabaso Informes
me that Whitley was tpoking Tor work and couid Be a0 2338 in govemmest if Tere
warh ppportunites larranged 10 meeths Whitey Aflw having aboel intefory with
Mr Yhitlay and on Ihe atength of his qudifial ions and scperience as 3& out in his
CVin Adminsiralion banking and the broacsd corpomles saclor | was costenl o
ofisr im the position of Chisl of Stall, He atcepled e posbon and jomed my
minstenal team as chiel of slaff. The crcumslances o my apoowilimeet required
that | maka dacislons fumly and quickly 10 ensra thal | had pioper advisoy
infrastructura nadiadio a8 S151 ma with mynew work

81.Balora | fefl the mealrg. ML Whitley Requesied thal Mr Mabaso join him on his
firsl day in office {o assisl him with anything that may be requred of him. lagraed lo
his requasl becauze M, Mabaso was alsoa mwglanat Slaff al the Depariment of
Minemal Resources.

82  Mr Whitley and Mr. Bobat mel the PSA requiremaniz, and this was cosfimed

when tha Depatmenl of Public Sarvica and adimessbalion  apposed  the
appoirtment white serang as my mmstenal support #ufl al CoGTA | can also
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codfirrn thal at CoGTA. they axcefled iIn &l duties 3ssigned 1o them by me. Any
conbary assessment would simply be dishonest and umeformed

63. .Alegiliie thal thess well gualifisd and expesisnced advieors sevved a
neBnous agenda o @ Gupla gender & simply fatse andunfar. They worked hard
and competeatly wien sarving me i ColGTA- and no avidence Has been given 1o
suppor thesa vicious allegalions thal their appomniments wese part and pecel of the
caphura of stade Insttubons 1oserve pMvato interesis.”

1§2. Mr Whitley was informally appoirted a Mr van Rooyens Chiel of Stdf on
10 Decerber 2019."* The formal appontment dd nol occur befose Minisler Van
Rooyen was moved to COGTA and Mr Whitley wenl with him It 8 mportani o note
tha all the advisors hal Naional Treasury had had during Mr Fuzile's tenue'® had

signed confracts with Mr Fusile . Mr Furile, s the accounting officer, had not signed any

pepars appoibting Mr Boba 10 the position of advisor. ™

183, Although thai part of the Brms of refarance thal retsies 1o the sppoitment of advisors
by Mran Rooyen requires B decision whether of nol Mr Vian Rooyen’s 80wisors wen
propery appoinied or whelher propar procedures wee [olliwed N el sppoiniment, i
emergad during Mr Fuzliie's evidence the the mal seue was nol whethed ihay had been
propery appaintad but whether il was poper of lawfui for tham 1o slart perfonning duties
befora |hey wam poperly sppoinied. Tha enswar is, of course simple 1| was nol lawlul
of proper tha Mrvan Rooyen's advisors %am performing dufies of start working before
they wete property appointed. Mr Fuzfe did testify about why it was important tha they
be popery appointed before they could start working He made the example that thay
neaded ta ke bound by pescripls tha ralak for exampla 10 keeping cenein irdormation
confidential, Before they were sppointed, there would be diffictlly with how o ensure
tha they compked with confidertiality obligations within Treasury. h B, a5 it
happened, (he evidenoe heard by the Commission revesled that they untswlully sent
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oul of Natioral Tieasury some documents thad wese confilential  in the circumstances
Mrvian Royeen's "advisors” were nof supposed to start working until they were property

apponted

Engagamant by Mr van Rooysn with Matlenal Treasury after His appodntment

184

185

Mr Fuzile testhed lbal onthe monung of 10 December 2015, he cbserved that Ihe Rand
was taking a setious pounding and the stock mate! was shedding value al a pace he
had not seen in a long tme This was the momisg afer the evening of the
annguncemant by President Zuma of Mr Nenes dismussal and Mr Des Van Rooyen's
appointmert as Mr Nenes replacement. Mi Fuzile said he called Mr van Roayen and
indlestad © hirn the he wa geing 1o pul him on speakerphone so that the Heed of
Communicdions, Ms Phumza Macanda, could be parl of the conversation Mr Fuzile
said thet he encoutaged Mr van Roayen Lo consider doing ™wo things. The firsi was ta
coms Y he depariment gary sa that he could mest Me Nene and Lhey could addmss
dafl togelther 5o thal ha oukgoing Minister could say his goodbyes o Lhe stall at
Nelional Treasury and the Minigter-designate could inlroduce hinseif and essertialy
coim |he staff down The second was tr M van Rooyen !¢ seriousty coasider issuing
a meda statemant as 5000 8 he coukd because it wes aviden! fhal the markets were

reacting adversely b the untmely removal of Mr Nene.

Mr Fuzile lestified thet Mr van Rooyen umed down he suggedions and he slendy
warmed Mr Fuzile thet the Treasury officiels’ tenoency to issue staemeants had to come
o anend Mr Fuzile steted thd he was surpnsed by what eally seemed 1o be Mr Van
Roayens prajudiced viaw of them as members of siaff of the departrnent. especally the
fact thal, while Mr FuZilke and Mr Wan Roayen wete not friends they had known each
other for some tme This was becaise Mr VAN Rooyen WAS a long-standing member

of the Janding L-ocmmiteq? on Anance (SCOF) in the National Assembly from 2009
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right up o his appoinment a5 Minister n 2015 Mr Fuzrile slaled thal he was
disappointed thet kr Van Rocyen was going o miss an ocpportunity lo be seen by the
saff with his predecessor which Mr Fuzile thoughl wiould make for a good start iIn Mr
Vi Fooyen s new mle. Furlher.Mr Fuzile was perfurbed that the new Mmister seemead
obliviols & ihe near caastrophic consequencet thal had been miggered by the
developments of the pevious day and appeasred not jo appeciele thal he among

olhem, had to do somehing to slave this ofl,

1BE. Mr Fuzie bid the Commission tha Mr van Rooyen slged thal Mi Fuzie was
misinformed h his giegation tha he filed to avail hinself for a meeling with Mr Nene
He received he hendover repon flom Me Nenes Chiefof aff  Accordingly, 1he meeling
wilh Mr Nehe did not taka place because Mr Nene became unavailabie to meet gtes 1

Decermbar 2015 © discuss the hmdover rgpert'™

167. Mr Fuzile teslfied that later i the day he weni to the Union Buidings 10 aiend the
swearing-in celmony of tha new Minisier.Mr Fuzie lestified Ihat on e asval al the
Union Bulkd ngs. the st persen fa found slanding at Ihe door was a peson who
irtroduced himsef as mr Bobat the “adviser 10 Mr van Racyen” M Fuzie was
suprised by Mr Bobals sftitude and approach: firsl. Mr Fuzile ss the DG of the
Traasury, had not sighed any papers Sppaintiyg Mr Boba 10 the position he claimed 1o
hold ang the new Minister had not even infermed him of the appointment. Mr Fuzile wes
shocked that this man was inroducing himsall (0 him a5 “advisor ta Mr vVan Reoyen™.
A this point Mr Fuzile recalled whe Mr Godongwana had told him in a leephone
conversation during the lde aftemoon of 8 Decenber 2015, Mr Godongwana had toid
M Fuzie in tha comvgrsalion that he fie. Mr Fuzile) was going o get “a Gupta Minister

who wolld anve with advisars” Mr FuZile was also shocked that a pesson  designated

1 Exninin Pio), p 136, pars 04
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¢ be gppoinied as Minider had aleady had & “advisor This was even befoe Mr Van

Roayen could be swom n

Accordng B Mr Fuzle, Mr Bobd wasted noime in ssumg insiructkms 1o ham. Mr Bobat
id ki Fuzile © daft 8 statement ihal Mr van Fooyen wouid mlease after being Swom
n Mr Fuzile kedified thal this is how Mr Scbal issued the nstuction: “ie requirea
staterment from you b be issued by the Minister”. Mr Fuziie said that be told Mr Boba
© check with Mr van Rooyen whether he would want such a statement hom him Mr
Fuzile poceeded to stae tha be found it very strange tha the “advisor"was demanding
a slalemen from him while he Minister-designale had predously bundly told Mr Fuzie
that ha dd nol want a statemen from him F wes 2 this point thal Mr FuZile reslsed
that Mr Bobet did nol cake about protocol and civilities and be appedred dedermined to

assert $ome “anthorty” over him.

Mr Bobet aso told the Communications Head Ms Macanda, thal from then onwards all
communicalion would go through him. Mr Boba had nol bothemd to chack the
communicalion policy N governmeant and in Treasury Mr Fuzile slalsd in his vk ice
that the communicalion policy of the Department did not powvide for an advisar issuing

instrucions 1o officids on matiers of communicalion.

Mr Fuzie sad iha Mr Boba fell such a sense of auvihonty and empowemend thal he
could issue instruckons 1o anyone withou! first checking with the person dhe Minisler-
designate) on whase behalf he puporied 1o act Mr Fuzile said tha Mr Bobat gave him

a Impression of being a law unto himsaf.

Mr Ruzile alse westified thal, when Mr van Rooyen afmived at the Union Buildngs, Mr
Boba spproached him and they greeted. Mr Fuzila told the Commission tha at somea

point he could hea Mr Bobal complaning 1hal Mr van Rogren haed not answered his

cdls and Mrwan Fooyen saying something ta the efled ihal he did nol recogize Mr
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Bobals number and thal 5 why he did nol take his call. Mr Fuzie testifed that this
conversdion bdween Mr Van Rooyen and Mr Bobat, suggeded Lo him that Mr van
Fooyen and Mr Boba either did not know each other or they had not known £ach oiher

o long encugh 10 have exchaiged lelephone Tmbers.

s Macande dso cerfimned that she wilnessed Lhis bizane [nfemchion belween Mr van
Fooyen and Mr Boba. Accordng to Me Macanda, she overheard Mr Bobet saying 1o
Mrwan Rooyen "l called you why did you not tum my call?” Ms Macanda testified
that Mr Bobats fone was authoritative and almod aggessive in a way . She lestified
tha she wms quite [aken eback by this. Ms Macanda said that Mr van Rooyen
responded: “CH [ve been getling & kit of phane calis flom people congratuleting me

and the thing 5 | donl have your number, 50 | could net retum your call”™.

Ms Maconda sad two things siuck her fiom the above conversation babween Mr Van
Rooyen end Mr Bobst first thei Mr Bobal seemed 10 have A conemplucus and
dismissiva attiude towards tha Minier and. second that Bva Minister alse did nol know
him &nd dd nol gven have his number This evidence oy M Macandais consstent with
Mr Fuziles evidence aboul whal he had chserved and head when Mr Boba and wr

Van Rooyen mei lhal day

Cn 11 December 2093 Mr van Rooyen had an inicductory meehing wilh the siaff at
Nefional Treasury According [o Mr Fuzile, ai this meeiing, M van Rooyen stded tha
he afficlals had 10 work through his advisors. Thug for 1he first me o Mr Fuzile's
knowledg®. Natonal Treasury officids would not have diect access to the Minister. Mr

Mogajena, 1he DDG for Public Anance who was presen! a the intmduciory meeting,
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teslified that he offials of Matiopnal Treasury were “stunned” 1o hear 1he Minister say

his and that he himself did nol have words to explain what they we® witnessing. 1=

Both Mr Fuzile and Mr Mogmane recalled thal, when inmoducing Mr Bobal 1o Naonal
Treasury officidls on 11 December 2015. Mr vin Rooyen could not ecall Mr Bobats
nane and had © be eminded by ihe lalier, and he also mistakerly staied tha Mr Boba
was his Chief of Sigff end had to be told by Mr Boba thal the Chief of Slalf wes
Mr Whilley and tha he {ie. Mr Bobal) was Mr Van Rooyens specigl sdvisor ' Thisi s
how Mr Mogajane recalled Mr Bobals maction to have been n that meeting when Mr

Van Fooyen sEd lhe he was going to be Mr Van Rooyens Chief of Staff:

“Thal is whan fmssing audic] and then he is going 1o ba my Chiet of Stalf and Mohamed
said 110, 1o N You did this, NG, o, 1o [ em advisco Then he looked 8t ja of counse
this i Mr lan Whitiey Ha is going 10 be my Chiel of St

Mr Fuzile's accounl of the event before the Commission (s as Tollows:

MRLUNGISA FUZILE He walked in, we saL Toukd you apooan| hess two gestiermen.
And then painling towads Mr Bhobal hesaid this one is Chiel of 3aff and then the
reaction was no, no no | will be advisar, this one will,. {intervenes]! =

This mada it clear tha Mrwan Rooyen was not amiiar with these btwe peopie The
mislakes that Mr Van Rooyen was meking about their rokes,as well as the isci thal Ihe
wo only appesred (0 exchange phone numbers al Wr van. ROOysn's Swaanng-in
caremony as Minisker raised [he guadion: how dic he appoint them as his advisor and
Chigf of Stafi? Afier dl these mislakes by Mrvan Rooyen Mr Fuzile became cosvinced
tha wha hed happened was exactly wha Mr Godongwana had told him would happen.

namely, he naw Miniswer would arre with twD atvisors with whom he wes notl iamiliar
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or whom he would not know . Mr Godongwana had tokd Mr Rordle thd he would gel a

Gupta Minisker of Finence who would come with advisors thal he did not know. "™

As dlrepdy stated, Mr Bobd was employed by Regments Capitat and Triflan. [n the

brief #me thad Mr Bobat wes & Naional Treasury, he shared clessibed nformation with
people outside Govemment such as Mr Bric W ood ™ He emailed to pecple cutside of

government a National Treasury presentaion which was inended for Cabinet. Mr Wood

gnd Mr Mabase on 12 December 2015, priof to Mr van Rooyen's emoval. ' ® This adas
credence b Ms Molhepus evidence with regard tc wha the pupose was of Mr Bobal's

sppaintment & advisor o Mr Van Rooyen.

Mrwan Rooyen testified tha no ong includng Me Fuzile, told him of Mr Bobals alleged

irterference wilh he adminiskation of Netioned Treasury ¥

Mrvan Rooyen urher had b say he following aboul his brial bme al Maticnal Treasury

and he above allageions by Ms Macanda and Mr Fuzile .

89 Immadiately after the m wilg with Mr Fuzike. we procseded [ ol m eeing with
ihe Sanicr Management Team of (b Nalional Trapsury. AS inflially agaed with Mr
Fuzile, he focus of this mestisg was for ma lo assure lhe Senior Managernest Team
of my Commitmeni o wark wilh tham, and also o serve a8 an introduciony sesson
angto ratemte to them about the Dlanngd Execytive Managemant Maeling which
was o tale place on Tussday, 15 Decemben 2015, My approach (o ihis meebsg
with Ih& 3eniod Managamenl Téam and the plannad Tuasday mbwlag wole
tharoughly discesead with Mr Fuzile as the then Diraciov-Ganeral ol the Mabonal
Treasury. 118 therabre disingenuous of Mr Fuzile 1o claim that he had hoped for a
loryy and detailéd mestng

70, Az much as | do nol remamber avery detail of whal happaned n my mbetiag
with tha Senid Management Taam, |wizh bostate thal thal Mr Rizile Sedto the
Conmpssion when hesaid | wiongly itmduced the names and roles of Bobal and
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Whitlay. As already steted in this dalement, | msl Bobat andéWhitey before this
moaling. Thew & themfore no basis on winch |could have confused them On 10
December 2016 and 11 Dacember 2045, | mspectfuly bold M Fuzde aboul Bobat
and Whilley's position.

1. The stdements and evidence by Mr Mogapne and Ms Micasda ame
conladiclory. Accoding 1o the latiers sidecsent {para 37) comeclly i ntmdecesd
Whitlay as the Chial ol Saf and Mr Boba as my speck] advisor This & contfany '
b sldemenl of Mr ik (pan 8% and Mogxare (pae 1) who mdeed il |
confusad both the names and roles Bobal and Whitley . i 5 as if the thiee poople
ware not n ihe sama mpatng, 1%now thal | did not confusse the namas androles of
Mr Babal and Whittey, Thewafore. Me Macanda spoke the truth i #elation lo this
aspect, and Mr Mogajane and Mr Fuzile did not. Cuiel interesiingly Mr Mogajaie
spams 1o be notodous wilh nol lefing the trulh s publc kiowidge thal Ihe Pubkc
Protacior Report No. 28 of 2018/29) has found thal (he cunent National Tieasuy
Dhrector-Ganaral Mr Mog apne Giled lo disclosa a criminal wecord on Z83agphcate
Torm lor The posilion ol Dreclor-General. which he cunently holds

T2 Apart from the appointmenl srovisiens and considediions provided fot in tha
Publc Sewvice Act and Minislmial Handbook, i his slalemerd(para 15 ) Mo gaj i
Kilessstingly daime thal Mi slge shoud apposd Chiel ol Stafl with whom thay have
along-standing sdationehiy | Must submit that in all the years | served as Execulive
Authority Thave used mam and compatency as the guikding pnscplss in sppointing
support ®alt. and | can aafely cOnfim that ol o thy approsch. | hive seen
et pliyics md ioyalty prevaiing

My concluding remarks about lhe slalements of W Fuzile. Mr Mogajana and Ms
Macarida

73. Ag | have slaled in {ris slatemant, | fofiowes whal | uncersiood 1o be tha nomal
pocess 1N the appointinenl of my Minislenal Supporl Slaff ke Funie’s alkgations
that th& appointmant of my suppor staff was dona bafore any proper pIOCBEGS
background chacks was dona is midle:dir g to this Commiason. As a formes Sadior
govemmenl official, having served in goveinment forat leas! 16peans. six whedeol
ho was a Dieclor-Ganeal. he should beknowng it betler thal due 1o State Security
Agancy capecity poblems, govemment departments Siate-Ownod-Companiss
and 8l govemmant bnkad ingtituticns abiow appoinbnents whilsl sl g sacymy
claaranca application lo be condudad.

Td.|reilorale lhat according lo my knogle dge all depariments gn theough Lhe same
piocass, which maans that the National Treasury under my shortsiint as Minisier of
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Finance was nol sn excoplion. Besed on thes known piestios, | sulsmal thal Mr Fusle
dalibarataly miglad Iha Commissson n oder 1o castaspersions of me

. South African legizlationenperiz  Directors.Generals o giwe gound and  prompt
advice to thei politigan poncipals. It shoukd themfore be senous Cause Iof CoNCEM
that Mr Ruzila did not bring whal ha sgarded as violation of legalation 1o my
ativtion St instead bipught il to Ihe Commvsion. | would hava axpacisd thal a
sasoned Govemnmenl offical who claimed to have had concoms abowt the
patformancea of 1ha Kalional Treasury would hame brought these senous CoEGHTS
lo me al the Mirisler of Fhance then. H1 had refused to lake his advice he oughi
lo put his advice in wiiing a6 required by logsiaion. H lefl ma perfurbod thad Mr
Fuzile @& the Ditector-Ganeral of the Departmenl od nd! bring such sanious
concems tomy attention. H he did nol Uust me. he would Bce reporied the mater
lo the Presidancy of al tha wary leasl iha Public Senvice Commissian, which he did
nal

78 AM tha |me offigals namely Mr Fuzie, &Mr Mogajane and Ms Macanda
complained about Mr Bobat balore the Commission but nora of tham used axialing
proceduras o lodge thedr com plants It & A1sO inpoctart b note thal the thres
o hiials conladicl ane arother mgarding how | inlreduced my suppor siafl al the
Seniar Manageme meabing | canndl help k bul see thisas a group o peopls who
agead 10 act in cancan (o try and mplcate ME as a “Gupla capiviad deplopes

THE ALLEGATION RELATING TO THE MEDIA STATEMENT

T M Fuglle insingaies tha | dd not prepare the speech that { made st my
twopring in Ciemony. Hi without anyshied of svidence insirustes that sonmecns
else other than mysall prepared thal statemeniandis bold anough o sig pdl Bl
haand his t=am would have povided a betier siatement

78.A public stalsmen| by any news Mnuster pught lo be camfully made because o
made reckleesly, {coukd undesmine confdsica i the inslifrtion. |was cautious in
engaging the Public robusty bafore mebktng the hational Treasmidy Bams and
assembling a propar bigfing on the paorses of the deparment. | did nol have ona
chance of making a public sitament. |'dedded thal lwould make the slalement thal
| made It was nol Lo sal oul & e aganda for tha Malional Treasury bul t was an
atlempl 10 register my new presence | was nol gomng 1o, a5 Mr. Fuzile; belipvas |
Ehcuid have, make a big speadt on maters that Ihad nol uly engaged on o being
briskd popery on

9. what 1= urtrue, hoye ver = The nsinuabonihat was nol the author of thaet Public
satement, The lementy of Mr. Fuzlesslalanent that | mead a statemrrant wiillen by
somgone is fanciful and a falsa magnabon.
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B0.As 3 mater of BCt. n 3 Mephone conversation that 1had with ML Fuzde and
Me Macenda befoml the sweanng in comony, | shamod my statenon] with them.
Theyagreed wilh the costenl of the slalemen]. They furthe: agierd with my deeclive
of gaumng & detaled sialement afler the Executive Managernent Masatisg scheduled
lor 15 Decanbar X015 The Prasdency ssuad adalaled =t gnenl k addmss Lhe
markals concer ns | was aware of tha st lemenl ard ils coslents | allach a copy
thereof as "DVRS™ | tharefore find Mr Fuziles oral femmony disingenuous n
suUggashng that my stademenl showed a lack olundertaking the 1Issuasal play He
agmead withil. H he fell strongly about this Statemenl, he was obligad (o registor his
discomfort at ihe Dimclor General which he id nct do”™

A this gage two of thiee maters need 1o be highlighted hom M Van Rooyens veson
and alfidavit. The firel (s thal | believe Mr Fuziles and Mr Macandas evidence thal Mr
van Foayen confused balh the names of his advisars and ther roles at the meeling he
had wth he senior managemen of the Nalional T reasury Even in his affidavit bebre
he Commission he got mixad up with the name and sumame of Mr Bobat. Mr Bobat is
Mr Mohamed Bobal. His name Is Mohamed and his sumame s Bobal - but in
paragraph 41 of his affidavit Mr Van Rooyen refened ta him as “kr Bobal Mohamed™
inglead of Mr Mohamed Bobal Furhemore. il is legibmate ta say that Mr Van Rooyan
appointed 5 his adisors people that he really did not know Wih regard to Mr Whilley,
tie met him br tha firsl ime on 11 December 2015 and ygt he appointed him on the
sama day onwhich he ma him, He had not done any background £heck on this person,
he dd not lnow his background and he did not know d he was the person his CV said
he wes and yet on his own version he offesed him & job as his Chiet of Siaff and took
Him on tha seme day to the Naticnal Treasury as his firsl day #& work h his affidavil Mr
van Rooyen stated that on the same day on which he had met Mr Whitley, Mr Mabaso
s8d to im that Mr Whitley was asking whether Mr Mabaso could go with him to the
Mational Treasury cn his first day & work and he {Le. Mr Van Roocyen) agreed No
Minister in his seund mind weuld Zppoinl someons as his of has Chief of Siaff on the

fist day he met him and withot having checked his background The reason Mr Van
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Rooyen was deing this & because he had no choice h the matter These wee the
people that the Guplas wanted him to appeint Tha & the only explanation thd makes

THRLN

¥Wih regard lo Mr Bobal ihe position 5 also tha tr all intents and puposes Mr Van
Fooyen did not know him, On his version which | seniously doubtis true bt do not have
© decide he had met him once and briefty &t & restourant about 5Ix years previously
and hey had axchanged business cards n the s years Mr van Rooyen had spoken
o M Boba two or three limes. He invited him 1o his sweai ng-in cersmony on the 0"
December 2018 and Mr Bobd ceme and he mel him lor the second time on that
occasion and ofered him the position of advisor and Mr Bobal acceplied the posilion
thefe and then without having ta think about il despite the et Ihd be wis 0 Regiments’
gmptoymart &t the time Mr VN Rooyen Ais¢ did rol ¢0 any background chacks on Mr
Bobel but affered him the posiicn of advisor immediately

No Minisier would behava [lka ths. The posdon |5 simply tha Mr Bobat knew the whole
gory and it wae the Guplas who wanlsd Mr van Rooyen 10 appoirt Mr Boba ee his
advisor. Mr van Rogyen — himeell having gol tha poshiicn of Minister thiough e Guptas
of wih their blessing - had 1o gppaind Them. I this regasrd reference can be made lo
Ms Mosilo Mothepu's evidence that in Ooipber of Novamber 2015 alréady Mr Wood
pid nerthat hir Bobal weuld be appointedasadvisor 10 the new Minrder who wolld be
appoirtad afler Mr Nene had been fired and that the new Minister would be phable —
unlke Mr Nene. MrWood end other Gupte assodeles hed even prepared lopics of
matters tha Lhe new Miniser would have o deal with Lasity Ms Mothepu also lestified
that Mr Wood even [aked shoul who would be writing speeches for the new Miniser.
When one has regard 1o he fact that Ms Mothepu was 1ok these things lowards the
end of Oclober or even In Novemmber 2015, the was the fime when Mr Van Rooyen had
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started inkeracing with Mr Tony Gupta There k& simply no dould that Mr Van Roayen

was a Gupta Minister

TRANSFER OF MR DES VAN ROOYEN 7O MINISTRY CF CO-OPERATIVE

GOVERNAMCE AMNI TRADITIONAL AFFAIRS AMD THE REAPPOINTMENT OF WR

GORDHAN AS MINISTER OF FINANCE

204 K he lgwe alemoon of Sunday, 13 December 2015 Mr Gordhan received a message

205

206

207.

from M5 Keunda requesting his dtendance a1 a meeting with Prediderst 2Juma to be heid

a Mahlemba Ndlopfu laler that evening

A aound the same time Ms Jessle Duane, the Deputy Seckiary-General of the ANC
Al the time contected M Gordhan and informed him thet he was going 1o be ssked 1o
do somahing by Presidenl Zumea and he should nol refuse the request. Mr Gordhan
aso mcelved & simllar message flom Ihe then Depuy Fresident of the ANC and the
couniry, Mr Cynl Rameaphosa,

Al he mealing belwean Mr Goddhan and Presidenl Zuma, lhe lalter said the he
belleved hal Mr van Rocoyen was sutiable for the Fnance Minister pasition, but oibes
held & cdifferen view snd believed thai when manels re-opened ©n Monday,
# Dacemmbar 2015 if Mr van Rooyen was sill the Minider of Finance the destruction
areacdy experiancad on the previous Thursday and Friday would conlinug OF could
posably even women. He indicaled that he waniad Mr Gordhan lo take up the posilion

of Mnister of Ainance 0 order to cadm the markets ™?

Mr Gordhan esponded thal there were other qudified individuds thal Presidant Zuma
could consider for the post such = Messrs Moebisi Jonas and Jabu Molekeb but,

11" Extbll MY, para B2
GExihibh N1 para 85
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Presidertl Zuma indicded hat neilher of these suggestions was acceplabde to him and

he thowght thae Mr Goddhan should accept the pastion

Mr Gomdhan accepled his re-appointment as Mimgler of Fnance, aibough he was
emoying his role al COGTA. h ageeing to serve again as Minister of Finance Mr
Gordhan indicded 0 President Zuma thal there were thiee matters g thal bme which

concemed him. Mr Gorghan indicated that these needed 1o be discussed by him and

Frsident Zuma and resclvedas soon a8 possible. The e mallers were:

the ongeing dre financial predicement of SAA and specificaly, the role of the

Chesr of the Boerd. Ms Dudy Myemi{*Ms Myani’;

the propd ed nuclear procurement deal and

Mr Tom Moyene's mie e SARS as its Commissioner

Mr Gordhen then assisied wilh the drefling of @ media statement that was isusd by the
Presidency later tha evening, which announced his re-appointment [0 the posilion of
Minister of Finance, end the fppoiniment of Mr van Rocyen 1o the vaceed post of
Minister of COGTA. Tha stalement aso sought 1o provide reassurances regarding the
fiscal dscipline ad prudance financial sector gability and the ongoing priontisaton of

slrategias for ecanonic gawth and employment craalion.

MR GORDHAN'S CONTINUED RESISTANCE AND HES HARRASMENT

210

h his statement of 11 October 2018 the contenls of which e confimed under gath Lo
be true when he gave his oml evidence befor the Commission Mr Gordhan deaft wih
a number of inckerts or everts which he said appeaed aimed at foiang vm o resign

& Minsler of Finance so that another Miniger of Bnance would be appoinied who
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woudd dlow the Mational Treasury to be caphured This & how Mr Gordhan put this in

his statement:

“This ¢d of evenB, combined with wha s set oul below.was the begirmng of what
appeaed lobe a campagn 1o forre melor egignas Minste: of Fhance andcontinue
lhe offords o caplure Lhe Nabonal Treasury themdter | bebewa that my re-
appoitbmant Rad Bwarbed thase Bforts apd | babeve M Nobe was emaoesd frorm
Il abional axecitive of thesame raason - o obdain full control of thwe Tieasasy ™

Mod of the evidence the wes given by Mr Gordhan 10 kegard to whal he called the
campaign amed a forcing him 1o resgn 50 thet another Minisier of Rnance would be
appointed who woukd allow 1he caplue of Ihe Naional Treasury was nob dispuled

excepl, may be, b a limited extent, by Mr Tom Moyene n 50 lar & it may have relaled
© Nm which hes sirgady been deall with in Part 1 W0l 3 of this Report. For thal mason.
it s appiopriata o allbw Mr Gondhan to el this part of the story of the atlemplad
capture of he Nabonal Treasury i tis own wordsas they appear in his satamean of 1
Cctober 2078, h hal slaemen! Mr Gonrhan had this o sar on 1he attennpled capluke

of lhe Nellonel Treasury:

G

88 Dwring January and February 2018 | was part of Scuth Alricds delsgalion (o
Ihe annual workd Ecosomic Forum meptigs held n Dewes, Swizedand [(“WEF
Davos®) and worked on the fin allsbon of he Budgel, which wae presasted o
Parliament on 24 fabruary 2018

99. | was approachad by South African businass leaders at the WEF Davos lor
wrgenl discussion on how (e avold a sovensign oradit downgrads and how loinspire
confidense in lhe Soulh Afrcan aconomy and govarnmenl, aftar e drastic and
famaqging changeaat 1he Treagyry. This resyid n an yigen Meshng Convenad
with businass lsaders upon my mam o South Africa from the WEF Daves. The
CECintalve was formed oul of these engagements

¥K), Thiz was followed by an i esinenl madshaw by labow, goveenmont and
busmess represenlaiives o oveneds wrvestots who arg mes led in ow economy
a} m particular m South Afncas debt, during March 2046



101. In addition, the CED initiative launched & fund of R1,5bilor: for supporiisg
small business partiadanty black-owned small businesses a5 woll a5 e Youth
Employmenl Sarvice p= proposed and championed by then Deputy President
Ramaphoss, which will 8neure that big bes iness provide work s enbeprensurial
opporuniies Iv a milkon yungpespa over a theeyear paicd. Rrther prasbilile
lor additional Lmvastnast h tha South Africah ecomoimy want expiored dixing these
wariaus inftiatives.

Z7 Cuostinns

162, Shorily before my budgatl speech n Fariament, Major General Mihandazo
Beming Memeza ["en Nilemeza'), head of Diweclorate for Priomty Crima
Investigation. knownas the “Hawks”, requested and a ewed a briel meetingat the
Treasury Gen Nilemeza advised me then that two imvestigations wora ongomg:
o SATA and SARS. Mo delaiz a3 1o tha sibstisnce scope of progess o eher
Nyaatigation waskhared with ma by Gen Nismezai nthis shorl Sonversation.

103. Ibadiave tha the captue of tha Hawks under Gan Niameza was cenlml to the
alale caplume project. Thia caplure snabled the Hawks o ba abused for political
objeclives ihrough malicious law enfor cer ned it action and withowt regard Tor the
impact hal abuse of powar wowld hawe on the inteqity of e country, the economy
of parsonally in Ihe ndvidualg such a8 mysell, wha weda tarpeted in g
orchastrabad Campaign,

104, Cn of about 19 February 2016, in the week Delols my Budgel spesch. an
pnyelops wae hend-detvessd lo he Treasury al Goen Nilemazds n cikece Th
envélope contained 2 7 quagions addressad 1o me trom the Hawks, and demanding
that they ba angvemd by 2March 2016. Tha quegtions related bo the High Risk
Invesligdion Unit within SARS. formad years sarier Chages againsl me relating
lo thd undl had bsen filed by Moyans on B May 2015 (SAPS Booktyn Cass No.
A2TI04115)

1051 amanged lo wsd the then Pmemdenl kale that day o prsasst the
comespondance and qeeslicss from tha Hawks I him and to a5k him whalbar ha
wasdwara of  and agread with, this Law anforoemad it action aganst Ma

6. Dusng that nery. | objected strongly abowt this persocubon and asked
foemer Fesidant luma whethed politeal aclivists like myself musl now prepae to
ba eliminated durng the denocatc era even hough we had sungesd the
oppresion of the Secunty Police in tha apartheid aa.

67 In meponse |0 mycbjscliu, ba manely fipped through the paoes of the leites
Hesaid he would discyss the matier wilh the then Mirssier of Polica, Mr Neosinaih
Nilkeko Mr Khkeko),
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1081 mcetved no information from the fomer Fesident in this egard  sebsequent
Lo this meating

08. Howaver, on Monday 22Fabruary 2016,1 was requastad 1o atiend a meshing
with the Secretary Genesal #r Gwede Manlache) (W Mantashe), Depuly
Secelaty Gartmal s Jessie Duarld (WS Duartd} and Treasury Geneal (Mt
Zwali Mkhize) of tha ANC. | hlemyded preparstion for the Budget and flew to
Johannasburg from Cape Town 10 mest than/that aftermoon Tha 27 quesiliorts oed
lhrs abuse of law anforcemer Tor political objechves was drscss gdwith them. Iwas
assued that a pelitical schution will be found to this pelithal problem.

10. The 27 guestions weme leaked 10 the media the day after the Budget

111 Sla® Secunty Minisiar, Mr Dawvid Mahlobo and Min Nhioko held a joint press
conference on 2March 2016, defesding Ibe i.nesiganon and the fiming of the
rpaatione posed [o ma by tha Hawks

112 F ollowing an axtension on the deadling. | answend all 27 qUestions on begal
sdvice and provided my neaponses to the Hewks.

113, This set of ovents. combingd with whit B 81 O below. was the begitning of
what appeamd o be a campaign lo force me 1o resign as Minisier of Financa and
gonlinue Iha affort 1o captura Lhe Mational Treasury thesafler | badeve thal myse-

appsintrmant nad thwiited thase aMoms and | babeva M Nena was rembesd from
Ibe national executive for the same raason - tcobtain full conlrol of Lhe Troasury,

114 b this ragard,

114, 1 jr ofer lhe Conmyssion to the conlents of subseguenl wed moorty Lhet
revealed |hal sharehokdess in Gupladinked oonsulancy goup Tian. aHegedly
waE warred in advanca hat Mr Nane woulkd ba fred as FRance hMnstar, and thal
Trilan plannad to explod access o the Treasury under W Nenes meplaceniant,
Mr\an Rooyen Mr Eric Wood, Trlan's Chief Executive Officer al the bme
(“Wood™). deniad the allegations, and ssggestions thal he, Trilian and other Gupia
conneclad individuals had profted from the market lumoé thal (nBowoeel br Nene's
removal Ewdance providedoy a Tnikan wh iste biawer tothe parliamantary inguimy
nlo Eskom, eslaldished that Wood may have profled Thanks 1o his pnor ko wlsdge
of the ramonal of Mr Nena

1142. Upon returming t¢ the Traasury,| leamt of 3 related conhioversy reganding
lhe appoirtran of iwo individuals who scoompaned Mr Van Rooyen be ths Finance
Mnisiry Rolowing his appointnoni. namely Messs lan Whitley [“Whithey™)
(apponted as chis! of staff) and Mphamad Bobal ("Babal”) (appomitsd as aspecial
advizon).
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114.3. 'Mesers Whitley and Bobal akso were reported to have been pesenl with
Mrvan Rooyen at the Gupla Bmily compeund located in Saxonwold n the days
immediately preceding his appoingrnenias Minisier of Fhance. A thind individual,
Malcodmabaszo [“hdabaso™ ) { 8id to be associkbed wilh tha Guptas. Hhrough fommer
Mmni=ter ol Mireal Rasoumes, Mr Zwand}was akso prasent with M Van Rooyen at
Traasury. though his predise role was undear.

1144 Madia roport also revaalsd that Whiley and Bobat shared @ confidential
Treasury documen contaning a Noe-Point Flan for South Afnca’s ecochom e
recovery grewth and develapment, with Gupla associales andaxecustives. Mo
Messrs Essa, Wwood and Mabaso on or about 1t December 2015, prior to Mr Van
Rooyens memoval. The email lonwarding the Treasury document stated “Gents.
inglly. .. see annexre 5

New Age Budget Breakfast Cancellation

115 Anclher decifpn which | balieve may have coniributed Io my eventual renoval
&3 Miniater of Anance n March 2007, was revada d on Z1F sbroary 2016, thres
days bafore Ihe Budgel was presentedic Parkamen, when the Sunday Times
newspapan repoled Lhal the National Treasury had cancabind the Gupla-ownad The
New Apa nwspapsts sponsorship of and gasticipation in, the postBudgel
braskiat toefisg This awvent was 381 10 take place the momisg Tolowindg idelvery
of 1he Budgel speech in Fadiamenl (e 25 February 2048, Ulinately, 1he
bioadoast nighls 1or the breakfas! béafing werg alipcand 10 two ol meadia
inslilutions, nameatly the SABC and BNCA, i an offod o rolals the opportunty o
cary the broadcast.

CiiYer to Jonas

116, Al ancund INs fime, on 6 March 20%, Tomer Dap Min Jonas msusd a
slademant confiming media eporis thal, in October 2013 he had been olfemd |he
pasition o Minister of Fnance 1o replace Mr Mene poor to Wy Nenss semoval
Dacambar 2015 Former Dep Min Jonas Stated eal tha offer was madaat arnBetng
at the Gupta tamilys Saxonmwold compound by a menber of the Gupta bumiby,
accompanied by Mr Dudumne Zuma formar Precident Zuma' seon. andbW Fana
Hlzngwara

117, Inthis regard,

1171 Mr Jonas conlacted me on Friday, 23 Octobar 2015, wishing 10 568 mé upon
hig mtum from the Bastern Capa that wealond. He ssamed ppsat hy sonmileng but
tid nol diecuss anydetails reganding why he wan bed o gea ma.
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117 2. Iwas visited by Mr Jonas on or about Sunday, 25 October 2035, at my
Prloria home. Mr Jonas appeared extrenely Ssiraught, upset and emotiosal. e
seemed unable, hasitard, todisclose spacific dotad ahout had coursed this {pahaps
dus 1o the pesence ol my wite)andsaid he found he situason intolesable and that
ha wanlesd torasgn.

117 31 lried to calm him down and 1o pravest him from making any drastic decisions
given his slak of mind, | disssaded him from rasigsing advising him that it would
ol b i the besl inlerasis of ha courrdny ioe hien 1o leave s posfon

117 4 Jundersicod that he also was pianning to discass his situation with Mr None

Fallowang vy reapedniunant as Minister of Frnance, 1bacame awae of more dedails
ol tha oflar made 1o former Dep Min Jonas al the Gupla compowd, 85 woie later
cosfirned by him in hie media sigienoni, @nd elaboated on further in his sldpment
and videnica ak asdy provided 10 e Commisassn.

My interactions with Gupra family members

116, For the ecord. |have been asked by tw Cormmisson’shegal learm whather |
ever met menbers of lha Gupta Smily

118 hava never been 1o Ihe Gupla Emily compound located in Sa gor rold

120.)was invitad 1o the infamous Gupla Bmily wedding bt Sun Chy, bw decfinad
Iha Invitalion

121.1can recall the lolkwnp further mslances whera | wag n Ihasama place as
Ihem

12111 3MA5 a0 2 CTICHM 1850 MALch 830 in the 2009 1o 2014 panad @ CAANOI
ecall which ygai and one of the Gupta brothers § cannol recak which onejwas
piasant in tha Presidantial box. Wa geeted but did nol speak to aach olher

1212Minis s accompanked B formar Prasidant to vankius fundiols, inchacding
braaklsl Criafiye fclowing the Staa of the Nation Addrass. Irecall thal one of
more of lhe Gupla brothers would bé presant al such events | would Gea them,

Bl not interact wilh them,

122 1can recal onda meeting whee the former Pressien] afroduced me 1o Mr Ajay
Gupta.

122 1E arly 1n my =] iorm a2 Mingtsr of Finanog though | cannol pcall e ecealy
when, | wenl lo ihe Pregiriential guesthouss in Prelona, Mahiamba Ndkoph, fora
meahtg with former Pesdenl duma, When | was called into tha mesing mom,
formet President Zuma intreducad mae to a man who | baheva is Mr Ajay Gupta. Mr
Aima Iinteduced him as “my fend” and told me thal the man had exparisa i redgand
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o small business sand hinance. | recallus exchangng geneakbes for a couple of
minuies. bt ldo not recall the detals of whal was very cansony exchangs Mr Gapla
lhen excyzed himzel! and kit me and the Presicisl to continue owr nusstisg

123.1had Fogotten of another instance where one ol the Gupls nothers may have
bssen pesant at amsating | had with Bllonaim Indian busimessman Ard Ambani of
lhe Raliance geougy companies in or abowt Juna 2010, Istross that | da nol mcall the
dalails sat oul balow SICaN proved o be g mssling offittle significance al thebma,
bul have boen assmhed n s wgad by my fomer Cheof of stafl Mr Dondo

Moijie.

1231_ )lam toid thai the Prasidency put Mr Rajesh “Tony Gupta 1 touch with
Mr Mogajana Mr Gupla called Mr Mogajaewe repealadly, asking for amaeting
wilh ma However . he never advised Mi Mogajane who would at such maipting
of whal Ine agenda oF Ihe niee g was 1o be. Wewois avwen asked 10 atend
tha maeting at the Gupta mily compound Al Saxonweld. [rafused oschisdoke
a maeting with lha Gupla lamily, whelhed al thew | esdenca of aywhond BEo.

123 2 E vamually, Mr Gupia 1oid Mr Magijana thal one of iha Ambani bolhers,
from the Reliance goup ocompanes .n india wished to meet me and that d
wak coricemitiga possibla MTNtransachon. Bharl Aidel had cakbed off marger
talke wilh MTN in 2008 and again in 2008, and Relatcs COMMUNCATIONS was
reported Also o hava bean intareated in pursuing the acquistion ofMTH duning
2008, We were sdvised tha Mr Amban| wis in South Alnca for the 2040 3occer
world Cup and hie woukd like to mael me pgarding the pogeble MTNY ansaction.

1233 lagreed lo a meeing with Mr Ambant, who had a polential 1o be a
significant inveslor in South Alrica.

1214, The mestisg was hakd a1 a holel in Pretoria, Villa Slema. on 8 Sunday
IMCANITG

1215, | attandod the meoling logether wilh Mr Mogagane. who adviess me Bhat:
123.5.1. The moolhg lasted less lhan an hour

123.5. 2. Dsg iseas in lhemesoing wara bedween A Ambani andl;

123.5.3.tcommenced with gesaral comersation aboul lhe Workl Cup the
Ambani familys wisis (o the Kruger Aational Park, and Incian and giobal
politics,

12354 E vantually | Mr Ambani asked about the kedal andioqulakery prooess
that would be raquired to oblain approval for 3 transacton Such as the
purchase o! MIN and we spoke in geneal lerms of whal processes would
nead 12 bo foliowed. and the rale of Nalional Treasuny. and
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123.5.5. The meeatirg ended inclusively and we parled ways and befl.

12 356 M1 Mogajare has advsesd me that he meodeds that Mr Ajay Gupta
was peeant al e mssing. 100 nol Beall him baing praseat.

123. 6 ) wish to efer the Commimion to Anmexure 27, which & my responss toa
pariamearmary questior lom the Denacratic Aligrwe H & appaent h my writlen
esponss thal | de not make mention of tha 250 mestg with Mr Ambar of tha
Ralince Group, which a Gupta brother may of may not have atlended Thes s
eitply becarsa, al ti tirna of subtnitbey e waltat nesponsa, | had o 1 asollack oni
of the 2010 mestng with Mr Ambani.

Public attacks and Preskdential inaction

24, Fetuming to the evant of 2016.# was a yaar marked by ongang haassment
and atempled distraction ol me bylaw enforcement agencies, 5xme media housos
and a pansiston] socdal media campasgn of fake rews and personal altacks that
B bnf ad BnlAZOHALS Lowards e and the swork being don by T ey . | wss ha
largel of an orchestated canipaign thal apceamd aimued Al forcing M IO resign as
Ministar of Financa Tha rola of ihe public relaiin s agency Ball Poltinger was cenial
1o |hia orchaalraled campaign snd | am sural i3 well known to the Comnls sion

125, This orcheslpted campaign againsl me and ihe National Troasury Casad
mmessa sless for mysall, lomer Depuly Minsler Jonas, semor officaiks and our
Bmilas. in rasponse W wars rppaatedy Sdvissd by oo comesdes that wa shoukd
Nl raghgn but thal w shauld CONtinue 10 séfve thi NAtoRAl Ntereat andd Mang In
lhere ' Comr ades would lell us lhal, ulimaiely 8l Gr had wais ones integity wad
Lhat || was worlb fighting 106 The santimst spenad 1o ba thal we shauld not “make
Reasyfor lhem o gel id of lhosa of ua whe were saen as obsiacies 1o tha siate
capiura pedect ard the looting of our public msources.

128. H wae dfficull and a challmging pericd Throughout, | tried lo focus on the
nalional intews! and whal was best for our couniry and o do my work and il my

congriutional phiigations with that a5 a guiiing panciphs.

127. Firsl 1o pocur was the blatand efusal by Mr Moyane lo accoual o meas Mingter
of Fnance on malenal issuss Buch as the opsfabng moded of SARS). He even
rtused 10 acknowlodgs my AaUINOMy on wWhal may apeeal 10 e phatly amch such
a8 his apphcdions for personal lesse would not be submilied o the Winisiry
@though dunng Mr'Mena's tme as Minisler thay wera) Ha would claim thal ha
oblaned pawmisaon for lsave hom tha Prasidancy which ofiopls there would dany

127.1Mr Moyane made senous alegations againsl me and continued Lo refuse
1D accapt that a5 Minster ofFi nance, he B acoxiniable and answer ablain me
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for the performance of SARE However, the former Pesident did nothing o
inlervene in this deteriomling relationshin 1o fadiilale adjuik athan of the Sspite.
on b esolva flin any cther less formal way, i fesléred for many months, with Mr
Moyane wriling further letiars about mato he Pesidant.

127 2!1acad firthar ongoing persoaal and irstitutional attacks. antagonism and
dn avident lack of acoounability from Mr Moyama 1he Commissmeel of SARS
Indead, tha Commission 15 respactfuly refered o the afhdawit hiad n the
oirgomy disciplmary proceesings agamst Mr Moyane for further delanl reganrdeg
tha deterioslion ol my relationship with him

1273 Deciaranon of an imter—gavermaentd dispute m terms of section 410of the

InterGo reinmental Relalions Framewsok Act. T of 2005 by Mr Moyane at
SARS agelnsi maes a Minister of Finance on or aboul W Aprl 2016,

127 4 Michasl Hullay atiadnpded to madida tha dispeta on behall of fofroer
Frsidenl Zuma. Howeved, he $k Zuma) appeand reluctant 1o parsonaty
inlervana and and tha hosilily and lack of acccunlabdity hom Mr Movana gvibed
In our relalicnalip

i28. Second n of aboul t? June 203, the Minker of Social Dovsslopment.
Bahablla Clamini (“Min OlaminT™} wrote @ lesgthy leiter lo Mr 2uma seeking his
itarvantion with tegard 1o Natonal Trsssutyascrutiny ol snd DDjSS tind Bisad
ragarding the valous systems 1of the payments of 300 grants and 1he
implamentation ol policy by e Social Dessopment.

120 I additien, e mportant work that Nabona! Traasurywss domng 1o amend tha
Fnancial Inteligence Cenire Acl caused actimonious and personally insulting
atiacks ¢h me and lhe officials of the Depariment from those opposed ko the
amasdmenis.

1201 Thesa ainendments roladied 10 1 imgeoviemanr B stoangihoning of
wanous aspacls of South Afca's financial | nbiligorioe capabites. The FRancial
Intelligence Cenle {*FIC"receives informislien from the banking secior, which it
analysas and shar @5 with domastic and intemational |aw anfolcement agancias
10 Menlify tha pracaads of cima COMDat monay [ausdenng, Wemonsm funding
and tax evasion, among other cnmos South Africais a member oftho Rnancial
Action Task Force, which & an inlergovemmanial onganisabion thal develojs
siandairis for all counbiiss fo combal these Blagal aclivition and faciilles
Inlemational copperation n thesse afforls. In oder o enhance the intagnly of the
fhancial system and 1o comply with dawketing memational standards its best
practices, Soulh Africa needed o ameand ilz legisl; Wienmegarding the FIC A and
tha powears and functions of the HC.
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122 2Most conlroversially, te amesdments inroduced addbonal scrutiny of the
personal fnances and fransactions of so-called Foliteslly Expead Persons
[CPEPSsT) [which in tha Act am termed Pinnenl Infuential Peeoe {TAPS)
faind thair Bmiies angassocates ), as wel a5 a equiement to ecord he
Banahcial Cwrers ha naturai persons) of bank acoomats.

122 3 This améendmenl piexsifEs saw a conared efford by other member ol Thea
Ul in the Security Cluster o uhdedrnme Mabona Treasuty's castsagind of
tha AC:. Thera ot geared 1o be an effort 1o move the FIC . and presumably accass
o lts highly sansiive parsonal hformation, o the Sacurity Cluster This was
concenungence the FIC plays such an importand rode in the fiscal and banking
regulatory environmer oveisssriby Mationa! Treasury

126 4F ormes Pasidenl Zuma alac delapedeioning  the amendmants inta law
until litipaion was commesced 10 foioe him 10 do 30 No meaniigiul sngageive i
cccunad betwean iha Piesiderky and Malional Treasury mgarding any
resanalions [hat the former Pesidenl may have had regaiding the B, Media
wpcris noled thal he was lcbbied o nod signil inlo law by critica and those that
seamed oypoued lo National Treasury at the ume . E venluaily il was ndeir ed
back o Fardlamenl py e Fresldent in November 201,

128 5 Madia cutely awned by the Gupla famiy (ANNZin particulad Launched
secoral dotarimingd atlichs on the anendments, Communtaions such as M
Mzwanele Manyl and Mr Tehepa Kgadima of the Progesshe Pridessionals
Forum snd Ms Danisa Saloyiof the Black Businass Councd were vocal critics of
tha snwndments, and Lhe provike relating 10 PEPsin particuler.

1288, At ibe Parliamantary heatings held in January 2017 thess same crilics
edjecled to/lha’'Bill My Cabinet cadsagues in the Securly Clusier also med with
officials hom National Treasury lorsise ther olyect 1ons lo the am endments as
wall.

1287, The Anendment Bl was eventually passed in May 2017 undel my
SUCCamIY,

30, In sum, the orchasbialed campaign againsi me and other iaaders ol Nabional
Traasury agad within the Catinal, the institimions of stata and on cortan mada and
social media platforms. Ilshiftad to yet another front later in the year, when |became
the target of malicious and seeemagly polticallymotivated criminal charpes.

Charges
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131. Cn M Oclober 2016, the former National Direclor of Pubic Prosecutions, Ady
Shaun Abrahams (Ady Abrshams™), anrouncad thal chapges wen o be brooght
against mg a3 well as former SARS Conmissieer, MroOupa MagEshida and
former daputy SARSE Commissioner M Ivan Pillay, The charges afleged fraud,
slatng lo Pillays early etramenl, which had been apprwved by mysell and
Magashula in 2010,

137, Subsaquert meda rapons mveaka that Adv Abchams had et Presaden
Jacob Zuma Mr Mahlkobo, Justice Mnister Michasl Masutha and Social
Cavelopment Miniger Bathabie Mamini 88 Wwihbal House the day bofore his
announcemant. 10 Oclober 2016, Adv Abshame explaned the meslingas teng
hald 1o diccess shudeniprotests with ANClaachers, budilis unusust that the m kg s
of nighes sducation, fnence and police wehs Dot prasent JF ol was the subpact of
CBCEasion.

133, Markirls rsacied Lo Ihe annoincement of Adv Atraharms as folioas:

1331. Tha Rand waalenad by33% against the US Dollar

133.2.1 alds on Soulh African goversment bonds due ross lo thei highest level
sinca 2 Sapismber 2018;

1333. The cosl of insuing against non-paymant of debl for five years using
cradil-defaull ewaps. 1osa to the highesl ence July 2018.and

1324. Banks docka fel} wiping off aimast R4 bilkon in vakss on the FTSE/ISE
Africa Banks index.

134 On 26 Qclobar 2018 in L midst of facing these chaiges, | dekvarsd the
Madum Tarm Budgal Pokey Stabaman! (MTBPS)in Parianan.

135.1n an aboutlurn days (a8, Adv Abrshams announced the withdcinwal of all of
lha charges o X Oclobar 2018, stating thal he was thon satished that v thiaa
accussd did nol have lha intenlion lo 2ct unlawiulty  This was a lew days belom my
firm schedided court appearance vVarious ciwl socialy organisstions had ol ki sed
i protes] against Ihe chages and m support of ma and Tallow acoused

136. Belh announcements wes made amid ghigations i lhe public domain the
political molvas werg at play in 1he glecsies to quesbon and charge meand my
lellow accused, in wha apppmedio be yet arther altenpl o force mato reagn. to
crpale uncananty and nstabdity and ulimaboly, o enabla the caplure of the
Traasury

137, Follewisg the withdawal of the ciminal charges |then twmed io peparation
of the 2017 Budget which | deliverd o Padiament on 22F ebiuary 2017
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The clesure of the Gupta bank accounks

138. In or about Aprit 2016. Oakbay inwestments Plyl Ud ("Cakbay’), cor iclled @
Lhat fime by the Sueta lamily, anreunced thal ils bank accounis had been closed.

1381, Al arourk! The zame lims, Mr Mazeem Howa, e Chis! Execylive Offacer
efOakhay, bagan to comespontd with ma seskng my indewanbion o reverss
thare account ciesuas. | oblained kagal advico that confamed thal n would be
unlawful and improper for ma to rervena n the private comtactusd e lpbonship
betwean a bank and #s clionl | convepad this advice to Mr Howa, but he
appeared undaelemed and conlinued 1o r equesia meesin g vwith ma.

1382, Togalher wilh officals from National Trazsury, | held a meating with
rspresentatives of Oalbay (includingMr Howa and Ms Ronica Ragavan) on or
aboul 24 May 2016 In which we axplaeed 1 highly-faguiated envirOmient i
which banke opesale and the sequirements that they closely moaitor and epor
on AApiciou imanchona in order to combal money laundering. We also
explained Ihe lagal Impadimenis 10Mma of anyonesise  Llenmeniig N the priveie
contactual reltionship bedveen a bank andis chents. 1urged him lo approach
tha courts Jor relel |knew his bBther as a highly priscipled person and asked
Rim ety if M b Misad his dthet would be soud of his bahaviour

138. Follownmg a Cabinet mealing on 13 Aprd 2018, 2l which] was nol presant, a
Ministerial lask team which should not ba confused with an Iiked.hknsharial
Cammitiaa ("MC™)Y), wae sstablishad 10 look into he iskua o tha cosum of he
Gupta bank account. ir Zwane, Labour Minisier Mildred Qliphani and miygsl! were
neminated for tis lask.

120. Fxlowing com sspoidencare essved Tom Mr Zwane puporting o schadule a
mesatig of the task 1sam Bsdeningly aipanded 1o include e ihen Maiter of
Communicalions, Faith Muthambd weth the banking nsbtubons, | gieshaned the
purpcre ands saining alm of the lask team with my cdiimgees who were nomingled
lofl. laxplained the axtensiva giobal ang donbstc legal reguidory framework 1ha
gaverrs the financial sector and cationed that Hhis frainework asaded 0 ba
undaislocd and considerd prict Lo any angagaments with tha banking nstiulions
My concent: wom nol addessad by tha members of the task team

141.1 chose not fo atlend the maedings of the iask lsam nof % parficipate n is
actions becawss lwas of the view. confimead nlegal advice thal mambers of e
pxacytive cannot intedere b the conactual rolaliost ips bewean banksand theis
customars

142 | do recall further events in Cabmnet thal | cannot pubbicy disciose bt which |
have indicaled ‘o tha Commission shouki ba inesligaed, thal ndicaiad o me that
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Mr Zwane had the full backing and support of former Presidest Zuma n pusuing
the 1ask teams cobhjective of undermiming and makgeng o stance adoptad by
my=al and Nalional Taasury lothe dosure of he bank accounts, this included Hues
epots from the task feam, o of which wers distributed i Cabinet

43 On or aboul 1 Seplenber 2016, Mr Zwana msued a meda stbernent,
purpertedly on bahall of the task team and, | belisvs, hased on its first epod,
annourcirg that 1. through Cabing. would recommerd to former Presiden Joma
Lhat a judicial inquiry ba establrshed into the closure of the bank accounts of seveal
Gupta companies by the mapy commecial banks in South Afca This slatener it
was affectivaly abandonedm the days thal followsd, with a stateinanti ssuedby the
Prsidency, 10 clarify thal no such Secition had Deen endorsed a8 & decison by
Cabinet

4. On of sowng W Ociober 2018, | launched & ool GOpRcatios 10 38eK
saclantory réld regarding the lintations of my avadabia powsns (O ibed vine n
various dacmisions talen bysevedal conmancal banksto closs 1haaccoonts hebd by
Gupta-rdatad fma,

144.1_This application atimcied further hostility Yowards mefrom supporiass of
the former Pnmiclent and 1ha Guplas

1442 ARachad 1o ha application a8 30 Annexwe was s cartificats Bsvedty the
Paancial Inkligacs Cantre coififing hal i had racessd 72 Sulpiiis
Trangacton Reporls fom the vanoue Danks relabng G suspicious a000un
acivity and Iranpachans conducted using the bank acoounts hat had beon
closad. This waa tha firsl public acknowisdgament of suspecions regarding the
business affaire of the Gupta enifims since the Pubiic ProtecieSta e of
Caplug mporl wae only relsared 1o the public on 2 Mowambar 2018 following
liligalion aimad al intedicting s misesa launchad by former Presiident Zuma i
Zwana and Mr van Rooyan

14 5 | submit o Ihe Commissnon thal 1l shouk! Jollow the money” and request a ful
accounl of all tAnsacions by any Guplafelated company and felded individuals
that has gona through bank accounts. By doing 50 # will ba babar placad to
gdalerming which aclivities wem relatad 1o cominadty and mafessaca . This wil
rugisl Slale Ownod Entpeprisos End MEpayors 10 1e0oved lunds lost i) s piooses.

“The Nuclear deal™ (Part 1)

HE Folpwing Cahinetz decsion on 9 Dscember XS that the Depuirnensd of
Enagy {DoE™} 1saua the Raquest T Prypasal {RFPT)ior tha nuciear progamme,
lhe engagemants batwsan Mational Treasury and tha Dot ding 2018 Largaky
genimed on the procuremeont procesa o b followod.
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147.The Office of the Chief Procusemenl Officer ("OCPO™) soughl two legal
opitions.  nitialy  the DoE intended o underaks a closed govesmment-to-
poveinimenl procurement but this would have viclated tha Conslihfion, which
requires thal stata instiubons procure qoods orservices U%ing 25 y=iem Bhal 1s b,
pqitable, franspaent, compabtve, and cosl-affecinee. Having mached agqesinsrt
lhat a competilive progess must ba follkwed the DoE oconlinued to hsist that the
‘pro-engagement” activilies thay had already undertalen felatng 1o e signing of
e cooparabon aqresmenits)sarved o predualkfy those biddes. There were several
other unresotvedssues, ncludingaspects that would have leqired examglizn from
the Paoferential Pwocuremenl Policy Framework Act. Momover, the RFP
gocumantation st hid Bbeen pivpared had many fawsand gags, dorilied mod only
by e National Treagury officials, Dul 2180 m raports pMOducad by e advisons
warking on behall of iha DoE.

N8, In Juhe 2014, Eskom had written 1o e DoE indicating thal the Board had
wecided not fo povide funding for any new build pisects bayosd Madips, Husile
and bhgula powear Elalions due to the funding constaints Eskom was Bong As a
consequanta iha DoE had scugh Cabinel approval %or the South African Nuclaar
Enargy Corportion SOC [MNECSAT) 16 replace EAKOM a3 the i mplemeantisg agem,
i#, lhe indilulion thal would own and poeiate the nucess powss plants. with the
DoE gerving as he procuning agency

WS, Deapile the Bct that Eakom was axpansscing sevens financing chalenges.
wampnling 1hal government decide 10 appropriate F23 bilion of funding o the
company during lha 2015/18 financial year.in September 2018, Eakom. twough Hs
Ihan chisl axeculive officar, Mr Brian Molele, Indsied ts willke poss and
conmilmen| to participals in the nuclear build programme. The Conmissionwl be
Bmiliar with the cenliakty of Exkom’s capiure lo the slale caplure propeci. In

3. Wiktered-dowm a0 nen-Rinding genaral request I infermation CREI"Hostead of
Lhe originally intanded RF P,

1580, Auind |he sama Emea {he non-povemunsnlad or gais lias Earthiile Alrica and
the Southen Africa Faith Communities’ Environmest inslivis launched legat
pccoutliogs againsl the Minisler of Enegy 1he Presiden! amd Eskom (wmong
ptharg) challanging |he deteminations n ez of Secion 34 ol the Beciricily
Reguldon Aclthat had baan made by the Ministar of Energy in 2013and 2016, and
Ihe consttulionality of the @bling by e kinsler before Palianvent of three
wargovemmenta agresnents dunng 2015, This stalled piogess on the nueckear
programma
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151. Shority Bfler my replacement 3 Minied of Finance the Cape High Court uled
lhat the nuclear cooperation agreements with the UBA. Russia and South Kora
ware unconslibdional and undawful, and that e nikiskiad determination for a9 6
GW nuclear newsbuild in South Africa weas invalid

Maseke and DG respone

152, lThave beassh asked by the Colmissims begad taaim to nrkpond K 1ha evideice
ofMr Themba Masekd lagarding & memnosndun calling fofe comnission of houry
nto side capiure that a group of former Directors-Gaeneral addmssed 10 the
Pesident. Depuly Pesdenl, olher Cabirel members and mysell One of 1he
signatones to that memorandum, Mr Dipak Palet, povided me with a copy of the
decument, We had 8 brief conversation about €. curing which | encous aged the
o "da thedr bit” to reat state capture and snsgure accountabdily for Boss
implicated Mif. ALt tima civil societyalsd wasactive regardingsiate captu® and
comuption, The fomer Direclors-Geanarals conceine regarding the circumvanting
nnd undarmining of procusnment processes. professionalum and siageity withio e
public senice were all conceins thal | shared. | undedlend thal the group
demobilized following tha fadul of tha ANC's own indiative to daal withsiole caplue
that came about at arourkd thasama lime, | pradansiang thal only Mr Maseko Kogad
a ubmissien with tha ANC followingts call lor intormaton Noltveg hurther cames of
Ihe Initialiva s W as |am aware,

V MY REMOVAL A5 MINISTER OF FINANCE

153 Aae cusiomang | plannad and led an invesios roadshow la Landon and the
LSA in late Mach 2017, following the Budgst. As also is Ihe usual pacice. the
Pesidency approved the roadshow and padcit salien of myssdl fomer Dep Min
Jonas and the Director-General of the Traasury, Mr Funle. Ths approval mwohves
lhe pmpar ation of a memoandum satling out owr propsaed Rinerary delais of 1he
meahrgs 10 be held on the roadshow and datails of e South Affican by IS8aE
paopia BCComMBanmng us on the roadshow.

154 According o thal itinarary, Mr Ruzila and | tavelled to London ovenighl on
Sunday, 26 March 27 Former Dap Min Johas was due o fiy to New York
wvemight on Tuesday, 28 March 2017and Wr Fuzie was lo tavel from London Lo
New York 1o join him | woulkd ten edum o South Africa swsanight on tal Tuesday.

185, Once tha awphne louched down at Hepthow Aimpodt on the momeg of
Monday, 27 Marh 20171 umad on my mobils phone and re¢ensd an 3MS fiom
rCassus {ubisi the Orector-Gameral n tha Presgiency The messma mquested
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lhat | forme Dep Min Jonas drho had not lefl South Afnca yal and Mr Fusie retum
Lo South Africa immadiataly

A58. Mr Fiirls shd | dkcoutsd ths msssagn. and dessiod 1o procesd with the
meslings scheduked for thal day, ncluding with two of the global Blngs agencies
and to schedule a tde confetenca call for Monday aftenoon with thar atings agency
wilh which wa wes schedulad bo meet on T vestay Wa made thit deci=zion 2o 1o
provide these impaortant players with the same information on the same day This
was 1ha most cosl-affectve ophon fo retum fo South Alnca. My office sves bgariod
puchasmg a one-way ticket to Ay home durng tha day on Monday, 27 March 2017,
but lconsidered il too costy

157.Als0 on Monday 2 March 2017 formar Presdent Zuma wporiedly iformed
senior leaders of the South African Communisl Farty {"SACP*)thal he intended to
Bmava me and irmer Dep Min Johas and risranceda oporled —m Bligerce
report™accusing ma and others of contpining with foreign forces agare! him s
Pesident, O course, | miacl and deny theee alkgabons. | nevar sow this
“inielligenca mport”

158, Foliowiag a day of mewtnga hat formed parl of the plannad nveator roadashow
| Mew back lo South Africa thal eveming. amvng back on Tuesday momng,
A March 2017

159, Tussddy, 25 March 2017 was 1he Say thal tha court appicabon reganding the
cioskie of the Gupla busingsses’ bank accounts in South Altcaby savial of the
major banking [natitutions was sel o conmance agumeant in tha Prelora High
Court It is of couse posaible thal | had baen removed as Minister of Fnance by
Lhat U my SUCCRSEON wolld have withdrawn thaapphication.

180.1t was also iha day thal revered anli-partheid activist, Mr Ahmed Kallvada,
passed away

181, Immedislaly after landing al ORTambo, on Tuesday 28 March 2017 W Funile
and | mal wilh former Secrgtary-General of the ANG Mr Maniashe al Luthul House
lo ebtain clanty aboul our postions Nong was forthcoming Mr Mantasha had
contaciad me whils | was 5tillin London andwe hadagreed 1D Med upon my NGt
lo Scuth Afica,

1611, Duwring that moabeg wih Mr Maniasha ba infomed me that former
Fesident Zuma had met with tha ANC'S Top 6 cifizals on the pevvins day,
Morday, 27 Maxch 2047, The same Bke ‘ntdigef e repot” had been
proseanted (o tham, but it had been gjpcted by those n the meeling.

1612, Wr Mantazhea than inld ma that pir Zuma nld hem that, sgardiess of e
“mdligence mpod’, hs elationship with Me had nanevably broken down
Sinca thiz was nol my impession of my relatisnship with former Pesident Zuma,
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| askad Mr Mantashaif be had indicated why he el thal our relabonship haed
inetrevaty Broken down. Mr Maniasho mdhsiod hal be did not.

1613, Mr Maniashe recounted fhat Mr 2uma had indicabed thal i was uouseal
tha the Minister, Ceputy Minister and Director-Genarmal were ak out of the country
d tha same time | conecled hirn, S8gng thal Formes Dap Min Jonas had not yal
loft Sowth Africa Mr Mantashe apeened shaded by this Tact

1814, | bulieve thal Mr Zuma hmd moendioned Srisn Molsls a3 & possibile
replacementas Minider of Fnance, but that this sugg eslion was myecied by the
reemibars of the Top @ i the mesting

161.5 As an aside, | note lhat, on 23 February 2697, Mr Brian Molefa, who had
rasigned as the Eskom CEQ in Nowember 2018 following the Public Protectors
Stae of Captu@ por, was BwoiTs | nas aMember of Farkament for the ANC.
Specylation &t the ime was thal this was a Pecursor lo his appoinlment as my
eplacamen| as Minider of Finance  Almos! a yaac earlief, in Aprit 2016, Mr Sifiso
Bulhelez A% whd Sworn n A3 8 Manbsr of Pakiansnt kor the ANC.
Scecalavon suggissted thal he was earmarked lo ba M1 Molefas Daputy
Min/der.

161.6 Mr Mantashs indicated 1o mé thdl Mr Zumi would prefer i | would
resign Rlhar than him having lo fire me. Ha spoka o ma aboul aving with my
inlegrily of honour intacl As explained above, | had No plans 1o ssign but would
LONHNUA 1o s8rve the naBonal iNbamst. My poaitiph wag thst tha fonmer Pusitent
could fire maift he wanisd to gat nd of me.

1617, lundadslood {om kMr Mantache that 1was likaly o b6 ramoyad, but thal
tha issus of my raplacamenl wes 1o ba discassed agan byMi Zuma 2t the nad
Top 6 miadityg the following week (Monday 3 Apnl 2017) Mr Fuple was
distraughl & 1he tum of avenle and was himsetl considenng cesging

1818.Irstumed tomy office at Naional Traasury thal aftemoon.

162, The next day, Wednasday, 20 March 2017 a funeal was held kor Ahmed
Kathmada at \Wesl Fark Cemeley in Johannesburg

€3, On Thurssay, 30 March 2017, the SACP isuad & media s1atemedl racouging
lhat 1t had been informed on Monday, 27March 2017ty Mr Zuma that |lwas o be
eplaced as Minister of Financa The statament recomded that tha SACP objoctad to
this infended reshuffe It akso nobed that i kad lasd 2 comgdaint with the Inspector
Ganetl of Irtdliigence and the Minisler ol Stde Sacyity regaring a “rogie
refigance unil that in ow view gathes data flegally produces bise reports and
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feeds them intc the poliical and pubfic domain o smear comrades™ | &o nod kemow
lhe stdus ol thal complaint.

164. That avening, former Prasidant 2Zumaannounced  tal both mysal and former
Dup Min Joras, and sevedl cihes ncluding Mindsters Hanekom and Ramaltfds,
wae mfmoved fom oul pobitiohs Wa wims mpbced by Messis Mahusi Gigaba and
Butholegi respactively, | becane awale of my remaval when the President sade
his announcament of the reshuffie, which was broadcast on 1&ievson while 1
walched.

155, Ihad no contact with the fommer Prasident egarding his Jecisiini remove ma
as Minisar of Anance.

36, The giobal rafings agences expessed ther immediate coscem al these
deydoprnents For sxample

1661, On Monday, 3 Apnl 2017, Moodys Invesios Sarvices announced hat i
had placed the Baa2 Jng-term hsurer and senior unsecured bond eatings of the
govariment of Soulh Africa on review fof downgede, Thal eview was sbid o be
pomptad by the "abrupt change in lasdeship of key govimenl nstfsbons”
and would "allow Moody's lo assess these risks and if tha changes i leadershg
slgnal a waakening In ihe counirys insliudicnal, scononic and iscal slrength”

1682, The same day Slandard & Poors downgsded South AfScEs rabngs 10
'BB+'from 'BB-'and lhe long. lwm tocal currency fating to ‘BEB.'from '‘BBE" na
gflecticn of thedr "view thal the divisipns in the ANCed goveinment thal have
lad 10 the changas in iha sxacutive lsadership, including tha fnance minver,
have pul policy contingity at risk. Thig has incaased thelikslhocd thal sconomic
growth and Bscal ocutcomes could suffer.

1883 On7 Aprl 2017 Fillch Ratings also downgraded South Africas Long-Temm
Foraign- and Locak-Cumancy Issuer Dafaull Ratings 1o ‘BE+ from "B88" Thase
downgrades wem made m bght of is view thal “the cabmel mshuifle, whch
lwwolved the mplacamenl cf the finance minkler, Pavin Gordhan, and Lhe deputy
finance minisier, Mcabisl tones, is kely B resull in a changa in the dwection of
a0onomic. policy. The reshuffie pamy refeciad efforts by he outgoing Hnancs
ministar to Improve Lhe governance o clde-ownod enleipi=s (SOESL The
eshuffia k8 fikely 10 underminu, # nol reverse, progress in 3OF govemnance:
mieing the risk that 30E debl could migrale onlo goveminend's balance sheet.
Diferences over the country's expensme NUCIREr progrdinmé piscedad the
dismissal of a previgss financa minider | Nhlanhla Nene, in Dacombe: 2015 and
in Fitctis view may hava also coalributed to 1he decision for the ecenl reshuffie”

YIRETURN TO PARLIAMENT
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167.F ollowing my removal as Minider of Financg Iremained an ANC Member of
Parliament | was a membet of the Potfolic Comnities on Pubkc Entarprises thal
held an inquary inte #tate captae al vanous S0Cs, nohuding Eskom, Trnsned,
PRASA g Danel The dizcksaes and subvmigiy s made 1o he Committea wll
dobHessly be ralvant 1o ths Commigsion's othed terms of rafsence. | do nol

provide Thal detall i thiv stalemont.

%8, My expenience m the Potfolic Committees mquay mio E5kom, . particular
rveattrd lhe exlent of lhe manipulalion of the Boads of the 3005 them
managemant, and ha shusa of tha contracts and propursmant processes for comupl
anduniawful ends. This pilaga was replicated and became pevalent n othar SOCe
86 well. balieve that this noRowing out of the governance strectures of SOCH was
a directconzegquence of the state captu® project and was ained at facitating thex
plurder Cne can cbaarve how the mallodology was perfaciad at ona SE0C and
Ihen ¢ prdicyl adal others aa thesiale sapiune project was roliad .

Vil RETURN TO CABINET

Wb, Following Mr Zuma's resignaticn on ¥ Fabruary 2018.President Ramaphosa
announced a cabinet reshufMe on 28 February 2016.) was appolled Minister of
Public Enteprises

170. In my currenl posslion, thenvestigiissn of lhe damage donain tha pastdec ade
10 South Afncak 3008 is osgoing. S50 oo arg affors a resiond good aorpoate
povarnance, procunsmen] lAmEwork complaics and sccountability ¥or implicie &
members of the Scards and management of SOCs Tha delnds of the stale of our
SOCs and thess “m-capluning” #Hors Alec am slrvant b0 this Comiimaoris othar
lerms of selesence, The Cepartment of Pubkc Enlerpises will be providieg the
Comnilasion wilh informalion n this regard

CONCLUSION

171. The Commasions jegal leam has reqeested that [reflact on possble lessens
ang ecommendabone ansing from my evwdence alaling torls Tenms ol Rufeenos
111213

172 | bebave thal South Alnca retpeind whal | Gall & “whole soosty Yarnlormision.
By this T mean we nead deep mfikicdon on owr chosen and shamed values and
picmies. On issuas of intagmty and comuplon, Sodth Afncan business and
profassionals oRdvieqrs 1n parficylar, nead Lo reflact on ther role i nstale capire
The Corrifssion’ s investigation of these iBsues should eadio a ganuine and deep
rapsformation of business athics and culhre in o coumtry,
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173.1 belewe thai meannghul reflection and transformation also s Fedur ed K
respact of the need for geater Fanspaency and effectve oversighl with regard to
maor public procurementjuooasaes. Naw chacks and bala ices on exacidive power
- A afl levels and i all spheres ol govemment, nol just national executive or the
Presidancy - ai requirsd

174 | bafieva thal thesa kessons will proset unity and the national | nterest aid
enhance devakpnmm and inclisive growth.

176, Tha work cumanily baing dofe with S0Es sherws thal they ama and wee
senioushy comprorl sedin terms of the scala of financial lossag the undermining of
good comporate govermanca their opemhonal capabilty and the dearth of
competent and couageous leadership n the Boe obedous hecal risk.

6. The Comrmasion shoulkd consider pwasing Nienm Bports Or measures that
eoukd axpias and halp put a cslop 1o cepung maliassancs

177, "Consequence management” 15 required: crimnal charges should be pursued
by our reatomsd law enforcament agencies, individuals should have [heir senions
larminated. damoted, daclamd fobs dalinquent difactons of ofdesd Lo pay back the
monay willsgid and locted from our slale.

178 itmusl be recogiiaed It those comatituencies who would haveliked the salus

guo 1o remAin Ard sngaged in & daistmied akd wigorous fight BACK 1aking placa
across ourslala,

170, Tha raal oost of atals chpbuny i I SAmads A G008 10 e inpiubions
Bbiic of our siate. Good panple 103 thell (aba, BMiles wee put through YRUMENG
vilficaion forglanding up andiba lasting impact of the past ideckde weakenedand
hidlowad oul cur stata A cullure of malfi sasimoa wat lagitimi ed and Miacked with
cmasing mpunily and a lack of sccountabilty, SOCs wes distracted from their
iManded purpose of providing senices, supporling &CoRDMIC ek pient and
crealing Inclusive growth insenvice of Iransiomabon.

%80, People including mysell, who am agpering bafom the Comini ssion continys
lo Do Sibjected 1o hamssment and mcist abuse in fivolous and vexatiousitigabos,
i lhe media ard onsecial media, Decisions 1aken o clean up ang stalled whan they
am chalkmged, whathe! intemally of through htigalion

181. The misuse and abusa of public powers Tor saspicets chjeChes, inckiding
inlimidation &nd har assnelt, al 80 continues,

1811. for exampia ecentty on 1 Ociobesr 2018 {1 was Tuhposna isd ko appear
bafora Iha Public Protecior in egard Lo an imesligation sha s andertaking inbo
the approval of an early retitemenl paciage offemd to Wr van Pilay This was
tha same ksue mgarding which| was charged aiminally n 2016. Tha conp kint
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waE lodged on 1B November 2016by Mr Lebogang Hovekd, who was then a
spoechwriler m tha Presidency

162 .| believe that the fight back & amed at countering the work done this year by
public sarwmilz ard polbical office bea@l= be “re-caplume” bhe stale and delver on
its constituticnal mandas

3. As Thope s dear Tram my & tatareat, Seane wena many who havasseiadsiate
caplue 8t evary opporiunily  including activists owil sociaty, political lesdors,
purmalist, business peopk, labour, and lavyers Our msstenca on following the
consliivtonal mandale green o tha executva, and 1o follow the legal and regu i fry
franewcrks over which we were lespomlible stibalso  could resist and
oppose impoper and unlawhiul schemalioRing - tha e and 0w cossciences has
baan aind will continue to bé our chassn path. The oot of being honaat & pigh fof
me pereonally, as well as [or my famikyand mycollpaguesit! & @ prics paid lossune
Ihel South Africa transforma romile aparheid past andis mcently capiurad stata
o the nalion for &l Solth Africans prodnissd in the Consifuton -

212, What has been dong above s 1o provide Mr Cordhan's evidence as he sot & out in his statoment
ar affidasit withold anatysis What follows hsteunidnr is the anafyses of that svidents and ot
evidurce i 30 far as d ielabes o My Gordhan's ressstance 1o wrongdohg, be daomssal and e

doformination of Freskdoent Zuma's masons for Mr Gondnan's diumissal

THE DISMISSAL OF MR GORDHAN AND MR JONAS AS MINISTER OF FINANCE AND

DEPUTY MINISTER OF FINANCE RESPECTIVELY AMD MR GORDHAN'S

REPLACEMENT BY MR MALUSI GIGABA

213 Itwill have been gathered om Mr Gordhans avidence that he was told tha on githar

27or 2B March 2017 them had bean a meetung of the ANCs top 6 officials and that at

ths meeting President Auma had told ihe olher offcials tha he inlended o drop hm

fom his Cabingt. h the affidavits povided by Mr Gwede Mantaghe, ' Ms Jesse

WS Exhibit GG {4
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Duarie and Dr Zweli Mchize' to the Comimission about that meeting these offidals
sialed thda President Zuma told them thai he was N possession of an i nbligence weport
which was b the efliect thal Mr Gordhan and Mr Jonas were undertaking of were going
B undetake the overses Inip tha they wee underlaking aound those days n order

tr lobby irlemational bodies agrinst the South African government and economy.

214. Theithee ANC officids relermed to sbove sated in their affidavis thal Presdent Zuma

did not shae the inkligence eport with them. '™ In his dhdavit o his Com imsson
Presiderd Ramaphosasaidvr tha Pesident uma showed them jhe other offiials of
the ANC) the inlellgence ieport on which he was relying n seeking 1o fire Minister
Gordhan end Deputy Minigter Jonas In his afidavil Pesident Ramaphosa said il wes
& documert tha consisted of three pages N very large fonl and was very badly drafied.
He sald it wa shown [0 them but he wes nol provides with 8 copy. President
Ramaphosa teslifed Ihal at lhe meeting of the Top 6 ha objecked 1o Presdent Zumas
inteniicn 1o dsmiss Miniser Gordhan and Mr Jonas parliculardy on the basis of the
dleged Intelligence repoit Pesidem Ramaphosa has lestfied thal he tokl President
Zuma that he would expresa his opposition publicly, President Ramaphosa was Deputy
Presidand alhe ime. President Zuma sald in afiect thal in any evert, inespective of the
rebabillly or otherwise of the inlelligence repor, his relationship with Mr Gordhan had
irretrievably broken down Dr Zweli Mkhize hes stded in his sfflidavil tha between some
ime in 2H& and early 2017 President Zuma had iold ANC officials that his relalionship
with Minisler Gordhan hed broken down melrigyably. Dr Mkhiz sad tha President

Zuma sdd thal there was no colleglality batween him and Mr Gordhan anymose.

' Exnion GG (1) 3.
Bl GG (1).5

W Exhibh GO (14, 0 2017 paea 10,
 Egitit BOED
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Motwilhstanding the facl that Mr Zioma was not fumishing the Sommission with any
affidavits of slatements to respond to numerous dieqations made againsy him and o
mounting evidence tha was being gven by wanous winesses aganst him in the
Commission, | requested Mr Gordhan 1o depose to an dhdavit o affiimed declaation
md decloze events or Bels of which he wes aware which could be said to hate been
the besis Br Mr Zuma saying thd their relationship had broken down imetnievebly. Mr
Gordhen deposed b an Fidavil and fumished il 1o the Commisson. b tha affdavit be
n effect sad he dd not know of any incldents or everts thal could be said to have
irretrievably broken down his relationship with Prasident Zuma aexcept for his resdance

¢ wiong doing that he deslt wih n his effidawvil and oml ewndence,

The sleged intalligance eport will be deslt with shorly Howewver it 5 convenient o
deal first wilty the staternent that in the meating with the Top & of the ANC. President
Aima sought ta jusify his iferlion 1o fire Minister Gordnen on the basis that his
ralatlonehip with Mr Gomhan had irrelrievably broken down. Mr Zuma fled the
Commasion befare he could glve evidence adout his dismissal of Minister Godhan and
Daputy Minister Jonas end Oafone e could be quastioned on his masons for dismising
Minisier Gorghen ad Daputy Minisier Jonss, Including on whather he did say o the
AMNC Top 5 that his relationship with Minieter Gorghan had smetnevably broken down
Accordngly, he elecied nol b place before ihe Commission his side of Ihe story
including 1he grounds upon which he sed tha his relstlonship with Mr Goighan had
imetrievably broken dewn il indeed, he o say that to the Top 5 of the ANC. Therslore,
ne has not subslantiated any allegaion tha his relabonship with Mr Gordhan had
wretrievably broken down. President 2uma may well have been uging thal as an excuse
i get nd of Mnigter Gordhan & Minisker of Fhance or as Minider so thal he could

appoirt 8 Cupla assaaae in his place.
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Ther 5 no evidence on the basis of which i can be said that the eason why Piesident
Zuma dismissed Mr Gordhan was tha his elationship with Mr Gordhan had imetrievably
broken down Therefore i cannot be said that tha was the reason. Thesefore, the

guestion remans- why did Presidert Zuma dsmiss Minider Gordhan at the lime he did

and in the maner in which he dd?

Mr Gwede Mantashe, Me Jessie Duwsrte and Dr 2weli Mkhizz were also asked (o deat
in their affidavits with Mr Gordhan's evidence thal apparenty when Pesiden Ammas
spoka to the ANC Top 5 abod his intertion o emeve Minisker Gordhan as Minisier of
Finence, he had alse told the Top 5§ that he irlended to spport Mr Brian Molele as
Mnister Gordhan’s replacement b thelr affidavis io the Commision, Mr Gwede
Martashe, Ms Jassie Duare and Dr Swveli Mkhize conbrred that, |ndesd, President
Aime nformed the Top Seof the ANC th# he infended (& appoint Mr Brian Molefe =
Mr Gordhan's replacement These thee officals said in their affidavits that the Top 5
rejecied he idea |hal Mr Brian Molefe should be appointed es Mr Gordhan’s

replacement and hey Bsked Mr Zuma 1o econsider the matier.'s

Them might not ke a kol for which the ANC leademship flom 2009 10 2017 may teseive
v be credied wih egard to thelr handling of President Zuma as a member and leader
of the ANC, and & Presidem of the country and his relationship with the Guptas,
corruption and state capture but ©or atanding up to President Zuma and stopping ho
fom appoirting Mr Brian Molale as Minister of Finance they deserve credit Now that
one knows fem Fen 2 Vil 1 of this Commissions Repon wht damage Mr Brian Molele
and other Gupta associates did to Transnet when he was the Goup Chiel Executive

Officer of Transnet, one shudders 1o think what would have become of the Nationat

8 Exhibit GGIR.3,p 2011, para B; Exhibit GG{fL4, p 2017, pam B
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Treasury if President Zama had niot been slopped om appointing Mr Brian Molefe as

M Gordhans eplacement

Although the Top 5 of the ANC {leavwng out Mr Zumal deserve oredit for stopping
Presidenl Juma fiom appeiting Mr Brian Molde as Minister of Finance, it 5 also
pstifiable o ask the question: why did they snd the ANC Deployment Committee not
sop Mr Molefe fom being eppointed 85 the Group CED of Transnet after the Gupia
newspaper, The New Age, had published & articke n their first ever edition on6 of 7
December 2010 in which it sad tha Mr Brian Mole® would be appointed as the new
GCEO of Transnet? ¢ cannot be thal meny of them were not aware of tha arbicle. If
many of hem did became awere af that article what 3d they think was happenisg &l
Transnat and in Govemment when, indeed Mr Molefa wis apponled as GCED o
Transnat thma monits oter thet artick? Of course, they alke did not wop Mr Brian
Molefe's secondment fixm Transnet 10 Eskom nor did they stop 1he secondment of Mr
Ano] Singh fom Tranenet to Eskom, The quastion s whai did the ANC leadership think
wes happening as &l hese things wese heppening 7 Did hey Dother 1o 85K Memseves

these questions? If they dd Aol why did they not?

To reum B Mr Gorghan's dsmissal by President Zuma, ultimakely President Zuma
dismissed Mr Gordhan and appointed Mr Malusi Gigaba as Minister of Finance.
President Zuma ako dismised Mr Jones al the same tme as Deputy Minigter of
Finance. A day of two after Mr Gordhan's dismissal ihe then Deputy President of the
ANG and of he country. Mr Ramephosa was inlerviewed by joumnalists and askad o
comment on the dsmissal of Mr Goxdhan and Mr Jonas by Pesident luma. Presidest
Ramaphosa fumished the Commission with an affidevil dealing with this matier =
When he eslified tebre the Commission, he aiso covesd il He told the media that
Presidenl Zuma had told lhe officids of e ANC thet he ifended to remove Minisker

148 Exhibil BEB 8.
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Sordhan ard Creputy Miniser Jonas from their posilions because he had obiained an
intelligence eport 1o the efiec! that they were going to use their tip overseas n order
© lobby foreign govemments against the South African governmen:™ President
Ramaphosa explained to the pumalists durng the interiew thad he had strongly
disagreed with President Zuma on the dismissal of the Minisker and Deputy Minisker
and had rejecied the intelligerce report on which President Zuma elied. Mr Ramaphosa
aso bid the media hai ha had made i clear ta President Zuma af thal meetisg that he
woud express his views publicly on lhis matter. Mr Ramaphosa rejected any notion that
people suchas Minister Gordhan and Deputy Ministes Jonas could have undertaken a8
trip oveiseas in oider 10 lobby foleign govemments egamd |heir own governmeri. He

sad Lhat this dd not make any sense al all.'s!

Mr Auma od not place befom the Commission any evicence that could have shown
thai, indeed he had an awthenlic and credible intelligence report an which he reled 1o
dismiss Mr Gordhan and Mr Jonas. Neverthelgss, 1he Commission heaxd avidesce from
Dr Cintwe™s, who was the Inspecior-General of Inlelligence 8l the relevanl fime and
Who investigated the exisence of 1his dlaged intelligence report wfier i had receved
complaints from the Democratic Allasce and ihe South African Communist Party. ¥ The
Communis! Parly had ssued a media stelement & the time in which it saxd hat
Pesidenl Zuma hed toid lhe lesdership of the SACP ol his inenbon to emove Mr
Gordhan and Mr Jonas from their positions on the basis of an intelligerce briefing 1o ihe
eflect thet tha two intended 10 Iobby internalional bodies against the SA government

and the econarmy.

13 Byl BEB 3 p42, paradys
'S'Exhibll BBB3 pé2-43, pars BE.5- B9.8.
152 Extiblt 15

'S ExhiblL YY 15, p35, para 113
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223. [r Dinwe {estified that the coe Esues that he needed 1o hvectigde weme the orign,
autherticity and vefacity of the alleged intellijesce repoit Dr Dinwe testified tha
Presider Zuma was apparertty the only person who was in possession of the
intefligence repoirt. Dr Dintwe said thal he made numerous requests 1o President Zuma
Ir a copy Of thal inalligence freport. He Sand that he made one ol those requess n a
meeting which he had wih President 2uma He fedified 1hal, despite Presidenl Zuma
promising to povide Dr Dintwe with a copy of such eport, he had ot done 50 by the
time he resigned as Presideni of Sauth Africa on W February 2018 and neves therealier

provided Dr Dintwe wiltha copy of 1he epat'

£24  Dr Dirtwe wani on ta sey in his affidevt:

“Il Ihe former Pregdant did indesed w-eeve an iriellg e briefingas siated by him
at e meating, one woukd ascume thal the repor] emanaled from the [nElgce
Swvices over whom the IGI has tha aversighl mandats, This officsl 5 therdors the
oty vahicls that could hava béan used to establish the suthsdlicity ahd verfication
of the mpon 60 26 b0 eslabligh whather the idecwbon of Ihe fomme Prsident was
cedibla The Prasidants fallum to povide |ha raport has mada il mpossiie 10 yanfy
s origin autherticdy and varfacdy N5 therelore regretiable thal e only person
who could have provided this Office with the repotwas o Presiden Zuma and
he chose not to respond lo lhe 151, We were of the view that wa could nol simply
ey on iha mpor laaked 1o the madia in order to authanticas the vemcity of the
rapont sllegedly piovided ¢ the former Pragitenty™

225 Aler refeming 1o other intelligence mports that Dr Dintwe had investigated which had
been used lo lanish cerian peoples names who wer fighing comupbion which he had

ound not ko be credible, Dr Dintwe said in his affidewvil:

“Myaxparience has bean that the conmon danomzrgt or in respectol aach ofthase
so-called Intlligence Raporls & Lhat they ae oftan comyiled i 8 dumsy, incoberant

15 Exhiblt vy 15, p 35 pam 119,
155Exbl YY1S 36, para 1M
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and unintelligble manner and the identity of the CoNpees 15 frequanty UKNCWN.
Thoe s2ems o be ro recouse for the cilizens whose integity and caeors om
dadmyed by thesa reporls, aven N cases whend he compiex @ known Hex my
view that the=sa reporls aer relied upon fulkndwing that theywil 0 stand up i
cour as lhey achwive the destad alfect of mmowvrngkay pesons whoskand o the
way of slda caplure fiom thail positiens. The idekdhrions affocl of thes & that the
names of theso porsons ane imoparable (510 besmached by thesa reports a5 by the
ome the cases ara withdrawn against them, N5 1ociate - thed canesrs Rave baean
ninad."*

26 Why dd President Zuma while n officeas President of the counbry not produce the
irelligence eport and give 8 copy theeol 1o Dr Dintwe so that Dr Bintwe ocould
invesiigaie |5 origin, euthenliclly and he veracity of its contents? Based on President
Remephosa's evidence tha President duma showed the ANC officials the inklligence
raporl the only reson why Fresident Aima would nol have produced the epait is that
e koew that it was [ake of was simply nol credible and, if he produced il, Dr Dinlwe's
invesligakcn wes likely 1o esull in an adverse finding againsl him or 1hosa who had
gven him 1hat report. President Zuoma (s & former Head of imedigence in the ANC and,
therefore, if such @ repott did exist, in all probatviity he knew hat it was fake or was fot
seme 9r olhwr reascn not credible. That 16 why he was not prepared [0 produce it.
Prasidanl Ramaphosa has sald that ihe sporl tha President Zoma showed lhem was
badly drafted. Dr Dintwe testiled that a conmon fealur of in Hligence eporls thal ae

used © assassinate lhe characiar of pecple is that they am badly writien.

227. The questlon that arises is: why would Prasident Zuma have milied upon o fake
intelligence eport 10 ik Minister Godhan and Deputy Minister Jonas? The answer is:
because he had © find a preied to get them out of the way sc tha his and the Gupias'
aganda including the capiyme of the National Tieasury could be pusued The Guptss
ware very detgrmined © capture the Malional Treasury before Prescdest Zumak second

e of office expired and thee was by then more or less just over a year left befos

158 Eohibl YY 15,037
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the expiry of his second term There was no ime o waste . They knew, toc, that he was
not going to sand for the position of President of the ANC In the ANCs elective
corference in December 2017 They would dsa have known that in the South African
contexl and maybe elsewher as well a Presiden] becomes wedker awd weaker &5

the end of his lasl lerm 2pproachs.

The position 15, therefore, that President Z2uma had 10 iy on a fake intelligesce report
vecawse he needed an axcuse fo gel rid of Minister Gordhan and Deputy Minister
JorasT he purpose of his decision © mmove these twe was o pave the way for the
appointment of 8 Minigter of Finance who would coope@le with the Guplas and n the
corrupt agenda hat they weme alf pursuing. n that agenda the caplure of the National
Treesury was central. All the evidence poirts 1o this easoh and this reeson akone for

Mr Gordhans end Mr Jonss' dismissal.

h subslanliation of the conciusion in The peceding paragraph the ollowng can be sed:

Presidert Zuma and the Guplas must have been kally under pessure (o have
agraeed lhal Mr Gordhan be re.appoinied as Minisier of Fnance to replace Mr
D& van Fooyen &nd must hase warked him out of that position A5 5000 &%

possible,

Prasident 2uma had inlended o eplace Miniser Gordhan wiih Mr Brian Molele
wha by his own admission befors the Commission wae a mend of ha Guplas;
tha Presidert 2uma wanked o appond Mr Bran Molele = Minder of Fnance
in March or April 2017 & astonishing Afer all tkal was publicty known about
Mr Brisn Molete by thal time — induding that the Gupla newspaper said he was
going o ba the Group CEQ of Transnet even befoe the post had bheen
advertised and he became the Group CEC of Transnet and whal the Public

Protectors Report “Stale of Capure” had said about him - and the B¢t tha he
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had resigwed from BEskom on the basis thal he ‘wanted {o clear his name and
he had not, as yel, cleared his name — haw coulda Presidenst wart 1o paut such
2 person b charge of the countrys finances? There are no words 10 descibe
this conduct on President Zuma’s pan excepl 1o say 1hal he must kave been
dekermined to gve the Guptas diedt access to the nations Tneaswry o hand
the cortrol of our Mational Treasury to the Guplas before he left office. Was this
he same man who twice sbod b font of the people of South Africa and ook

an oah and said:

‘l boob Gedlrphioksafuma , sweaisolamily afliom Hhal | will be Rl to tha
Republic of Soulh Alrica..| solamnky and sisceraly promite thal | will Always -
paxmota a8l that will advaice the Rapablic sndoppose all that may ham i”

Yes. Ihs was the same man.

Prsldent Zuma was prevenied by the ANC officials from appointing M Brian Molele
& Mr Gordhan's mplacamerd but when be realised thal he coukd nol aspoint Mr Brian
Maclek, the Guples musl have tokd him to appoit anaiber friend af Iheirs becailse he
than wmed © M Malusi Gigaba and appoiried him a5 Mr Gordhen's mplacement. As
will have been seen from Parl 2 Yol 1 of this Commission’s Raport thal redales 1o
Transnat, Mr Gigaba had shown him sefl [0 be quiae-Dperative with the Guplasand
their agenda, When he gave evidence bebre this Co  mmeske admitted thal he was
mends wilh Mr Ajay Guplte So, if the ANC officials thought Thal they would peveni
Prasldent Auma fom appainting a fiend of the Guphas by preventing the appoirtaeent
of Mr Brisn Mokl as the Minister of Finance, they ware mistaken The Guplas gave
President 2uma mother one of their friends to appoint, namely, Mr Malusi Gigaba &g
he appointed him. Although Mr Gigeba was also a Gupta associate it does nal appear

that he was able 1o do much for the Guptas as Miniger of Anance
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Had it nol been for the fact that al the end of 2017 the ANC would have an elective
conference whes Mr Ramaphose — who was aleady Deputy President of the ANC and
the country - would stand s a candicae to take over from Mr Zuma, more damage
could have been done to the National Trieasury under Mr Gigaba than may have been
done h December 2017 Mr REamaphosa was electedas the Pesident of the ANC and
in February 2018 Presdent Zuma mlucianty wesigned as Presidend of the country and
Mr Ramaphose was eleckd & 1he President of the country M Gigaba was dropped
fiom Cebinel and Presidenl Ransphosa etumed e Nhlanhla Nene to the position of
Minister of Financa n the meantime, rnalhing had matefialised abaul he position in the

BRICS Bank thet Mr Zuma had said Mr Nene wes to bedeployed to

Earlier, reference wes made © Mr Jones' evidence ihal the Gupla tther with whom
Mr Jons hed & meeting on 23 Qctober 2015 1old him that Mr Brian Molgile wes ong of
he people that they were working with and lhal his caper was sat. It s appeopriale ta
atfirm (het, indeed whal happened in Mr Molefe's career, nat anty afler 2015 bul also
fiom Cecemrber 2010 onwads complekly reveals that somebody of cedtain peocpie
Ward teking Measures AL efsuring that i always NAC & job of if T did NO1 have & job,
he had atat persion ¥ which he wes nol entilled. Wwha! Tollows s 1aken parily from {he
judgment of ha Hgh Cour, Pratoris and fom well-known #acis tha cannol be

disputed.

This Is wha the Public Pratectr sad aboul Mr Brian Molele in her Stale of Captue
Repon which dova Mr Brian Malefa to dedide 1o leave Eskom on e basis thal he
thought tha considemtions of good govemnance diciged thal he should leave Eskom
and he expressed the hope thai one day he would get a brum n which he would put
his side of the sibry and show thal he had done nathing wrong Indead it looks tke the
Guplas, the Guplas' assocates in the Eskom Board, the Guplss' ssocaks in the

Cabinet, namely, Mr Maus: Gigaba, M5 Lynn Brown, Presdeni Aima and the ANC took
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vaious specidl measums ¢ ook dter Mr Brian Molefes caeer and make it safe. The

followryy brief points can be made — leaving out how Mr Brian Molefe became the

GCED of Transnet which is dealt with n Part 11 of this Commission's Report:

(&)

®)

i}

()

{e)

he was spared 1he “inconvenience” of a trensparent, Bir and competitive proZess

befor he was appoinded as GCEO of Eskom;

when he kel Eskom, Dr Ngubane, a Gupe associak, ensured that he woauld get
a 5t pension fo which he was not enlited as he was nol 63 years old a5 yet. Cn
15 November 2015 Dr Ngubme addressed a letler to the Miniser ol Public
Enterpnses, where he proposed thal Mr Molele's penson benefil be calculated 1o
age B3 with penaltes waived to compensale lor the Bact thal Me Molele had been
“pevicusly employed on some short Bm cont\cts and have not been n the
posifon 1o accumulde pension benefis over time™ — besed on Dr Ngubanes
motivaien he would ba reeted as H ha had wached 1hal age and Eskom would
maka such payments as may have been needed 10 be paid 10 the pension of

providgnt fund © make tha possible,

in February 2017 tha ANC made Mr Bnan Molete one of ite mambers of Farkament
when lhe reason which prompted him to lsave Eskom had nol Bllen away — he

had not cdeamd his name conceinmg the allegaions n ihe Public Protectors

Report;

t wa widely eported in the media thal Mr Molek joined Pardiament because
Presidenit Zuma intended to fie #r Pravin Gordhan as Minister of Fhance and

replace him with Mr Molefe;

about a morth or 50 der President Aima had filed to appoint Mr Boan Molele

& Minister of Finmce to mplace Mr Gordhan and had appoinied Mr Gigaba
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because five of he Top G offials of the ANC had objecied 1o President Zumas
rerdien to gppoint Mr Molefe; he resigned from Parliament and the Eskom Board
brought hm back 1o Eskom In the most bizame manner one could magine It was

& camplete circus

} Pesideni Zuma and e Gupias musl have been behind M Mole® going o
Parlament because their plan wes that Mr Molel should eplace Mr Gordban
md the ANC facilitabed his joining Parliameni despite 1he senous allegations that
were hanging over his head which had pompled him 1o leave Eskom: it appisr s
that none of the people h 1he ANG who had the power to tacililale this asked the
quesion: il |t was bad for Mr Molele In lerms of good governance ta remain at
Eskom n ihe lighl of the Public Prolector’s Report, how is it good for him 10 go 10
Parilament and represent u?

@ aMer Mr Molele had baen (hrown oul of Eskom, he did not go back to Padiament.

All ol Ihe above eveal tha the Guplas Presidenl Zuma, the ANC and he Eskom Boan
werg locking ofer Mr Brian Molefa's career. Mr Tony Gupte was righl: Mr Molefe’s

CHeol was sMa. Mowevar, only up to & carlain point,

To summarisa Presicent Juma dismissed Minis®er Gordhan because cof his rasistance
© wongdoing end because he wanied 10 appoint & Minister of Anance who carmied he
Dlessings of the Guptas. Thal is why he warled o appoint Mr Brian Molafe. In this
regard 1 must be emembered that, when President 2uma fied Minster Mene on 9
December 2015, he wanted o appoinl a Minisker who camied the approval of the Guplas
which Mr Van Fooyen caried However his and the Guptas’ plan was thwarted when
he had o mave Mr Des Van Rooyen to COGTA and had 1o reappmni Mr Gordhan as
Minister of Anance. Mr Gordhan was not his preferred choice. He was (orced by

ciicumstances £ appoinl him. He still wanled o please the Guptas by appointing



171

someone that they were happy with That s why he warled to appoist Mr Brian Moide
as Minisler of Ainance despi®e the Bot that he had not cleaed his name after the Public
Profectars Report which 'mplicated him ip wrangdoing Tha 5 why he wanted to
appaint him as Mmsier of Finance despile Ihe et tha in the Pubdic Poteciors Report:
State of Capture, he had been implicated 1 serious wiongdoing. Yhen President Zuma
was prevenied by the ANCE Top 5 fiom appointing Mr Erian Moleke as Minker of
Finance, he appolnied anolber frend of the Guplas as Mioster of Finance Thal was
M Mausi Gigaba Why B [t tha when Pesident Zuma seughl somneone o appaint to
replace Mr Nhlanhla Neneas Minister of Finance e decided upon Someone who was
a Gupta pssociale and when he wanled someone (0 ieplace Mr Gordhan both his firgt
oplion, namely Mr Bran Molefe, and his second option Mr Gigaba weR Gupla
associates? The eason cal onfy be thd he ws deteimined (o ®eplace M Gordhan
with someane whe had the blesting of the Gupitas s ddficult fo refledt on this fnd Rt
be reminded of Mr Themba Masexo's avidence that in o eboul Colober 20 Mt Ay
Gupta fold him that FPresldent Zuma would do anything ihey wanied him to do and Mr
Jonas® evidence 1hal in his meeling d ha Gupla residenca on 23 Oclober 2015 M Tony
Giupta bid him thal they could get Pesideni Zuma io ¢0 anahing they wanled.
Prasiden! 2uma was capiured by the Gupias and (hay could get him to do whakwver

thay wanted in order 10 advance thelk busingss intergds and to advanca sia% caplure.

h conchsion on the lopic of the aftempled captue of the National Treasury t B
appropriate © say that the kot tha the Guptes and Pesident 2uma hiled 1© captug
olr National Treasury even afier relentiess Stempts to do 50 over B long period of tme
i due lagely 1o the Ministers of Fnance tha South Afnca had dunng those years
ranely Mnister Nhlanhla Nene and Minisler Pavin Gordhany the men and women a
Nelional Treasury, incuding Mr Fuzile who was the Drector-General and his team of
SENIDr oificias who, in the inerast of the country, put up Senowus msistance to President

Aumas and the Guptas’ atbernpis. The counbtry should be galeful to all of them
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Chvic organisstions, joumalists. nron-govemmertal organsations, the oppositon
noliical parfies n Fartiament and the people of South Africa in geneal who daged
marches and demonstrahons to proesl against the Guptes and Presidest Aima’ = role
in state cagture musg dl be commended and the couniry must be grateful to al of them,
Certain individuals within 1he ANC dso made bheir voces heard and they plaged an

important rofke as well

Our National Treagury nearly #l ino the wrong hands, particularty during the difficult
tur days in December 2015 folowing Mniskr Nene's dismissal and Mr Des Van
Rooyens appoiriment as Miniser of Fnance Mr Des Van Rooyen Mr Bobal and Mr
Whilley wose elready inside the couniry's Nalional Traasury. Mr Bobal and Mr Whitley
had bagun o send National Treasury’s confidential documerts 10 the Cuplas and ther
associates oulslde of National Treasury It it dmest & mirack that the Nationat Treesury
w2t saved Iom the enlacles of lhe Guplast | shudder 1o think what woulkd have
happened ta Lhis country if Presideat Zuma was nat broed © mova Mr Des van Rooyen
and his advisors out of Ihe MNational Treasury and # Mr van Rooyen and his advisors

had been slowed 10 cortihua in he National Treasury.

RECOMMENDATIONS

Itisrecommended that Ihe Naional Posecuting Authority should gve considealion o
instituting criminal posecutlons againsi Mr Rajesh Tony Gupila for bribery/cormuplion
arising oul of his canducl in ofering Mr Mcebisi Jonas millkas of Rands it he agreed [0

be Minister of FLnance and to work with the Gupta family.
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EOH HOLDINGS (PTY) LTD AND THE CITY OF JOHANNESBURG

Introduction

242. EOH is a unique case. Alone among all the companies that have been mentioned in
the proceedings of the Commission, EOH proactively approached the Commission to
be given the opportunity to disclose publicly what wrongdoing had taken place
historically within its ranks. It sought also to explain what it has already done, and what
it proposes to do, to make reparation for such wrongdoing and to prevent similar

wrongdoing occurring within its ranks in the future.

243. EOH'’s attitude towards the Commission is illustrative of the attitude that it has taken to
regulatory and law enforcement authorities more generally. Since the appointment of
Mr Stephen van Coller as CEO of EOH in September 2018, Mr van Coller and the Board
of EOH have presided over a process where ENS Forensics have been appointed to
conduct independent and unfettered investigations into EOH’s historical involvement in
irregular and corrupt procurements practices. EOH has committed itself to making the
results of these investigations public and to assisting regulatory and law enforcement
authorities with their investigations into matters that have been revealed by the ENS

Forensics investigations.

244. Primary credit for the attitude taken by EOH must be accorded to Mr van Coller. At the
time of his appointment in 2018, he was aware of adverse media reports relating to
EOH. His response to these reports was not to seek to negate them, but rather to
investigate to establish whether they were substantiated. When it became clear that
there was substance to several of these reports he put in place a wide range of

measures:
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b investigde the full extent of histoncal wrongdoing within the ranks of 50H,

todraw the historical wrongdoing 1o the dlention of the aulhoribes,

to engage v afecled orgars of stde %0 & W noach ageement on the
paymert of compensation & the by EOH to make good the ham that they had

suffered & a result of wrongdoing by BOH executves. and

tomake appoiniments sndesiadlish structurs within EOH that woukd provide

saleguards to prevenl fulure sepeition of the pad wrongs committed by
individuals associated with BOH.

This chapter does nol deal with defals of the corporale govemnance structumes
ntroduced a EOM 1o guard apans! abuse of public procuemenl processes and other
inegular practices, These issues wil be canvassed in a laer chapier ofihe Report of
he Commission which makes recommendations in relion (o structuies e pocesses
in the public and privete $ectors 10 guard againgt State Caphure The presen! chapte
focusses only on the higorical acts concerming EOHS involvemad in megular
procuramenl praclices. Before addressing these facts. it is imporian to emphasize that
dl of the cases discussed in this chapter were firsl brought 1o the aftertion of 1he
Commisslon by EDH iiself Thereafter, EOH povided angoing assistance o the
Commisslon in the Commissions nvesigalions of these malters, Thede is nd oiher
Company thal has been of graatar assistance (o the Commission in redalion lo the

investigabon of hisioncal wongdoing within s mnks.

The Commission commends EQH, Mrvan Coller and the Boad of EOH for taking the
approach tha they have taken in this regard. The Commigion also emphasizes the

wmportance of distinguishing
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Cn the one hand between BOH as 8 company and the ndividuals who
hislorically conticlled BEOH and engaged n comupt and regular procurement

pracesses through, and for the beaeft of EOH, and

on he ather hand the need br EOH to make fuf eparation lo afecled organs
of gaie, and the need for appiopriately targaed punitve measues by the NPA

and reguistory euthorfties.

EOH should nol be allewed fo elain the benells of historcal comupl and inegular
procuremant pmctices.  Under the leadarship of Mr van Coler and ns cumrent Board.,
EOH does not seek © do 50, 115 pro-actively investigating ns hisoncal involvemet in
cormupt ang ¥megular procurement processes, bringisg e relevant Beis o the atiention

o the awthorities and tendering to make repaigtion to the organs of dale d whose

expanse il prafited fom ihese practices.

This chapkr will examine 1he following

The wmcurrenl themes diglcéed by EOHs invesiigaion o ils hisoncal

inwolvement in Corrupl of imeguiar public procurement;

Two gpacific Cty of Johannesburg contiacts which BOH egulary influanced

through improper paymenis and donaions;

The attempt by Mr Jehan Mackay to manipulate his relabonship with Mr Zizi
Kodwa, curmently Depuy Mimster of Siate Securty whe, however was not
diiecily involved in government at the lime to disort public procurment

praclices
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n hs evidence, Mr van Coller elaboraled on the genersi envromment 1 which
wioigdoing wa allowed to thove & B2H. He wenbfied six broad featses m this

regard:

opague delegations of austhorty POA} with significart lesponsibiliies gented

t a bw oweculives;

artificialinflded softwale licence sake,

asuccession of apparent tendes Inegulartes,

the use of politically cosnecied middieren that &re suspecied fo have been

used 8g introducers and sees agents:

payments being made 10 subcontBclors In drcumsiances wher 1here wis no

avidance Ind work wes done by these subcontracions, and

inappropriate githing, sponscrships and donations. ™

The absence of an appropniate delegaion of authonty ramework meant thal several
kay executives of EDH wer aflectively given a e hand to lake significant executive
decisions witholt any ovarsighl of check on their authonty  Thus if one or more of
thasae exaculives wis 1o be engaging in cormupl praclices, thes wes no struciurel check
10 prevent them from taking structural decisions without the Kknowiedge and paricipation

of other executives !

¥ Eavibll WV, p 5
T Transcnpt 20 Mowember 2000, pp 3056
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A recunenl kature of the mmegular procuement i which EOH had been imvolved
hisloricaly was the oveFinvoicing of public sectol clients and the inflation of pnces fo
those dient with the collusion of individuals within the relevant organs of slate To
ilhsirate ths theme Mr van Coller efemed o two Microsedt kcensing deals with the
Departmend of Defnce and & SAP licensing agreement with the Departmen of Waler
Afiairs, h dl of these cases, with the collusion of individuals within the releant crgans
of state, EOH wee dble 10 bypas procuremenl pioteduies conducted by the Slake
Information Technology Agency (SITA) and 1o sell diectly 10 Depardments It then
charged for mom licences than it delivered and chaiged a rale per licence that was
sgnificantly highet Ihan 1 would have been gble to charge had i been subjected 10

compelilive procuremenl processes adminisiered by SITA. ™=

The pattern o which Mr van Coller spoke in this regard is ong that the Commissien has
seen elsewhere ;m meny 2685 Ol corrupl and megular procurement g do nol involve
EQH. Ong exemple 5 the eialionship thal exisied baween Regimenls Capital and Mr
Phenlo Ramosebud| he ACSA Teasuier who & has been shown in Part 1 of 1his
COMMisson's Report, BOK Kickhacks fom Regiments Capital in reham fof allowing it 1o
extract ens of milllons of Ands from ACSA by acting % an intermediary betwean ACSA
and Nadbank In ferms of arrangements hat appear naver to have been subject to any

regulated procuement process.'™

Other repealed Bnder jregularities which Mrwan Coller identified n EOH'S past wera

a succession of 50l source public procurement contmcts of which BEOH was

the beneliciary.

1% Transcript 25 Wovember 2020 pp 35333

189 B

Parl 1 of the Repod of thia Cor ne lsskon pp 203610 308
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ces where BOH employees wem diowed 1o fame the lerms of a tender and

thus 1 tdlor those lemms o the advantage of BEOH; and

cazes whee EOH put in bids for lerders at below cosl so thal it could wan the
ender and be appairied in the expectation that once it wes n place it would

be 2llowed lo chenge the Bems of is appoinment and inflde the contmct

Anoher famlia theme lo which Mt van Coller kshified was lhe use of politically
conneced Lniemedianes and sub-conimctors apparentty 8s conduits for kickbacks.
EQOHs public sector contracis egqulady involvad commission payments 1o “infroducers”,
substanhisl payments o sub-conliactors who appeared Lo have perfonmed no matenal
work on contracis and “eaming agreements “that weare nol linked [0 any particular work,
bul which served as |he justification for n mulikmilion rand payments out of ihe
proceeds of public secior contracts. BOH was able to identify RB65 milon that it spent

on amangements of 1his nelure. "™

The lss1 generd theme ideriified by Mr van Coller in relation to inegular procutenest
wis EQH's paymant of donations 1o the ANC. suspicious pessonal and organizationa
spansarstips and oxcess enlatanmen) amounts 1o ihfuence priocureament praciices
n organa of siste apparenty hable to ifluance fiom ihe indviduals whe had soliceed

thosa payments or benefiled ety 1+

The gensaral evidence of Mr van Coller in relalion to donations and sponsorships was
amplified by tha of Mr Powell Mr Powell showed that ECH and its former executive,

Mr Jehan Mackay, had paid ns of millioss of mnds i

T ranscrpt 43 Movember 2020 pp30-37. See also Tiansaipi2SNovernbe 2020 pp G263,
%2 Transcript 25 Movember 2020 pp 37-38
& Extibil VW1 p 5, para 386 Tianscrpl 23 November 2020 pp 45-48
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drect payments 1o individuds holding office wihin the ANC.,

dirg! donalions 1o the ANC amd

the payment of ANC expenses through mitemmsedianes and “sub-cosmiraciors™ =

The Improper Relationship betwesn ECH #d Mr Gedf Makhubo snd EOH Contracts

with the City of Johannesburg

257, Tactica Software Solutions Menaged Sarvices (Pty)Lid (“TSS Managed ServicesT)Ls

28

a compeny Ihal wes acguired by EGH in 2071 TSS Menaged Services (Ply) Lid was
later renamed EDH Alrika (Plyl Lid.  Prior 16 The BOH acquisition, TSS Managed
Sarvices had been owned by Mr Jehan Mackay Bnd his father. Mr Danny Mackey. Mr
Jehan Mackay wes he Managing Diecior of T8S Managed Services when i was

acquired by EOH end he semained In ihal posilion after Ihe acquisiion.

Mr Palrick Mekhubedu had been ernplyed within Iha TSS Group prnor to lhe EOH
acqusillon In 2011. HS employmant was translened 10 E2H on 1 Mach 2014, From
hat data, Mr Makhubedy was employed by E OHas & Business Devalpprent Execuiive
focging on tha public @cior pnd working closely with Mr Jehan Mactay. Mr
Makhubedu had a clese pesonal relationship walh the lade Mr Geolf Makhubo who
became he Mayor of Johanne sburg . He and MW Makhubo wese petners in sevaral
orivate companies, in several cases, together wih Mr Rena Neil Barry, 8 Tormer Group
Financlal Manager & Tactizal Software Solutions (Pry) Lid, & compey owned py

Messrs Jehan and Danny Mackay but not acquied by BEOH. Mr Bamy 8i5c provided

™ Transcrpl 25 Movembe 2020 pp 131022 Eshibil W2 00 630 10 661
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accourting services o ertilies n which Mr Makhubo and Mr Makhubedu wee

interested s

2289 Mr Makhubedy assisled H3H o procue several conbacts worlh husdreds of mikkons
ol rands fiom the Cily of Joha nnesbur g Mr Makhubedu resigned from EOH on H
March 2019, the day befae he had been called 10 an interview wth ENS Forensic
Services in relation o some of the public secor contracls he had assisied BEOH 1o

D G LI e

260 The relevant enttias 10 which Mr Makhibadu, Mr Makhube and Mr Bary had inerests

wete he lollowing ™

2601 Molelwene Corsuling CC ("Moletwane™) wes an enfity owned by Mr
Mekhubedu end his mothwr, It received payrnents from TSS Managed Services
and loans o Miundi Mobile Networks (Pty) Ld ("Miundi Mobile™), an enbty
whose direciors wem Mr Banry and Mr Mongezl Duma, a lformed Teclicad

Sofiware Solutiors Group Finenclal Analyst;

2602 Miundi Mobile conduded & “leaming agreement”with the SAP Services
Business Lt of EOH Mihombo (Phy} Ud ("BOH Mihombo’). As 15 shown
below, lhis “eaming ageemeant’ appears to have been a cover for Miurdi
Meblle 10 maka paymenls BX the besafl of Mr Makbubo and ibhe ANC in returmn

for the granl of contmcts ¥ BEOH by the City of Johannesburg;

" Transcript 25NMovember 2020 pp2Z3-25.
't Trangcript 25 November 2020 p 23
187 Extibl VW2, 016, Powell Day 2 pp 25 1o 40
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2Bt

<52,

263

2631,

13

Prime Malecular Technologes (Fiy)ltd (Prme Molecular'}is an entity whose
direcirs weme Mr Makhubedu and Mr Mamy. | appareitly ached as a conduit

for EOH by paying R0 000 10 Malehsane

Frior b its gequisiion by EOH, TS5 Managed Services enlered inlo a “eaming
ageement” wih Molelwane The ageemeni designated Mr Makhubedu as the contact
persen Br TSS Managed Services in relabon to the ageement. 1t had an efiective date
of 10ctober 2009 amnd described a range of nebukwus soervices tha Molehvane was 1o
povide forTSS Menaged Services: business advisory services business deve lognent
sarvices, advisory services and change managemen! services '™ Af the time of the
conclsion of he eaming agreament Mr Mekhubo was nol yat an execulive of the City
of Johanneshurg, but he was Treasurer of the Greater Johannesbuyy Region of the
ANC. He Dok office m MMEC for Anance i the iy of Johannesburg in May 2011
and occupied thal position unll the ANC losl condrol of the City afler the municipad
alactiors in Augusl 2016.'»

In lhe couse of 2012 EDH pad R1.35 milion © Mok iw aneg ' *

Over he period of the “teaming agreeamnent” with Molehwane, EDH concluded the

following agreemenls wilh the Gty of Johannesburg.

COJ A38T, » conract awarded 0 TS5 Manmged Sevicas tor ICT LAN ang
WAN services wih atender award walse of 36 4 milion and 10 EOH Mhombo
Br ICT Secunty Services with a lender award value of R26 mifion. The tender
was awanied for a woyear pericd fiom Decenber 2010 to November 2012

bul was themeafter imeqularly exlended on several onCHSONS;

8 Exhibvyv2, pp 11410118,
124 ExtibIE W3, 23, paras 2010 22
78 Transcript 25 Novenber 2020, p55



2632,

COJA47 2, a confract awarded to BDOH Mthombo for SAP Suppot Services.
The tender was awarded for 4year peried from 201210 February 2016 but was
thereafter irequiardy extended on sevemal occasions It appears that Mr
Makhuba wis irvolved in preverting a new SAP Support Services lender being
adwrtised to eplace COJ A4T? when its rm expired . In the coniext of the
contract a mnge of suspecl payments wer made by EOH tc thind parties who

appesar to have perbrmed no wark on the canbicd ™

264 In addiion to the sbove contracts, the Commission heard delaled evidence n mdalion

264 1

264.2

© two conlracts in especl of which Messrs Makhubo, Makhubedu, Barrie and Mackay
appsar © heve conspied corruptly 10 procuse the appaintment of SAP by the City of

Johannesburg.

The firsl was a contracl ewarded 1o SAP wilhout any campelilive pocurement
process an he besis of an unsalicked poposal for the upgrading of the Citys

Network snd Security Infrasiruciure;

The second wes the contmcl awardad (o SAP under tender COJ Ab47 an SAP

upgrade coniract B tha paeriod June 2016 10 Juna 2019,

These two contracis ae discuesed in datel below

The 2014 Natwork and Security Infrastructure Upgrade Contract betwsan the City of

Johannesburg ad TES Managed Services

264

The detailed chranpingy in relation 1o the Network and Security Infrastruchue Upgrade

pmiject 15 the following

' Extuibit VW2 pp 306-30
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2652,

2653,

2604,

2633,

2650,

2657,

10

Cn 16 Apnil 2014, BOH submitied an unsolidied pr opesal for the upgading of

the Citys Netwark and Security Infrasiruciune; '

The price in the unsdicited proposal was R106 185 29536 incuave of VAT ™

Jn the same day EOH Managed Services donated R3 milkon 1o the Grealer
Johannesbuy Regon of the ANC A lefier acknowledging receml of the
donztion and thanking EOH Managed Services was addessed by Mr Makhubo
{0 Wr Makhubem, =

On6 Augusl 2004, Mr Msekhubo emailed Mr Mekhubedu asking for a donalion
to covar the accommodelion costs related o ihe Regional ANC Youth League
relanch thal wes due to 1ake place the weekend . Attached to the email of Mr
Mekhubedu we an accommodabion Invoe wued ¢ the ANC in the amournt
of R582 100,'™

Onthe same day. Mr Makhubedu forvarded the small 1o M Reng Jonker who
was one of the dvisional finance disctors walhin the EOH Group, who mpled

indicating 1hal she woud make the payment the following day, '™

On TAugust 2014.TSS Managed Sefvices banslered the amount of R R582

¥ Ino the bank account of tha ANC Grealsr Johannesburg Region;'™

On B August 2014, Mr Makhubo, in his capacity & Regional Treasurer of the

Greater Johannesbug Region of the ANC addessed a letter Lo the Mr Jehan
Mackay in his capacily & BEwcutive Diecior of EDH Mihomba soliciling a

T Euably VVE pp 631
72 Eutdbh Ve p708
1HExhbil Wi pSEE.

' Exnibll, VV2, pp 535-6.
17 Sxhblt V2 p 532

7 Exhilbh VW2 pSATF
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2659,

26510,

26511

263,12,

26813

1ho

dondion & the ANC Greater Johanmesbug Region  Attached ta the letter was

a ddgiled breskdown of anlicipated expenses aggiegaling to RE 180 000;'™

Cn 20 Avgust 2014, WMr Makhubedu pad R20 52730 to the Sandion
Comvention Cente on behel of the ANC. The paymen was made from the

accourt of Prime Molecular and proof of pament wis ema ibd 1o Mr Makhubo

on the same day.™

On 2 August 20%4, Mundi Mobile paid RFC 000 to the ANC and Mr

Makhubedu emailed proof of pgymem to Mr Makhubao, ™™

Cn the sama day, Mund paid Malelwane RE&0 000G Priod 1o the paymert (he

credt baleice In he account of Mokhwane was only R6214 5,

In his inlemal menagement accounis ©r Mfunct, Mr Barry mfiecked (he
payments to the ANC and 10 Mokelwane a "cosls of sales” on “sales” by Mfundi

B BOH -

Ancthar “‘cost ol sales on “sales” by Miundi to EOH was a R1 200 000 payment
by Mfundl to Mr Makhubedu in Augual 2014, which payment Cotlasponded

exacty with a "spacial ivoica” issued by Mfundi ta EOH in June 2014; =

On 27 August 2014, Mr Makhubedu emeailed to Mr Makhuba the BOH
unsolicited proposal 16 April 2014, for the upgrading of the Citys Network and

Secunty Infrastructure. '#

172 Exbbll VV2, pp 538 to 540,
T Bl VWE pp D412
0 Exhbh VW2 pp 5465

101 Extrbll WV

p1200; and Exial vvg, p 267

' Exhdbll vv2, p 267,
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26514, To his knowledge, as an slecled official and MMEC of the City. #Mr Makhubo
had no busines involving himsell In procurement matters = parficularly net
unsolicied propasals from an enfty from which he had recentty solicited

subslantial donations for the ANG.

765141 Mr Makhiibo did not geny receiving ihe onsolicited proposal from My
Makhubedu bul could provide no explanaton for why it was sent to him.

266142 Mr Mekhubo was aware fm the evidesce of M Powell that he would be
questioned on his reeipt of the unsolicited proposal from Mr Makhubedu.

Yel in the s51x monlhs afler the evidence of Mr Powell and before hrs own

evidence he clamed nol to have raised this issue with Mr Maknubedu.

He could provide no explanation for his ladune 1o do sg beyond the nsible
sipgestion thet he “dd not think it was Imporian 10 mige™ =

26515, Cn 29 Augusl 2014 Mr Mekhubadu emaled to Mr Makhubo an involca issued
by TSS Menaged Sefvices 1o ihe Cily in he amourt of R106 185 39538 for ine
Upgrading of Network and Security Infrasiruciure: =

265.16. Cnce again Mr Makhubo:
265161 dd not deny ©caipt of the mviice;
265162. could provide no explansbon as to why the invoice had been emadled 1o

him by Mr Makhubedu; and

1 Exiibll W3 pRasE-8,
= Trangcrpt 1Thay 202, ppi12-14 arp 4 linedd
¥ Extibll VW2, pp 708 to 7081



188

25163, could provide no explanation for his Biuve to confiont MMr Makhubedu on
the wsue of the Invooe either in 2014 o n the & months before his
evidence at the Commission when the avdence of Mr Powell would have
refreshed his memary in relation o the imolce; =

265.17 Cn 1 Seplember 2014 @ e nsbuction of M Makhubedu Mr 8arry Dansferned
R100 000 into the accourt of Molelwene orovidng for the funds 1o be cleared
immedialaly "W Prior to the bansfer, the batance n he account of Mokelwano

was only R99745;

25518, On 2 Sepiember 2014 Mr Makhubedu eminded Mr Makbubg of 1he donsons
made by EOH © 1he ANC by emailing Mr Makhubo dmfis of donation sceipt
letters to be placed on Bn ANC Greakr Johannesburg Region lefterhead,
signed and elumed |0 BOH Managed Services.™ The letters wese daled 19
June 2014 sithough they wem SUF In orefl fofm on @ Seplember 2014 They

refledted 1he followng donations:

265181, A dondlon of R151 000 made on 11 November 2013:™
255 182 A donslion ol RZ2 million made on 13 Decenber 2013;" and
265183 Tha donation ofR.3 million discussed sbove which was madea on %6 Apil

2014, lha dae of iha unsoliciled proposal'™

'® Tanscript 17May 2021, ppd3-45and 8373,
T Ewivibit VVE
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26520.

26521

26522

26523

1he

On 12 Sepember 2014 the City bsued a payment order directing immediale
paymert to TSE2 Managed Bervices of the amount of R109 737 2782 in

respect of ICT Infrasiructure Network WAN and LAN services; '

The anount of R109 737 278 A was slightly over the price of R106 185 389536
n the unsolicited p;npus.al and the nveice emailed from Mr Makhubedu 1o Mr

Makhubo: "=

On 15 September 2014 Prime Melecular paid R0 000 to Malelwane . Prior o
mcalpl of the payment from Prime Molecular,™ the balarce in the Moldwa na

account slood a 95092,

Also on 15 Sepember 2014 Mr Mekhubedu emaled to Mr Makhubos dmft of
8 ter of awerd from the City 1o TSS Managed Service rfeming o the
{unsoliciled) proposal hom TSS Managed Servicas fof tha provision of Network
Infrasructure and Security Servicas. The deft et was framed 85 a letler
friom he City addessed 1o Mr Mek hubadu on behall of TSS Managed Servicas.
It sioted the following!

“We have ploasire m advinng you thal afler calul cormadaraton of the proposaln
tecmived and W eeallstion sl pole prisposil has bisn suteesghd and thal
you have baan nominatad as tha prefared sipplier lor tha Uippading of tha City of
Johannasburiy Network and Secunty Infrastructure.

Your participation in this londe: procimia s highly appe e igad. "

Mr Makhuba did nol geny receiving this blank latler of award, but could pravide

no explanalion a5 1o why Mr Makhubedu, being an EDH executive and not a

19 i W2 pT12
1% Beinll VW2 p 706
¥ Extebil w2, p 269,
1% Exhiblt V3 p 816
1% bl VW2, pp 713-4. para TH



1650

Cly official would have draited such a lettes, still less as to why Mre Madhubedu
wolld hare emdled the leter to him He afse could not explaiy why he had naot
confranted Mr Makhubedu in relation 1o the pnma facie improper blank letter of

awad tha Mr Makhubedu had emaled to hime™

26524 On 18 Sepember 2014 Mr Ebrahim Laher of BOH emaifiers Mr Makhubedu o
brief im a5 to the needs of EOH in relation 1o City of Johannesburg IT contract

igues in adwnce of Mr Makhubedus “meelting row with Geolf. “Geoll™

appears (o be a mference 1o Mr Makhubo =

25525, On the same dey Mr Mekhubedu forwarded 10 Mr Jehan Mackay and Ms Rene
Jorker a ragues! Irom the Tshwane ANC Ragional Secretary lor a donaion of
RA0D QOO

265.26. Cn 18 Saplember 2074 Mr Makhubo emssed to Mr Makhubedu & equest tor
inancial eesistanca in relation Lo Ihe ANC Grester Johannesburg Ragion
iegicnal conference Hi request included a breakdown of confernce cosis
aggregating to R4 300 000 Mr Mekhubedu forwarded the request 10 Mr Jehan
Mackay and Mr Ebrahim Laher on 20 Saptember 2014 Mr Jehan Mackay

réspondead by mking by whaen ihe required funds were neaded,™*

265.27. CGn 20 Sepember 2014 TS5 Mmaged Sencaes pad RS0 000 to
Molelwane. =
0 taakhuba Day 396 pp 55-75
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26528, On 2 Ocbber 2014 TSS Managed Services tansfemed R1 5 mitlhon nto 1he
bank account of the Greater Johannesburg Region of the ANC. Mr Makhubedu

emaied Mr Makhubo proof of payment of this amount on the same day. =

266 The avidence described above leads inexombly o the condusion tha Mr Makhubedu,
Mr Barrie &nd Mr Makhubo conspied to pocure the impioper acceptance by the City
ofthe % Aprl 2014 unsclicied proposal from TSS Managed Services for the provision

of Network Infrastructure and Security Sendces to the value of over R million.

266 1 The improper process involved repealed payments o Mr Makhubos entity,
Molelwane, from EOH entfies of indikctly through Muundi or enlities of Mr
Mak hubedu to whormn Mundi had paid R1 200 D00 as a cosl of sales on an

Miundi EOH special invoice:

2662, [l abo Involvad regular donslions 1o 1he ANC fom the same sources both n
$a orm of direc! dondkons 10 ihe ANC and in the form of payment of e xpatsas

of he ANC.

267. Them is reascn © believe tha Mr Jehan Mackay and Mr Ebrahim Lahes wese also parly

b Ins improper process,

258 Mr Makhubo is now decessed  However the EDH reiated parties 10 the pama Bcie
corrupt amangemeants between the City and TSS Managed Services are nod.  The

Commission aceardingly 1ecammends that

2681 he lay eniorcamant agencies investigale the Giy's 2014 award lo TSS

Managed Services of a cortract for the Upgrading of the City of Johannesburg

= Eatithl VW2, o 5545
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Metwork and Secunty Inflastruchme with a view o the prsecidion of Mr
Makhubedu, Mr Bamy, Mr Jehan Mackay Mr Ebrahim Laher and any other
siepects ierified in the investigation on charges under the Prevenbon and
Cambaling of Cormupt Activilies Acl 17 of 2004 if the invesbigabion eveals e

such posecution 15 wamanid.

The City of Jehannesburg AGL SAP Upgrade Coniract with EOH Mithombo

288 ‘The delaled chronology inrelation to the award to EOH of the COJ AB47 SAP upgrade

cortract & the foliowing:

2691. On2 November 2015, Mr Nyiw> Mutileni of EOH emaled Mr Jehan Meckay 10
intormm him that the Clty had Isued a ender for the elevant services hn his
email Mr Mulileni stated: "I have aise nolifed Mr Makhubedu because of

Geoffs influence”. Geoll appears 10 be a relerence 1o Mr Makhuba ™

2592, Qn 13 November 2015, M Mulileni forwarded (e Mr Jahan Meckay an emai
from Leralo Nowemya of the Cily of Johanneshurg selitting dondions fiom
EOH In relation 1o & promathanal campaign being run by the City, ™

2593, Cn 20 November 2015,.Mr Laber emailled Mr Asher Bobol, the Group CED of

£0H, lo inform him tha the tander was now cul . He wrole

A mesling with Parka peopls bmorrow afhasmoon
Have spokon o Pat and Jehan and will manage fnat angho separaloly
A e L we wlll ey o BRise theniipow =

= Exhiel Vv, p a1l
= Exhibil VW2, pp 4124
= Exhibiy VAR, p DG
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2655,

2696,

207

2698

2689,

163

The references b “Parks". “Pal” and “Jehan” appear 1o be references 1o Mr

Parks Tau fhe then Mayor of Johannesburg), Mr Makhubedu and Mr dehan

Mackay

Cn 1 December 20 15, Mr_aher wiote te the leam working on the ender ic give
an updaie on the talks relating to the consorium tha EOH was seeking to put

together. b his amai, he stated:

‘I hava asked Ashlay to conlact KPMG a8 per Patk convarsalion with Geoff™ 2o

Once again, the references 1 “Pat” and “Geofl™ would eppear 10 be tefensnces

B Mr Makhubedu and Mr Makhubo

Mr Laher responded on 2 December 2015. In his email he asked Mr Laher
and Mr Makhubedu o investigate wha donations could be made to the ANC.

He wrol withsell-conscisus suphamism:

"EbefPal wa naed & number urgently that can be alocabd bl goodwill <) Lo the
mgm[za"ﬂn'ﬂﬂ

On 1 February 2016, Mfundi paid R200 000 to Maldwane. Prior 10 the

paymert, he balance on the Molehwane bank account slood al R63.19.21

On2February 2016 Mr Laher emailed ibe EOH team expiessing his coscems

in Elation [ ihe pending @nder . He woie:

"COJ-am vely coscamad about the City aliowing pecpls io 1eprice- seems o be
& way lo catch us out on 600pe Ve need 10 ba canaiud hes

¥ Extibil vv2, p 417.
2 Extyiblt WV | p 417,
A1 Exnibil VS, p 1234
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26911,

26912,

269,13

26914,

o

Acbone - | wil mes! with Geoff™ 7=

The reference to "Geoil™ woud appear to be a reference o Mr Makhubo.

On 25 Apnl 206 Miundi paid Molehvane RS0 000 Prior 10 the paymenl. 1he

balance on the Molelwane bank account stood at R61 7 1 7

On 30 Aprl 2016, Malelwane uwaiced TSS Managed Services n the amount
of RB00 000 plus VAT in especd of LAN and WAN services ¥ The ENS
Forensics team tha has been given unfettered access 1o the records of BEOH

hes net bean eble 10 find evidence of any work (hel was done by Molelwane Tor

E0H that could ralate to the Livoica.itk

Qn 17 May 2016, Mr Mutileni forwarded 10 Mr Laher & request for sporsorship
of a prsject run by Ms Pilisiwe Tau, 1he wile of the then Johannesburg Mayor,

Mr Parks Tau. which projec! would take students on a bip 10 New York+

On 19May 2018, Mr Meakhubo smailed Mr Bobot. copying Mr Makhubedu, with

a raques! for donaions for ha ANC Greater Johannesburg Region municipal

election campaign.  Attached b his lefler was a budget of RS0 mikon; 17

On 25 May 2016, Mr amakhubedu emailed Ms Jonkes instructing bed 10 pay the

R500 000 Molslwana invoice % so0nas possible. 7

37 Exhibll VV2 p 418,

13 Exhdblt w3, p 1240,

IExhiBh VV2 p12d4
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26916,

264917

26918,

26919,

115

On 26 May 2016, 1he hvoice was quered by Mr Rob Godioaton, an BOH

Executive, in an emai ta Mr Pder Wynne of 80H. M Wynne responded:

“ED[=nlerpnea developnenl] Tor City ol Jobury. It was budgeted for m the Rnancial
year 16numbers, lacked Fene ior aschedule al the time of ED payments budgeted
when we compis the budgeatz then # the amounl & in the budgat ido  not ask any
furlhaar guashgs = 5

Gn 26 May 2016 Mr Makhubo emaled Mr Makhubedy, Mr Laher and Mr Jehan

Mackay oask for feodback n relation to his ANC donaion equesis @

Cn 30 May 2018, TSS Managed Servicas paid RSN 000 (RS00 000 plus VAT)
to Molelwane. Prior 1o the payment, 1he bdance on the Mdetwane account
soo0d A R268.40%

On 3 Mey 2016, Mr Mekhubo transfemed R200 000 of the TSS Managed
Sarvice paymant oul of ihe Molatwana accourt and Iro his personal account; 12

On 2 Jure 2016, e Executive Agjudication Commities addressed a letter 1o
EOH Mihembe iforming them thal ther bid for the AB47 Contmct had been
succassiul. The leller of award povided for an aggregale commct price of
A404 mitlion; =

On 27 June 2096, EOH Mihombo orderd joslensibly for itset R204 095 worth

of compuler equipmend fom its Infrastructure lechnologies division; 2

e ——"

S Exhibit vz, p 73,1, Powell Day 312 p171
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269.22

26822

26824,

265.25.

L

On 30 June 2016 a delivery note was Ssued b espect of the computer
equipment Although the delivery note eflected that the equipment was gaing
to be delivered to BEOH Mthombo (Pty) Lid, the delvery address was the
addiess of the ANG Greaer Johahnesturg Fegon and the note indic2ed tha
it was br the atlention of "GedT or Justice™ The cellphorns number giveen ol

the noke for “Geoff or Justice” was the cefphone of Mr Mekhubo; 2°

On 29 June 2096, BOH Mthombo issued a punchase oader i the amount of R
512000 for payment to Serendpity Tours of New York lravel expenses elaled
B the pmject of Mrs Tau .h espect of which the City had slicited funds fiom

EOH;

On 19 July 201€, Mundi ssued involees to BQH in the aggregale amoun! of
R16 milion plyg YAT: 27

Miund sccounted for the B8 million in s irlermal Bccounts as income from
"Sales - COJ SAP Sypporl Spedal™m

Miundl hen prcceeded 10 spend al leas! R15 435 068 of the R16 million 10 pay
glechon expenses incurred by ihe Grealer Johannesburg ANC on #s municipal
election campaign  On 6 July 2016 Mir Bary emailad Mr Makhubedu a deiaied
reconcilintion of tha expenditure of the R15 439 068. The econciliabon was
headed “Mfundi Mobile Expenses ANC- GM™. & | appears tha the relrence
b "AMC - GM" i5 a reference o ANC Geofl Makhubo. This can be infered
fom the fact tha the mgority of the spenses xhected on the econclihn

cen be lirked to emails sent by Mr Makhuba to Mr Makhubedu equisiting EOH

5 Pyibh W2 p 436 Tmnscnpl 25 Novenber 2000 p 182 linea .20
I peitill VVE P 4517 Tianscripl 25 Novenbet 2070, p183-188

2 Extibll W2, pp 465460,
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D pay the ANC expenses in guestion, and the lisl also ndudes fravel expenses

or Mr Makhubo himsef =

270 The evidence descibed dove suggesk thd Mr Makbubedu, Mr Bamie Mr Makhubo,
Mr Jehan Mackay, Mr Laher and Mr Mulileni conspired to procure the impéoper award

r BOH Mthombo by the City of the COJ AB4T SAP contract worth P04 milion

2701 The improper process ivohved repeated payments to Mr Makhubos entity.
Mualelwane, fom EOH enlties or indiiectly through Miundi out of amounts which

Miundi accouniad for as income from “Sales - COJ SAP Support Special™:

2702 L eiso involved regular donalions io the ANC fiom [he same sources both in
the form of he direct donation of somputer equipmeni to the ANC by EOH
Mitgmbe and i the form of payment of siection axpensas of the ANC by Miundi
ol of Ihe R16 milllon pad to Miundi by EOH Mthombo and accounted for by

Miundi & Income fiom "Salas - COQU SAP Suppon Spedal”™.

271 M MakhubD 5 now deceesed However e mmaining parties 10 the prima Bow
corrupt srangaments between ihe City and EOH Mithombo are not.  The Commission

accardingly recommends hat

2711, he law enlorcemnem agencies invesiigete the City's 216 award to BEOH
Mihombo of the O0J AS4F SAP contract with a view 1o the prosedifion of Mr
Mak hubedu, Mr Barmie, Mr Jehan Mackay, Mr Laher and Mr Mutileni and any
othar suspects idenlified in the investigation on chames under the Frevention
and Combatting of Comupl Activilies Act 12 of 2004 if the investigation reveals

that such posecubton B wamanted.

0 Extubh VW2, pp 592 1o 622; Trasscript 25 November 2020 pp 18710 229
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The Attempt by M Jehan Mackay o manipulate his redallonship with W Zizl Kodwa 1o

Distort Public Procurement Practlces.

272

274

27

Mr Necediso Goodenough “Zii” Kodwa has beer Deputy Minister in the Presidency
respongible for State Securily since 5 August 2021. A tha ime of ihe svenla covered
by his repart, Mr Abadwa was nal a public official it was an empiagree of the ANC and

= spoRespersen.

Cver the period 2 April 2015 to 2 February 2014, EOH relgted entities and Mr Jehan
Macikay made nggregate cesh payments , the aggregate amouni of R1 680 000 to Mr

Kodwa and enother F30 000 o his benedl.®’

hcluded withn this aggregate amount was an anourt of R1 milkon which, accordng 1o
Mr Kodwa, wis Icaned 10 him by Mr Jehan Mackay Br the purposes of puchasing the
Jaap motor vahicke tha he purchased on & Juna 2015 for the puchase of & caf 7
Allhough Mr Kadwa s clesr hat this amourt was a loan the tensaction relasanca on
he Tacical Software Solutions steterment for the gocount from which it was pakl
described the R1 millon paymant & “NG KODWA |dNG DONA. MY This suggested
thal Taclical Software Solutions had baen informed that the milion ANd payment was

a donaion lo the ANC, or possibly lo Mr Kodwa tunself.

n addition, Mr Jehan Mackey ;nd ECH related companies paid hundeds of thousands
ol rands ©r luyry rental accommodation for Mr Kodwa. ™ Mr Kodwa tegtiied thal he
wat unaware tha the accommodalion in question wes enlat accommodabon and that

tre believed tha ihe properties in question were owned by Mr Jehan Mackay ™«

=¥ Tanscript 25 May 20X pp 61.2and p124; Exhibil Wil p12 pam 11 Tranaape?8 June 2021, p 37 inea &

13

o Tanscript 25May 2021, pp B2-3 Exhiblt WWil.p2and pil. paraid.
T Transcrpt #oMay 2021, pp 110-5.
M Afidavit of Kodwa pp 124 pamas 16and 17,
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276 Mr Kodwz edified that all of the aggregate Rl 710 0 paynents were made al his
request by ar an behaif of Mr Jehan Mackay &t times when he was in Bnanciad
difficutiss. On his own version, Mr Kodwa has never been mn a posmon 10 repay Mr
Jehan Macksy the amourds of e loans advanced o him and has nol repaid any of
these 2mourts 2% However hensds tha they wene nod paymens made a5 a quid pro
que br any eseislance on his part I particufar he denies tha the paymerts and the
luxury accommodation were in sy way relaied 10 the procuement of gowemment

cortracts by EOH of related companies ™

&7 Alongside the beneils Mr Jehan Mackay provided o Mr Kodwa he also eqularly
engaged with Mr Hodwa in relalion to subslantial donations to be made to Ihe ANC by
the BOH group. Thus MrJehan Mackey and his PA, Charze Gordon addressed emais

¥ Mr Nodwa,

2, on SAugust 2015 inviling Mr Kodwa ta sand & latler to EOH requesting a Rl

millon donation Jn Ihe orm ofa sponsoship “whatever 1he purpose”; #7

2772, oni11 and 12 Augusl 2015, in connaction with the payment by B Mthombo

of R1 million to the Eleclions Agency appamntly on behal of the ANC, 2

2773, on A0 Seplember 2018 md 1 Cclobar 2015, asking Mr Kodwas views in
relation 10 & fequast for 8 R704 250 dondion by way of dimct paymeni of

accomnodation cosls incumed by the Eastern Caps ANC 2@ and

«¥ Transeripl 26 June 2021 pddine 20m pa2line 13

I Earbll Vi1 AMdavil atotwa pi2 pares 19817

¥ Exhibil Y23, p 4.

FH Exhiblt VYIS, pp S5 1070 Tanscdpt 38 June 2029 p S4Bmea 110 p 55Ene 20
R Eahibil WWEE pp 135144,
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2774, between B December 2015 and 18 Jmuary 2016 n coaneclion with an EOH

dondion to the ANC in the Ibim of 2500 pried ANC T-shirts. 2

278, Whatever the subjechve inlettions of Mr Kodwa, s clear thal Mr Jehan Mackay was
attempting o buy influence by making the “oans™ thal he made 1o Mr Kodwa and by
providing Mr Kodwa with luary accommodation.  Mr Jehan Mackay repeaiedly

attempted 0 engage Mr Kodwa n retdion to pending EOH Group lenders:

2781 Ontd July 2015 Mr Jehan Mackey addressed an emad 1o Mr Kodwa in relation

t a Department of Home Afairs lender. He wrote as folloss:

“I hope you good Hil's possibée ploase can youask the chair o look inlo DHA RFB
130312014 Ihew am garnes being played. nitialy wa wera number 1then Fandalani
and e head of procurnament dedided o ra-av aluate e bids and now it S86ms we
am disqualfied The tolal wive & about RIGOM e,

Alao plaase dorll forget 1o tak ta tha regional lundng ondinator 0 undecstand
wiat Ihedr funding mquirenients are "

278.2, This roguest 1o "s the chair 1o Jook into”™ the disquaithcation of EOH from the
Bnder was made baralty &8 month aflar Mr Kodwa had purchased his Jeep with
fe Rl milllon oan fem Me Jahah Meckay 0 deo insinualed thd Mr Jehan
Mackay mighl be hokling out the pmepacl of a large dondion 1o the ANC as a
cuid pro quo br Mr Kodwae’s requested inbrvaniion.

2TR3. When the ofending tender was subsequenily canceled |hus Teeing up ECH
b compde Br the work again Mr Jehan Mackay forsarded the letter of

canceliaion © Mr Rodwa by email on 2 November 2013 27

20 Exihibll YVZ 3, pp 10 1o 204
1 Extiblt VW7 3, p 50
MIExhIBIL VY2 3. 51
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2784 Mr Jehan Mackay dso forwarded to Mr ¥odwa inlemal EOH comespondence
of 30 Sepember 2(H5 Lo clarify whether ihe Eastemn Cape ANC equest for the
R4 250 donaon discussed ahove, was a request for a quid oro quo Bganst
grant of a pending FOH tender in joint veniuke with ELCE for an Bastemn Cape

Provincial Govemment documeénl management conlracl. #1

27485, Mr Jehan Mackay billed RESE 200 spent on luxury sccommodsbon for Mr
Kodwa as an experse nolating o "Projec] hgrid” which was e "enkerprise
denelcpment” confribulion lirked to the SASSA EOH Cracie tender, 344

2788, ir Jehan Mackey's K1 million kean / donalicn 10 Mr Kodwa was biso bdled o
"Froject hgrid” suggesting tha il was a expense relating 1o the SASSA EOH

Omcle ender

279 Mr Jehan Mackays apparent afempls o induce Mr Kodwa to intarkre wilh
procuremenl plocasses in tha inlerasts ol BOH appear prima o 10 coniravene

seclion 3b) of he Preventlon and Combaling of Corrupt Aclivities Adt 12 of 2004

20 Allhough he Commiseion has sean no evidencs 1o show impropriety on the pant of Mr
Kodws in relation 10 he dlempis by Mr Jehan Mackay 10 induce him 1o interfere with
procuremanl piocassas in the inerasis of EOH it is mportant [0 poind out that the
Commission was not able, dug 1o Ime constrainis, o invastigal whal Mr Kodwa may
or may nol have dona. L wouid not be dificull for an influentist of important figure i &
politicat paty 1hal 1s the majonty party in a municipalty 1o mfluence eilher officiads wilhin
such a municipality or councillors of such municipality to ifluence relevant offigals

wihin the municipality., This poinl is made hee n general and nol necesanily

#Igxhibil VV2.3,p 135.
M4 Extiplt V23, pp 1461 and 23t
HSExtibll YV2 3, pp 1461 and 25
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280.2

2803,

ot

suggesting ihat the Commission & aware of any evidence that Mr Kodwa did not
irfluence anybody o do amwthing improper of unlawful How the poirl 5 made fo
emphasise the need to apprecide tha it would be very easy for a Service provider to
use, Br example, @ ANC pegan who s nat in government e nfluence ANG membes
of leaders who a in government o ad in a paticular way However as Deputy

Minisier or Siale Security. Mr Kodwa now finds himself in an mpossible posilion

Mr Kodwans beholgen o Mr Jehan Mackay to whom he Owes mome tan 1.7

million rands. On his own version 1his is a debl which he cannot inmediately

repay;

H the recommendations of this Commission am implemented Mr Jehan

Mackay will be the subject of mullple criminal investigations:

Il it untenable for tha Deputy Minisker of Stale Secunty 1C find himsed in a

positon where he 15 beholden 10 @ suspect in muhiple ciminal invasligations.

281, The Commission accordingly recommends thal:

2811

2812,

he lav snbrcament agencis investigals ihe shempis of Mr Jehan Meciay
descricad sbove to induce Mr Kodwa to intariere with Drocureinent processes
in tha inkerests of E0H with & view 10 the prosaecution of Mr sehan Mackay and
any olher swspects ienified in the invasigetion on charges under ihe
Preventicn and Combating of Cormupl Acthvities Act 12 of 2004 if the

investigalion wvesls thal such prosecution & wamanted:

he Pesidenl considers the pasition of Mr Kodwa as Depuly Minister of Stale
Security having regard to the iact thal Mr Kodwa appears 1o find hemelf ina

position where he s beholden o Mr Jehan Mackay.
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The terms of reference of the Commission ae 50 wide that it was required to investigde
even all knds of allegdions of comuption, state caplure, fraud and othel wiongdoing
even in municiparttes. The Commission did not engage In any Inveshatons nvolving
municipalities other than Johennesburg andeven then only two or 50 lenders Howeves,
when oné realises wha BEOH and Mr Machubo wer doing one realises thal them may
be many municipaities in which cerain entities do exacity whal EOH used to do in

elation 10 he City of Johannesbugg,
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ALEXKOR

283.

284.

285.

The Commission investigated various allegations that certain Gupta linked individuals
or entities were irregularly or corruptly awarded certain contracts at Alexkor. This part
of the Report relates to such investigation as the Commission was able to make within

the time available to it.

Various allegations have been made of state capture at Alexkor Ltd (“Alexkor”) and its
associated companies. Only two witnesses testified before the Commission in relation
to Alexkor, namely: i) Mr Gavin Craythorne, a marine mining contractor and a founding
member and office bearer of the Equitable Access Campaign (‘the EAC”), an
organisation that seeks to advance the interests of marine miners contracted to exploit
the marine diamond rights in the Richtersveld; and ii) Mr Albert Torres, a director of
Gobodo Forensic and Investigative Accounting (Pty) Ltd (“Gobodo”), which was
appointed by the Department of Public Enterprises in July 2019 to conduct an
investigation into the relationship of Alexkor and its marine mining contractors. In
addition, two investigators of the Commission, Mr Peter Bishop and Mr Jakob Dekker,
filed detailed affidavits elaborating on some of the evidence tendered by Mr Craythorne
and Mr Torres. Although their affidavits were admitted into evidence, neither Mr Bishop

nor Mr Dekker testified before the Commission.

During the course of its investigation into state capture at Alexkor, the Commission
issued several Rule 3.3 notices and requests for information to various implicated and
interested parties in relation to the evidence of Mr Craythorne, Mr Torres, Mr Bishop
and Mr Dekker. This resulted in the Commission receiving more than 20 statements,
requests for additional information, applications for specific directives and applications
to cross-examine witnesses, amounting in total to about 8000 pages of documentary

evidence. Unfortunately, the constraints of time and resources made it impracticable for



n

the Comrmission b formally admit this veluminous nfermation to the record and 1o afford
dl the implicaied and intetested parties an opportunity to lestify or lo cross examine
any withess. As a consequence. the Commission is not in 8 pasition to make definitive
findinggs with regard o all elevant maters conceming stae captue at Aleskor. Them
15 rowever sufficien] evidence i refation to cerlain matters tha  give nse o masonabie
suspicion of wrongdoing thd |udifies recomnendations for furthes investigaion by the

law erdorcement agencies and the board of Al and its assodated companies.

BACKGROUND

BB An understanding ©Of the issues concanming Alekor requires briel reference to the
successful lend claim of the Richlersveld Community decided by the Constitulional
Coul in 2008.% The Richtersveld is part of Lille Namaquiand n the northwesiem
corner of the Northern Capa Province af Soulh Afica. The land claimed by the
Richtersveld Community (the subjecl fand?) runs paraiiel 1o the Aiantic Ocean and
axtends soultwards fom Alexander Bay, & e mouth of the Ganb (Orange) River, to
just south of Pori Notloth. The onginal inhahitants of Namagualad were Khoi Khoy San
and Khelsen Namagualard (ncluding 1ha Richtersveld) was annaxed by the British
Crown in 1847 Curing the 1920's a nch depasit of damonds was found & the mouth
of the Geib River at Alaxander Bay A sate alluvial digging was then established on
the subjeci land 1n 1928and 1s area considenlly exiended by Proclamabson in lerms of
he Precous Jones Acl™ The members of Richtersweld Community wene

pregressively denied access ta the subject land for the purpeses fof which they had
ullized 1 in the pasl

4 See Richlersield Community and OThersy AMxkor Lid and Anpdher [2001](4) Al 3A 563 (LGC), RIChIErsesl
Community and Others v Alesdeor Ud and Another 200506 |BCLR 583 (SCA) and Alexkor Limded arvd Another v
Richterssgld Community and Others 2004 5 SA 460 (CC).

M At 44 of 1927
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n 1988 the Alexander Bay Developimnenl Comporalion was established under the
Alexander Bay Develppment Corpomtion Act®* and all assels liabidities, nighls and
obligations of the siate n the alluvial diggngs weR passed 1o 1 Ownership of the land
was tansferred 1o the corporation. The alluvia) diggings wee de-prodained and a
prspecting and dgging agreement was entered inlo between the corpomation and the
stale with efiect om 1 My 1989. Three vears later. through the Alexkor Limited Ac 2
the Alxander Bay Development Corporation was converted into a company under the
Companies Acl Alexkor, 10 which the rights of the stele o ihe lnd were transferred.
On 20 April 1995 dl the WHe deed of the land waie endorsed o the efled] that &
cerliicate of mineral nghts n respect of all nghts 1n mineals on of under the land woe
issued in favour of Alexkar. Alexkor 15 & Schedule 2 public entity in terms of the PFMA,
The govenmend, thrugh the Minider of Public Enlerprises. 5 the sole shaehokder of

Aleacker.

Saclion 2(1){d) of Ihe Reslitution of Land Righls Acl™ provides 1hal a peson shall be
entiled & resthution of 8 cighl in and if it i5 a8 communty o par of 8 community
dispossassed of & ngnt it lang afier 19 Jurd 1913 & & fedult of past meially
discriminatory laws or practicas. The Richtersveld Community fied & land ciaim in terms
o his provision and aleged tha it had been dispossessed of its nghts in the subject
land by legislative and execulive state aclion afer 18 June 191385 a resull of racially

discriminatory lsvs and pactices.

The Constiutional Court held Lhet the Richtersveld Community hed been in sxdusiva
possession of the subject lamnd prior 10 and afler iis arnexation by the Brilish Grown n
1847 and had the hdigenous rights to e ils water, to use 5 land for gmzing awd

hunting &nd & exploit i natural esources above and beneath the surce. The relevant

9 jot 46 of 1885,
5 Act $16 of 192

0 Al 22 of 584
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colonial legisiation, the Crown Lands Acts of 1860 and 1867 #¢ did not extinguish the
Bnd nghts of the Richtersveld Community. The Precious Slones Act of 1927 however,
pmvided tha all cocupants of the land except regierad surface DWTETS lost thesr right
to occupy and expioi the land, Ths legsinfion accordingly falled 1o recogmse
indigenous lay ownership and freated the subject land & date land On the other hand,
regisiered cwnership feld predeminantly by whites) was recogaiaed respected and
orotected. The non-ecoghilion af indigenous law ownership hence meant thal 1he
Richtersveld Community had been dispossessed of its indigenaus iand rigis by acially
discriminatory 1aws and practices. The Richiemsvekl Community was thesfore eftilled
b restitulion of the right o ownership of the sibiect land fncluding s Mineats and

precious slones) and 1o the exclusive beneficial use and cccupalion thesaf

2890, Subseguen! to the decision of the Conslfubonal Court a sefflemant agreamen! was
concluded between the Richters veld Community, Alexkor and the govermnmeni on 22
Apidl 2007 end mada an order of court.”™ h terms of clause 83 of the settlemest
agreamenl il was ageed hat a joint venture would be pusued between Alekol and
the Richiersveld Community, siyled the Pocling and Sharing JOI VENMure Ao
{PSIV, t wee agmed thal Alexkor would ratain Hs masing mining nighls, bl woukd
transfar & Jand mining Aghls to a company formed by the Richiers vedd Community. 1he
Richtersveld Mning Company (“RMCT), 10 be & xphéed by them joinlly Alexkor woukd
hold 518 of the shams n PS4V end the the mmaining shaes {49%) would be heid by

R,

281 The PSJV wss edablished in April 2011 and mandated to conclude manne minisg
cortrects on behalf of Alekor and land mining contrects on behall of RMC. The PSJV

does not itself conduct mining operations and all s {and beach and manne minng

7! Crown Lands Act2 of 860 and Crown Lands Disposal Act 15 of 1887
I Exhibh XX4. p128
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operafions ae conducted by contiacl miners, such as Mr Craylthome who are
subconiracted $o the PSS in mine aeas allocded to them under their contract with the

PSIV

2. The joint operations of the PEJV ae conducked by an executive managemert eam
uvnder the contiol of a joint board, wih thee dieclors repesenting Alekor and thee
directors represerting the RMC (1he joint board™y. The deed of setement was ialer
supplemented by a furtber ageement refened Lo as “the unanimaus resclution” the
résofution”) # 1n erms of paragra ph 610of ihe resolution, the foirt boaxd & responsibie
for: i the prospecing and mining for pecicus stones in the pooled operdions aea; #
he “carying oWl of he rcovery and sale da the highest prices possible of precious
stones produced fram he pocied apemtions areas . and i) camying out all andllary and
inciderta activitios ©or those puposes. The chair of the joint board of the PSJV IS
always the chair of Alexkor . The CEQ of the PSJV eports 10 the CEO of Alexkor,

2831 n hs submission 10 1he Commission, Mr Crayvthorna aeged 1hal thate was stale
capture @& Alskor and the FSJV by e Gupla racketeqring enletprise and perEsons
assosciated with il. The Commission accoxiingly conducted a prediminary investigation
into Ihe allegations of state caplure pursuant 1o its Temns of Refeence 1.1 and 1.6
which parmit the Commrission to delermine whether shempts were made through any
brm of inducement or farany gain of whatsoever neture to influence directors of the
boards ol SOEs and whether there were any kregularities undue ennchmail,
carfuption end wngue influenca in the ewarding of cartracis in the business dadi s o
the Gupla Bmily with SOE's.

23 Mr Craythorne's submission was suppored In some mspects by e forensic

invesligalion conducled by (Gaboada and the investigabon conducled by Mr Dekker, who

S Exhipin 2004, p 2003,
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& employed by the Comnission as a loensic accountant Mr Dekker performed an
andysis of the business and tmding activities af Alexkor, the PSJV and Scarlet Sky
Investments 60 {(Phy] Ltd ("S5I7), which in 2018 changed s name to Alexander Bay
Dizmond Company [Ply) Ud (FABOCT), 551 was appoinied by the PSJV n 2015 to
market and sell all of the diamonds produced by the PSJIV. The evilence jeveals that
58I1had inks to the Gupla enterprise through ils main shareholder Mr Kuben Mooclley.

k was & dorment company wih no diamand Koence of tack ecord in the diamond
industy.

2495 The DPE also commissioned Fundudzi Forensics (“Fundudzi') 1o conduct an
investigalion in 2018 into numerous allegalions levelled against the DPE and
particular inte the appairtiment of Mr Trevem Haasbroek {“Haasbioek?) 85 a non-
exaculive drectdr 10 the Aldor Board by Ms Lynne Brown when shé wis Minidier of
Puwblic Enlerprises. h addilion, the CEQ of Ine PSJv. Mr Mervyn Carsiens contracied
Mr Jamet Alln 9 condict an indegenden| eview and audit of the pocess fiom
souing {mining) he clamonds through 1o the sake ponl. This investgadon was

finalsed in May 2019, Neither Fundudzi nor bir Alen walified Defore the Commisaon.

The thesis of state captura a8 Alexkar - links o the Gupta snhterprise

286 The thesis advanced by Mr Cragthorne is 1thal these was an orcheslrated plan of stae
capture of Alekor and the PSJV wilh Iwo specific aims The first was to implement &
plan v dversify the mining apemtions of Alaxicor.which haa hitherta been regricted 10
damond mining 1o include coal end lime mining N ordes to supply coal to Eskom
pursuant o canteacts fiom which the (Gupta enterprisa coulkd benafit. This woukl have
exciuded the Richlersveld Community from the business of Alexior as its joint venfune

with Alexkor in lerms of 1he sefttement ageemeant 15 kmited 1o its diamondassets. The
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239

ab

second objective wa for 53 1o assume adusive contd of the sale of the damands

of the F3JV allegedly for the illegiimate benefit of the Gupla enteprise

The process far the epurposing of Alexkor 1o coal miming was covmmenced wilh the
sssistance of the two Ministers of Public Enlerprises gppointed by kimer Presdioni
Zuma, Mr Mdusi Gigeha and Ms Lymne Brown, who boih made significan
appointments o the boards of Alexkor and the PSJV afier thay took office, and then
announced the new stralegic diredtion for Akxker o diversify mom a diamond mining
cancem Irio the produclion of coal and lime to supply Eskom. Ther was subsequentty
some engagement between executives of Aledior with Regiments Capial {Piy} Lid
{"Regiments™, he company alighed wilh the Gupta enterprise |hal played 8 key role in
stale capiume at Transnel and Eskom discussed in other volumes of this repon.
However, & explaned praséntty, no fimn contractual arangement appedrs (0 have
teen concluded between Alexkar and Regments. S5!. as just mentioned, was 1hen
appointed 1o conlral the valuation, sale, beneficigion and marketing of the diamoads of

Alexkor and 1he PSJV.

The Invesligabrs of the Commissicn have eslabkshed by means of call phone recods
that the key execulives and senior employees of Aledkor and the PSJV had links o

cortact with assoc/ates and role players of the Gupta enterprise in the relevani peniod.

Former Presiderd Jacob Auma appoined Mr Gigaha as Minister of Public Enterprises.
on 1 Noverher 2010 afer he dismissed Ms Barbara Hogan as Minisier for opposing
the appcintment of Mr Sivabonga Gama a& the GCEQ of Transnel Mr Gigaba
appointed Mr Rafiqua Bagus & chaimpeson of [he boad of Aladuor in Seplember 2012.
He was previcisly the Chisf Execuve of Trade and investment, South Africa and
Peputy Direclor-General ot the Department of Trade and Industry. Mr Baqus® cell phone

records meflert 1hat he made reqular Elephonic contact with associales of the Gupla
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erterprise. He had conlact wih: § Mr Igbal Shama 60 imes belreen the periods
baween 2008 and 2013; i} Mr Ashu Chawla eight limes belwesn 2008 and 2013 iii)
Mr Ajay Gupta 26 nmes between July 2015 and March 2016, and | v)Mr Rajesh Gupta
seven tmes baween May 2015 and March 2016 Mr Bagus also dtended the noloious

Gupta weddng d Sun Gty n May 2013

Onappointmentas chairperson of AledorMiBagus mmediakly comn 1ancedyithihe
new strateqic direction of diversification of Alexkof ko ji0tdining - He was aso
instrumental in awardng the ender to 331, granling # the exclusive rights to market and

sell the diamonds produced by the PS5V

On 7 Sepember 2012, 4 & Speciad Genaral Meeting with the newly appoinid board
Mr Gigeba maendded the board Lo priorlise 1be ecruitment of a new CEQ and ensure
that he matter wes fingised wilhin lnee morths. The boand eppoinied Mr Percy Khaza
as CED ol Alexkor on 4 March 2013, Prior to his eppointment 81 Alexkor, Mr Khaza was
4 General Menager & Cplimum Collery, the comnpt purchase of which by Tegela, a
company associated with the Gupla enterprisg. 16 the subject of i nvesligdion bafow the
Commission. Mr Khoza was evidenty ecruited In oxker 10 pursue Mr Gigabds agenda

o diversify Alekor into ccal mining

Mr Mervyn Carslens was appoinied as CEO of the PSUV by the PEIV board in August
212 Mr Carstens was a mining execulive with over 30 yaars' experienca in the mining
industry, warking fv De Beers, Anglo American and Trans Hex.He played an important
part in the imegqular appointment of S5l & the scle marketing and sales agent for the
PSJV. Hs cell phone records mflect at laast 07 cals with Gupta associates He wl n
cortacl with Mr Kuban Moodley 97 times badween September 2013 and May 2017 Mr
Carslens wes also in cartacl wilh Mr Shene, anather Gupte associale, approxemalely

10 times between Febreary and July 2016
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Ms Zarina Kellerman was appointed on 1 October 2013 as the Chief Legal Officer of
Alexlar and emained n the posiion uni2 2 Novernber 20151 was during hel period
a1 Aiexkor tha 551 wes swarded the contact o be the soke agent o seR and market
Alexkor's diamond production. Despite the facl that S51 had no diamond kcense and Mr
Kuben Moodiy, the majorty 60% shamholder in 531 had no diamond inchetry
background.Ms Kellermen verified the bid of 55/as being complian wilh the legal
reguirements, Ms Kellerman's cefl phone necords indicate tha she had sgutar comact
wilh M Mocdey. She made 479 calls to Moodley with a tolad call duration of 24 112
minues between August 2015 and April 2078, After Ms Kellerman resigned from
Alexkor on 2 Novenber 2015, she wes appoinled as an adviser to the Minisler of
Mineral Hesoures, Mr Mosebenzi Avane fom April 2016 to March 2018 and acted ihe
secretary to Zwands Inter-Ministerial Committee bhquiry rio the dosue of the Gupla
bank afcsurs by rious commercial banks. Ms Kelerman has corfimned st she took

up the postlon with Ministar Zwang at tha suggestion of Mr Moodley. ™

The rols of Regimants a Alexkor

a4 Shortly efier the announcemant by Mr Gigaha tha Alexkor would ba exparding into the

coal business [0 supply Eskem, Regimants & key player in the Gupla enterpriss)
started engaging with Kellerman end Khoza at Alaxker. On 1 Octobedr 2013, Mr

Jonahan loeb of Regiments sent an emad 1o Mr Khoza which in relavant part read:

"‘Plaaze see aHachad o yoir review 3 draft NOA {Mon-Discozurs Agracmant]
balgan Regiments and Alexkor Plaasa distributa 1o your [eam as | gd pol red g
omail addr esses If you's comforlable with the doowment as i, pleasa fllin the
blank spaces sign and scan bhack 1o me for counte-signature Should you hava any
pommaents of propossd odits pleass mark hesa up on the documant Once
finakised we would be in a position 10 moeve and review the master coal supply
agreament. ™

= Exhibll X2 p 022 para 56
5 Etylbll XH2 p 37



305

308

e

n lhe same day,Mr Khoza lorwarded the email with the diached non-discosuns
ageement i+ Ms Kellerman. On 3 Oclober 2013, Ms Kellemnan comesponded with Mr
Loeb and copied to Mr Wood and Mr Getreselssie of Reqiments, and Mr Khoza,
regarding amendments 1o the non-dscliosure ageemen! and povided him with the
proposed Master Coal Supply Agreement bobween Alekor and Eskom the sceipt of

which Mr Loeb acknowledged end undertook 1o keep conbdeatiad 2

Both parties signed the non-disciosum ageemen! on 3 October 2013.7 Paragraph 2

ol Ihe non-disclosure agreement eads:

*2.1The paries am n discasion regarding he potential provisin ol Bnancial and
advieory and other servicet |0 Alkkor by Regitsents
ZZItim nevilable thal in Blallon 1o he above each pary will disdose confidential

imfocrmetion 1o Iha other pany The parmes thus hesen Bpea on e tems Bnd
coadilionk of discioaure of conficeetial Normation "

307, The non-dmciosure agreemant essentiafly imposed restricbons on both Regiments and’

308,

Alaxkor and regulaled the dsclasure and use of each pthers corfiderial informaion.

On 11 Oclobar 2013, Mr D Walker of Werksmans Aftomeys sent & i o
Ms Kellerman providing an nitial high level view on any key procurement and
compatition issuas tha need to be considemd by Akkkor and Eskom when negotialing
a conract @ co-operalion agreemen § 1o “idenlify, evaluale and implemes! coal andior
ime supply opportunibes™ and © “co-operale axclugively in redlation ko such projacts SO
a5 to achieve their respective Stretegies and pansform the coal mining industry”,
Warksmans was requesied 1 take inlo accaunt the fact thal Alekar’'s ullimale objective
wes b seclre he ahility o supply to Eskom approxirmalely 20% of its new coal supply

requirements and to struciuze all coal supply agreements between Alexkor and Eskom

5 Exivibll XX2,p 136
7 Extiblt X%2 p 138-150
34 Extyipll XH2. p 152.158.
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ona “cost plus"bass. Werksmans advised that, based on its hilial anafysis it was not

aware of ary law tha prohibied the implementation of the poposed anmangements.

308 On 7 October 2013, Mr Gebresetasie of Regiments serl an emad to Ms Kellerman,

which he copied to Mr Khoza  Mr Wood and Mr Loeb which mads:

"Af promiesd] wa A in tha poesss of praparding the RAP docurmenl For the pansl
o! finahcial semvicas pioviders, Wi will be abbr to send i 1o ypou Balore close of
buginess loday. Can you please forwaed me your slandad adjeicilcs Temd sla
and standard scorecard f you have any? Your promgt rasponsa i highly
e e, "
310 Me Keleman responded immedigely by altaching a RFF for the Land Rehabilitation
Plan, intended © serve as a iemplale of potatype 10 essis! Regiments n deafting the

RFF for he Anancial Services Panel ¢

311. Two caye laler. on 9 Dclober 2013, Mr Gebmselasis senl an email o Ms  Kglgrman,
copied to Mr Khaea of Alexkar and Mr Mohohlp, Mr Pillay and Mr wood of Regiments,
gitaching the RFF far the Financial Sarvices Panel™ The specificalion for the
sppeintment in ha RFPaxplained tha Almdkor's mansgament had besn directed to
mipous is aclivities and play a significan] role in enauring cthet govenmend parssiatals
and SCEs had accass ta crucial commoditias to conduc! iher mandded activibies The
refocus, |t was slated, had led ta Alaxkors new coal mining and lime business The
RFP stated tha he coal mining siraegy was driven by Eskom's shortlell i siraeqic
coal sipply md was inlended 1o contlibide (o enauring enegy security n the country
The lime supply strategy wis said o be driven by Eskom’s need of imedona for ns fuel
g& desulphurization plans and the demand fiom other induslries such as the stesl and

congdruction industnes In line with s commimen! to addess inequity, the RFP slaled

HPExhbIl XX2,p 160.
0 Exhibtl XX2 p 162
61 Extibll XX2. p 203.235



2

that Alexkor sought b patner with hlack ememging mners o ealse 1he siralegy.F or
fose reasons, Alesker inknded io eslablish a panel of "suitable and expedenced
professional Service providers o assistit with the dfferent aspects of is financial affasrs”
b provide'i) sirategy advice i) teasury furchion; id nancial nsk management. iv)
corporate  finance; capital fundng plan; « fundmisi;fg: and Vi pOgrameme

managemeni*=

312 On ¥ January 2074 M3 Kelleman gent an emai®? fo Mr Wood and Mr Loeb of

Regiments slating the follewirg:

*I rug 1hal you Bra wall and thal 20 54 will Dy & hlesdad yaar for you | have el A
modsage [of you at the office. We will b putting Oul the Tender shorthy for fingncial
adviscre bul for now |am advisad thal we requine your assiclance on somdathing
speciflic. Ae a rasult, | stlach a sisndad conmdling sgreement. Have aklook al H and

wa can hapofully finalino this by small. But you am wisicome 1o contact mo on my
mobnle. We will require you lo fender inthe normal cour 58 and d you are sucoessh |,

a moi dalaied agraematt wall Iolow Lt me hawe your Somments

313 The nexl day, 15 January 2014, loeb sent an email’™ to Me Wood, Mr Pilay and

Mr Gebreselssis of Ragiments mgarding & fee proposal for Aledkor:

"Plaasa sae below our Alexkor Teg proposal. Tensachons of Hhis nalure hypcally
includa four maln work sirsams:

1. veluatinng.

2, Due giligence.

3 Transachon advisory
4 Ca pital raisng

‘alualions and duse diligence

The majority of consultancies charge for \auations and due diligence work on a
iime and matenals basis Anhourly rate per resouce cowplad with pre-agreadrales

wExhibll XX2,p218-214.
2 Exhibit X2 p M5,
4 Exhib XH2. p 234,235
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for rave] communcations, accommodation, €ic. 18 agreedupon by he parties and
lhe number of hours expeciedis oessrally ageed apon upfronl This fao s nod a
sl en33 based paymenl ad= draged minot ilyinamess

Trarsaclion alvadly

Trangaction advisory & a bif mosr conplex. Fx tansactions beteaen R and
Ribn, & corpordta finance fee of Z9%-35% of hwachon size & dusged &5 a

sucooss fes. This percantage mduces siighlly as the temsaction size momases over
Ribn, A manthly etanet & chaged 10 o costs andis tyfacally offsel agemns Lhe
final succass foa charged

Far smalkar mnsachons e, F1IM - R100M}a ed {ee » genealty negobabed
balwzen the parties This fee would typically nol be refanion smouss and o
inveetmen banks wowd nol often engage n these mandatos.

Capital meng

Capital mising feps are usually seciss basad, based on a perceniage of funding
Bigend

Setilof debl: 1%

Mareing: 1.5%-1.8%

Equity. 25%-3.5%

Ao fne progposal)

Duw 10 the nawre of e ragas oo andion hesske of gimplicily anduansparancy.
we proposa the following hybrid approach:

Al work done is chaged on a time and matenals basis, based on our sianderd rales
lable below These mies will be charged montily h amears, In order to nparnivise
Ihe v enssfuland tmely cofnpletion of transachons, we propose 3 small Buccess
fep af #e ©f the manucien s26 ovel and abova the ime and malerils lees
chargad

Capllal @ising fees are lo be changed separ alely on asuccess Tea basis at the rales

EhOwn abOve

314 The siandard rates iesble refemed to in the email hcluded houry mtes 2 [ollows: §
Analyg R3323; i} Senior Analyd R4167; ii) Comorale Fnancier R3333; b Senior
Corporate Financier R4167; v Due Diligence Analyg R3000. v§ Senior Due Diligence
Analys RMET. and vi) Mming Expert R5000. The Department of Public Service and
Administration (DPSA)ssues guidance on hourly Be ales to be wsed when contmcting
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The houdy DPSA rales recommended for consullants, with efled from 1

April 2013 undil 31 March 2014, pescribed a maomum B of R3156 per hour * Most

of the raes

propased by Regments thus & xgseded the maamum DESA rates and were

questionable

315, On the same day Mr Wood emailed Mr Saln Essa @ ey associale of the Gupln

enterprise)

sttaching a e proposal for Atexkor.™ Bvidence discussed in other volumes

of this repeort has eslablished that My Essa had an srangemeon! with Regiments i which

he or shell

companes forming pan of the Gupta enterprise reaived up to 50% of lees

pdd io Regiments by state owned companies The email ead:

"Hi S3im Feo proptsal as discussed ploass grve me a ring onca you havae gone
lhrough the soments,”

316. Laler fhal day. Mr Wood sert an email to Ms Kallarman staling:

"Post cw ety with Humphray and 1he leam vesienday we have pul Tomwsrd our
Ihouphis of h lee structuring &5 delalled baiow 1L Jows appear Jfhoult 1 fil this
approach [nlo the consulling agreenant you sent me yeslerday, bul would be happy
lo discuas and axpedita in 1ha mosl afficlsn mannes.”

37 Me Kellerman raphed by email™ on %6 January 2014 stating:

"Thank you lor your email and our dscusson yesterday.VWe heve now had an
inlernal masting on this and from ow Gida wa would Kke 1o angaga you on tha
valualion and DD [due diigancd at this tme only This will give us Mo o work
Ihrough the tender and will &ssil n curbing Board approvals. Inthis regand wa can
then ook @ agenesl consultancy agreamedt. | would just need to gat an indication
fom you o0 anticipgled man howrs, Il you 88 happy with this, could somporse from
your Isgal lBam senda marked-up consuliancy agresment for coesideration and
Anakisdon ?L ooking forward 1o your urgent responsa on this.”

HEEnhinll KXo, p 244
HEhibil X2, p 241,

7 Extibit M0L2 p 24
4 Eyhibll XX2.p 237
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318 MrWood responded imnediately to Ms Kellerman stating thd Regments was happy

I proceed on this basis and undertook to gel the team (o "markup™ the consultancy

agreament. 4

319. On % Jenuary 2014 Mr loeb sent an emad®™ e Ms Kellerman ncluding a copy of

Regmems’ standard consullancy ageemenl and siating

"Please see dtached our mark-upte the consultancy agreermnen| ncluding our best
esimales olfees periensaction Pleasa note that our mlemallegal setll reviewng
Iheagreainenl and will myven wilh comnrents during the courze of Lommow InLhe
inlarn wo can ploteed baced on the atlachaed ™

R0, The unsigned corsuliancy egreement attached fo Mr Loebs email provided that
Reglmerts was © be appointed for the period 13 January 2014 to 31 March 201 or
urlll such time as the coniraclual dutkes of Ragiments wese fullified: ™ The contmact
made pmvigion for enegwal and exiension by ageemenl at the discelion of Alexios
The ervisaged dules were: |k commercial due diligence invesbgetions. and i) target
assel and investment valuations. The ramuneraion payable under the cortract was n
wrms af the fee proposat pul forward by Mr Loeb and Mr Wood in the preceding email
corrgspondence. The expected lofal fee payable was R85 668 It is not clear flom the
consullancy agmemend whelher the envisaged coniractual parformance relakd io the

refocusing of Alexkor into coal and lime mining

321. Theme is no evidence before the Commigsion indicaing thet 1he conimact was eveniually
concluded between Regimenls and Alexkor, the wark §f any) pedormed i lems of i,
and lhe fee pad o Regments ©or any such work. Mr Bishop the Commissions

nvestigalor, has suggesied Lhal the poposal put forwad o Alexkor was designed

#9 Exhibll XX2,p 237.
70 Extiplt XX2 p 255
1 bl XH2.p 256
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solely to beneft Regimenls #° However, as said thee s no evidence bebre the
Commission of the work periwmed by Regiments under tis contract or of any e paid

1 it far such work

322, Afer Alexkor adverised the ender for ihe Finencial Services Panel in January 204,
Regmens prepared and preseniled s own pre psal to Alexkor. Ther is an unsigned
letier on record dated 3 Januwary 2074 from Mr Wood addressed io Ms Kellerman
attaching a proposal for Reglments to be appoiried to the Financial Services Fanel of

Alexkor.™l{ mads n relevant part:

"Regimants Capital (Regimens®)ia plesssd 10 submt Hie suecen pacnyiog propos st
for Ui above mantioned tended. . This proposal COVSraa (Jaiription. Methodology.

expaisice ard project plan lor all fha sanices thal Regimantsis bidding for as well
B3 & briel profile on Regiments. In submitting this propnsal Ragimants hersby
compies and agreas o be bound by tha rules of the RFP submision as contained

h the raquas] for proposals *

323, Saveral companies tendared to ba on tha panel. it seems Regiments could have been
successiully nominaled with a8 number of athar biddes . However i ti 5 not clear from tha
presantallon document i Regiments was in iacl &l any point appoiried to the pangl. On
21August 2074, he board decided o place & moralorium an tenders for the Financial

Sarvices Panel:s

324, While lhem is no evidence thet a consullancy contracl was in faci conchuded with
Regimarts or regarding he natuwre of the services (1 any provided by o fees pad to
Regiments, thers were awdenlly reguled engepements belwesn Regiments and
Alexkor, Mr Bishop has examined cell phone records which indicale tha execuiives af
Alexker had ongoing conlact with staf 81 Regimenls and ather welkknown Gupla

T2 gl XX2,p 34, para .
I Exiibl XX2, p 266.
mgxhibll X32,p 10
5 EahibIl XH2, p 23, para 62
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associates over 8 sustaned period of ime However, thee & no evidence egarding
he contert of these cdls or if they Wele conlemporaneous with any relevand bansaction
ivolving Alexkor or any conpany sasocieted with the Gupia enerpnse. Some of the

Alekor execulives attended the nolorfous Gupls weddng at Sun City.

h the inal analysis, the role actually played by Regimenis n the attempted state
capture of Alexker ha not been sufficierdy clenfied The relationship between
Regments avd Alexikor requires further nvestigadion and no finding ol any specific

wrongdoing can be made in thal egard

The irregular appoiniment o 351as he FSN's sob markellng agent

X6,

327.

n eerly 2016, the Audt and Risk Committee of Alexkor {"the ARC) conducied & review
of lhe appoiniment of 331 as the marksling agent for the PSJVE dimnonds. The repor

sets ou the bllowing fmeling of avents leading to 1he appointment

On21 Celober 2013, the PSJV echnical committes resed a concoern with managemaeni
regarding Ihe mannar in which diamands we® being maketed and 1he pnces oblained
in the markel by the then service povider, Diemond Marketing Consultarts ("DMCT),
which had bean pppainted before the land claim During 2013, the PEIVS marnne
demaond poduclion taded on avemge & X12% below the maret. The commities
advised managenenl 1o requaest approval from the board io appoint A new sanice
provider on alis basis to datermine whether thers would ba an imgroverment in pricing.
On 23 Celober 2013, the F5JV management ieam obtained approval fom the PSJV
joirl board © appoilt @ new service provider on a trial basis On 1 January 2014
management Sppointed Diamond Realisations th Fision Altlematives (“Fusion™) on a

trid basis and cancelied the marketng and sdes agreement with DMC. On 16 April

= Exitin 4, b 267, oieh 2547104
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2014 the PSJV joint board gave approval for the management leam 1o begn a lender

precess or the appoinimen of a permanent 5enioe provider o take the place of DMC.

328. An FFP was publshed on 31 Ocbber 2014 /7 The RHP nvited qualibed parties o
present innovdive preposals for enhancing the revenue of the mine through the
mareting and post extaclion teatment, prooessing and beneficiation of damonds
extracted .n the Richiersveld. The RAP indicaed thal pos! the tand restitution clalm, the
SV planned B produce in excess of 70000 carals per annum and that it was
necassary br the PRIV 1o develop &g implement a siralegy o niroduce viable and
economically susteinable activities in the Richlersveld 1hal extend beyond prmary
minerals exirachion activity The post minerals eximclion treaimend, processmyg and
benelcigion enkil the diverse ndustrial minesis processing activily @dending BLross
the various ®ages of walue chain beneficistion intluding manuisctunng production of
fnal consumer products, Beneficiation enlails the ransformeation of minerals o hagher
value progducls - value addtion The RFP wae thus aimed e postmineral extracion
services conlributing to edditiosal ecosomic benefit e Ihe members of the Richtersvels
community thal sly on thé primary sxtraction activity fof ifwit econdiic sunvival The
F3JV inended 1o levemge it s position as plimatyproducar of diamonds lo paricipate
in pogt extraclion frealmant. pocessing doeneft  cisbon of ds produce tha would

dellver agdlionsl bengdis 10 the PSJY and the Rchiersveld community

29 n Brms of the RFP, ihe biddes wem required inler alis 1o implement plocessas tha
would achieve conlinuous improvemsents of prices for the PSIV produce To tha end
the bidders had to demonsirae an abilty to provide all resources (premises, staff
transportation and sale custody) ncluding inkr alia “tegal entities ncluding permils and
icences 1o conduct the business of fading in andfor procasaing of ugh diamonds
andfor polished diamends”. Interesled bidders were fequied {0 formally submit an

T Ehiti Xx4, p 200
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expression of inkrest by 7 November 2014, 1o dtend a compulsory briefing on 1D

MNovermnber 2014 and to submit a formal writlen propesal by 2 November 2014

Nne interested compames, including S5 submitied witen expressens of mteest o

parficipate n the ender. 8SIs expression of inferes! daled & November 2014 on a
letierhead that indicated tha the directors of 551 wee Mr Daniel Nathan and Mr Kuben
Moodley, an associate of the Gupta enterprise. Altha date, the sole drector of 550 wes
Ms Hazel Ammann 8 shel! company stand-in. ™ Company sooids indicale 1hat M
Nathan and Mr Moodiey n fact only became directors on 4 Decenber 2014.351's own
company Elruciure shows that they became shaeholders on 20 Movember 2014
through heir respeclive companies Denie! Nethan Tiading (TNT ) and Kimomode
{Fry) Ud {Kimomode').7® Hence, uhlil 4 Decamber 2014, the date upon which Mr
Moodiey mnd Mr Nathen oficially became dirgctors, SS1 wes 2 shelf company The date
upon which lhey became diectors was eleven days afler the official dosing dale of X4
Naverber 2014 for formal writlen proposals. Mr Moodiey [he purported 60% BEE

shareholder ol 85), had no dlamond industry background a1 all.

Even ihough thes wee gnly seven hids kMr Camtens, 1he CEQ of the PSIV
oulsourced he shartliging af bids 1o Gamiro Advisory Sefvices (‘Gamio’). a company
controlled by Ms Heathar Sonn Ms Sonn, together with Mr Ghristo Wisse of Trans Hex

later played some pert in Alexkors plans D diversily into coal.

Gamfo shortlisied thee companies namely 38| CS Diamonds and Diamond
Realisations {Fusion), wno wem all invied to make further presentations to the tender
committea, Fusion, the incumbent senvice provider scoid the highest with 70 poirls;
35| came in second with 71.5 points; and C5 Diamond third with 67 porks, 551 was

shortlisied athough il held no glamond license and Gamim had awared il zem poinis

774 Exiibll X34, p 028, para 153
™ Exhibil XK1, p 026 paa 153
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fr the icence requiremenl. Mr Mathans company . DNT _however, did ‘have a diamord

icence, bul this could not legally be utilised by SSI

332 Vanous licences ae ruired by players m the diamond industry in teems o the
Diamonds Act® Secion ¥ prehibits the sde of unpolished diamonds and povides
th# no peson shall sell any unpadlished diamond unless he or she is: i) a producer; i
hes manufactured tha diamond, ¥ itis a synthetic diamond, jii} 5 a dealer, of iv}5 the
hokder of & pemmit eferred 10 n section 26, Section 20 prohibils the purchase of
unpolshed damonds and provides thal no person shall puchase any unpdished
damond unless he or she is a licensee or & the holder of 8 permi 18leped o n
40(1)ib).**" Section 44 prohibits 1he ullization of unfeqistered pemises as a diamond
mding Nowse and provides 1hal no peson shall ulilize any premses as a dismond
tradng house unless he or she hokds a Jiemond ding House heanse and those
peMises a6 regstered as a diamond Imding house in terms of the Cimonds  Act.

334 Mr Bi shop and MrDekker bothmaintainthat 551 did notcomply with thess provisions
Any peson comvicled of conlravering section 19 or section 20 of thanBemis Aclis
fable w a fine not excesding R230 O0H or 1o imprisanment for a period not excaeding
10 years or lo boh such bne and imprsonment. A conlravention of seclion 44 of the
Diamands Act cArrias & panaty of a fine not axteading RS0 000, or 1o imprasnmend for
a penod not exceading two years of to both such fina and imprisonmen. The South
Alrican Diamond and Precious Metals Regulator ("SADPMET) has cotfimed 1hal 53
had ng likencas and indtead improparly eled on the licence of DNT.

' bl 56 of 1888,
a1 Zacion 70 of the Dlamonde Act pioviding that: “Ne personshall purchase any uapdi hed damond uniess-{3}
nelaa enses, or (D) he 13 the hokler of a permilt refemad Toin sechon 401} bL"
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33  Gamiro was awae thal 531 had ne damond licences as evident from the bBot that it
awdgded it no poirts br diamond licences ® S8 should have been disqualiied 4 this

dage &6 & damond licence was a minimum requirement of the RFP

BE. The final seledion was conduckd on 11 December 2014, at Alexkors office n
Johannesburg by 8 ender conmittee comprising Mr Bagus, Mr Duncan Korabie and
Dr Roger Peul, All three scored 551 the highest. The highes score per member wes as
ollows: Dr Paul, 531=54 points: Mr Kordbie: SS5i= 100 paints and Mr Bagus: S3=65
poirts. Despie ak three adjudicalors awarding 59 the highes! points, il apipears there
was 8 skgnificant tack of darily abeut iis proposal and wha exactty S8 had committed
© Intarms of fundng, pricing beneficiation end cammunity nvestmen.

33T 83l original poposal was 1o procwe rough digmond production hough 8n oulnght
purchase of proguction at the price determined by an independent diamond valuer This
wem somewhal curicus in tha the RFP was inlended 1o intnduce a newSysiem difierent
from ha outright purchase arangement thal had hitherto pravaiked under Ciamdel Ce
Baers). the erstwhile semvice provider® The 38 proposal also ndicaled no cost for
handiing Ihe rough diamonds & H was an qutright puchase. This ked ta 581 being
awerded he 0 points an price despile Ihis model not being 1he prejerrad model of the
PEJV which should have reaulted in disqualification. S5 was & some siage parmred
£ change it8 pioposal 10 the gelling of rough diamonds through 8n auchon process 1o
he highesl bidder and 1o include 1.5% handling e Tor handling the rough dismonds.
This is en indication |hat SS1 was favoured. Them are accordingly rRasonable grounds
iz believe tha the oulcome of the tender pracess vas a folegone conclusion and not i
accordence with sgction 217 of the Comstilution requiring a fair equitsble, transparent,

competitive and cost-effactiva lender pocess

7 Exbibll XX4, p 28, paai15 9.
T Extibil XX, pO83, para 1195,
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All three lender committee members aflocaled the il five points to SS1 for possessing
dignond ticences, despite Gamiro awakding no points 1o 59 o licesces 2 This 5 a
futher Indicsion that the process was manipulated o Bvousr 551 at the expense of the
highesl sconng biddet, Fusion. ™ The ender commitiee recomnmended the award of the

corfract & 551 when quite evidendly it filed o conply with an esdsential requwernent.

The PSJV ewarded the tender to 551 on &7 February 2015 notwithstanding thal it aked
b meet the specified MINMUM frequiremeonts of the tender, More particulary n that SSI
had: § no mck record in the damend industry: & no experience n lading h diamonds
or in cutling end polishing rough diemonds;, & no cutting or polishing factory: ™ no
licence to buy rough dlamonds: v no licence to sell rough diemonds: v na licence ©
cut and polsh rough diamonds. vil no dignend teding bouse licenca and vi) na BEE
cortificate (which it only acguired aftér beng owarded the tender). These were all
minimum requiremenis for Ihe ender. thus to repeat. $5I's bid was non-responsive

and shoud heve been disqualified at Ihe oulsat.

Haang won the iender. 351 went fiom being & dormant shelf company 10 guddenty
sppearing on tha iocal dianond irading sceng as the PSJV's new marketing and sales
service provider, lakng delivery of its fest franche of mutimillion mnd rough diamonds
on 15 March 2015 & ie haw offices localed in Johannasburg The business addess of
5Slis the physical acdiess of Mr Nathans company. DNT and Knox Titenium Vault
Campany {"fnox"), Mr Moodiey and his wite, as well as other Gupla associaks such
as Mr Angj Singh, he omer GCFO of Transnel, had personal softy deposit boxes o
Knox, which were subject to search and seizume orders by the Comi nission in 2019and
in respect of which there is a reasonable suspicion 1hal ihey wer used o deposit cash

bribes received fom the Gupla enterprise

i Transcript 1 Januany 2012 p4d2
T Foduibll XX p026, paa 1.516-1.517
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341 The ageemert ¥ sell the diamonds and lbe evertual sale of them {8 a value of almost
2 billiory by the PEJV and the purchase of thern by SEI probsbly condifuted criminal
offences in terms of sechions 19, 20 and 217 of the Diamond Ac! punishabide bya fine
nol exceeding R250 000, or 1o mprisonment & a period not exceming 10 years o o

tolh auch e and mprisonment.

32 As mentioned, the SADPMR has confirmed tha S51 has never epplied for a diamond
trading house licence. k nstead used the licence of ONT 1o ade the PSJV diamonds
fom inception of the contacl, Tha decision of the three membes of the tender
committee, M Bagus, Or Paul and Mr Korabie, to awead the tender io S8 commitied
e PSJV 1o a course of criminal conducd. Thes are accodingly reasonable grounds to
conclude tha they wame n beach of their fiduciary duties s contemplated in section
76 of the Companies Act™ o advance and protect The interests of the PSJV. Likewise.
there am asc masonable grounds to beleve Ihal m making the recoinmendation © 1he
boad of tha PSJV Ihe members of the kender commitee deliberately made a
misrepreseniation to e aclual of pokatial pejudice of the PSSV and possibly theeby
commited fraud By 1he same token, it mus felkw that there are strong grows 10
believe that 33 may have been unlswlilly in possession of rough diamonds and each
sde by lhe PJSV to 551 was in conlravantion of the Diamonds Act I will Ihereloe be
recommended |ha (he law enforcement agencies condud such turther investigetions
&% mey be necesmry with a view io the possble posecution of these peisons on a

chamga of fraud and contaveniions of the Diamonds Act.

343 ™Mr Dekker poinied 1 other possible inegularities by SS1. He plisged 1hat ABDC {the
erstwhile S50 acquired a back-daled diamond treding house licence on the pretext of

# section 71 ol the Damonds ACl mvanes that No person- (3 Mefemed o n sechon 19 (1) shall sal ony
unpolisheddinond @ any person other than a person nefemed 10N s=c ton 20; and {b) referred o o section 20
?.P:_EIIII purchaseany uipdilared dismond from any person Ot than 8 person refemed (0 n secton 1941).

Act Fiof 2008
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a nane change when no licence was ever corfened toorin the name of 55land without
haang to saticfy the requirements of the legislation Mr Nathan & gleged 0 have
irformed the SADPMR tha the name of his company DNT which had a bcence) was
changed 1o ABUG and thus m this manner he was able 10 obtan a licence for ABDC
{S51). Ths irformation was fase n that 531 which had no cenced and nat DINT was
he coempany thd changed its name to ABDU> Theme are therefowe eascnable
grounds © believe thal Mr Nathan, or other employees of 551 (ABDC) anfor DNT watialty
furhished idormation to the SADPMR or made a stalemenl which wes false or
misleading and thus contravened section 86 of the Diamonds Ad Accordingly, i will be
recommended that the lew enforcement sgencws conduct such turther mvesbgatiorn
a5 may be necessary with a view ta the possible prosecilion for cantriavention of this

ProvIsion

344 The award af the ender © 351 wes perhaps illega! for another reason About five
morihs priar © ihe eward of Ihe tander to 531 on 4 Septerrber 2014, just befom the
publication of he RFP, 1he Westem Cape High Coun dedased 1hal cerain persons IDf
John Sristow, Mr Duncan Korabie, hMr Willem Vrigs and Mr Dennis Farm) purporting
gnce 22 November 2013 10 be the drectors of RMC (AleXkor's parner in the PSJV),
had been uniawlllly appointed diectors of RMC. The courl rainsialed Mr Craig
Mdalhews & the sole dreclor of RMC.™ On the same day Mr Mdlhews wiole lo
Alexker and the CEQ and secrétary of the PS.JIV informing them thatl Dr Bislow, Mr
Korgbia, Mrvnes and kr Farmer wems not diectors of the RMC and could not serve as

representatives of RMC on the PSJV.™ Ha stated:

“Thee furlhar implicativns am very saficus n that any decisines that wore taken by
lhe P3JY Boand since Novembed 2013 are on the face of it invalid for e mane fact
that the FMC repeseniatives wae nol appointedy  the RMC and had no awthonty

- Exhinh 00, p 10, para B
= Echibil )04, [ 457
5 Exhibit X004, p ARG,
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o 1ake decisiong on behall the company and the P30 Board. Y ou wee advised in
previcus communications thal subsaquent bo the Analisd n of the afeemaentioned
Court mattar that lhe RMCmay review all decsions taken bythe PSJV Board since
November 2013_~™

Mo, On M Seplember 2014, Mr Bagus replied to Mr Mathews claming incomectly thd as
ndlher Alexkor nor the PSJV wee party to the Higation the couwrt order was of no
censequence o them end the en appeatl hed been ‘odged against the order™?
Ms Fellerman reiteraled thet position in alleter daded 7 November 2014 Subsaquent
correspondence establishes ihal an appeal was nol posecarded and had lapsed inearty
2015 Degpite the evident illegality, Mr Bagus, Mr Komabie and Dr Paul ghe members
of the lender commities)jrecommended the eward of lhe lender 10 351, h consequence,
when lhe PSJY concuded the coniract™ with 351 on 4 March 2015 ils boand was n all
prebabilty improperly consfiuted and thus the validhy of the conbiact I8 n question on
e ground Aso. There ar Wso easonable grounds to balieve thal some of the board
merbers of the PSSV acted in Dresch of Iholr fiduciary dutiss 4nd Mr Bagus. Mr Kodbi
and Dr Paul wem possibly in coftempt of the court ordar %+ Itis ecommeanded that the
law enforcamant agencks conduct such furher vesligetions as may be necessary
witha view lo he possible posecution of ihese persons ona charge of conempt of

court

34 In addilon, ther 5 & debae abow! wheher Ms Kelleyman and Mr Carstens
mistepresanied lo the board thal a dua diligesce had been conducted pricr 1o the awax

of Ihe tender o 35

N Eatvlbll XX¥4, pdB4 paa’.

W Exhiph XX 4, p4BA

T il XX 4, peas

= Exhdbll XX4, p501.

7 Extibit §,p 361

8 Transcript 11 January 2042 p5-26
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37 Some months ater the contract was concluded with 531, on 11 Seplember 2015, RMC
submilled a complairt lo the Piblic Protector regading the imeqiar awarding of the
conract to 5517 The author of the complaint on behalf of RMC was Mr Korabie, one
of the direclors who had sal on the tender committee and had scoed 551 00 points,
In the cormplaint, M Korsbie eferred o a conversdion he had with Me Bagus on 17
Decembear 2014 n which he was feqguesied 1o approve the cosdifional appointment of
581, Mr Bagus |aler corfirmed ta e ARC thal the eason e sought condilional
approval wes 10 ensuse thal all concems of the endel comnittee woer addressed even
though S31 had dtained the nighed score @ Me Korabie maintained n his complalnt
that | was & condtion of the award |hal a due diligence be dore bul thet 1his appears
nol b have been done. 531 wee a shelf company and lhemne was insuficien! nformalion
abou who lls drectors wee. Mr Korabie complained thal the CED. Mr Carstens did
not mpon to fhe Brder committes on due diligence and had not been provided with
adeguate documertation ™ mMr Korebie concluded that SH had been cresled
specificaly br the purposes of tha Bnder and the condtion of 118 approvail had not been

fulfiled as H had nol baaen subjacted © a poper dua diligance.

3. n Novamber 2015, Tolising a mesting with 1he Minister ol Public Enterprises, RMGC
agmed nol © procesd with Ibhe complainl 10 1he Public Prolecior and for the mater 1o

be Invesligaled inteinally by he ARC %0

38 The ARC report {dated 29 February 2016} recards thal on 18 December 2014 351 was
infiormed that he knder was condiionally awarded subject © a due diigance and
verficalions process. b noted tha the due diligesce was done by the CEOQ Mr Cardens,
and the verificaion wes done by Ms Kellerman, the Chiaf Legal Officer Accosding o

7 Eahdioh XX 4 pB13

M Sinic Xx4 pE 55

1t is not chear why Mr Korable scored 551100 ponis desmie having concens aboul the lack of 2 due Sdigence
amd the abseace of Infommgdion. Mr Komble dkd pol esily befone dhe Cof nn hislon aod has nol fledan afliavit
X0 Fyhibll XX4. pBI1S
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the ARC reporl. the due diligence meport {"Annexure 5" of the ARL reporl) was fmalzed

and circulaed io the board members on 239 January 2015 and the tender was awarded

to 551 on 27February 2015 subsequent to the completion of the due diligence and

verficgiion pocess ¥ The ARG concluded tha the CED of he PSJV, Mr Carstens did
"a proper due diligence on all the kechnical aspects and submilted e repord O

membens of the Bnder commitiee n an email dated 239 January 201867, >

B0 The document referred to 88 Annexure S e email of 29 Janary 2015, 18 relaively
shorl emal and addessed a handiul of Esues L is doubtful that i conslitued an

adequele due diigence for a ender to markd diamonds valued n excess of R2 bilkon
t reads:

"3ubsaqient lo our due diligenca progess on Scarlel Sky Invastmeik] can cosfim
Ik following

1. Baneficiation

Scariat Sky will selacisionss ranging belveen 1and 4 car als (+- 5% of ow run of
mine production) fof cutling 8nd polishing These slones will ba valued by an
hoepandant valuator gter which ey will pay us aLiabon pice plusa premiom of
9% upinnl, They will ludhe pay 8 30% of thee wpside from: prices Medched post
cutting and polishing. Any alher gingle Glona‘slones selectad 10 ba cut and polished
would ba d=all with cn the same basia

2T wrndar Proiess

The mmainder cf the nun of mine produdion would be sold on an open or closad
Brnde pocess [agresing thal we would aflsmals betasen the womodsls unbl such
Ume as we aren agesmen! on whal the bast opbon s fixr achevsg 1 namum
pnces for |he diamaonds.

3 Bank Guaantss
Scarlal Sky hasa bank guarantee of 50 midhon wilh Investec,

4 Tramnng

"1 Exhibit XiK4, p 257
= Exnitit X064, p 267
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They wil IBIn 4 communily Mmembes per year for 3 period of 5 years in cultingand
pofishing
2 Legal compliance
They confimed and will provide comes ©f valid licences wequired by the Ciamond

Regulador [DME) for diamond dealing and selling al thei pemize and would offer
Llhe mequired 0% of run of mine production b tha State Damond Trades a2 moguaned

by leaw.”

391, Thessue of lhe adequacy of lhe due diigence was not explored meanmgfully during
Mr Craylhame's teshmony. He testined the he had seen no evidence of a proper due
dligence mport and suggested thal the ARC reperl was bying to pass off the
perfunciory emal of 29 January 2015 from Mr Carsiens as a due diligence report * He
added thal the due dilgence appears 10 have been msinicled to a few lechnical Sspects

and this was Ireufficienl aspacially n the abgenca of SSI having 1he relevart diamond

lnenoes

32 The ARC eport does not deal specificdly with the gquestion o licences, prasumably
becausa that issue was not mised in the complaind 1o tha Public Prodector. The ARC
appeas 1o havwe mied simply on the assurance |had Ms Kellerman had done he
necassary verfications, which, given thal Ihem was no valid icencas, she claarly had

not,

353 The Goboda investigation concluded thal no due diligence had been pedormed and
tha Mr Carsiens had misled tha board in that regard. = Mr Tomes of Gobodo confirmed
in his lestimony o the Commesion 1hal the avard to 531 was conditional upon the
performance of B due diligence Gobodo imerviewed Mr Carsiens who told 1 that a due
diigence had been done and that he had infouned the boad accodingly, Gobodoe then
repegiedly equesied a copy of the due diligente report and was unable 1o oblain one ¥

;mnscnpt 11 Jamary 202 1p 38, ine 5

™ Tanscript 11Janvary 2021p27T.0ne &

T Exhiblt X¥1, p 028, para1.515; angd Exhiblt XX1_p 091, para 11914
®ETranscript & Janoary 2021, p53. Enes 1-90.
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Ths suggesk tha beyond the email mo proper due diigence was peformed. This
position & comoborated by what Mr Raygens Philips the company sectelary, told Mr

Torres dunng the course of the Gobodo investngation bk his evideace before the

Caommission, Mr Tomes stated

"Wel Mervin Cawmtens lhe OEC aclually wiole an emad to Boad membes

confirmning thal he had conducted a due diligence andbased on that they acoepled
it and awsdad the conmmact o 551, Right from the bagmning of our invesganon
Ihe due diligence aporl was one of the things thad weasked them foc Eveniyally

right al tha and thoy coatimnesd and said the company sacretary actualy Raygen
Phifipa, aaig kol no dus diligancs was dons . but he smail said b hiee conducied

Ihe dub diligance, ™
3Hd_ This evidence B prima Mce evidence, ghving rse to reasonable grownds to betiove, tha
Mr Carglens and Ms Kellerman may have made 3 significanl misspresentation 1o the
board &nd posibly have commified the ofence of fawd. Ms Kellesnan and Mr Camstens
in alMidevits filead with the Commission stiongly deny that and pun up the emall of 29
January 2015 in suppon of thelr claim thal a due diligence was in it done. Accordingly,
it wil be mcommanded hat the law anlorcemen! agencies conducl such furthar
investigalions as may be nedessary wih a view to delesmiming whether fravd was

commiltad in ihls instance

355, The imsufficiency of the dua diligence and vernficebon exercisa il only lhe sbsance of
the relevant licences, also brings irle question whaher the members of lhe ARG
s MLebhobye, Mr THaasbrook and Mr V Bansi conducted their nvestigation with

e required dligence anda fidelity in ACCONJANCE with their fiduciary duties.

336 Moreover the ARL dd nol poperly investigate all ihe dlegations made n the complaint
© the Public Protector The RMC specifically chalenged the regularity of the

= Trmnderipl B Jamuany 2021, p 67, Enes 321,
= Exniph X008, p 2368
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appointment of 85t Yeat in its reporl the ARC recorded thal it had “ne esponse” to this
key sllegalion.®® |t likewise #iled to deal meaningiully with the alegdions that S5 iy
was a sheff compary without any tmack record i the dismond indusry specifically
ceated for the pupose of the gnder; § provided no benafitiation of the dianonds for
the beneft of the community: and iih did not comply with BBHEE legsiation 3¢ On the
basis of ils incomplale and unsafishctory invesligation the ARC concluded that them
had been no fundamenial beach of procuremen procedwes in the award of the
cortract © S5, The condusions of the ARC on the basis of ils wholly inadequate

investigation afe Mostly unsustainabke.

The award of he ender 1o S5l accomding ta the ARC eport, wes ralifed via & round
robin resalution by Mr Bagus, Or Paul, Ms Z Nisangula, Mr Whries ad Mr J Bristow
In the compiant £ the Public Prolector, RMC maintasingd thetl Mr Bnsiow wis never
appointed by it ta the lender commitiee. His appointment as a dissctor of the board of
he RMC, ke Mr Korables appointment, accoing o ihe judgmenl of the Western

Cape Hgh Coun wies unlawlul and inveid

The commact wilh S8 wa edended shorly after the ARC mport was hinalised in
February 2016 pumsuanl to a lender piocess conducied in March-June 2016, which
accardng lo Gobodo siso was attended by iregularities in relahon 1o the shorHisting
and scorng of bidders tha ultimately appeard b fewour S50 The Contfact with 53
was aventually terminated by the PSJV on 11 August 2020 and the parlies reman in &
cortraciual dispute. Thems s no evidence tha SS|I provided any meanghul
beneficigtion services, a key objective of the conlract which was intended to benefit the

Richtersvekd Community

#% pefbil Xx4, p250

M2 Exhibil XX4 p261-2062; amd T anscipil 1 Januany 2021, p53-55.
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The allegations regarding the valuatlon of he dlamonds sold o 33

399

360

The cortact between the PSAY end 551 povided ihal dl diamosds produced by 1he
FSJV were to be marketed and sold by S8 al he highesl pnces cblainable. The
diamonds weme sold fom the pemises in1 Houghton, whese ¥Xnox Vaults is siiudbed.
According © Mr Craythorne Bier the Involvement of S8 'in the vahue chain, the price
recaived for the Alexkor demonds decresed significantly to the delriment of the
memberg of the joint venture, the privabe mining contactors and the Richtes veld
community. He claimed tha during 2015, the PS.MVs marine diamond prodoction teded
al 47 1% below he markel ™! However, 1 should be kepl 0 mind that during 2013 prior
© the appointmenl of 551 the PSJVs merine diamond praduction teded al 302%

below the market, "

The valualicn pocess fr the Alexkor diemonds when 551 was the marketing agent
wes avidenly problemaiic for 2 numbat o easons. The gavel mined by the privele
contractors was dellvemd b two damond mcovery plants a Asexander Bay for bach
procesging by ihe contractors wilh officials fiom ihe PSJY. The diomonds recovered by
each conkactor wem 1hen counted, weighed and documenkd. Afer heing sorled into
parels of eqial siz diamonds, hey wer sert to Johannesburg where they wes
cleaned.sorted and valuaed by Mr Nathan and Mr Horne of SS1 Valuation of the smader
diamonds waes nol done onan individual basis. The diamonds were sored by takinga

sample divided int> cilegones and a waluation placed on aach calegory. M Nathan
would then arive al a weighted average value id the sample and 8 waighled average
for the cdoagoryThe  dianonds wee then sold n mixed and singles parcels Afler ihe
sdle, each producer would eceive tha average price par camt for the contributicns they

made towards the lotal weight of each of the warious assorimentsiiols. The special

W3 Extibit X}, p 028, para 119
MeExtiBIL XX4, pOO3, nara M
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stones over 68 carads wee 50l individually and producers only received price

iformation on the special sones they produced,

Mr Craythome dleges thal ihe PSJY dianonds have been undervalued aver the years
& the detiment of Alexkor, the Richiersveid community end the privde diamond
canractors . This he dieges was achieved by: § undervaluing the diamonds mined by
the private contractors at the mine & undenaluing the diamonds sold o the SDT and
v benehciation, amd #i) manipulsting the tender process o ensure tha the diamond
pacels are sold o the locsl diamond fmders d redeiced prices ol onrsale to
nternational buyers & substantivlly higher prices. He referred also to four comupt
methods wsed 10 deprive he producers of fair diamond prices: 1) swiiching - which
invalves the swapping out of high-gmde slones and eplacing them with low gade
stones of the SAMe weight; i cherry picking - whikh involves the removel of the highest
qualily diamonds from ihe vangus categoses of mixed diamonds prior 10 1he auction,
which brings down the price of kender bids dramaticaly; | sawn kep thefl - which
irvalves he hefl of diamond offcuts, known & “sawn kaps”, which arise when the
shape of & damond 1% such that it would be mohe profitable 10 Saw 4 damand i two
and he smaler ofcul is writlen off & waste and then sokd 36 & cul put nat palished)
sone; and iviiander collusion - which involves caliusion between the buyers who atiand

fe diamond auciens and 1he auction service provider

Prior to he dispaich of diamonds by tha PSJVY 1o 351 the quantity of diamonds (carais)
o be dspaiched were delamined by an inexperienced valuakyr, Ms Adams who
calculaled the camst weight of the dianonds from which she eslimaed the value of
dismonds senl b SSI br insumnce puposes. Ms Adams dd nol take nto consideralion
the colour, clarity and cut of the diamonds, which ame crucial glements n ascerfaining
the value of the dienonds produced The colour clatty and cut are Bolors of quabty of
the dianond and the camt 15 the quarty of weight of a diamond The vahe of a
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diamond & iftuenced by all four factors, ie. a diamond of belter colowr. clarity and aut
will obtan a higher value than a diamond with a lessel colour, darity and cut of the

&ame Size of carat.

On receipt of the diamends by 58|, processes wem n place 1o ensue thd the tolal
weight in carats dispatched fom the mine by the PSJIV comcided with the weight In
carals eceived by SSI Ther was no similar mechanism to delermine tha the value of
the diamonds dispatched, n Bms of carat, colour, clanty and ¢l weve the same as
those eceived. This is because it was only on eceipt of the dianonds n Johannesburg
tyS8I Ihd e diamonds underwenl 8 pocess of cleaning. The diamonds wee valued
by Mr Nathan [demonds iager 1har25 caed /& grams} and Mr Home for the smalker
damonds, only &fer the damonds had been cleaned, There was ho independert
valuation by & person representing the PSJV o this stsge, eving the determination of

vae solely b Mr Nalhan or SSI,

As the dlamonds wem not poperly valuad prior 16 their dispatch from the PISY, thee
wis a rigk thet the diamonds could be undervalugd by Mr Nathan [0 his adwaniage of
tha of the buyeis ad © the pejudica of tha mining contaciors  Thik is The nub of Mr
Craylhorne's complaint There was also the nsk of the damonds being substitded with
lessar vaiue diamonds of the same caml weight, but of Iferior quality, prior 10 their
veluation, The PSJV had no control over the profitability of s own business as it
relinguished coniml of ihe valustion of ils prodsca 10 an outside party with coafichng

intarasis.

Following cleaning &nd valuation the diamosds were sorfed for sake according 1o the
confract wilh 53 which required 0% o be sel sside for saks 1o the Stalte Diamond
Trader {“SDT7), 5% be made asailable pr beneficialion pupases and the emainder

{f5%) be set aside for sde 0 a closed tender process. The 1% or the SOT and 5%
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tr beneficiation [purchased by Mr Mathan and passed on o ar assoGaled company)
was prepared by Mr Nethan The kemaining 35% of the diamonds was sold in a dosed
tender process, the inegrty of which Mr Dekker regaded as questionable 2™ The
auction process On line allegedly put Mr MNathan o & pesitien of knowing e top thee
biddng pnces &id the true value of the diamonds fhaving himsefl vaued therry and
thus he could hiorm pokenlial bidders of high value diamends being sold d below
market prices | wee urther alleged tha 551 did nol market 1he diemonds aggressively
thus dlowing Br possible abuse, which 8 Nalhan denies.

366 Mr Creythome mairtains that in his "expert” opinion the Alexkor diamonds were
marketed by S5 a bewean 30-40% af their true value batween 2015 and 2018, Mr
Crayiharne wes not gualited £8 o expert wilness befone the Commission and given
s finencist interests canncl iy be considered as indeperdent. Howevr, Gobogo,
perfomed 2 compadstn of lhe LBD selling price per cardl between 331 and two price
indexes, lhe Zimnisky and Bloomberg Prices ndexes I concluded thet for the pariod
2015-2017 Ihe Zimnisky average USD selling price for e period was 1227% migher
than tre S5 salling price and ik Bioomberg avemge VSO selling price fof the parniod
wag 9.47% higher 1han the 551 selling price For the period 2017-2018 the Zimnisky

average USD sdling price for Ihe pesdod was 2. 08% higher than the 531 selling prica’

357, b view of the incomplete evidence before the Commission, it i3 nol pogasble at this point
in fime ta ofler a ull explanation br the price diflerentials or 1o make a definiive finding
of any wrongdeoing on 1he parl of 551 and Mr Nathan n the sale and markeling of the
diamonds Nondheless, il emains inrcumbent on the board of Alexkor and the PSJY o
delermine if brue and feir value wes maceived for the sale of diamonds 1o 58 h the

period 2015-201%

H= Exhiblil %3, p 015, parad.s
ME Exhibil XX1,p 119, pams 1474.147 .5
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368 Mr Dekher also peifformed an analysis of the morthily regisiers of 35Sl equired b terms
of section 57 of the Diamonds Act The regisiers eflected that several differert names
wee entered & the diemond tmding house licence holder, namely Daniel Nathan
Trading CC; Daniel Nathan Trading House Alecander Bay Dianend Company Trading
Houwse: and Alexander Bay Diamord Company. This gives rise 1o resonabls sLEoRcon
of a8 misiepresentation having been made to the SADPMR by the execudives or
employees of SSI, as the damonds wes in bet aded by SSI, an unlicensed tader 11
The incomplale avidence does not permit the making of a definilive findimg in this
fegard, but the matter frequires further investigation witha view o possible prosecution
by lhe lew enforcemenl agencres fof 8 contawvention of sechon BE(¢) of the Diamonds
Acl which provides hal any person wha Bisely gves himself oul 10 be a holder of a

licence under the Act shdl be guilty of an afience.

38 Mr Dekhker dso compard the purchases of damands declard by S5l in 45 mgisters
it the damonds deltverd ta S8 by the PSJV in he PSJV egisters between May 2015
and July 20%9. The PSJV wecorded sakes to 551 of 253 50778 cafts, with a value of
Approximately R1.737 billioh The SS| regsied howdver recorded & purchate of
2533N.63carats, with a vaue of approximatety R1.732 bdlion Thus, the 53 register
faled o accounl for 196.13 carals vaued & R5. 136 milkon Mr Dekker accoxingly
ecommended hal his difference should be furher invesligaied 1o detemmine il any

crime wes committed and © establish whaher the PSJV had a cause of achon for

mcovary of the dlegad undemmid amount*

370, Mr Nathan, in an afidavit fed wilh lhe Cominesion, but which was not admited on the
record, dspules Mr Dekker's calculdion » He mairtains thal My Dekker ignoed the

fact that 55 was enttled 12 1.9% commsson on e sales price of the dianonds sold

M7 Exhibil KX3, p (24, paraB.26.3.
2 Exhibit X3, p (24, parad.269
Ma Afidavit of Mr Danlef Nathan daled 19Febmuany 2021para 619
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on auction and that DNT fiotably not 580 purchased a pottion of the damonds from
he P34V or beneficiation purposes which was paid separably presumably by DNT)
o the PSIV. He maintained that if the commission payable by the PR 1o 55 15
subtracted and e amound paid by DNT for the diamonds o be benefioated wes added
back theke was no shomiall . Mr Nathan povided no arttvnetical calculagons oF relevant
documerialicn in supporl of ihis particular contention. There 5 no indicdion i the
regisiers of ay purchases made by DNT from the PSJV. Moreaver, because of the
ime constraints facing the Commission, Mr Dekker was not affosded an epportunity to
fespond to he alkedgation 1hatl he had made a miscaculation and oeilhver MW Dekdet nod
Mr Nethen lestified bDefore the Commission. Neveribeless. gven ihe senous nalure of
he dieged hefl or fraud, urther inguiry Mo the matter 15 requwed and i§ will be
ecommeéended the the law enforcemenl sgescies condud such further investigations

& may be necetsary witha view 1o a passible progecution.

371. Mr Dekker dso alleged Ihal 581 undepaid the PSJV an emounl 1 718 million in
relation to a sde of pacel 248 2 Mr Nahan denled Lhis in his affidavit. He maintained
that BES4 carats of the shipmen! wel amMoved and 3okl 10 DNT for beneficiation
puWiposes. In suppor of his varsicn he annexed an inyvoice from the PSJV 1o 351 ol
DNT)in he amount of approximaialy R2.368 millen which does nol corspond wilh
he alleged missing value. This matter too rEquires the law enforcemant agences 1o

conduct such furlher investigations as mey be necessary.’”

372. h its repont Gobedo indicated that S8 had Biled 1o distloss 1o it the Jull kdentity of ihe
bwers of the rough diamonds sold by it in the auchions There has been some
suggestion {ihough no clea evidencs) tha some of the buyers may have had links with

the Gupta enterprise. Gobodo consequently Iecommended that further smvestigation be

M Exhibi X%, p 024, pava 2
I AfMdavit of Mr Daniel Mathan daled 19Febnany 2021 para 623
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conducied 1 iderdify the buyes of the rough diamords and he elaled prices for the
rough damonds o ensue tha the buyers had the regiired licences and thal e sales

had besn registerad with the relevant authorities in accondance with the provisions of

the Dismonds Act.x*?

I will accordngly be recommended that the SADPMR conduc! an nquiey In terms. of
section 79 of the Diamonds Act 1o getermine if all the buyers to whom 58 sold rough
diamonds wem n possession of the requisite licences as conlemplded i Chapies IV
ol the Dianonds Act 8nd where appropriale o efer any possible contraventions of
secions 18, 19, 20 and 21 of the Diemonds Ad o the law enforceinent egesces for
any further investigations 25 may be necessary wilh a view to ihe possible prosecution
ol such persons for offences under the Diamonds Acl of any othes law.

Seclione 18, 19, 20 and 21 of Ihe Dismonds Acl mad a8 Iollows, especiively:

373. Saclion 18

376

"Save a8 15 otherwise povidedin 1his Act, no person shall heve any vnpolahed
diamond in hs possemion Unkss— (&) i 8 producer WO DS WON OF HICOWd
Ihat diamond fom the sea of rom land of debris in acoordascs with any licence,
parmit lease of other sulhorily granied to him under tha Precious Stones Act, 1964
(Act No. 73 of 1964). (&b e Nas mapuBoturad mal Jamond @t is a 3 ynth s
giamond; {c} he 15 a licergsg; {d} bas 1 meped] ol that diamond the holder of a
pamit ungar Lhis Act; (B) ha 5 in possession ol that flamond in implamenting an
agreamenl antarad inio by him with a parson rafarred Lo in paragraph (a), (b, () or
iy of M) ha has otherkss come nio possassion of tha! diamond n a lawid
MaNme."

Seclion &

“[1}No parson shall sall amy \mpclished damond s —

LR Eanget XXT. p 158 =ara 103
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@) heis a produces;
b} hehas manufactumd Hhal diamond, iFil 15 2 symthetic diamond;
(€] hels a dealer: or
(d}) hn s the holder of & permi rafeaad o m saction 4001) (al or (Z)

(2)The poyvsigns of sybeaction {1)shafl not be conetrued so as o suthorize guch
producer; deaked oF holder of a permil W el any unpolished Jiamond which hat
come i his posseseion o an anleadid manssr

ars.  Seclion 20:

“No por sonshal puchasaany unpolmhed damond unkess- [ & ) he 5o oSG, of
(Byne 15 1ha holder ol a pesmil sefeired 1000 sechon 4041) d)."

3re. Seclion 21:

“No parsan- (8] rofewsd 10 in section 19 (1) shall sall any unpolished dismond 1o
any peson other than & perscn reledTed 10 in sechion 20 and (b refermd o in
saction 20 shall purchasa any unpolished deenond from any perscn othar than a
parson refemed 1o in saction 19{1)."

The proposad diversificatlon of Alexkor e coal mining

379 On 13 September 2013, the Deputy Miniser of Public Enterpiies, Mr Bulketani

Magwanisha made the following meda staement:

"Im plaawed lo announce ipday that the board has responded wilh @ game
changing Slateqy hat has a woll-Ciatad compsling valle propaion that
... pogthns Alakor as awond-class mining compaky’ with aspiations teraspond 10
the immediata neads ofthe country.

Our own analysis shows thal Eskom will slart expessncing coal supply shartages
by 2048, The slates has 1o mova Bl o aver an gnengy 5. Emcling 10 snted coal

miming, will fundamentally change the vatue préposdon of Adotior to the people of
South Africa

Alexkor's nNBw siralegy provides the stale with & significant Ve i engaqng with
codl maprs who a® mamly mulinationals with a namow msponsibiity o the
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couniny's economy Adedkor 15 expaciedic be avanguard o transfiommabon n e
coal miming sechor, 35 e govemment's call for ransformation n the secdor has

efclively gora unheaiad

black emerging miners are sil balting o gan & fooling 1N %he sector. Alxkor will
pariner amoging black, women, youth-cwmed mines tiough offering the
necemary lechaical and business experiize toenable gaduation of these miners
from amerging 1o established realisng the objectves of the Eskom Emerging
Minegts Stralegy. which as a department we have chanproned.

The repositioning of Adackor sdisfies another policy Imperate. The Mnister of
Public Enterpises #r Gigabat mentioted dunng his 2013 Budgat Vote speech: the
push for 30CHc-80C collaborations. A vear ago an AlexkorEskomn collgxcralion
at such a strategiclovel was i nconceigbio

Now wa ara Al tha theshold okhaping tha futuse of thie countny; and Absduod ik o
lhe veipe of findingits place inte South Alrical future sutlamnable growthsiony.

Alsckor s slso looking Bt high grade Bmestone supply 1o asaisl Eskom with its fue
pas desulphuds8ion planls, andiaraportation  cosl s 8 major componeni of the
pece ol bunl lime and leveraging SOCi nhastructure will provide a cost advanlags.
The companys diversificalion siotegy wil ensure thal B explora mining
pppotunities on the African ooafinent,”

360 The Business Day rapsred on 16 Saplamber 2013 thad Alexkor. which af thal siaqe did

not ave Any COBl prospecing &F MINING PICDEMS. Appeande [0 D Guphcaing e
mandate of stale-owned coa! mining company, African Exploration Mining and Finance
Caorporation {"AEWMF C7), which produced coal for Eskom from the Vigdoniain mine near
Wilbank. end was planning expansion. Answering quesiions 4 a piess briefing ahier
Alexkor's Annual Genaml Masling on 13 September 2013 in Pretoria, Mr Magwanishe

denied the ihem wes a polentiial conflict baetwasn Alexkor and AEMEC 2

3. Alexkor's new coal siralegy Wes a radical departure from the past and was sunposedily

aimed ol tansfoming Alexkor nio a diversitied mining company that would ensure the

3 Extiblt XX2,p 016, para 46
1 Exhibil X2 p 018 paras 4049
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longHerm sustainabilty of mining operations. I the foeword o Alexkor's 2012 annual

repor, Mr Bagus staed

"Halfway fhiough the 2012/93 fnandial year the new Aledkor board took office,
facing chalkenging circumsiances We wem confonded with some slark realites
froma husinass with sigaificant sconoric - lkagas. Out hew sirstagy & a radical
capariute from tha pasl 1o irarsform Aladkor ik 8 diversified mining Cotnpany tha
will ansule lhe ionghem sustamabilkty of our Mg obardbims. Tha stabegy
embmcas four kay whimes ks, namety:

= Urdocking vatue from the PSJV;

+« Exlacl wlue hrom Afican digmorsd mining apporfunites;

« Utlina Alodior's cone mining Gapabifity 1o supply coal to Exkom and reduca their
coal supply nisk, and

* Devalap imea resoutes 1o supply Eskom,

The Alexkor board has besn given the mandie 10 guality and quantify mining
opporuniivs o6 investmen considwation. An mmediate nd uipen opportunity
exisls 1o 1ocus 0N sacurng Iheimal coal aupoly fof power generation. Eskom faces
B cxlical and sigeficanl shortiall in siiegic cosl supply thal wilijeopandise efforls
o ansure enegy supely (o owr industires. Wa can significanly contriibule o the

developnent of new coal supply sources by ulibsing mmng melliods. processes
lachnologies andekils lhat arewell wilthin our current core capabiily.

Eskom will have (o ensure thal new mines e operedwith a pele ence to procune
coal trom amerging black minets, Alexkor's diversification slialegy supports thase
milldives Lhal wil OadBR SCOMMIC pallipaton GBCNE amplopneil, slimilate
local invastmant and unkock undaniiied Mdourcet W will provids MATKAL Stosts
and mining apertse 1o amaging black miras that will creaté significan] aconcnic
value for local communities.

Yanous smaging biack mipers sxpessed inbeest 10 partner with Ae ko in
devicping coal opporunibes, We beleve lhat these opportundies will create a
viabie sacond har mmng Industry in Seuth Afnica.

High gmade limestone supply to Eskom is critcat for fue gas desulphorisaion
pperabons. Weare i 1he process of developing asialege lime business case o

supply Eskom and will epor on this progess shorly

During the next financial year, we wll focus on buiding and apamding  SEategic
relgtionships with sister stde-owrned corpomtion: and m parbcular EBkom and
Transnet.
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Wa will also sngage the Departmen] of Mineral Resources {DMR)and the slate-
owned mining company 1o coordinale coa! mining efforts and socune thelr Support
of our 2Eeqy

We am ake in the process of negotiating beltler DRCes for our rough Bmonds,
which will havea positive inpact on future revenues.

Wa hiave appointed Mt Peicval Khora, one of the laading mining  axeculives 1
Soulh Affca, fo champion he futule growlh of Alezket Hes vast Snowldge and
aspenence 0 gold , diatmend and coa! mineg s of mmenise benafil o the anecule
@am ,,.

& special ward of thanks 1o Honourable Minster Malusi Gigaba, whose powerful
vision of the fuive and i neightfulguidance and supporl B8 of huge value o
Alepikor, " e

362 Caorporate documentetion produced by Alexkor during 2013-2016 in edalion to ils
sirategic objectives mnd business develgdmentdiscuss the plan 1o edt dismond mining
and to diversify 1o coal mining 1 However, no evideace wis presented lo he
Commisslon of any practical slaps taken by Alexkor of olher intetested pariias lo give
eflect 10 those objeclives and plans during that period As discussed earlief, some
aftempt wat made b on-bosrd Regiments asa financial adviser on the project in 2014,
bul he evidence is insullicien o delermine whal rola § any it played in eftaciing the

new stratagy.

383 Soma ygars lzler on 8 May 2017, a memoandum of undasianding ("MOUY batween
IPC Beneficidion (Pty) Ud (MIPC™) and Alekor wes signed in Witbank  The MOL! staled
that & new company wauld be estblished and that [he shagholding woulkd be Alexkor-
2% and PC- 45%. || was povided tha a new company (Alexcoal) woukl erter nlo
logistics and supply agreements with WesGoal and Nungu Mining for the supply of
washed coa! [0 Eskom= On 20 Oclober 2017, Ms Hanlsi Maseke, the then

chairperson of Adexkor and the P5JV wroe a letier regarding the establishment of

W Exhiein 20, p O, Dl 30,
B Bl 2004, 1 081077
= Exhibit X002 p 0052, parn 134 an3 pans 1 3
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Alexcoal 1o Ms Lypne Brown ihe Minister of Public Enterprises. i1 which she
acknowledged the Minider's condtional approval to proceed with the negoliations with

1P =

384 ‘The Commissions investigating am mairtain thd the entire coal deal was a stistegy
of the Gupta enkerprise 10 position Isell o conrol Aledkor coal business, which
consisted of IPC, WesCoal and Nungu Mining This is evident from a bulletin dded 27
January 2015 released by 8 company associated with the Gupta enlerprise. namely
Centaur Holdings Ud {Centaur) based n Dubai The company slales on is websike
tha H has interest in developing ceal poperties n Soulh Africa 1ts ey shareholders
are Mr Aakesh Garg Jahajgarhis, who is married 1o the daughier of Mr Anll Guple, ohe
of the Gupta brathers. Certaur claimed to have signed a $100m (R1.4bn) sevolving
cradt #ciity with an snonymous Dubai besed mamiy (possibly the Guples) 1o epand
ite natural ms0UNCEs projects i South Africa It also conkributed lowards the R2 1Sbn
purchesa price of Optimum Coal Holdings by Tegela Explordion & Resources a

subsidiary of Oakbay Investments. part of the Gupta enteprise,

385 The Gentaur bullgtin awnounced that Certaur had completed a Unding paciags for
IPC. Lhder he larms of & cooperalion agreement, Cantaur agreed te povide securd
capital to axpand IPC's axisting opancast mining opemtions at the Nungu Colliery
Evidence befora the Commission reveah tha plans wem aleady goct in Augus 2014
L acquire ha Nunguy concessions that would form part of the new Alexcoal. An email
© Mr Tony Gupta from Mr Ravindia Nath of Oskbay on 28 Augusi 2014 indicaks thet
the Gupla enterprise was involved wilh Nungu and there was a plan 1o conclude a coal

sipply agreement with Eskom Y%

o Exhibit X0, p 324,
5 Exhiblt OQ, 326
) Extiibit 2062, b 250,
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386 h his evidence before the Commission WMr Craythome mised ancther possibe
dmensicn and rationale for the plan of Alexkof ta diversify mio coal. He maintained that
with the appointment of Mr Gigaba & Minisier of Public Enterpases n lae 2010,"a
process of twin stde capture began™ At the same time S51 was appoirted and the
Minisier announced the diversificdion inlo coal olher companss Trans Hex and
Cuesico. 8 corporake adviser. devised a plan lo persuade Aexkor to digpose of ils
damond assefs in the region and 1o diversify into coal. He daimed thal these persons,
aligned wth executives in Alexkor and the PSJY itended 1o } take management
cantrol of Akxkor's manne damond operations; i construcla false namdive aboul the
future mimng poential of ihe manne minng rghts, by klling ell slakeboiders thal ihe
diemond resource would be depleted within frve 10 1en years, while simultaneousty
dripping he assels of Akexkor.and ) purchese Alexkor's manne diamond opestions

and ke over fhe 515 stake o the PSJY

387 Trs plan, Mr Craythorne sak] was given tmction when Mr Gigaba repurposed lhe
Alexkor bosid in oider to implemenl his “Ememing Black Coal Miner Exit S tr ategy” Mt
Cradhome claims the plan led 10 Alekor divertieg significant and vital financial
resorces away rom the gparations ol tha FSJV in order (o diversity intd coal - a
mandate (hat he conlends wae irational (given he lack of fundingl and extemely
heimiul © he Namequaland economy. It was also contrary la the Irue mandake of
Alexker and the PSJV Mr Craythomne provided no evidence of ihe natue and vahe of

the resources iha wem diveriad B this purposs.

388 The evidence upon which Mr Craythorne ehed 1o advance this particular thesis consisis
of a documenl prepared by Quesce for a pesaniation to Aledwor n August 2014 77

The document commences with the followisg stdement:

W Expitin X004, p 1M
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“Guesico understands that Alsxkor has reconmmended it B Govemmant, . sots
mom afl diamond mining intsmwsls and pursue opportundtes refadng 1o siratedgic
minedls. This presantation poposass methay=ms by which |hie exl may be
achiead 1n an orderly manner and sustainable value created for 21 slakiholders.
This presentation follows indad meetings with Percy Khars and hix (sam. and
provides mow detal in resped of tha concepls discawssed al this meelng The
coMoeRls 58t oul in this presantaton ane high level n Aature and assumplons made
are subject 1o further discussion and verhcation — we ook forwadd (o Further

engagement m this regard.”
The documeni ldeniiied the mechancs of the plan to be the winding up of the FSJV
and the et by governmen Pom Alexker In exchange for cash and shaves. Aledior and
RMC would mceive shares In Trans Hew in axchange for winding Iheir dismond
interests ino Trans Hex which would hold 00% of Alexkor land and manne assets. A

managemani incenlive/ownaship structure woukd be Lnboduced tor sustainability.

Accordng © Mr Craythome, 1he centml aim of the CGuesica’Trans Hex pian was 1o
acquira Alexkors' manne diamond assels d aredjcad value by: § winding up tha P3JV
ad populding the @eculive managemenl siuciure with Trans Hax poxes. W
understating the true wiive of ke maring dianond sssets, and & ensuring the costs of

acquisillon of the 2ssds e minimal by cealing “a bise sense of low value egarding

ne assets anda high level of cwner fatigue”

Them Is no evidesce bafora the Commision of any paclical steps thal wee 1aken
between 2014 and 2017 10 implement the Quedca propgaadl Howewar, the plan ta
diversify Into coal was discussed by the Parliamentary Portfolo Committee on Public
Enterprises on ¥ Movember 2016 when Aledor presented s 201316 Annual Report,

where 50me scaplicism was expressed sboul the plan and its financial viability 12

I Exhibi XX4 o4O
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¥ Mr Craythome seems (o have taken yp the Quesico ssue in 2017 and this generaled
a leter dated 8 March 2017, addessed la the marine contiaciors {nchuding M
Craythome) by Ms Matseke, the chajirpersan of Alexkor and the PSJV, which in redevant
part reads:

‘Il has come o tw ateshion of Alexkor that ceflain namvows am bsing
sproead . which am waihoul any Bclual basis and devoid of nuth. Thase untrue
rmours ara; 8 Hal Aleckor intends 1o seil off ts mamne 353815 b that Alexkor 15
negoligng wilh two potential puchasers for e marne asseds and o) that the
potantlal purchasers will take over all mming activiies 0 the marine area, with the
E3ult that sl B curent marins minisg conteets would be termic absd

Cn behalf of Alexkor, Istale calegorically thal these rumours ane {alse and without

any beclual basis "2
333 Them lenocoheent evidence bafom the Commiggion confirming thet the Cuesico plan
conceived eight years ago in 2014 has been implemenied i any way of that any peeson
associated with it actsd dlegally or improperty. Mr Craythome states in his affidavt that
the plan 6 “for all prclical purposes % a reality. as the entim Morthemn Cape 1s under
he diracl conkol of Trans Hex, or s praxy management team in ihe PSJY _a situation
which has ensbled Trans Hex and Aleskor 10 deny the longstanding mining contiactors
access b dl the Norhern Cesa shallow waler concessions.. ™ Thestatemant is shornt
on details, but also reveals Mr Creaythormne's partisan coscem 1o advance the interesis

of his consfituency

334, Glven the insufficiency of the evidence and the fct tha those who proposed the
Quesco plan ha not had an opporunity 1o pasen] avidence about # the Comnmission
is oY in @ position 1 make any findings regarding NS legitimacy of of any wongdoing

or imgpropnety related 1ot

W Extyiblt X¥4, p 1123
TH Exhibi M%4 pO53, para T3
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In 2018 the Mirister of Public Enterprises, Mr Gorhan placed s morderum on the coal
acquisilion plans by Alexkor and the propased coal stialegy came Lo a halt i the final

analysis nothing matera! came of the plan

While the information regarding the pooposed diversification 5 meveafing n some
iespects of the modis operandi end inenbons of the Gupta enterprise n releson to
Alexkor, end adds 10 the overall picture of stale capture, the limied Invesogation which
the Cammission was able to conduel and the evidence n relation o the proposed
diversificabon of Alexkor did nol disclose any specific cfiences on the part of ihe
execulives and boaxd members of Alexkor n relglion 1o the plan 1o diversify hto coal
mining. The available information noneheless add to Ihe body of evidence thal some
a1 Alaxkor had aligned themsalves with the project of the Gupla enterprise. A fuller
investigation mity well revesl ciminal condud! on ihe part of those involved.

Concluglon and recommandations

387, On 2 Ssptember 2019 an Administrator of Alkor wat appoinid 1o assume he

posikons of eeculive chaiperscn of Alaxkor and the PSJIV and inter alis to: ijundaniake
an extansive fview and malysis of the contract minieg and evenus shanng modds
batween the Alaxkor. the RMC . PSMN and the conbaciors and provde proposed
splitions, {j launch an irvestigalion inlo any contmctual impopriety and if need be
terminalg the markeling and sdes conlct with $51 ard piopose solutions/options for
he establishment of s own digmand merketng andsales channel; iif manage he
rocting ou of comupbion and stete capure relgled pactices and indivduals at Alexkor,
RMC end the PSJY, and Iv) dedlerminge the oplimal shamsholding struciure of the stale’s
maring damond mesoyrces. The Administlair launched an invesligation o the
imprapriety of he contmet with 55| which cancludad that the appostinent of 551 wes

gueslionzble fom 8 govemance perspective as S5 dd nol have a diamond ading
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license and he contract with S81 was inegular. Alexkor then app lied to the SADPWR
br a damond-lrading license 1o enable it o market and sef its own diamonds and the
conract with 59 was erminaied in Augus 220, Other avidence establihes tha by

2020 Alexkor was 18 parious inancial state 13

¥8. Inthe lighi of the peceding discussion and analysis the (ollowisg ®commendations are

made:

38981, s wecommended thal the board of Alexkor conducta hull nvestigation o any
contract with and kes paid to Regiments o delemnine the pecise nature ofany

serycos rendered by Regimenis and whether Alakor recemved Hull

consderatich and vaua,

3982, I is recommended thit the lew enforcement égencies conduct such further
invesligalions & may be necessary wih & view o the possible prosecution of
£8. ABDC, Mr Daniel Nethen and ihe dimclors Bnd amplkyaes of 551, AEDC
of By sssocieled company on chages of conttavening sectiins 18, 19,206,219,

44 or olher ralevant provisions of the Diemonds Acl. Section 44 reads:

3. No pesson shall ulilze any pemsss as a diamond exchange unlass thase
pemises areregicleredasa diamend axchange inlerms of s Chaplec®

3933, Itis rcommended tha the boad of Alexkor and the PSJV investigate whether
Mr Bagus, Dr Paul and Mr Korgbie the mambears of the tender comniittea) wes
in breach of their fiduciary duties 8 contemplated in section 7% of the
Companies Act by makng a misreprgsentalion ta tha boad regarding 5505
compliance with the ender requiements with a view o an applcaion o

declarz them delnguent in terms of seclion 162(5)c) of the Comparies Act

—

15 Etibll XX2, p 058- 063
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ltis ecommended that the law enfocement agerwies conduct such furtirer
investigations 85 may be necessary with a view te the possible prosecition of
Mr Bagus, Dr Paul end Mr Korabie the members of the tender commktee) for
faud or 8 contravention of section 294(1b] of the Companies A by
deliberately ma#king 8 misrepresentgtion egarding 5315 compliance with the

ender requiremenis,

Itl.e recommended that the law enforcament agencies conduct such lurther
invesligaliocns & may be necessary witha view tc the possible pi oieci tion of
ary direclor, executive or emplyee of 58 (ABDC) anfor GNT for a
cantravention of seclion 86 of the Diemonds Acl by wilully furnishing Blse
information to the SADPMR or makng a laise of mislending Statemsant

reletion 1o the right of ABDC te obtein a dismond licence.

tiis recommended 1hat ihe law enircament agescies conduct such further
invest galions 2 may ba necasgary with & view to the possible prosacution of
Mr Carsiegns andMs Ketlerman for fraud or a contravention of section 214(14b)
of the Companies Act for making a misrgpresentation ta the board that a proper

due diigence wes performed prior 1o the award of the fender to SSI

ftis ecommended tha the boasd of Alekor and the PSJY investigate whether
Mr Cersens mnd Ms Kellerman wee in beach of their fiduciary dulies as
contemplated in secson 7 of the Companies Acl by mawng a
misrepresentation to the board reqarding the performance of a due diigence

on 551 wth a view {0 an spplication 1o decta® them delinguen] n terms of

seclion 162{5)(c) of lhe Companies Acl

ltis ecommended that the law enbrcement egencies conduct such furlher

investigalions s may be necessary with a view o the possible prosecution of



3989,

30810,

258

Mr Bagus, Mr Korabie Dr Faul and other persons who purpoted 10 act as board
members of the PRIV for conlemnpt of the court oider Bsued by the Weslem

Cgpe Hgh Court on 4 Sepember 2014

Ili.;s ecommended that the law enbrcemenl agencies conduct such further
investigations 85 may be necessary with a view o the possible plosecution of
581, Mr Daniel Nathen Trading CC, Danel Nathan Trading House, Alexander
Bay Diamond Compary Trading House Alexander Bay Diamond Company,
and the directors, execulives or engikyees of these companes for a
contravention of section 86(c) of he Dimmonds Acl, by falsely giving oul in the
registars of 53 thet such parsons wese halders of 1he required licance when
the dismands wes b Bt taded by S5 an unlicensed trader. Sechon 360 of

the Ciamonds Act raads:

"BA, ANY PErEon who—

(8 in of in coanaciion with sn applieation In terme Of this Act wilfully fumishes
infomalicn of makes stalemenl whichis fales of misleading:

M with npnt 1o dafsud afers, deiacas, deatroys oF MUAIAISE ANy ragisier oF
docunnl unded this Acl o

it} Glsaly gives himsetl gut—
{§ 10 be the holder of & Boense of permid uncer this Act;

{il loba reglsiaredas an auvthonssd mprasentative ofany junslc parson;
o

(il 1o b an inepecion
shill beguilty of an offsnce ©

I is ecommended that the law enbrcemeni agencies conduct such further
investigalions & may be necessary witha view to the possible prosecution of
351, or any dikector, eeculive or employee of 331, on any relevant charge in



9811,

308 12.

58

relation to damonds of 19615 camts valued & RS 136 million allegedly not

accounted for in the 88| reqlster

I 5 ecommended that the law enforcemenl agepces comduct such further
_mvest galions 6 mey be necessary wih a view tc the possble proseciion of
381 or ary director, executive or ernplyee of 58 on any relevant charge In

relsion to an dleged underpayment to the PSJYV of an amount of R1.718 mikon

1 relaion o a sde of the dianonds n parcel 298

Itis ecommended thal the SADPMR conduct an inquiry in terms of section 79
of the Diemonds Acl 1o determima if all the buyers to whom 551 50l rough
diamone weee in possasgon of the jequisite licences as conlemplsied n
Chepter M of the Diamonds Act; and whese appiopiiate o refer any suspected
cantraventions of sections 18, 15, 20 21 or other povisions of the Diamonds
Act b 1he law enforcement agencees or any further investigeions as may be
necascary with 8 view to 1he possible prosecution of such parsons for oflencas
under the Diamonds Act of any other law



