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The South African Broadcasting Corporation (SABC)

1338.

1339.

1340.

The South African Broadcasting Corporation (SABC) is one of the state owned entities
in respect of which the Commission conducted an investigation of and held an inquiry
into, certain allegations that were thought to fall within the terms of reference of the
Commission. Members of the Commission’s Investigation Team and members of the
Commission’s Legal Team interviewed, consulted with and took statements from many
people who made statements or deposed to affidavits or affirmed declarations.
However, as it turned out, a number of persons from whom statements had been taken
or who had deposed to affidavits were not called to give oral evidence. That was either
because ultimately the view taken by me as the Chairperson of the Commission was
that the matters dealt with in those statements or affidavits did not fall within the terms
of reference of the Commission or that, although they may have fallen within the terms
of reference of the Commission, the matters were not sufficiently important to warrant

that the witness or witnesses concerned be called.

The Commission takes this opportunity to express its gratitude to all such persons for
their co-operation with the Commission and for the time they set aside to try and assist

the Commission with its investigations.

There were some witnesses who gave oral evidence the relevance of which was
guestionable at the time they gave it which | allowed because the evidence leader had
indicated that there was to be evidence at a later stage which would reveal the
relevance of such evidence but there was no further evidence led. The result was that
the relevance of the evidence that was given was not established. That evidence has
been excluded. The Commission also wishes to thank those witnesses for their co-

operation with the Commission.
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1341. In her report “State of Capture” the then Public Protector, Adv T Madonsela, had this o

say about the SABGCo:

“SABC was formed in 1936 and & the South African National Broadcaster and

provides services in the form of 9 radio stations and 4 televisicns broadcasts.

The SABC provides a wide range of services and essentially connects the naormal
South African individual to the rest of South Africa.

During the course o this mvestigation, | interviewed Honourable Julius Sello
Malema (“Mr Mafema™) to salicit any evidence n support of statements attributed to
him in the media relating fo the influence of members of the Gupta family. During
the said interview, Mr Malema made the following allegations relating to SABC:

‘That the SABC, previously allowed government departments o communicate with
the nalion at no cost. This includes instances where Ministers reguired air time in

order to make anncuncements and launch campaigns; and

SABC has since entered into a partnership agreement with the New Age newspaper
and government deparments, including Ministers are required to pay either SABC,
New Age newspaper and/or the relevant parnership to appear on SABC for
purposes of communication with the nation.’

The above allegations were confirmed by Minister Mbalula during an interview with

him on this investigation.

Following the above allegations, | have decided to invesligate any contracit(s)
awarded to the New Age newspaper and/or TNA Media by the SABC. The
investigation into SABC will however form part of the next phase of the
investigation”.

1342. The Public Protector briefly dealt with the arrival of the Gupta family in South Africa,

gave an outiine of their business activities and mentioned® that they had started a

media company called TNA Media, which published a newspaper called “The New Age"

W% Par 4.26-4.30
W80 par 52
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and owned a television channel called ANN7. How this came about will be dealt with

hereunder under a separate heading.

The Gupta family are known friends of the former President Zuma. His son, Mr
Puduzane Zuma, is also involved in various business activities. The newspaper, The
New Age, had also secured contracts with some provincial government departments
and state owned entities most notably Eskom, South African Airways, Government
Communication and Information Services (GCIS) and the SABC. The contracts
between the Gupia entities and South African Airways were dealt with n Part | of the
Commission's Report. Mr Ajay Gupta's attempts to compel Mr Themba Maseko to
improperly give the Guptas GCIS's advertising business which ended up with President
Zuma moving Mr Maseko out of GOS8 and replacing him with Mr Mzwanele Manyi
were also dealt with in Part | of this Report. In this section of the Report only the
contracts that the SABC concluded with Gupta entities will be deait with including its

contract relating to The New Age newspaper.

Terms of Reference 1.1, 1.4, 1.6 and 1.9 of the Terms of Reference of the Commission
are relevant o the SABC related topics. They are formulated in wide terms and read

as follows:

“1.1 whether, and fo what extent and by whom attempts were made through any
form of inducement o for any gain of whatscever nature to influence members of
the National Executive (including Deputy Ministers), office bearers and/or
functionaries employed by or office bearers of any state institution or organ of state
o directors of the beards of SOE's..."

1.4 whether the President or any member of the present or previous members of his
Naticnal Executive {inciuding Deputy Ministers) o public official or employee of any
state owned entities (SOEs) breached or viclated the Constitution o any relevant
ethical code or legislation by facilitating the unlawful awarding of tenders by SOEs
of any organ of state o benefit the Gupta family or any other family, individual or
corporate entity doing business with government or any organ of state”
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1.6 "whether there were any iregularities, undue enrichment, corruption and undue
influence in the awarding of coniracts, mining licensas, government advertising in
the New Age Newspaper and any other governmeni services n the business

dealings of the Gupta family with government departments and SOE’s”

19 “the nature and extent of corruption,  any, in the awargding of coniracts and
tenders 1o companies, business entities or organizations by Government
Departments, agencies and entities. In particular, whether any member of the
National Executive (including the President), public official, functionary of any organ
of state influenced the awarding of fenders o benefit themselves, their families or
entities in which they held a personal interest”.

1345. The SABC is an organ of state as defined in section 239 of the Constitution. ¥ functions
in terms of the Broadcasting Act 4 of 189 , the Electronic Communications Act 36 of

20095, certain Treasury Regulations of March 2005, the Public Finance Management

Act 1 of 1898 as amended, and the provisions of section 217081 of the Constitution.

1346. The matters that were investigated by the Commission in respect of the SABC with

which this section of the Report will deal are the following:

1346.1. the confract between the SABC and TNA Media (Pty) Lid on the TNA Breakfast
Briefings

1346.2. the Sale of the SABC Archival content to the Guptas ANN7 TV Station

1346.3. the agreement between the SABC and TNA Media on The New Age newspaper

1081
"217. Procurement

1. When an argan o state in the natianal, provincial or local sphere o government, or any ather institution identified
in natianal legislation, contracts for goods ar services, & must do so h accordance with a system which B fair,
equitable, transparent, competitive and cost-effective.

2. Subsection {1) does nat prevent the argans o state ar insfitutions referred o in that subsection from
implementing a pracurement palicy praviding for -

a. categaries of preference in the allocation of contracts; and

b the pratection or advancement of persons, or categaries of persons, disadvantaged by unfair discrimination.

3 National legislation must prescribe a framework within which the poficy referred o in subsection (2} must be
implemented.”
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1346.4. Broadcast Digital Migration

1346.5. the contract between the SABC and Multi-choice

1346.6. the irregular processing of VISA applications for the Guptas’ Indian national
employees

1346.7. Mr Sundaram’s evidence on the nature and depth of the Gupta-Zuma friendship

1347. it is now appropriate o discuss each topic.

The contract between the SABC and TNA Media {Pty) Lid on the TNA Breakfast briefings

1348. Ms Lulama Mokhobo (Ms Mokhobo) deposed o an affidavit and testified on
4 September 2019 on various aspects concerning the SABC, in particular, the contract
entered into between the SABC and TNA. Ms Mokhobo's affidavit was handed up and

subsequently accepted into evidence before the Commission as Exhibit “CC 21

Ms Mokhobo's evidence

1349. Ms Mokhobo testified that upon her joining the SABC in her capacity as the SABC's
Group CEQ on 16 February 2012, it was not clear to her the circumstances under which
TNA started broadcasting jointly with the SABC in regards o the events. However, it
was a matter of concern for her that the SABC and TNA were operating without a
contract, and that potentially posed dangers in that that continued relationship without
a contract could impede on the integrity of the SABC. She found it imperative that a

contract should be entered into. 1982

1082 hitps:/ fwww.statecapture.org.za/site/files/transcript/158/04_September _ 2019 Sessions.pdf.
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1350. Ms Mokhobo testified that it was the responsibility of the legal department of the SABC,
more particutarly the then Acting Legal Service Group Executive, Mr Thabang Mathibe
to attend to the negotiations and to draft the contract between the SABC and TNA. After
the contract had been drafted, it was presented to her and she ultimately signed the
agreement on behalf of the SABC, with M Nazeem Howa signing on behalf of TNA.
The name o Mr Mathipe and his position within the SABC appears on each page o the

contract attached to Ms Mokhobo's affidavit at pages LM10-LM31.

1351. The duration of the contract was thirty —six months with each party having a right to

terminate the agreement on three months' notice.

1352. In terms o clause 5 of the contract there was a recordal of certain rights that TNA

granted fo the SABC. They were:

1352 1. the right to broadcast the events live at the venues on an exclusive basis as the

host broadcaster and/ or broadcast partner of the evenis;

1352.2. sub-naming rights for the events to be referred to as The New Age Breakfast

Briefing Brought io you by the SABC;

13523 the right to fin , record and broadcast the events live on SABC 2, Morning Live;

1352.4. the right o repeat brecadcasts at any time after the events without restriction

during the term of the agreement; and

1352.5. to broadcast two events per month and would have at al times final editorial

control.

1353. In terms of the contract between the SABC and TNA, i was recorded that TNA was

desirous of hosting breakfast shows on a bi-monthly basis and would assign the live
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broadcasting rights o the SABC on an exclusive basis. The further obligations in terms

of the contract were as follows, TNA would:

13831,

1353.2.

1353.3.

1353.4.

1353.5.

1353.6.

13583.7.

1353.8.

1353.9.

1353.10.

convene the events twice on a monthly basis or as mutually agreed between

the parties in writing;

procure, book and pay for suitable venues for each of the events;

ensure pre-promotion of the events combined with alternative forms of
marketing to ensure strong attendance which coincided with the SABC's on air

promotion and TNA would pay for free classic advertising;

make available the venues o the SABC on the event dates for the events;

ensure the viable and professional invitation, ticketing and welcome process at

the events;

ensure bar and food arrangements would be made;

organise, manage and produce the events in accordance with acceptable

industry standards;

make available sufficient space for proper and undisturbed conduct of the

events for event personnel;

provide sufficient power including all power outlets, power connections and/or
power generators as well as dl other infrastructure as requested by the SABC

o facilitate the success of the events;

ensure exclusivity o SABC as the official broadcast partner of the events;
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1393.12.

1353.13.

1353.14.

1353.15.

13563.16.
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ensure that the SABC was acknowledged as the official broadcast pariner of
the events in all media communications relating to the evenis and which
communications would be submitted to the SABC for approval prior to printing

or broadcast;

permit the placemeni of SABC branding n and around each venue in the ratio
of 33.3% (thirty-three and a third percent) to the SABC, 33.3% to TNA and
33.3% b the event sponsor {which event sponsor would change from time fo
time and the SABC would be notified in writing) of the fotal branding and
branding space for events and ensure that such banners placed would continue

to be displayed for the duration of the events;

ensure that no sponsorship was obtained from any media competitor or
broadcaster in respect of the events without the prior written approval of the
SABC and tihat such prior approval would stipulate the terms on which the

SABC agrees that such sponsorship could be obtained and so duly approved;

provide unobstructed access for the SABC event personnel to and from the

venues o enable ihe SABC fo conduct the events from the venues;

provide furniture as agreed to with the SABC to install broadcast equipment;

ensure that the branding material supplied by the SABC in terms of clause
9.1.5'%3 was adequately and cofrectly exposed in accordance with the

directives of the SABC and subject fo clause 7.1.121%%:

033 The SABC wauld direct the placement of its branding in and around the venues in accordance with its branding
plan and subject b clause 7.1.12 prior ¢ the start date of the event.

W34 TNA would permil the placement of SABC branding in and around each venue in the ratio of 33.3% (thirty-
three and a third percent) 1o the SABC, 33.3% b TNA and 33.3% © the event sponsor {which event sponsor
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1353.18.

1353.15.

1333.20.

1353.21.

1353.22.
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together with the SABC, procure logistical services, agree on the duration and

content of the events in accordance with the SABC audience expectations;

in conjunction with the SABC agree on guest speakers at least two weeks prior
to each event. Further, that such guest speakers would not be limited to cabinet
ministers but rather reflect the South African business and political climate in
its entirety, including provincial premiums and other prominent persenalities or

newsmakers;

comply with all SABC's reasonable instructions consistent with the agreement

entered into by them;

present itself {and procure the attendance of any subcontractor) to assist at
such times as the SABC might require o conduct the events subject to the

provision of a purchase order from TNA;

timeously pay all amounts due to any subcontractors in respect of any services

rendered by that subcontractor in terms of the agreement, i relevant; and

the SABC would not be held liable at all for the payment of any amounts due to
such subcontractor and the subcontractor would have no claim against the

SABC.

1354. In turn, the obligations of the SABC were follows, the SABC would:

1354 1.

broadcast the events on SABC 2's Morning Live;

wil change from time © time and the SABC will be notified In writing} of the total branding and branding space
for events and ensure that such banners placed shall continue b be displayed far the duration of the events.
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1354 .2. use its best endeavours o promote, give exposure o or advertise the event on
any platform as it deemed appropriate;

1354.3. cover costs of the television production fo promote the events;

1354 4. cover fravel and accommodation costs for the SABC event personnel unless
otherwise arranged;

1354.5. direct the placement of its branding in and around the venues in accordance
with its branding plan prior fo the start date of the event;

1354.6. provide TNA with a list of guests to be given access fo the event;

1354.7. manage the booking and the scheduling of the airtime internally. Further, the
SABC would have a discretion as to which timesiots fo schedule the broadcast
of events, taking into consideration newsworthiness and the operational
resource reguirements;

1354 .8. provide TNA with a digital copy of the broadcast material from each event at its
own cost and

1354.9. further provide non-exclusive flicense in which TNA would be able fo use part

of the broadcast on its website in accordance with the provisions of clause

17;'°8% and

1085

17 .1. The SABC shall own the intellectual property rights of al material broadcast from the events.

17.2. Any use of the material by way of publication, including radio, television o such other medium

must acknowledge both parties by way o displaying both parties’ corporate identies in the
case of television broadcast o mention SABC News and the New Age by name n the case o
radio and print bath parties’ corporate identities in case of print.

17.35. Arny information provided by the SABC in terms of the agreement would not be used for
commercial gain o purposes without a commercial agreement being entered into with the SABC.
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1354.10. script, direct, produce and pre-record all promotional spots of the airtime; and

1354 .11. promote, give exposure o or advertise the events in any manner it deemed fit,

1355.

1396.

the style, manner and extent of such exposure or the advertising would be

within the sole discretion of the SABC.

Ms Mokhobo further testified that she had been able o determine that the amount
approximately spent by the SABC in facilitating these events amounted fo
R20 326 980.00 (twenty million three hundred and twenty-six thousand nine hundred
and eighty rand). However, she said that the SABC finance officials would be able o
confirm that amount she had stated was spent by the SABC as she was no longer in

the empioy of the SABC.

The terms of the contract entered into between the SABC and TNA upon our analysis,
n cenjunction with the amount spent by the SABC fo facilitate these quite cbviously,

TNA derived more benefit n respect of the outcomes of the contract than the SABC.

1356.1. Ms Mokhobo testified that the number of the broadcast events increased over

time from the two agreed to n clause 56 of the contract but there was nmo

addendum to the original agreement to regulate such increase.

1356.2. Ms Yolande Van Biljon testified that an amount of about R 4 million was spent

by the SABC on the outside broadcasts for the breakfast events that were
covered for TNA. “ft amounts to a total of R 4 268 887.00 excluding V.AT. There
is a table that was prepared and i stretches fram 2011 to 20 '°*® _ The reading
of the contract itself made no mention of the costs attendant to, inter afia, the

script, production, editing and outside broadcast of each event. These costs

088 Page 147 Transcript 3™ September 2019 Day 155.See also: Annexure “YB3": Exhibit “CC3™ page 37.1 o 167.
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were all carried by the SABC. The testimony of Ms van Biljon corroborates that
o Ms Mokhobo that the frequency of these breakfast shows increased and they
were held prior to the contract being entered into. This demonstrates that the
contract was exiended well beyond the 24 months agreed t©o in writing and it
continued until 2017 without any addendum tio the original contract. This
conduct was irregular and it goes against the public procurement processes

sanctioned by the National Treasury and those o the SABC itself.

The evidence led on behalf of Transnet, for example, revealed that the TNA
was billing some of the SOE's and departmentis for the breakfast events. In
this regard the Transnet contracts and other SOE's are dealt with in Part |l of
the State Capture report released on 1 February 2022 from paragraphs 315 fo

451 at pages 596 t© 640.

Clause 15 of the contract bore the heading: “Breach and Te2rmination” It
regulated the conduct of parties if one of them was in breach. It afforded each
a right fo terminate the contract on notice to a defaulting party!°®. The material
terms of the contract could easily mislead the SABC into believing that it was

not incurring any costs in honouring the confract when in fact it dd .

TNA received free marketing from the SABC because i purportedly granted ©
the SABC sub- naming rights to refer to the events as “Th2 Naw Age Breakfast

Briefing brought to you by the SABC”

There was a crew o personnel of the SABC that had to attend o the filming,
recording and broadcast of outside events. These employees of the SABC had

to move from the SABC studios to various venues, in vehicles with eguipment

P87 Clause 15 page "LM 23 o LM 247
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o ensure that there was adequate coverage of those events. All those costs

were carried by the SABC.

The Head of SABC News, Ms Phathiswa Magopeni tesfified that the coniract
was prejudicial to the SABC in that “if you have to cover a story you would
deploy a reporter, a video journalist. ¥ it is radio you would deploy a radio
reporter. f t s digital you deploy a person who is going to take care of those
needs. In the case the project or broadcast project that we would charge for as
an outside broadcast are those that are beyond our general coverage. They
require bigger deployments in terms of resources and this is where we start
charging for our coverage which 5 not necessarily the content but it 5 the
deplayment, the costs of deploying rescurces fo cover these stories. The
number of journalist that you are going to send, the multi camera requirements
for the story that you would be covering so that you look at &l of that and then
you would say this is how much it's going to cost us. ¥ we were to hire out
these facilities this is what we would get and therefore this is what it would cost
us to cover the story. In the way it has been done it was handled by Executive
producers who would decide and it has always been around RS0 000.00
regardiess of the extent of deployments and the arrangement that we have now
t is with commercial enterprises because it is not only about the resources that

are deployed, it is the airtime that client would have derived value from us

putting content on the air. In some cases it 5 more than an hour but you pay

R45 000.00 which only covers part of the deployment costs. °%"(our emphasis)

Although it was TNA Media that was desirous of hosting the events, the SABC

accepted the assignments fo it of live broadcast rights on an exclusive basis

¥ Pages 111 — 112 : Transcript DAY 65 : Date 03 September 2019



1357.

1358.

1358.

1360.

475

without any monetary benefit o be gained by the SABC from such events even
for airtime on a prime slot during prime time on the popular Morning Live slot.
This was clearly free advertising for TNA Media for its benefit and in turn for the
members of the Gupta family. There is no doubt that the SABC lost revenue
and incurred unauthorised expenditure as a result of the manner in which the

contract was drafted and implemented.

it & important fo have regard to the evidence of Mr Rajesh Sundaram. Ii shall be
recalled that he stated that TNA refused 1o let any credible external agency audit its
circulation. Its revenue figures were kept a close guarded secret and the only saving

financial grace was the regular New Age business briefing broadcast on SABC.

Mr Sundaram stated that Mr Atul Gupta had twisted the arm of the SABC o give him a
morning slot for a question and answer formal breakfast show, featuring key national
and provincial Ministers and officials. He also testified that the breakfast shows earned
them 1.8 million rand per show as the paper's marketing team had always been booking
Ministers and multiple venues for broadcasts at a minimal expense for TNA. The
Ministers and their respective departments paid the bill of expenses incurred by The
New Age Breakfast Briefings broadcasts. It appeared from the evidence of Ms Mokhobo
that the SABC was not aware that TNA was receiving revenue from the departments

and the SOEs that were featured in the breakfast shows.

Mr Sundaram says in his book that the New Age Business Briefing broadcast on SABC

was “a cash cow”, obviously, for the Guptas.

Mr Sundaram also lestified that Mr Atul Gupta informed him that he had raised his
disquiet with President Zuma that the IEC were not giving The New Age newspaper
advertising and that President Zuma had responded by saying that he would look into

t. As a result of this evidence certain information was requested by the Commission
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from the IEC aimed at estsbshing whether the IEC ever gave the Guptas or their
entities advertising business and a letter responding thereto was received from Mr
Mamabolo, The Chief Electoral Officer of the IEC. Later on he delivered an affidavit. it

is important o record the following contents of the letter for context:

“Commission of Inguiry into State Capture
Follow-up Query: 30 June 2020
Question 1

Can you kindly confirm if the IEC has any other TNA transactions outside the
reported Media Shop transaction of 20137 What we are trying to establish 5 if TNA
received any business from the IEC befcre the alleged time of the Gupta/President

Zuma meeiing {around June/August 2013)?
Response fo Question 1
Our answer fo this question is i three parts:

{a) Newspaper Subscriptions: The IEC subscribed for daily New Age newspaper
delivery. The cost of this subscription was R 16 672 between 2011 up o 2016.

{b) interviews for current news: several officials of the IEC were interviewed by both
New Age on matters related to the election programme. With respect b these
interviews, there were no cosis o the IEC.

{c) The spreadsheet attached as Annexure A entails all advertising expenditure of
the I[EC between calendar years 2013 and 2016. The total advertising spent during
this three-year period 5 R149 689 948 33 of which R 709 902 was spent on TNA
Media. The [EC did not directly enter into any advertising agreement with TNA. Al
adverlising on TNA ang other media was arranged angd placed by Media Shop based
on criteria which inclugded viewership and readership. Placement of advertisements

was at the discretion of the Media Shop.
Question 2

We would also like o establish if anyone n government, be it the President or even
an official approached the IEC n an attempt b persuade the IEC o advertise in
TNA, even i t eventually ended up in nothing. The “approach” piece s the relevant
aspect of our investigation. Please assist with contact details of the former Deputy
CEO of the I[EC or someone who was in a senior position at the I[EC n 2013 whom
you believe can assist with this information.

Response to Question 2
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Our answer 5 n two parts, 23 and 2b.

{2a). There i no record of anyone ih government, be t the President or even an
official appreaching the Electoral Commission o persuade the IEC o advertise in
TNA. We confirm that in the placement of advertisements, neither the President nor

an official of government influenced the IEC in any manner whatsoever.

It is however worthwhile 1> put on record a meeting that was held on the request of
Mr Nazeem Howa who was a senior representative a& TNA to meet with former
CEO, Mr Mosotho Moepya. It is important o also note that Mr Howa was at the time
known to be affiliated with the Independent Group of newspaper. This meeting was
held on 4 Cctober 2013 and attended by former CEO, Mr Mosotho Moepya and Dr.
Nomsa Masuku, the erstwhile Deputy CEO responsible for Outreach. Both Mr
Moepya and Dr Masuku are now members of the Commission. Representatives

from TNA Media were Mr Nazeem Howa and Mr Moegsien Williams.

The representatives of TNA introduced themselves as representatives of TNA and
further indicated that they both had since left the Independent Group. Furthermare,
they enguired about the possibility for sourcing advertising business for TNA. The
[EC officials responded by indicating that advertisement placement was managed
through Media Shop.

{2b). The senior officials in charge of this area of business in the period under review
were former CEO, M Mosotho Moepya (moepyam@elections.orgza) and Dr.
Nomsa Masuku (masukun@elections.org.za), who had oniy recently joined the
Commission.

Question 3

Finally, can you kindly confirm whether there was a “big” advertising campaign n
the newspapers, as suggested by Mr Sundaram, from August 2013 o the end of
that year. | had previousty included this question in the draft affidavit which | sent
through to your office. It's not clear from Ms Bapela's affidavit ¥ there is any truth to

what Mr Sundaram alleges.
Response to Question 3

The 'big' advertising campaigns n the newspapers and other media were n line with

the electoral activities in preparation of the two general elections in May 2014 and
August 2016.

A further electoral activity with localised coverage was the by-election n Tlokwe n
2014/2015.

The series of advertising campaigns were pursued through various media houses
and was not exclusive o TNA as detailled in Annexure A The Media buyer would
normally develop a schedule based on readership and viewership.”



1361.

1362.

478

The evidence of Ms Mokhebo, Ms van Biljon and Ms Magopeni do fertify a finding that
the entity that benefitted unlawfully from the breakfast shows and the contract itself was
TNA Media and in turn the members of the Gupta family. A finding in this regard shouid

be made.

In conclusion and based on the evidence, the confract n question was irregular and
was created for the benefit of TNA Media and or the members of the Gupta family to

the detriment of the mandate that the SABC has towards the public .

The sale of archive ' conient by the SABC to ANN7 to the Gupia ANNT TV Station

Evidence of Mr Josias Johannes Scott

1363.

1364.

1365.

Mr Scott, a former Senior Sales Representative at the SABC, testified that he had been
responsible for overseeing the sale of archival footage from the SABC o external
purchasers. In evidence, Mr Scoft focused on the archival content transfer that had
been undertaken by the SABC to ANN/ . Mr Scofts affidavit and annexures were

admitted as Exhibit “CC2".

Mr Scott's evidence focused on the detail of how the SABC's archival footage came to
be in the possession of ANNY, including the procedures and administrative processes

that ensued.

Mr Scott testified that he was summoned by the former Acting CEQ of the SABC,
Mr Hiaudi Motsoeneng ("Mr Motsoeneng™) fo his office. He said that Mr Motsoeneng
enquired from Mr Scott as to how the transfer of archival footage worked from the SABC
to an external party. M Scoft stated that he informed M Motsoeneng of what the
process entailed and in response, M Motsoeneng then informed him, that someone

reached out to him for assistance in obtaining archival footage from the SABC.
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Mr Scoft testified that, subseguent to this meeting with Mr Motsoeneng, he was
contacted by Mr Howa who asked for a meeting. They subsequently met and discussed
how the SABC's archival content operated and the process that followed n order for
SABC's archival footage, if # was transferred from the SABC. Mr Scolt stated that at
the time he met Mr Howa he was not aware that Mr Howa's enquiries related to ANN7.

However, Mr Howa had requested 2000 minutes of archival content.

After the meeting with Mr Howa, Mr Scoft arranged to meet his manager, Mr Jimi
Matthews to discuss Mr Howa's request for the 2000 minutes of archival footage,
including the monetary value of the content. Mr Scott testified that Mr Matthews was
authorised to deviate from SABC's price guide™® as the Chief Executive: News. Mr
Scott said Mr Matthews deviatled from the normal price of R100 per minute charged for
archival footage to R70 per minute and that was the first time, according to Mr Scott's

recollection, that a price deviation had taken place.

The transfer of archival footage then took place after the R70 per minute of archivai
content was accepted by ANNY.  An employee of ANN?, Mr Rahul, was then depioyed
da the SABC fo copy the archival content. That process was facilitated by Mr Masimuie,

Mr Scott's assistant.

Mr Scott n evidence stated that 1582 minutes of archival content was copied from
SABC's archival footage, but b the light of the discount that had already been given to
Mr Howa, he invoiced ANN7 2000 minutes that had initially been agreed upon between

SABC and ANN7.

Mr Scott furthermore testified on the copyright of the content used, after the archival

footage had been copied from the SABC. Mr Scott stated that he wouid contact ANN7

8% Mr Josias Johannes Scott Exhibit CC2, Annexure JJS-17.
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or any media house to inquire as to whether they had utilised any of the content copied
for broadcast purposes. Moreover, he stated that he would then invoice according to
the information received from ANNY on whether they had utilised any of the content
copied and how much of the content was broadcast in the event that content had been
utiised. However, there was no certain way o ensure financial accountability in the
utilisation of archival content from ANN7 or any other entity that had purchased archival

content.

Mr Sundaram disputed Mr Scott's claim that ANN7 had only copied 1982 minutes of
archival content. He testified that ANN7 had in fact copied approximately 100 hours of
archival content and he was aware o this amount of archival content n ANN7's
possession by virtue of him having occupied the position of an Editor at ANN7. At R70
per minute means 100 x 60 minutes resulting in 6000 minutes. At R70 per minute, this
would mean that the SABC ought to have been paid at least R420 000. That & on the

basis of the R30 per minute discount.

Although the SABC had a mechanism of protecting its content by using the “burnt in

time code”, it was not used. When he was asked about this mechanism, Mr Scott stated:

“F you have a burnt n time code on vour tape you cannot use t for anything because
it is time code that runs at the bottom of the tape continuously. 1090 And you cannot
use it for any pragramming whatsoever. But you cannot use that footage to do any

production. The footage completely becomes useless.”
When asked whether the usage of the burnt in time code was something that was
available at the time for him to use, he testified that it was available and he could have

used it. The reason he advanced for not using it was this “When | approached them

after Madiba passed away they immediately responded and they came back and they

03 Sias Scolt pages 114 b @ , Day 105
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declared n an honest way. Sias we have used 27 minutes of your footage. So | trusted
them.” He conceded that by simply relying on what ANN7 told him he could have
deprived the SABC of revenue. He agreed that the method he adopted was not a

commercially viable method as testified by Mr Sundaram.

When Mr Sundaram was faced with M Sias Scoltt's, the former SABC Executive of
Sales version of events, that the actual archival content sold to ANNY was 2000 minutes
from the SABG, he disputed M Scott's evidence and said that i was not a true reflection

of what was actually taken by ANNT .

Evidence of Ms Nakedi Ramoshaba

1372.

1376.

1377.

The Commission obtained an affidavit from Ms Nakedi Ramoshaba who was previously
employed by ANN/ . The Commission had requested her to provide an affidavit setting
out her knowledge of the SABC archive footage that was sold to Infinity Media and was

ulilised by ANN7.

Ms Ramoshaba worked for ANN7 as a Senior Archivist from 14 Apri 2014 and later
took up the position o Archive Manager until August 2018. The channel was
subsequently bought by Afrotone Media Holdings ("Afrotone”) who thereafter renamed

the channel to Afro World View (“Afro Worid").

Ms Ramoshaba testified that her functions and responsibilities at ANN7 included:

1377.1. capturing content and transferring t onto the Diva Archive system, she said that

the content would either be from the journalists on SD Cards and memory

Cards o through a live feed, i.e. OB Van and Backpack; and

1377.2. the cataloguing of the content received.
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Ms Ramoshaba testified that, when she commenced her role as Senior Archivist at
ANNY, the SABC archival content was already on the Diva Archive System and &t was
already circulating. She said that there was not much cataloguing to be done as t was
not properly captured in the system, making it difficult to source the content or to put
metadata. She testified that the content was not easy o locate because one couldn't
see exactly where the footage was coming from as it was not given proper names and
was therefore not searchable. The footage would indicate that it was ANN7Y footage

belonging to ANN7 .

Ms Ramoshaba testified that, when she started working at ANN7, she requested the
licences and the copyright documents relating to the SABC content and there was no
information on which she could base her cataloguing. She would be silenced when she

enguired about such information.

She confirmed that content of the SABC was utilised by ANN7 during her tenure there.
The content of the SABC was also acquired and used by Afro Media. When Afro Media
bought the Channel, it absorbed the staff of ANN7 and her contract of employment
changed from her employer being ANNY to Afro World. The infrastructure and
eqguipment were then transferred to Afro Media, with the result that when Afro Media
acquired the Channel, the content of the SABC was transferred and was utilised by Afro

Media.

The content of SABC was utilised by Afro World. An example of this was the Marikana
shooting foctage. Marikana shooting happened on 16 August 2012 and ANN7 was only
launched n 2013. That content belonged to the SABC, the Marikana footage couldn't

have belonged to ANNY.
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Evidence of Mr Rajesh Sundaram on the Sale of SABC Archives

1382.

1383.

1384.

Mr Sundaram dealt with the sale of the archive content to Infinity Media by the SABC.
He testified that Infinity Media bought the content very cheap because of iis association
with the son of the former President Zuma, Mr Duduzane Zuma. Mr Sundaram stated
that Mr Duduzane Zuma owned 30% of shares in Infinity Media. His evidence in relation

to this issue must be read together with that of Mr Josias Johannes Scoit.

Mr Sundaram testified that he was told by a Gupta joint venture partner, Mr L Goel that
their company had concluded an agreement with the SABC relating fo the purchase of
100 hours of archived video foolage for what he called “peanuts”. He said that the
actual market value of this footage shot over decades, including priceless footage of
former President Nelson Mandela, would be worth millions of doliars. He said that he
was told that the SABC officials were persuaded o sell this footage for far less than the
market value. Mr Sundaram siated that Mr Nazeem Howa from Infinity Media told him
that, given the close relationship between the Guptas and President Zuma, no one at
the SABC would dare o question this deal. Mr Sundaram testified that Mr Howa told
him that n terms of that agreement the relevant footage would be transferred fo an
ANNY tape and later digitized. He said that Mr Howa told him that SABC had no way lo
monitor the use of such foolage although he was told that ANNY had agreed fo pay the

SABC every time the footage was played.

When Mr Sundaram  gave evidence before the Commission, he confimed under oath
the contents of his book as frue and correct, thus giving the contents of his book the
status of evidence. Accordingly, i & appropriate o refer o those parts of his book that
may be relevant to the matters relating to the SABC that are being dealt with in this

section of the Report.
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1385. One of the matters Mr Sundaram has written about in his book is the archive footage
that the SABC sold o the Guptas very cheaply. Here is what Mr Sundaram writes in his

book about this topic:

“Rajesh, you must start the recruitment process soon and tie up wih the
international video news services and do a deal fo acquire significant segments of
the SABC's library and archives. | hope you remember the conversation we had
about the SABC deal.

1 wil start all this at the earliest, Laxmi ji,’ | said. During one of my meetings with
Laxmi and YP nh Delhi before | left for South Africa, Laxmi had told me o an
gtaborate plan t buy archival footage from the SABC, the South African

Broadcasting Corporation.

He told me how the Guptas had got a nod from the state broadcaster o buy this
vaiuable archive. The SABC had plans o set up a 24/7 news channel of their own,

but they were willing to sell their archives for a sweet deal to the Guptas.

‘They have al their archives on mini BV tapes. Their library is not autemated or
digitised, and it takes them ages ko find any footage. We will bring these tapes fo
our studio and digitise them. Sc from day one we will have a tapeless library with
systems that will make it possible for us to pull out footage within a few seconds.

‘We know the people at the SABC, so we will get the footage at a very low rate. You
will have to make sure that al the footage of historical importance & the SABC i
included in the 100-hour bulk deal we plan to do with them,' Laxmi told me.

But the SABC eventually did not allow the footage to be taken away from their office.
Rahul Singh, a senicr video librarian from India, was sent with mini digital video
format tapes and asked o bring back 100 hours cf footage from the thousands of
tapes at the SABC archives.

He spent about a menth going to the SABC every day and sitting at a video editing
bay there and transferring all the valuabie historical footage the SABC had in its
tape library. By the time he resigned and went back fo India, he had ccllected €0

hours of priceless archival foctage from the SABC library.

‘We are paying them a lumg sum o get this foolage. We have gol a very sweet deal
with them. The people at the SABC can be bought for a meal or a drink; they are
willing fo give away their treasure trove of historical footage for peanuts. They have
a clause in the contract that says that we will have to also pay them a “per second”
fee every time we air the footage we have taken from them but they are so stupid,

how will they be able o tell what is their footage? How can they audit our use? We
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will get all their footage forever at just this one-time cost, Nazeem fold Rahul and

me when we were discussing the footage transfer later.

Rahul was also told o take anyone he interacts with at the SABC for a drink or meal
any fime they wanted © when he was at the SABC transferring footage. He was told

by Nazeem that this cost would be reimbursed to him.

‘Get &l of Nelson Mandela's footage, get footage of the atrocities on the blacks
during the apartheid years;, we can use it to show the young people of today how
the whites treated their grandparents and parents. This footage is priceless, and |

want you to take as much of # as possible back with you. Even i you get more than

160 _hours, get that, we will pay them under the table,’ Atul told Rahul during our

discussion.

The archival footage at the SABC was indeed of a very high quality and in my view
worth millions of rands. Nazeem, Laxmi and Atul repeatedly told me that the contract
with the SABC for this sale favoured ANNY, was drafted by Gupta lawyers and that
the price of the footage was ‘peanuts’ compared b its real value.

Rahul digitised all the footage he got the very same day and catalogued and
classified & on the video library system. This meant transferring the footage from
tapes b servers. After the footage was tagged and put on the server, ANN7 was
able b retrieve and air it in a matter of seconds, something that would take the

SABC team hours or even days to do.

| have not been able o figure out why the SABC signed this contract and handed
valuable footage shot over decades to a company that had far superior archiving
technology and would be a rival to its own proposed 24-hour news channe)."ios!

Evidence of Ms Y. van Biljon

1386. Ms Yolande van Biljon furnished the Commission with an affidavit and gave oral
evidence'™2. She was appointed at the SABC as Chief Financial Officer on 25 June
2018. Much of what transpired was historical and happened prior to her tenure. She
did, however, have access to relevant books and records and could give evidence on

the topics presently under discussion.

109% Indentured: Behind the Scenes &t Gupta TV, p 55 — 56.
1092 Affidavit of 21 May 2019, Exhibit CC3, Transcript File 1/3, Day 135, p137
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1387. Ms Van Biljon testified that al relationships between the SABC and Infinty Media
Networks (Piy) Ltd, relate to the sale and purchase of news archives by Infinity Media
during or about October 2013 and March 2014. She testified that she was aware of the
nature of the agreement described by Mr J. Scott but had no direct knowledge thereof.

From the relevant records she was able to say that:

1387 1. Infinity was issued invoices amounting fo a total of R405,840.00 (incl. VAT). In
this regard she attached a schedule o her affidavit that reflects the compasition
of invoices to Infinity Media. The invoices were made up of R159 600.00 for the
2000 minutes to launch ANNY: R123 102.00 and R91 200.00 for 27 minutes
and 20 minutes, respectively, of footage utilised n terms of what ANN7 and
SABC had agreed upon in respect of copyright; and R31 920.00 for ANN7's

declaration was received n respect of January and February 2014.

1387.2. Infinity did make these payments to the SABC;

1387.3. at no stage did the SABC make any payments o infinity.

1388. Ms van Biljon testified that, as far as The New Age newspaper was concerned, the

relationship between the SABC and The New Age had the following purposes:

1388.1. The New Age would supply newspapers on a weekly basis to the SABC;

1388.2. The SABC provided The New Age with certain broadcasting services and more
particularly outside broadcasting services which were conducted at various

venues across the country;

1388.3. With reference to a schedule she could determine that the SABC had made
payment to The New Age for the delivery of newspapers in the sum of

R908,035.57 incl. VAT;
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1388.4. From what she could determine the SABC was never paid nor did it invoice The
New Age for any of the so-called “breakfast shows®™ and other outside

broadcasting services rendered by the SABC;

1388.5. From the internal records she could determine that the costs incurred by the
SABC in this context amounted to R4,268,887 excl. VAT. A scheduie reflecting

this was annexed®®2, Travelling expenses alone amounted fo R2,784 009,

The agreement between the SABC and TNA Media on The New Age Newspaper

1389. Ms Mokhobo, a former Chief Executive Officer deposed o an affidavit and gave oral
evidence™ She joined the SABC on February 2012. She was asked about her
knowledge concerning the distribution of The New Age newspaper by TNA Media and
the “breakfast shows" topic. Al the time of her appointment both of these events were
already in place. The Acting Head of Legal Services, Mr T. Mathibe, had been
instructed by Mr P. Mpila, the Acting General Manager for News, and Mr Mike Siluma
as Acting Group Executive of News to attend to the “joint broadcasting agreement”. In
terms of section D9 of the Table of Authorities in the applicable SABC Delegation of
Authority Framework of 2012, the Divisional Management of News acted within their
delegated authority in the decision 1o enter into such agreement. The relevant contract
was concluded on 13 March 2012 and she annexed a copy of her affidavit. She signed
t on behalf of the SABC and Mr Howa signed on behalf of TNA Media. The witnesses
to the agreement were Mr Hlaudi Motsoeneng and Mr Jimmy Mathews on behalf of the
SABC. Breakfast shows would be hosted on a bi-monthly basis and the SABC
undertook o broadcast them on “Morning Live". No partnership or joint venture was

created. TNA Media undertook the main obligations to be able to host such event and

1093 Exhibit CC3, YVB-038
134 Exhibit CC21 dated 22/8/19, LM 01-02 and Transcript File 3/3, Day 219, p. 11
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would ensure strong attendance. Al no stage was it envisaged that the SABC would
invoice TNA Media for the services rendered and it was also not envisaged that the
SABC would share in any profit made by TNA. in terms of the relevant legistation and
policies within the SABC t was not permissible that the SABC derive any payment from
any particular party in the sponsorship of any news events due to the fact that this might

limit and/or impede the impartiality and independence of the SABC.

Ms Mokhobo was able to determine (subject to SABC finance officials confirming this)
that the amount spent by the SABC n facilitating those outdoor broadcasts over a few

years amounted to some R20,326,980.

She could also confirm that the events did not stay within the contract at the prescribed
two events per month and suddenly escalated. She said that in certain cases they
almost doubled. The decision o aliow for the escalation was entirely within the purview
of the News Division. The contract was also renewed. It was signed by Mr J. Matthews

on 20 February 2015. By that time she had left the service.

i was only when she was presented with certain facts by investigators of the
Commission that she became aware that TNA was charging the various state-owned
enterprises t had engaged with and who were part and parcel of the various breakfast
shows. She said that during her tenure she had not been made aware of this. Also,
she said that at no stage during her tenure did the SABC receive any payment from

TNA Media in relation o those shows.

Ms Mokhobo emphasised that the distribution of newspapers by TNA Media originated
prior 1o her appointment. She said that the Board never requested that the relationship
with TNA Media regarding the newspapers be reconsidered. In fact, she testified that
she believed that the papers were being delivered o the SABC without an expectation

of remuneration and purely by virtue of the fact that there was a relationship between
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the parties pertaining to the breakfast shows. She said that she was not aware that the
SABC was in fact paying for them. She could subsequently determine with the aid of
the said investigators the amount spent by the SABC was approximately R930,8673.61.
She testified that at no stage was she aware of any authorisation relating to the

newspapers or payment associated therewith.

President Zuma's version o Mr Sundaram’s evidence

1394.

1395

On 15 o 17 July 2019, the former President testified before the Commission. He did
not refute the evidence of his personal involvement pertaining to the establishment of
The New Age newspaper or ANN7. He admitted his participation. He explained the
reasons for him fo support the birth of the ANN7 as follows: The Former President
admitted that he become friends with the Gupta family and was involved in the eniities
as he found it as a good venture that would be beneficial for the public at large, with
that, found nothing corrupt or untoward about his involvement or association with the
Gupta family.’5 Moreover, the Former President stated that many had turn their backs
on him, particularily his children had suffered significantly by virtue of him being their
father, and that the Gupta family assisted his children, when many had distanced

themselves from him or his children.

He stated that the members of the Gupta family were introduced to him by Mr Essop
Pahad. They were from President Mbeki's home. They were introduced o im as good
businessmen and comrades. He stated that they were again introduced by comrades
from Gauteng who told him that they were providing transport for their employees to
work, cook lunch for them and then take them back at sunset. One of the members of
the Gupta family was a member of the International Council that was advising the

President on economic matters. He found them to be very friendly. He learnt that they

995 Transcript, Day 133 pages 37 -40



490

were friends to late President Mandela and President Mbeki. He denied that he

committed any wrongdoing with the members of the Gupta family.

1396. Here is Mr Zuma's version of his relationship with the Guptas and his role in the New

Age newspaper and the ANN7 TV station:

“98.1. There had been a problem that worried us- all of that in this country
the media is very biased. At all material times it i just critical. It criticises the country
etcetera. There i no alternative voice and f people could complain and say | abused
them that one | could plead quilty because | then one day having known that we
have been trying fo have business who are progressive b establish a media sort of
o candid voice of what 5 happening.

98.2. | think even people who are ANC members had tried even to partner
with other peaple. [t had never worked. At that time, | was the President of the ANC.
| then said to them man and making a suggestion. Can you fry a business- a media
business- because you are comrades? We need an alternative voice. There are
many attempts that have been made before by progressive people but they have
never worked.

98.3. Is & possible that you could establish a newspaper? They have never
thought of the idea and we discussed this. They finally said | think it i a good idea
because & is business as well. | said fine. So they said no we will do something
about I. They came back to say now they have decided they want to establish a
newspaper. As soon as — they agreed because this was me as an individual talking
about what we had seen as a prablem that the media n this country & very negative.

98.4. In fact a number of things that are done which they supposed fo be
reported about at times they do not see the light of day only negativity. Once they
agreed [ then thought & would be important for me to make one person aware of
this. One leader who was the Secretary — General of the ANC, Gwede Mantashe. |
said Gwede | have talked fo these comrades far them to do their business and they
seem 1o be warmm lo the idea and thereafter | also informed the Deputy Secretary —
General about this to say this & an initiative of these comrades but & i an important

one.

98.5. So the two comrades and | listened to them at one time when they
wanted to say how they want fo go about this- this thing. So | agreed. When they
were about to —when they were moving forwarg they then said can you help asking

me. Give us a name. We do not know how to call this newspaper. So | said 1o them
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there used 1o be struggle publications we used o have called Speak, Fighting Talk,

New Age etcetera So | gave dl those names.

98.6. They loved this name New Age and that is how the paper was named.
So they established a newspaper and started work. We were very happy. They even
discussed that they were going o report about provinces in this paper. So there s
no probiem that & not reported o as always they are not n the national newspapers
except ¥ there is a big thing. Let us do something different as they were saying.

98.7. When this paper was operating and really being appreciated in the
country to bring about a —an alernative voice. | then sat and said man the
newspaper, fine we succeeded. | did — | do not know and | was thinking whether |
could push then further. So | said o them this is very successful. What about a TV
channel? | suggested the channel. Somebody can they say we are abusing this —
this friendship. t was never the other way around. t was me who put them into
trouble because | said your paper is so successful. | am sure your TV thing can be
successful and they agreed. They said it is a good idea and they moved on i. | know

that people who had problems had a lot to say about this.

98.8. | thought it was a very good thing that they did. There was no law
broken there. There was no wrong things done. | discussed with business people
many things when | was still in the Government. Even suggest certain things can
you not do in your business. This was a normal kind of interaction. So they
established this and indeed ANNY brought fresh air in the country in terms of
reporting. In terms of putting across progressive ideas.”

Broadcast Digital Migration

Dr F. L. Mutuvhi

1397. Mr F.L. Mutuvhi: Chief Director: Broadcasting Digital Migration with the Department of
Communications. He deposed an affidavit®® and gave evidence’. His evidence
cohcerns the role and responsibilities of the Department and entities participating in the

Broadcast Digital Migraticn programime implemented (BDM). He hcolds a Master of

036 Exhibit CC24 dated 30 August 2019
1997 Transcript File 2/3, Day 158
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Commerce in Project Management degree and a PhD in Public Administration. On 16

October 2014 he was appointed as a project manager.

Analogue ielevision s the means by which videc and audio & sent o the viewer over
the airways using a terrestrial transmitter (tower) where a normal TV can receive it
without an external device. Digital television i the means by which video and audio is
sent o the receiver over the airwaves using a digital terrestrial transmitter (tower) where

a normal TV can receive it using an external device called a decoder/set-top-box.

The objective of the programme is to release radio frequency spectrum divided through
migration of television broadcast from analogue 1o digital platforms without people
losing television broadcast signal in order o expand access fo mobile communications
and broadband access. The programme i io be achieved through connecting citizens
to digital network by means of digital decoders (terrestrial and satellte — DTT {DTH)) as
well as integrated television sets. The BDM Programme Management Office (PMO)
was established in October 2014 to provide technical support and programmatic

implementation of the programme.

In May 2015 he was appointed to the position of Chief Director: BDM after a selection
process. He described challenges at the time, the role of the Department in relation to
other departments, details of the roll-out plan in various phases (interrupted by litigation
by eTV in the High Court, Supreme Court of Appeal and Coenstitutional Court), changes
in policy by Cabinet Ministers, and the actual roll-out “journey” so far. He provided a
status report as at August 2019 and no doubt there have been new developments since

then.
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1401. Al of the above makes interesting reading. In his evidence'™ he stated that the key
ingredient of finalisation delayed mainly by Government dithering as well as the
litigation, was the availability of the decoders. Nothing in his affidavit or evidence falls
within the Commission’s terms of reference. The main issue however, &t least since
2008, was the question whether set-top-boxes should have encryption capabilities or
not. The background to this debate and the rale of various Ministers of Communications
is fully set out in the minority judgment of the Constitutional Court in a judgment dated
8 June 20171%%_ The majority agreed with the factual background description. The main
question was actually whether the Minister (Muthambi) had the legal authority to make
a policy determination. The debate whether there should be encryption or not and the
role of Ministers in this context do not concern this Commission having regard to its

mandate.

Mr AL. Jansen van Vuuren

1402. Mr AL. Jansen van Vuuren: SAPC Project Manager for the BDM Project. He made an
affidavit dated 2 September 2019''% and also gave evidence'?’. He stated that the
Post Office was appointed as Distribution Partner for the BDM Project. He described
its funciions and duties. He noted some 17 challenges facing the Post Office. As &
now almost usual, one of these was the fraudulent completion of the set-top-box
installation voucher forms. This should concern the prosecuting authorities. He

provided a summary of SAPC investigations relating to lost or damaged items. He also

©9E Transcript File 2/3, Day 158, p. 40 of 92

¥32 Electronic Media Network Lid and Others veTV {Pty) Lid and 14 Others, Case CCT 140/16, 141/16 and 145/16,
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gave details of the BDM roll-out status. Nothing in his affidavit or evidence brings this

topic within the parameters of the Commission's mandate.

Mr L.R. Kruger

1403. Mr LR. Kruger: Technical Advisor to Ministers D. Pule and Y. Carrim (Encryption and
Introduction to the MultiChoice contract). Mr Kruger made an affidavit dated 21 August
2018102 and gave evidence!®. He has extensive experience gained over a period of
40 years in the fields of Telecommunication, Broadcasting and Data Communications.
During the period January 2012 — July 2014 he was employed by the Department of
Communications as a Technical Advisor o the mentioned Ministers. His services were
in relation to the Digital Terrestrial (DTT) project roll-out for South Africa. As a core part
of his duties was his role to ensure that the Minister and other departments directty
under the Minister's control all understood what the DTT project was about. In essence
the BDM project s about converting the “old® analogue TV and Radio
transmission/transmitter equipment to the latest digital broadcasting equipment. He
gave exampies of the advantages of the project. The Government decided to provide
+ 5 million set-top-boxes (STB's) to poor households at no cost, o ensure that the
maijority of the population could receive TV and Radio signals on all TV sets irrespective
of how old the units were. He gave details of the STB conirol system which is in essence
a computer which has the capability to control STB's by being able to “disable or switch
on/off a STB". For instance, a stolen STB can be disabled and a noen-paying subscriber
can be “switched off”. Disabling the STB also stops the unit from functioning in/on

foreign networks.

1102 Exhibit CC20
1103 Transcript File 3/3, Day 162



1404.

1405.

1406.

1407.

495

However, one of the critical capabilities of the control system & that of Encryption. This
function “scrambles” data io prevent unauthorised “taping/copying” of TV and Radio

programmes.

He established that Sentech (the Government owned TV and Radio signal distributer)
already had an STB control system in place and fully operational and working with
trained staff. During March 2012 he wrote to Minister Pule informing her of Sentech's
capabilities. Initially the SABC technical team and management agreed to Sentech
providing STB controi in the DTT network and agreements were drawn by Sentech
indicating costs, responsibilities etc. for the use of the STB control system. The SABC
and eTV were on the verge of signing agreements with Sentech when M Hlaudi
Motsoeneng, the acting COO of the SABC suddenly decided that the SABC would no

longer require STB control.

On investigating the reason, it turned out that Mr Motsoeneng had signed an agreement
with MultiChoice in which the latter “banned" the SABC from using an STB control
system on the DTT network. Amoeng the reasons MultiChoice was providing and had
also convinced Mr Motsoeneng of was that providing an STB control system ‘would
render the SABC TV channels as no longer “Free To Air", supposedly meaning that all
SA citizens would have to pay to watch TV. His view was that this was al nonsense as
al Free To Air channels were just that: no viewers of FTA channels would have to pay
to watch. MultiCheice’s network is fully encrypted, which is just fo protect the network
and the data travelling on the network. The conclusion of the DoC project team was

that MultiChoice did not want another PAY TV channel operator n South Africa.

Minister Y. Carrim set up a forum to fry to get all parties to agree o using an STB control
system or o come o a consensus as to how to run the SA DI T network according to

the existing SA Policy document. MultiChoice, supported by Mr Motsoeneng, approved
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al suggestions of STB control n the DTT network. The Department in turn received
support from both the then CEQO Ms L. Mokhobo and the then Chairlady Ms E

Tshabalala.

However, another change of Ministers again put the STB control system further in
dispute when Minister Faith Muthambi with full support of Mr Motsoeneng decided to
go against the Government and ANC recommendations that an STB control system be
implemented in the DTT network. This points to a clear abuse of power and the
guestion i why President Zuma stood idly by (if he did) and tolerated this change in
policy? Both Minister Muthambi and Mr Motsoeneng were, of course, keen supporiers
of President Zuma, as various witnesses have confirmed. Parts of Mr Kruger's evidence
was severely criticized by M Mawela on behalf of MultiChoice as being unscientific,

unfounded and cof litile evidential value. This appears hereunder.

Mokhobo: Former Chief Executive Officer

The evidence of Ms Mokhobo relating to her knowledge of the TNA Media and breakfast
show topics has already been dealt with. In her first affidavit she did not refer to the
MultiChoice agreement. She first testified on 4 September 2019 and returned on 26
February 20204, She had deposed to a second affidavitos, In the main this dealt
with events leading up b the signing of the MultiChoice agreement with the SABC,
which will be dealt with hereunder. However, as far as Digital Migration was concerned,

she described the key issues as follows:

“The country-wide digital migration program has been stalled for 11 years now since
its policy, the Broadcasting Digital Migration ("BDM”) Policy was approved by
Cabinet and reflected in the Covernment Cazette on 8 September 2008. This

104 File 3/3, Day 218
1705 Referred to as Exhibit CC21A dated 16 Cctober 2019
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resulted from a seeming lack of policy agreement and/or implementation coherence

as the Ministerial leadership of the Department of Communications changed hands:
Ms lvy-Matsepe-Casaburri: June 1999-April 2008,

Ms Manto Tshabalala-Msimang: April 2009-May 20089;

Mr Siphiwe Nyanda: May 2009-October 2010;

Wr Roy Padayachie: November 2010-Cctober 2011;

Ms Dina Pule: Cctober 2011-July 2013;

Mr Yunus Carrim: July 2013-May 2014;

Ms Faith Muthambi: May 2014-March 2017;

Ms Ayanda Dlodle: March 2017-October 2017,

Ms Mmamoloko Kubayi-Ngubane: October 2017-January 2018,

Ms Nomvula Mokonyane: January 2018-November 2018;

Ms Stella Ndanebi Abrahams: November 2018 b August 2021; and
s Khumbudzo Nishavheni: August 2021 fo dafe

The Department of Communications effectively changed hands 10 times in as many
years, resulting in real leadership crisis as the broadcasting sector found itself with
no sclid Digital Terrestrial Television (“DTT") direction as i pertained fo Set Top Box
("STB" technoloegy choices, despite the provisions of the then existing BDM policy
of 2008."

Mr Yunus Carrim

1410. Former Minister of Communications (between 10 July 2013 and 24 May 2014) deposed

fo an 80 page affidavit on 30 January 2020"%. He also gave oral evidence!?. This

section will only deal with his comments regarding digital migration, which Mr Kruger

had already partially explained. Soon after his appointment as Minister, he discovered

that he had entered a challenging environment. There were deep suspicions and

hostilities between officials in the department. He said that the department lacked

coherence and cohesion. They, nevertheless, had 1o ensure that South Africa met its

1108 Exhibit CC41
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17 June 2015 deadline for the completion of the digital television regulation process,
set by a United Nations Agency, the International Telecommunications Union. In
addition, other Ministers and senior ANC leaders made i clear to him that they needed

to prioritise the inter-related tasks of digital migration and the Broadcasting Pelicy.

1411. He gave an overview of the importance of digital migration, but stated that he was no

expert on the topic.

1412. The BDM Policies of 2008 and 2012: The objectives of the 2008 policy were the

following!oe:

1412.1. “Strengthening South Africa's capacity o be a more effective information

society and knowledge economy;

1412.2. Reducing the digital divide between the rich and peor;

1412.3. Releasing much-needed radio frequency spectrum for wireless broadband and

mebile communications:

1412.4. Stimulating the development of the local electronic manufacturing industry and

job creation;

1412.5. Provision of e-Government services;

1412.6. Encouraging additional ielevision channels and in different languages fto

promote access fo information and contribute towards nation-building;

1708 Exhibit CC41, CC41-YC-011 1o CC41-YC-012



1412.7.

1412.8.

1412.9.

1412.10.

1412.11.

499

Providing a framework for community television and mobile broadcasting

services:

Providing access to broadcasting for people with dsabilties  ;

Developing the electronic manufacturing industry;

Encouraging the creative industries; and

Serving the needs o the disabled.

1413. The 2008 BDM policy stated that the STB's would have a control system for the

following reasons:

1413.1.

1413.2.

1413.3.

1413.4.

1413.5.

1413.6.

To protect government's investment in subsidised STB's;

To protect consumers from low quality non-conformant STB's;

To unscramble encrypted signals;

To stimulate the local electronic manufacturing industry;

To prevent the STB's from being used outside South Africa and disable stolen

STB's; and

To allow for mass and unigue messaging and interactivity with government”.

1414. In 2012, an amendment to the 2008 BDM policy was gazetted, mainly to revise the

transition period for digital migration and to adopt the advanced DVB-TZ as the DTT

standard and soften the use of the STB control system (“2012 BDM"). The 2012 BDM

policy retained the main objective as set ocut in the 2008 BDM policy, namely, o facilitate



1415.

1416.

1417.

1418.

1419.

500

the development of the South African electronic manufacturing industry. However, the
term “encryption” was deleted, but the “control” on STB's remained o ensure that STB's

complied with the standards of the South African Bureau of Standards (“SABS™).

On 14 September 2012 the STB strategy was gazefted. Kk emphasised the need to
procure STB's from local manufacturers, ensure locat industry & protected and
encourage black-owned STB manufacturers. SABS standards had to be adhered b

without which TV households would become vulnerabte to grey market imporiers.

When Mr Carrim became Minister, the project was already 5 years behind with the
beginning of the STB roll-out programme. Some were of a technical nature, the other
related to legisiation. There were also four Ministers of Communications between the
five-year Presidential term 2009-2014. Why? There i no readily apparent answer for

this.

Mr Carrim emphasized that STB control would meet the policy objeclives of a
conditional access system with encryption functionality. “STB control” was thus not a
technical term but a policy directive fo protect STB's. Mr Carrim said that for the

Government it did not matter which system of control was used.

During 2012 an ANC conference emphasized the need for competition in the Pay-TV
sector. The manufacture of STBs shouid be inked to along term vision to manufacture
integrated digital TVs. Digital broadcasting should be implemented as scon as possible
to accelerate the release of “digital dividend" spectrum. He refefred to more than a

dozen criteria for deciding the approach to controif STB's but details are not necessary.

The BDM policy was again amended on 4 December 2013 by Cabinet. It took into
account the value of Digital Migration, the eTV judgment, delays in the STB roli-out

programme, the failure of the facilitation process to arrive at some consensus, the



1420.

1421.

1422.

1423.

501

criteria for STB confrol and South Africa's highly concenirated media market (with

reference to Naspers) amongst others.

As they saw it then, there was a vicious struggle between MultiChoice (which had been
unbundled from Naspers and was a listed JSE company since 27 February 2019) and
elTV over STB policy — and both sides fried b influence the SABC. ICASA fully

supported the control policy, as did Sentech.

A key aspect of the debate between FTA and Pay-TV broadcasters was that Pay-TV
takes the FTA programmes for free and re-breadcast them and uses the programmes
to build market share. In so doing, they acquired two revenue streams and
subscriptions, which was unfarr. STB confrel would allow FTA broadcasis to profect

their content against unauthorised use.

Mr Carrim gave details of the high concentration of the media industry, dominated
mainly by Naspers which had a terrestrial subscription TV in the form of M-Net, owned
by MultiChoice, had more than 98% of direct fo home (DTH) satellite subscription TV

and controlled the country's internet service providers mainty through MWeb.

The SABC/MultiChoice Agreement will be dealt with separately hereunder. At this
stage it must be remembered that & & not this Commission’s task fo decide whether or
not encryption & desirable and who should be the service providers seen from all
angles. That & Government policy. The role of Naspers n the Apartheid era is also
shameful but now irrelevant in the context of the Commission's terms of reference. Mr
Carrim went into great detail about certain incidents where he was insulted by either Mr
Bekker and/or Naspers itself. He spent a great deal of time defending his own integrity
where it was attacked by a comment that he was “in the pocket” of eTV. He described
the personality defects of WMr Beldker in great detail as well. At the end of the day this

was not part of this Commission's mandate, but some detail may be provided on the
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guestion of whether the government’s policy was “captured” semehow. [t does seem
that intense lobbying by interested parties did take place but that in itself is not unlawful,
but should most probably be addressed more concisely in an “Ethics Code”™ made
applicable to Ministers, Deputy-Ministers, Members of Parliament and Directors-
General of government departments and chief executive officers o state-owned
enterprises. At the end of the day Mr Carrim himself conceded that, despite allegations
and counter-altegations of corruption, he himseif could not attest to having personal
knowledge o any fraud and/or corruption n respect of the SABC/MultiChoice
Agreement. Naspers's alleged attempts © improperly influence government poficy on

digital migration will be dealt with.

The contract between the SABC and Multi-Choice

1424. In what follows the sequence of events will be found in the 2" supplementary affidavit
of Ms L. Mokhobo'e. She also gave oral evidence again in that context on 26 February
2020110, There & no point N repeating her oral evidence on those topics set out in her
affidavit. However, one particular comment strikes the eye, and is a thread that runs

throughout the SABC saga and | quote™:

“Chairperson: if there i something you cah say now you can do So.

Ms Mokhobo: Chair the SABC had been contested terrain for years prior io my going
there— in there. There were people who reported b other peaple in powerful places
and they would fry o throw their weight around and impose their will. | think the
former Minister yesterday articulated how he was told by Mr Motsoeneng n no
uncertain terms about certain issues that Mr Motsoeneng had no right knowing
about. He boasted 10 me many times how he was close 1o the President, how he
had been at the President's until two am, how this or the other, President, President,
and | think | mentioned n the previous session when | said in front of you Chair that

1108 Exhibit CC21{a} dated 16 December 2019
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there would be Ministers coming o see Mr Motsoeneng and not me, which was
strange as the head of the company f you have the high ranking individual you
would expect them t see you, but there were agendas and sub-agendas, we
certainly didn't the serve the same agenda. For me the agenda was very simple, &
was go in make the organisaticn work, make & deliver on its mandate, make sure
that everything is does is lawful and ultimately make sure that it is profitable. But
there were other sub-agendas and Chair speaks of culture, certainly the interest of
MulliChoice became paramount o Motsoeneng ko the detriment of the organisation.
Yes, he claims that he succeeded i bringing R500 million intc the organisation, #
was R100 million per year. There i somewhere where | do very rough calculations
about different scenarios for the SABC, that was very little compared o what the
SABC was forced i concede as a result of this man. Chair the SABC had a history
of Boards not agreeing with each other and just as they say the ione gets set at the
top you know, i the iop being the Board itself was not agreed on certain principles
and we had Board Members siding with this person and others siding with the other
there is no way that the organisation could work as a healthy organisation, and as |
say this had been going on for years. | am not sure what wil fix that organisation,
other than to ensure that people who are brought in are people of real integrity who
are ethical, who are totally committed 0 what s good for the organisation and do
not forget at any given time what their true purpose in the organisation is, but sadly
& was not to be."

1425. It 5 appropriate io repeat the next imporiant facets of her affidavit regarding the said

agreement?,

Events leading to the signing of the MultiChoice contract

1426. The sequence of events leading to the signing of the Contract were as follows:

1426.1.

Cn 15 May 2013, when MultiChoice ("MCA") wrole a sel of proposed provisions
to Mr Motsoeneng that would form the basis of MCA/SABC Multi-Channel
Agreement it (MCA) had seen an opportunity to cause a major policy shift in

the digital terrestrial TV transformation project.

112 Exhibit CC21{a), CC21-LM-72 v CC21-LM-83
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On 6 June 2013 the SABC Interim Beoard and MCA’s Chairman Mr Letele, CEQ
Mr Imtiaz Patel together with Mr Greg Hamburger met to discuss the substance
of the future Muiti-Channel Agreement as a follow-up Yo the letter referred o
above. Of particular contention, as may be gieaned from the verbatim minutes
of the said meeting, were two provisions that effectively dictated the SABC's
2008 Digital Migration Broadcast (BDM) Policy-based strategy on STB

encryption. They stated the following:

Point 8 "The offer presupposes that ai SABC Channels on its DTT platform wil be
made available i the public unencrypted, without a conditionatl access system and
thereby incidentally receivabie by the MCA DTT decoder.”

Foint 10 "MCA, the SABC, Sentech (if required), work together fo promote carriage
of dl the SBABC's free to air channels on the SABC free-to-air multiplex wil be made
available to MCA satellite platform, subject to available capacity. This & n order to

enable the SABC b generate revenue from day ons".

She was joined by SABC Board member, M Mavuso, nh categorically stating
that points 9 and 10 were not enforceable through the future Multichannel
Agreement, and entirely dependent on the Department of Communications
(DoC) and government deciding to amend the 2008 BDM Policy to reflect the
change. Moreover, the DoC had begun a Must-Carry Regulations review
process, which could uitimately lead to the SABC being paid for any channels

that were broadcast through MCA and other satellite platforms.

On 2 July 2013 she took an emergency leave of absence from and returned to

work on Monday 8 July 2013

She became aware of the signing of the business agreement between SABC
and MultiChoice when the former chairperson, Ms Tshabalala informed her of
the decision to enter into the contract in her absence. S8he accused her of being

derelict in not being available on the day when the Finance, nvestment and
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Procurement sub-committee ("FIPT") of the Board sat and "took the decision"
b mandate Messrs Motsoeneng and Tiaan Otivier ("Mr Clivier") to proceed with
the signing of the contact (between MultiChoice and the SABC). She was
obviously shocked at her attack and proceeded o give her full details of her

leave of absence.

It will be noted hereunder that Mr Mawela on behalf of MultiChoice had a
substantial different version including Ms Mokhobo's inexplicable failure to refer

1o dl relevant correspondence.

Effectively, Mr Hlaudi Motsoeneng ("Mr Motsoeneng"), Mr Tiaan Qlivier and Ms
Ellen Tshabalala {"Ms Tshabailala"), by entering into the aforementioned
agreement on behalf of the SABC, had decided 1o force the SABC fo support
MCA's gquest by arbitrarily taking the far-reaching decision to declare the set-
top box encryption mechanism as wholly unjustifiable. To them, the SABC's
gain of just over R500million over a period of five years was far more important
than the overall impact this was going fo have on the total digital transformation
trajectory of the country. In concluding its investigation into this matter, the
Competition Commission stated: "Being able fo influence a policy on encryption
materially impacted the structure of the market in that it protected MultiChoice’s
dominance i the PayTV market in that the STB Control would have
significantly challenged the dominance of MultiChoice particularly in lowern LSM
segments o the market {pq., 7 (17) of the Competition Commission Ruling of
November 2018). This was also in violation of section 2 (h) of the Broadcasting
Act 4 of 1999 which reads: " .. enstre far competition n the broadcasting

sector”.
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1426.8. It is noted that she said nothing about certain findings of the Competition Appeal
Court which, in respect of the contention that the Agreement gave MultiChoice
control over SABC's public policy on STB decryption capability, held that “the
agreement per se does not prevent (the SABC) from adopting a public paolicy
supporting encryption. What t does & b consfrain t from encrypting the free-

to-air for the duration of the agreement®.

1426.9. It was patently clear & that time that neither Mr QOlivier, Mr Motsoeneng nor Ms
Tshabalala (as the Chairperson o the Board), understood the gravity and future

impact of their actions to both the entire public and the industry.

1426.10. Additionally, the enfire process leading 1o the signing of the confraci was deeply
flawed in that i flouted the SABC's own Delegaiion of Authority Framework of

2012.

1426.11. Secondly, the minutes of the FIPT meeting of 2 July 2013 show no express
approval from the chairman of the committee, Mr Vusi Mavuso, for the signing
of the confract o be execuied. An order which was in fact given was that the
Confract should be given © a senior legal advisor o review and that "such
review notes be provided o the Board for commeni and approval". As will be
shown hereunder these conclusions are not supported at al by relevant

correspondence leading w io the conclusion of the agreement.

#1113 gee Caxton and CTP Publishers and Printers (Pty) Ltd and Others v MultiChoice {Pty) Ltd and Others {Caxton
CAC) [2016] ZACACZ at par. 92
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Mr Y. Carrim's version:

1427. The agreement was concluded a week before he became Minister. He was informed
that there had been no SABC Board approval prior fo signature. Moreover, Mr

Motsoeneng did not have the legal authority to sign such on behalf of the SABC.

1428. After quoting criticisms raised on public platforms, he referred to the finding of the
Competition Commission'* made on 9 November 2018. It found that the encryption
aspect of the agreement resulted i a noftifiable change o control as envisaged in
section 12 (2) (qg) of the Competition Act 85 of 1988 as amended. I said: “Being able
to influence a policy on encryption materially impacted the structure of the market n
that it protected MultiChoice’s dominance in the Pay-TV market in that the STB control
would have enabled new DTT entrants into the market that would have significantly
challenged the dominance of MultiChoice particufarly at lower LSM segments in the
market”. He did not add that the said Caxton appiication would be referred back to the
Competition Tribunal for a further hearing on the issue whether the Agreement

influenced the SABC's public pesition on STB decryption capability.

1429. According fo Mr Carrim, the actual issue was nof about whether STB encryption is
correct or not: t & the issue about Naspers/MultiChoice being able to influence
government policy, of as he calls & “regulatory capture's”. The SABC had continually
supported STB content pricr fo his appointment, while Mr Motsoeneng approved i,
supported in his view by Ms Tshabalala, Chairperson of the SABS Board as from early

QOctober 2013.

119 Exhibit CC41, YC-037, par.118
115 Exhibit CC41, YC-D48, par. 160
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1430. Mr Carrim made a number of other observations which have found support in the
evidence of others that has been dealt with above, including Mr Sundaram and Ms
Mokhobo. WMr Motsoeneng saw himseif as some sort of interlocutor between President
Zuma and himself. As the debate over STB conirol escalated, he told Mr Carrim} on
several occasions that “‘u Baba" — meaning President Zuma would not or did not agree
that there should be STB control. Ms Tshabalala also expressed her doubts about him
following President Zuma's apparent wishes. He in turn reminded them of the
December 2012 ANC conference. There is no explanation why he did not report this
internal resistance to President Zuma. Mr Carrim's opinion was that: Ms Tshabalala
believed that, since she was appointed by the President, she was untouchable fo Fm
He stated that he was aware that she and Mr Motsceneng had several meetings with
the President on the STB control matter at which he was not present. ideally, he sad ,
a Minister should be informed at least of the outcomes of these meetings,  he o she
was not present. | would suggest n turn that a Minister, once appointed, has certain

constitutional ebligations, and should not be fimid to exercise them.

1431. 1 have perused the fike containing the Minutes of Meetings of the various Boards of
Directors prepared by Ms T.V. Geldenhys who made it abundantly clear that the entire
process of writing and final approval of the Minutes can be tracked through the office of
the company secretary. The Minutes were accurate and the whole process of recording
them was transparent. She denied that she had ever said, as Minister Carrim stated,
that “Minutes of Meetings were at that time changed under pressure”. Having regard
to the detailed process described by her®é [ would accept her evidence as being true.
| could find nothing in these Minutes that reflected the fact that “secret” meetings, or a
meeting without Mr Carrim had been held. In the Minutes of a Special Meeting of the

Board of Directors held on 18 March 20147 there 5 one mention of Ms Tshabaaa

#1118 Exhibit CC43, TVG-003, par. 56
17 Exhibit CC43, TVG-178 at 180
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the Chairlady, saying that “the matter had been escalated to the President”. No further

details were provided nor asked for.

Mr Carrim emphasised on a number o occasicns that the relevant policies were not
his, even though it had been his task t process them through several collective
structures, notably Cabinet. The said policy was originally adopted by Cabinet n 2008
and Cabinet in 2012 retained it with the changes explained above. The policy changes
effected while he was Minister were discussed n several ANC NEC Communications
subcommitiee meetings. They were unanimously agreed to n al structures, including
Cabinet®. Furthermore, the policy adopted by the Cabinet in 2013 did not “enhance
conditicnal access" {a foom of STB control), but instead made i non-mandatory, in other
words, those broadcasters who did not want to use STB control were free not to do so,
and those who wanted to use it were free to do so, provided they paid the state for its

use. Control, in terms of the December 2013 policy, was optional.

it has been already mentioned that Mr Carrim was of the view that, to his knowledge,
there was no fraud and/or corruption in respect of the SABC/MultiChoice Agreement.
He also added that his 80 page affidavit was not about the merits or demerits of STB
control, but about the irregular manner n which the policy was changed to serve the

narrow interests of Naspers/MultiChoice and others who colluded with them.

It also appears that Mr Carrim's main gripe was against Naspers which during March
2014 suggested that “the current Minister s n the power of eTV and temperamentally
unsuited to high political office. We understand that he will not survive the elections in

May...". Mr Carrim obviously took offence and strenuously denied the accusation.

1118 Exhibit CG41, YG-062, par. 216-217
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On 31 January 2018 during a MultiChoice press conference, Mr Mawela, the Chief
Executive Officer of MultiChoice, apologised to hm = He felt that this apology did not go
far enough and expected an apoiogy n the same newspapers that had initially
published the accusation. In my view this part of the debate does not fall within the

Commission's mandate, as Mr Carrim had al civil remedies at his disposal.

He was not re-appointed as Minister in 2014 but denied that his affidavit was trying o
settle scores. He also stated that he had known nothing about the Gupta emails about

the MultiChoice/ANNY contract.

Apart from the above his main concern, as said, was not about the specific merits or
demerits of STB control but about the exercise of influence by Naspers/MultiChaice
outside the conventional ethics of lobbying o determine policies. This was a form of
‘regulatory capture”. There are obviously degrees of such lobbying which occurs in

most democratic States to some greater or lesser degree. In my view there is mo

evidence of conduct that would bring this “regulatory capture” within the ambit of the

Proclamation read with its Schedule.

The MultiChoice agreement came up for renewal in mid-2018 and, according to
Ms Mokhobo, a new contract is in place. It was approved by the new Board, negating

much of the “evidence” that t had been improperly entered into.

On 31 January 2018 Mr Mawela, the CEO of MultiChoice, referred to a review that had
been initiated by them during November 2017. The Board said “we made some

mistakes in our dealings with ANNY, but there was no evidence of corruption or any



511

illegal activity”. It said that they would not be renewing their contract with ANN7 once it

had ended by 20 August 2018. The said board of review made the following findings'"e:

‘It 5 common practice i pay for content, including local news channels.

The commercial terms of the ANNY contract are within acceptable parameters

associated with the establishment and cost of producing a news channel.

The analysis of the ANNY coniract highlighted the complexity of negotiating a start-
up local news channel- a process which is very costly. The negotiations with ANN7
began a a time when MultiChoice wanted o add local black voices to reflect more

diverse local news caverage on the DStv platform.

In addition, annual payments io eTV had escalated substantially, heading towards
R500m p.a.

The commercial rationale was to assist in the development of the new ANN7
channel by contributing to its cosis, allow it a reasonable term of three/five years to
develop and, should t fail let the agreement lapse & the end of the period as

allowed for n the contract.

The value paid to ANN7 was not abnormal relative to other local news channels
carried on the DStv platform. MultiCholice paid an amount to ANN7 for a start-up-
24-hour local news channel that was substantially lower than that paid to eTV and
higher than that paid io SABC — both established news channels. MultiChoice.

The committee found that the R25-million upfront payment to ANN7 made on 1 April
2016 was neither abnormal nor unusual. Other channels had, in the past, received

upfront payments as part of channel negotialions.

A defailed data analylics exercise covering five years of paymenis made by
MultiChoice b ANN7 was completed, and this validated the payments against the

contract.

The process of negofiating the ANNY agreemenis was a collective MultiChoice
management process and not that of an individual. In the committee’s opinion, this

materially reduced the risk of corrupt activity.

MultiChoice regularly makes submissions to regulatory stakehoiders, both formal
and informal. This is in accordance with acceptable practice. Mo irregularilies were

found in the way the regulaiory submissions were made.

No correlation was found between payments made o ANN7 and the MultiChoice

lobbying effort. However, the Commitiee believed that processes can be improved.

1112 Exhibit CC41, CC41-YC-187 o 139
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Whilst & i acknowledged that MultiChoice had in the past not performed a due
diigence on any channel ownership, the committee i of the view that n future such
due diligence should be instituted and should be compulsory for al new start-up

channsls.

Given the fluid nature of lobbying, which i part of the broadcasting and telecoms
industry globally, MultiChoice shall study international best practise and formalise
its lobbying process. The process shall be adhered b by all involved to ensure that

an accepiable line is not crossed in such activities.

When concerns were raised about the owners of ANN7, MultiChoice management
should have acted more swiftly fo escalate tssues b the Board for formal
consideration and decision.

The commitiee’s findings and recommendations have been accepted by the Boards

of MultiChoice and Naspers.”

1440. MultiChoice referred to the absence of national guide-lines on [obbying. This is, indeed,

a topic that should be seriously considered by Government. There may often be a fine
line between lobbying for commercial gain, even f done so vigorously and persistently,

anhd lobbying with the view to obtaining an unlawful advantage.

The Response of MultiChoice: Affidavit of Mr C.P. Mawela

1441. Mr CP Maweia filed a 170 page response affidavit dated 28 July 2020, together with 3

1442,

arch lever files with relevant annexuresz. He was the Group Chief Executive Officer
of MultiChoice and a registered Professional Engineer based in Dubai. He did not give

oral evidence.

The Table of Content sets out the various topics dealt with in detail n the said affidavit.
it becomes immediately apparent that many of those topics, although interesting, have
nothing to do with the mandate o this Commission. There was acceptable evidence

that the Guptas had played a role, had benefited, a had an improper influence on

12t SABC-MultiChoice Submissions
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particular officials or Ministers. | have dealt with the instances where such did become

apparent.

In my opinion, after having studied the said affidavit there are only two headings (which
would include in part criticism of the evidence of Mr Y. Carrim, Mr Kruger and Ms
Mokhobo} which are relevant and would fall within the Commission's terms of reference.
They are the MultiChoice lobbying which in paricuar | offended Mr Carrim, and the
conclusion of the SABC Agreement, with particular reference to the negotiations, SABC
Board approval and the views of the Competition Tribunal, Commission and the Appeal

Court.

MuitiChoice Lobbying

1444,

1445.

The introduction o this topic really says it dl, and i supported by documentary
evidence. It says that MultiChoice's open and unambiguous opposition o STB
decryption capability was well known and well documented. It embarked on a rigorous
campaigh against such capability and remained consistent in its position. It did so h
order to protect the interests of its subscribers, the broadcaster sector, and the public,
as well as its commerciat interests in ensuring fair competition. MultiChoice maintained

that at &l times it engaged in lobbying that was both lawfut and appropriate.

Section 195 of the Constitution reads:

“495. Basic values and principles governing public administration

1. Public administration must be governed by the democratic values and principles
enshrined in the Constitution, including the following principles:

a. A high standard of professional ethics must be promoted and maintained.
b. Efficient, economic and effective use of resources must be promoted.
c. Public administration must be development-oriented.

d. Services must be provided impartially, fairly, eguitably and without bias.
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e. People's needs must be responded to, and the public must be encouraged to

participate in poficy-making.
f Public administration must be accountable.

g. Transparency must be fostered by providing the public with timely, accessible

and accurate information.

h. Good human-resource management and career-development practices, fo
maximise human potential, musi be cultivated.

i Public administration must be broadly representative of the South African people,
with employment and persennel managementi praclices based on abilily, cbjectivity,
fairness, and the need to redress the imbalances of the past to achieve broad
representation.

2 Tne above principles apply to-

a. administration n every spinere of government;
b. organs of state; and

¢. public enterprises.

3. National legislaticn must ensure the prometion of the values and principles listed

in subsection {1).

4. The appointment in public administration of a number of persons on policy
considerations & not precluded, but nationat legislation must regulate these

appeintments n the public service.

5. Legislation regulating public administration may differentiate between different
sectors, administrations or institutions

6 The nature and functions of different sectors, administrations or institutions of
public administration are relevant factors fo be iaken intc account in legislaticn

regulating public administration.”

1446. Section 195 (1){e) contemplates public participation in pclicy making processes.
However, in South Africa there s also pubic participation beyond policy making that is
pubiic participation in the legislative process where the pubiic is invited to make written

and/or oral submissions before a Bill can be passed into law."21. There is also direct

112 Section 4 of the Promofion of Administrative Justice Act of 2000



1447.

1448.

1449

1450.

1451.

515

engagement between stakeholders and decision-makers and indirect engagement

through petitions and media campaigns.

The over-arching term “lobbying™ describes direct and indirect engagements between
the state and private parlies with the aim of influencing legislation, policy or

administrative decisions.

it was said that MultiChoice was acutely aware that, while lobbying contributed towards
a responsive democracy and better decision-making, t could also be abused. There
were no laws prohibiting lobbying o regulating its different forMs The Executive
Members Ethics Act 82 of 1998 and the Parliamentary Code of Ethics prohibit members
from receiving any payment, gift or benefit from a third party in crder to adapt a particular
view of position. Also, adl engagements with the state are subject %o anti-corruption
legislation. Corporations are subject o the Companies Act 71 of 2008 and the

Competition Act 83 of 1998.

MultiChoice states that participation by stakeholders i paricularly important in a
licensed and highly regulated industry such as broadcasting. Stakeholders must have
a say in how, when, why and o what extent their businesses are regulated by the state.
i agree that this must be so. Therefore, an enabling and stable legislative, regulatory
and policy framework is critical to the growth and viability of licensees. The sector

requires certainty and predictability.

MultiChoice has a dedicated regulatory affairs department. Its key function B fto
contribute o the creation of an enabling and appropriate regulatory framework that is

conducive to the continued growth and viability of the broadcasting sector.

it engages frequently with Government and regulatory bodies. Lobbying ks issue driven.

There s also collaboration within the industry. MultiChoice’s primary method of
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participation and lobbying & through the consultation processes initiated by the
Department of Communications, Parliament or ICASA. When responding to a paper
issued by a Minister or ICASA, it will offer its assessment of the proposal and the extent
to which it agrees o disagrees with the proposal. The affidavit refers to a number of

detailed examples.

MuitiChoice’s lobbying on the Encryption Debate

1452.

1453.

Mr Carrim had suggested that there had been improper lobbying. MultiChoice said that
this was not true. I said it dmy  actively engaged n the various consultation
processes. |t made dozens of written representations. [ published its position in the
media , for al to see. The lobbying was directed at persuading the Minister not to adopt
STB decryption capability. It said it had no knowledge of whether Mr Carrim would be
re-appointed after the 2014 elections. It said that it played no role in the decision of

President Zuma.

eTV supported encryption but this did not impact on the commercial relationships

between the parties.

To sum up: there & no evidence on which a finding can be made that MultiChoice’s

lobbying in this regard Included acts of fraud and/or corruption.

1454.

1455.

The SABC Agreement i a commercial contract between the SABC and MultiChoice,

for the licencing of rights in respect of television channels for a term of 5 years.

In terms of this agreement:

1455.1. MultiChoice acquired the right to distribute and market specific subscription and

free-to-air channels developed, produced and made available by the SABC.
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These channels are the Entertainment Channel, the News Channel, and the

SABC free-to-air digital terrestrial television channels.

1455.2. The SABC received fees in consideration for the rights to broadcast and

1456.

1457.

distribute the said channeis, and was aiso entitled to all revenue received from
sales in respect of advertising and sponsorship on all of its channels. The
SABC also acquired the right to distribute a MultiChoice free-to-air terrestrial

entertainment channet.

Certain technological requirements were included, and one such was that the SABC’s

free-to-air digital broadcasting signals should not be encrypted for the duration of the

Agreement.

The Agreement, conciuded during the term of office of an interim SABC Board, survived
the scrutiny of two subsequent Boards: the Board appointed n September 2013, which
considered and debated the agreement before proceeding with its implementation; and
the Board appointed in October 2017, which resolved to renew the agreement in August

2018. | believe that this s an important consideration.

Negotiation of the Agreement between the SABC and Multi-Choice

1458.

Mr Mawela concisely refers to the negotiation process, and, as often happens in
itigation, hearings or arbitrations, a different picture emerged than the one first
presented, after the other side was heard. This applies especially o the evidence of

Ms Mokhobo.

1458.1. MultiChoice submitted a written proposal to the SABC on 15 May 2013, setting

out the key terms of the proposed agreement, based on discussions and
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feedback from the SABC. The MultiChoice proposal, which included the

encryption constraint, was unequivocal.

1458.2. It indicated that it wished to enter info an agreement “based on the following

1459.

1460.

1461.

1462.

proposal''=", Under the heading “Proposal” there followed a numbered
paragraph setting out the terms of the proposal. The encryption constraint was

set out in paragraph 9 of this proposal.

MultiChoice made it clear that it was making “an offer” and that it appreciated that the

agreement wouid “be subject 1o both parties” board approval.

A meeting was held on 6 June 2013 between MultiChoice and the SABC. & was
recorded. A transcript was attached to Mr Carrim’s affidavit. The Commission provided
MultiChoice with a copy of the audio recording and it was noted that the SABC transcript
contained some material inaccuracies3. Accordingly, t procured a professional

verbatim transcription witch Mr Mawela attached as annexure “M49".

The recording clearly refers o Ms Mokhobo, (the Group CEO at the time) saying: “So
the only area that we are proposing o yourselves, that we come back to you, is clause
nine. As i is this afternoon, there is a meeting that's due to take place at the DOC
which s discussing precisely the DTT matter. Eh, we may actually be able to come

back to you much sooner”.

After a further discussion Ms Mokhobo said: “..we will come back to you with finaiity

on clause nine”.

122 The letter was addressed b Mr H. Motsoeneng. Exhibit CC42, Annexure LVB 014, p. LVB-148
23 M Mawela's affidavit, p 81, Footnote 148
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MultiChoice then enquired about anticipated timeframes for the SABC to revert, o
which Ms Tshabalala responded on behalf of the SABC: “...the matter i going to be
escalated to the board meeting which [is] taking place on the 12™ which is next

week...And the finality will be next week”.

MultiChoice sought clarity: “So we will hear from you after the board meeting?" The
SABC confirmed that it would, and Ms Tshabalala reiterated: “...we will also express

urgency into the matter so that when it goes 1o the board on the 12" there’s a resolution”.

Mr J. Mathews (SABC Acting Head of News) added: “We'Te quite keen fo get going and

so the, we're confident that on the 12" the board wil give us a nod".

Conclusion of the agreement between the SABC and Multi-Choice

1466.

1467.

On 19 June 2013 Ms Mokhobo wrote fo MultiChoice (copying Ms Tshabalala). The
letter' reads as folows: “The Board and Executive Management has duly considered
MultiChoice’s proposal... and we are pleased to inform you of the decision to proceed
h accordance with the proposal as the terms that will be agreed between the SABC

and MultiChoice".

In a letter dated 20 June 2013"2* MuitiChoice replied to Ms Mokhobo's letter of 19 June
2013. M Mawela has expressed the view that it was inexplicable that Ms Mokhobo did
not disclose this letier in her affidavit, or her evidence to the Commission. | must agree,
and her failure to do so, casts a cloud over the whole of her testimony as to how the

agreement was concluded. Mr Mawela wrote 1o Ms Mokhobo this:

“Dear Lulama,

124 Annexure “M51° to Mr Mawela's affidavit.

125 Annexure “M52° o Mr Mawela's affidavit.
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Thank you for your letter dated 18 June 2013. We are delightful that your board has
agreed o the broad terms as coniained n our letter of 5 May 2013. We are in the
process of drafting the agreement on this basis. | am informed that our legal teams
have already been in contact and will lizise on the finalisation of the documentation
a5 soon as possibie. We share your excitement about this mutually rewarding
project”.

it is imporiant o note that Ms Mokhobo did not respond t MultiChoice's letter of

20 June 2013, nor did she give any indication to MultiChoice that it had misunderstood

her letter.

The parties then proceeded to draft the SABC Agreement in accordance with the terms
of the MultiChoice proposal. The initial draft agreement was circulated by MultiChoice
to the SABC on 27 June 2013. The SABC made comments on 30 June 2013. After
some discussion via email, further versions of the draft were circulated on 3 July 2013,

and the agreement was signed lafer that day.

In his affidavit Mr Mawela described in some detail the commercial rationale of the

encryption constraint. It i not necessary o deal with that evidence.

The SABC News Channel was launched on 1 August 2013 and in a television interview
on the same day, Ms Mokhobo welcomed the launch as a significant milestcne for the

SABC.

Mr Carrim also made a speech a the official launch and expressed unconditional

support for the “public-private” partnership.

On 25 September 2013, the interim SABC Boards' term came fo an end. Acting
President Motlanthe appointed 12 new non-executive members fo the SABC Board. It

is apparent from the evidence given to the Parliamentary Porifolic Committee on
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Communications n December 2016, that the new Board considered and debated the

terms of the agreement before proceeding with its implementation.

On 16 October 2017 a new SABC Board was appointed for a five-year term. The new
Board renewed the SABC Agreement on ¥ August 2018"%. In an interview on the
same day, Mr M. Mxakwe, the Group CEO of the SABC, said: “"Certainly it is. (a “clean
deal™). The Board has ensured that good governance is n place for this deal. So, we're

very confident that i is".

As far as Competition proceedings were concemned, Mr Mawela described these n
some detail. Of importance is that the Competition Commission, after an investigation,
reported on 9 November 2018 that in its view the SABC Agreement did not give
MultiChoice control over the SABC archive. This clearly contradicts the stated views of

Mr Carrim on this topic.

It & n my view clear from the objective evidence referred to above, and the conduct of
the parties, that MultiChoice had entered the Agreement n good faith on the
understanding that the SABC's representatives had obtained the necessary approval
from the SABC Board and Executive Management, and held the requisite authority to
negotiate and conclude the Agreement. 1t had no knowledge of any of the internal
irregularities such as they were, and MultiChoice relied on Ms Mokhobo's personal
assurance that the SABC Board and Management had accepted its proposal before the

agreement was signed. Views fo the contrary must be accepted.

Mr Kruger gave technical evidence which Mr Mawela severely criticised as his

testimony before the Commission went beyond facts of which he could claim personal

1125 /. Bayi file, Annexure LVB 005,
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knowledge. For purposes of the Commission's mandate, there is no necessity fo deal

with different views on technical topics.

Criticism of Evidence of Ms Mokhobo

1478.

1479.

1480.

Ms Mokhobo's evidence & justifiably subject to criticism. She had no technological
expertise yet gave incorrect views relating o aspects of STB technology. Her evidence
revealed a misunderstanding of key clauses of the Agreement, but that is not the crux
As | have said, she inexplicably did not disclose MultiChoice's letter of 20 June 2013.
Her involvement in the relevant negotiations does not support her evidence that she
was “laken aback” when informed of the agreement. There was also no factual basis
for her assertion that the agreement was hurriedly effected while she was away on

leave.

The Public Protector found that she ought to face disciplinary proceedings for her role
in approving irregular increases o Mr Motsoeneng's salary. However, she resigned

between the Public Protector's provisional and final reports on 15 November 2013 and

17 February 2014 respectively.

In conclusion on this topic, there 5 no evidence that MultiChoice had been involved in
any improper, unlawful conduct, sfifl less conduct which amounted © fraud or

corruption.

The Irregular processing of VISA applications of the Guptas’ Indian employees for

ANN7

1481.

Mr Sundaram was offered the position of Editor whilst in India by Mr Goel. He
considered the employment contract presented o him by Mr Goel and he subsequently

recruited other colleagues in India to join him at ANN7 in South Africa. Upon the
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negotiations of his contract of employment he was informed by Mr Goel that he would
receive an ‘infra-company’ visa and that he would be awarded permanent residency n
South Africa, even though his presence n South Africa would be dictated by a two-year
employment contract. He stated further that Mr Goel informed him that an Intra
Company Transfer Permit would be issued in no time as they had an arrangement with
the High Commissioner in South Africa. Mr Sundaram testified that he did not go for
any interviews or followed any other processes other than attaining a vellow fever
certificate and police clearance certificate which he submitted for the purposes of his
visa appiication form. Mr Sundaram was issued with an intra-company visa, even
though Infinity Media had no roots in India and Essel Media had no relation or business

association o Infinity Media.

1482. In his book Mr Rajesh Sundaram writes:

“The Guptas seemed 0 know when the labour department was sending an inspector
b the site. All Indian nationals would be moved away, and the inspectors would be
taken © lunch afterwards. ‘It does not cost money o buy loyalty of an official in
South Africa. Al it takes s a free meal o a drink’, Atul boasted b me once."1127

1483. At some stage in his book Mr Sundaram wirites about how Mr Ashu Chawla could pull

strings in government. He wrote:

“Ashu was the CEQ of the Gupta-owned Sahara Computers. He had lived in South
Africa for many years and was the Gupta's point man for any coordination with the
president and the South African government. He was particularly close o President
Zuma's son Duduzane.

| heard his name mentioned for the first time when | was asked o apply for my
temporary residence permit under the intra-company transfer process before | left
India for South Africa.

1t ean take months O get a South African work permit. It is a cumbersome process.
We have o advertise the position in South African newspapers and then wait for six

"7 R Sundaram, 'indentured’ p63
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months, after which we provide evidence that we have not found a suitable local
candidate. Only then can we start the process of getling a work permit. Even so,
there i an official who does not agree, the request for a work permit can stil be
rejected, Laxmi had told me right after | signed the centract o work for Infinity
Media.

‘But Ashu j 15 a genius, and he has found a way around t. We wil show the visas
of pecple geing 1o work in South Africa as infra-company transfer. Just fil in the visa
form, get police and medical clearance and get back o my office. My office wil issue
papers certifying that you are an employee of Essel Media being transferred to
South Africa’ Laxmi added.

‘But al the people | have recruited o be the core team fo launch ANN7 have got
centracts from Infinity Media and not Essel Media. They have never worked for

Essel Media. | hope this i net illegal?’ | asked.

‘Absolutely legal, Rajesh. What rubbish are you thinking? Trust me Ashu Chawla
will fel Shakeel at the Scuth African High Commission i accept your applicafion
forMs Shakeel and his bosses at the visa section have a message from the Scuth
African president's office o expedite the visas. Do you think the president would do
something illegal?

Uday Kumar from HR went o the High Commissicn directly without informing Ashu

a day later.

The High Cemmissien refused him entry, the reception connecied him v the visa
section, and the guy who picked up the phone told him, ‘There is no Shakeel at the
visa section.’

Laxmi was very upset when he found out. He sat Uday down and read out the rules

for applying for a visa in the future.

‘Lock Uday, | am upset that you would make such a stupid mistake. You should
inform Ashu ji, and cnly when he tells you the appointed date and time should you

go or send anyene i the High Commission.

I & not simple. They have fo speak with the most senior people in government, and
only after that & a message sent o the High Commission fo accept documents and
process them without creating a fuss,” Laxmi said n a tone that was not his usual
polite one.

So it was clear fo me very early on, even before | ever met him, that Ashu could pull
sirings n the government. He was close to the president and had a reputation for
getting the foughest jobs done expeditiously for the Guptas.”
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8

dated 4 October 2013 objected to the evidence of M Sundaram on the basis that he,
inter alia, had entered into a valid written employment contract which had a
confidentiality clause n . They contended that he was bound by the terms thereof and
should desist embarking on a smear campaign against their client and from publishing

any commenis in regard 1o his employment with them.

The former Director-General of Home Affairs, Mr Apleni made a submission to the
Commission dealing with the allegations made by Mr Sundaram. The Parliamentary
enquiry which was conducted into the same issue is relevant to this portion of the

evidence. Mr Apleni explained the visa process as follows:

"10. It is also important o indicate that any first visa or permit to enter the Republic,
under the Immigration Act i applied for, and issued, at a South African High
Commission o Consular Mission in the couniry of residence of any individual
wishing to enter the Republic. The exception couid be for those countries that are
visa exempted. It s further important to indicate that South African High Commission
a Consular Mission i managed by a person appointed by the Department of
International Relations and Cooperation.

{DIRCO) and the visas are issued either by an official of the Department of Home
Affairs or, in cases, were a department official has not been deployed, by an official
o DIRCO. In this regard, | wish to refer the attention of the Commission o an
Agreement signed between the Department and DIRCO, which Agreement is
attached hefeto and marked Annexure 8 for ease of reference. Furthermore, an
exiract of the delegations issued in terms of Section 3{2) of the Immigration Act,
which were applicable during the time | was Director — General of the Department
& attached mariked (Annexure “8A". | point out that the issue of visas by foreign
mission & delegated to an Administrative Officer or Foreign Assistant whilst the
issue of work permits i delegated to an Administrative Officer or Foreign Assistant
whilst the issue of work permits i delegated %o a Contrel Immigration Officer or
Senior Administrative.

1128 Exhibit CC1 (b) —-RS -29 Annexure “F1 o F4"
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11. As explained on paragraph 9 above, on receipt of the memo from the Minister's
office, on the 17th September 2013, my then office requested Inspectorate Unit to
investigate the matter and provide a repert regarding their investigaticns into the
matter. The investigations were finalised and was forwarded to the Minister’s office
as evidenced by (Annexure 9). In summary, the report dealt with the 8 foreign
nationals alleged fo be in the country without proper documents, 40 foreign nationals
employed at ANN7, of whom 9 were on visitor's visa. However, 3 of the employees
had already left the Republic and on the six remaining, the emptoyer indicated that
they already approached the Department for a waiver of the requirements for a work
permit. 31 of the employees were found © be n possession of Intra-company
tfransfer visas. However, 1 employee had aiready left, which employee was found fo
be Mr Sundaram.

12. With regard o the 8 foreign employees, the Report indicated that:

{i) The employer confirmed 4 employees, namely, Anand Prakash, Sanjay Pandey,
Deepak Kaushik and Vishnu Shankar. However, the 3 departed from the Republic
on the 5th and Bth September, respectively, except Anand Prakash.

{i) The other four {4), namely, Ravi Puri, Shamin Hussain, Y.P. Singh and Suni
Kumar, who were consultants, and employed by Esset Media and ali have since left
the Republic.

Therefore, the investigations, according to the report, covered a wide spectrum of
foreign nationals who were employed & ANNY. The owverall interpretation of the
report is that the foreign nationals at ANN7 had documents, however some not
complied with the conditions of their visas. It 5 also imporiant o note that when the
submission was forwarded to the Minister.”

1486. Question No. 2490 was posed by Mr Mcintosh of Cope to the Department as foliows:

“Whether the Department will take any steps with regard to allegations {details
furnished) that some staff members from India were employed illegally and withaut
work permits by Afrika News Network 7. I not, what 5 the Department’s position
with regard to (a) this matter and (b) other whistle blowers who bring simitar
occurrences fo the attention of the Department. If so, what are the relevant details?”

1487. The Department responded that it acted immediately on the allegations:

"A pretiminary investigation conducted by the Department confirmed that eight
foreigners were in possession of visitor's permits and in the country legally. The
condition of their permits allowed them fo attend business meetings. The
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Department discovered that four of the eight foreigners had aiready left the country
and the remaining four were found to be conducting training for the employees but
they were not on the payroll of ANNT.

Despite the fact that ANN7Y did not consider them io be their employees since they
were not remunerated for such an activity, the Department found that the four
persons have viclated the conditions of their permits and were therefore ordered o
leave the countiry. The Department has confirmed that they al have left the country.”

1488. The Department also stated that whistle blowers were encouraged fo call the

departmental hotline and were expected not fo prove the allegations. The reply to the

National Assembly was published on 20 September 2013.

The nature and depth of the relationships between Mr Jacob Zuma and the Guptas

1489. Mr Sundaram'2 is a journalist from India who has over 23 years of experience having
worked with various media houses. He came to the Republic of South Africa fo take up
employment with Infinit y Media Networks (Pty) Ltd (“Infinity Media™). He stated that he
was approached by Mr Laxmi Goel ("Mr Goel’), the owner of Essel Media, a joint
venture partner with the Gupta family in Infinity Media. He was employed as an editor

whose obligations included setting up the ANN7 TV station.

1490. In the main his evidence dealt in some part with “The New Age", the “New Age Breakfast
Briefings”, the SABC Archive deal and his reply to the criticisms of his affidavit by Mr M.
Wiliiams, the editor of the New Age Newspaper from 2012 to 2017, as well as the editor
of the television news channel “African News Network 7° (“ANN7"y'20, Mr Wiliams

chose not fo testify before the Commission nor did he apply to cross-examine anyone.

122 Affidavits and Exhibits CCt{a) + (b}, {) his book, and 1(e). Submissions by M M Wililams regarding M
Sundaram's affidavits, Supplementary affidavit CC(1)(g), Transcript File 1/3, Day 104, p. 4 of 219

3¢ Submissions by M W. Williams, Exhibit CC{1}(e)
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1491. In his first affidavit of 5 April 2019 he gave a brief background summary of the New Age
topic, the ANNY channel, but also the SABC archive deal, which { will revert to under a
separate heading. He also described visa and labour law violations by the Guptas which
i5 a topic b be referred to the Department of Home Affairs, which he did. His

supplementary affidavit of 20 April 2019 will be dealt with under a separate heading.

1492. it is useful and appropriate to quote from his first affidavit:

" arrived in South Africa on the 3rd of June 2013 and stayed here til September 2,
213, During this time | worked with the Gupta family owned Infinity media and
worked as “Editor” b set up 24/7 television news station called ANNY.

An account of my interactions with the Gupta brothers, former Saouth African
president Zuma and my axperience setting up the television station have been given
in the book “Indentured, Behind the Scenes at Gupta TV

| hereby affirm that the contents of this book and events described in & are true fo

the best of my knowledge.

After | arrived In South Africa | got to know that the then president Jacob Zuma's

son Duduzane was a 30 percent shareholder in Infinity media.

However, it was president Zuma who was more involved in the project and its setting

up than his son.

| was part of a delegation from Infinity media that had three meetings with president
Zuma at his official residence in Pretoria to review progress of the television news
channel ANNY.

The delegation comprised of Ajay Gupta, Alul Gupta, Nazeem Howa, Moegsien
Williams, Ashu Chawla and me.

These meetings comprised of two parts. The first hour and a half was spent telling
president Zuma about the progress in the television project. Here he was (sic) brief
about the progress in the construction of the studios, hiring and technical purchases.
He would also give feedback on various aspects of branding. For instance he would

give feedback on the logo designs.

He also had a keen interest n the invesiments being made for the projects. Major

expense heads were narrated o him.

He would also discuss at length about the editorial policy he would want the station

b follow. This included instructions to ensure that the station does not end up being
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an “out and out propaganda station for the ANC". He wanted the editorial team to
cover news items related to his rivals within and outside the ANC, but wanted to

subtly show them in a negative light.
Duduzane Zuma was never part of these meetings.

The second part of these meetings were about businesses other than the proposed
television project. | was asked 1o move out of the room during this time.

But from my conversations with Atul Gupta, Nazeem Howa and Ajay Gupta t was
clear this time was ulilized o seek Zuma's help ©© overcome challenges in their

other businesses.

Afer one such meeting | was told by Ajay Gupta that they had complained fo
president Zuma about how the Independent Election Commission, I[EC was not
giving the Gupta owned newspaper “The New Age" any adverlising from its multi
million Rand advertising budget. He said rival newspapers were being paid. He
told me that at the end of the meeting the president assured them that he would look
intc the matter.

The second half of the meetings were also used o inform president Zuma about his
cabinet colleagues who were reluctant fo attend the “New Age Breakfast Briefings”

organised by the Gupta owned newspaper and aired on SABC.

| was told by Nazeem Howa that these “Breakfast briefings” were ‘insanely
profitable” for them as the entire cost of broadcast was bome by the SABC. The
New Age had 1o invest n just the flimsy permanent props and the cost of the venue
and hospitality. They earned by selling tables {sic) at these events. He told me that
often times {sic) the cost of the venue and hospitality was alsc picked up by the

department or ministry that the dignitary came from.

He also tcld me that the tables ioo were sometimes booked by the depariments and
ministries from the budget.

| was told president Zuma helped not only in convincing the ministers and officials
b attend these events and would also persuade them o use tax payers money o

pay for the venue and hospitality and ask stakeholders to buy tables at these events.

As Duduzane Zuma was a shareholder in the Gupta's media venture at that time,
he would be a direct beneficiary of these ‘insane profils”.

These meetings happened after what is now known as the “Waterkloof scandal”.
The scandal and it {sic} fallout n the media had made little impact on the relationship
between the Gupta brothers and President Zuma.

Zuma met the brothers warmly and extended al courtesies and hospitality o the
brothers and took to them as close confidants.”
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Mr Sundaram ’s visits to President Zuma’s Official Residence

1493. Reference has been made above fo Mr Sundaram's affidavit. The crux of his affidavit
is that the Infinity Media delegation which included himself had three meetings with
President Zuma at his official residence in Pretoria. Mr M. Williams, Mr Ajay Gupta, Mr
Atul Gupta and Mr N. Howa were the others. His interactions with the Gupta brothers
and former President Zuma were also described in his book “indentured, Behind the
Scenes at Gupta TV", the contents of which he confirmed as correct. He testified that
President Zuma showed particular interest in the television project and investments
made n the project. Mr Sundaram testified that President Zuma even discussed the

editorial policy at length with the Gupta brothers.

1494. His second supplementary affidavit’'*! is more detailed. He arrived n Scuth Africa from
India on 3 June 2013 and remained n South Africa untl 2 September 2013. During this
time, he worked with the Gupta family-owned Infinity Media as “Editor” 1o set up the
2417 television news station called ANN7. He was part of four meetings between former
President Zuma and the ANN7/The New Age teams. Three of these meetings took
place at his official residence and the 4" at the Midrand office of ANN7. Each one of

these meetings is dealt with below.

The First Meeting: 22 June 2013

1495. The first meeting took place on 22 dne 2013. Mr Sundaram testified that he was told
by Mr Atul Gupta on 21 June 2013 that the appointment with President Zuma was
scheduled for 39h30 the following morning, namely, 22 June 2013. He had earlier been
told 1o prepare a detailed presentation about al aspecis of the proposed TV project for

the President. Three copies of his presentation were printed and bound. The

'3 Exhibit GC{1)(b) of 29/4/2019
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presentation contained details of such a confidential nature as wouid normally only be
shared with stakehoiders. He was aiso told that the President’s son, Mr Duduzane was

a 30% shareholder in Infinity.

He was told that there would be a meeting with President Zuma a few days before the
first meeting took place, but this could not happen as the President was not in Pretoria.
He was also told that Mr Ashu Chawla, a trusted employee of the Gupta family would

be the point person for the family at the President’'s office.

At the President's residence the security was very lax. Mr Ashu Chawla had conveyed
the vehicle's registration number and the driver was waived in without fuss. No
identification was asked for. They were ushered into a well-appointed room o the
extreme right of the entrance. They were not frisked, were not asked to pass through
metal detectors and were not required o give over names and details to any security
personnel. Neither his cell phone nor his laptop was screened. Mr Chawla was waiting
in the room when they entered. He described the room: there was a shelf with a neat
collection of ieather-bound books, there was a television set mounted on the wall at the
far end, a coffee table in the middle with couches around it and ornate chairs in each
cormer. The evidence relating to the details of the features of the rooms or what was in
the rooms was only impontant in case President Zuma disputed that such meeting took
place or disputed that Mr Sundaram attended the meetings n question. As it turned out,

Mr Zuma did not dispute anything.

After about an hour the remaining members of the Gupta delegation appeared. He was
told by Mr Nazeem Howa (“Mr Howa") that the two chairs closest 1o the entrance were

reserved for the President and the head of their delegation, Mr M. Williams.

There was another delay. In the meantime, Mr Ajay Gupta explained the origin of the

channel name. He said that t had been suggested by the President himself during the
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last meeting they had with him on this issue. “Africa News Network” had been taken,

so they decided fo add the “7".

After a further delay President Zuma entered the room. He apologised for the delay.
He said that he had been away from Pretoria and, because of that, there was a number
Ministers whc needed to meet with him. Mr Sundaram and Arun Aggarwal were
intfroduced. He and Arun were intfroduced. The President said: “ soon have fo go back
to the meeting | left behind. | know there are a lot of things to discuss, but like they say
in Zulu we wil just skin the animal today. We must leave the rest for later”. Mr
Sundaram handed the President a copy of his presentation and summarised the

content.

The phrase used by the President “we will skin the animal today” & a phrase used in
isiZulu as Prof OTM Nxumalo explained in a “Bayede” publication. It must obviously not
be taken literally and context is important. it & unlikely that the President spoke in
isiZuls but the importance of this phrase is that Mr Sundaram, of Indian descent, was
able o remember a phrase that s often used in the isiZulu language. His memory of
this particular phrase serves to support his version that he was present at a meeting

where someone conversant with that phrase in isiZulu used it.

The President had a number of comments about what he preferred o see. For example,
he said that he did not like the allegedly repetitive news presented on eNCA. After that
it was menticned that they wished o discuss the newspaper and commercials, and that
the television personnel should leave, the President warmly shook their hands, walked
them o the door and shook their hands again. All three meetings with the President

ended in this way.

Mr Sundaram tesiified that he was later told by a member of The New Age marketing

team that the remainder of the discussions were crucial for the paper to get government
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advertising and bring hard-to-convince Ministers and officials in as guests on The New

Age Business briefing.

After the so-called Waterkloof airport scandal, some Ministers and officials seemed
reluctant to be seen in public with Mr Atul Gupta or on a platform hosted by the Gupta
newspaper. M Alul Gupta told him that these Ministers and officials were convinced
after a nudge from President Zuma. The bad press and public oufcry following that
incident did not seem fo have made any difference to the relationship between
President Zuma and the Gupta family. In the three meetings with President Zuma of
which Mr Sundaram was part, the two brothers bonded well with the President and
joked occasionally about the scandal. Mr Sundaram testified that t was like nothing had
happened. The brothers had fairly free access b the President’s residence and the
President often defended his friendship with them. That the Gupta brothers had fairly
free access o the President’s residence s supported by an event about which Mr
Sundaram did not testify. It is an incident about which Mr Njenje testified in respect of
the State Security Agency. He testified about a day when he attended a meeting a
President Zuma's official residence in Pretoria, n President Zuma's absence, where Mr
Ajay Gupta had a meeting with Ms Susan Shabangu who was Minister of Mineral
Resources at the time. Mr Njenje testified in effect that Mr Ajay Gupta was behaving
as if he was in charge and effectively taking Minister Shabangu o task for certain delays
in her Department either processing a certain application for a Mineral right or the award

of that right to one or other of the Gupta entities. He said he had to intervene.

In his book “Indenturzd” Mr Sundaram gives more details about this meeting. Here

is his detailed version:

"Two days had gone by since we had been told about the meeting with Number 8,
and there was still no talk of when we would meet with the president. Then, on one
Saturday, 21 June & about 11 pm, when we had just returned home from office, |
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got a call from Al informing me that President Zuma would return the following

morning, and we had an appointment with him at 9:30 am.

| had moved out of the guest house by then and inta an apartment that | shared with
Arun. | woke up early and made tea. Arun came out of his room in a smart green
suit. ‘So we are meeting the big man today,’ he said, almost taunting me to come
up with a humorous retort. ‘Yes, we ae meeting the big man for two hours today,’l
said. 'Let's finish our tea and get %o the office quickly. | don't want us o be
respansible for delaying the meeting.’ [ ook the apartment keys out of my pocket

and pointed them towards the door. ‘The driver is waiting downstairs.’

We reached the Midrand headquarters of The New Age n about 15 minutes. We
worked for a couple of hours before Aslam called to tell us that a car from the Gupta
fleet had arrived o take Arun and me to Preloria. ‘Please leave immediately and
take the three copies of the presentation with you, Rajesh ji. Ajay ji, Atul ji, Nazeem
j and Mr Wiliams will leave in a convoy shertly. | have sent your vehicle number
and details to Ashu Chawla, he will be waiting for you at the president's residence.’

Ashu was the CEO of the Gupta-owned Sahara Computers. He had lived in Scuth
Africa for many years and was the Guptas’ point man for any coordination with the
president and the South African government. He was particularly close to President
Zuma's son Duduzane.

| had heard his name menticned for the first time when | was asked to apply for my
temporary residence permit under the intracompany transfer process before | left
India for South Africa. It can take menths to get a South African work permit. It 5 a
cumbersome process. We have fo advertise the position i Scouth African
newspapers and then wail for six months, after which we provide evidence thal we

have not found a suitable local candidate.

Cnly then can we start the process of getting a work permit. Even so, f there s an
official whe does not agree, the request for a work permit can still be rejected, Laxmi
had told me right after | signed the contract to work for Infinity Media. ‘But Ashu ji is
a genius, and he has found a way arcund t. We will show the visas of people going
o work in South Africa as intra-company transfer.

Just fl! n the visa form, get police and medical clearance and get back o my cffice.
My office will issue papers certifying thal you are an employee of Essel Media being
transferred o South Africa, Laxmi added. ‘But al! the pecple | have recruiled o be
the core team 1o launch ANN7Y have got contracts from [nfinity Media and not Essel

Media. They have never worked for Essel Media.

| hope this & not ilegal?" | asked. ‘Absoclutely legal, Rajesh. What rubbish are you
thinking? Trust me, Ashu Chawla wil tell Shakeel a the South African High
Commissicn %o accept your application forms. Shakeel and his bosses at the visa
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section have a message from the South African president's office to expedite the
visas. Do you think the president would do something illegal?’ Uday Kumar from HR
went b the High Commission directly without informing Ashu a day later. The High
Commission refused him entry, the receplion connected him 1o the visa section, and

the guy who picked up the phone told him, ‘There is no Shakeel at the visa section.’

Laxmi was very upset when he found out. He sat Uday down and read out the rules
for applying for a visa in the future. Look Uday, | am upset that you would make
such a stupid mistake. You should inform Ashu ji, and only when he tells you the
appoinied date and time should you go or send anyone o the High Commission. it
&5 not simple. They have b speak with the most senior peaple in government, and
only after that & a message sent to the High Commissicn o accept the documents
and process them without creating a fuss,” Laxmi said in a tone that was not his

usual polite one.

So t was clear to me very early on, even before | ever met him, that Ashu could pull
strings in the government. He was close fo the president and had a reputation for
getting the loughesl jobs done expeditiously for the Guptas. When Arun and [ went
0 the car, we heard 'Ram Ram, a greeling popular in North India's small towns and
villages, curicusly from one of the Guptas' white drivers.

An cverwhelming majority of the personal employees that the Guptas had were
white. This always baffled me a bit. For all the talk Atul gave us about his ‘objective’
b empower the ‘poor and suffering black population' that was still ‘being crushed
under economic apartheid’, [ did not see a single black employee during my various
visits 1o their residence.

The chefs were Indian nationals, the bodyguards were mostly white, and so were
the people who served food b the guests. The driver politely changed the radio
station to Lotus FM, which played music in various Indian languages.

There was a Gujarati Hindu prayer on. | am not religiously inclined and asked him
i change o any radic station he preferred. It was an easy journey from Midrand to
Pretoria that Sunday morning, as the rcad was free of weekday traffic. Ashu kept
calling every few minuies to find out where we were, and the driver would give him

our exact coordinates.

We reached the main gale of the president's residential compound and were
slopped &l the security checkpoint. Compared o my experience as a journalist i
the United States, UK, [ndia, Afghanistan and even post-conflict Sri Lanka, the
security al President Zuma's official residence was really very lax.

Ashu had conveyed the car's registration number, and the driver was waved in
without any fuss. The security personnel did peer into the car as we passed by, but
they did not ask us for any identification, although Arun and | were carrying our
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Indian passports just in case. The car drove lo the front stoep of the main building
and dropped us at the entrance. The driver then parked right n front of the stoep
among about a dozen cther cars. “The president must be having a busy Sunday,'

Arun whispered fo me.

We were ushered into a well-appointed room to the extreme right of the entrance.
There was no frisking, we were not asked o pass through metal detectors and were
not required to give our names and details o any of the security personnel. We just

walked in.

| was carrying my cellphone and my laptop as well as the fhree copies of the spiral-
bound presentation that Atul had wanted i be printed and bound: one for President
Zuma, one for Ajay and one for me b keep in my hand while |1 made the

presentation.

Electronic devices are generally not allowed o be carried for such meetings and
even when they are allowed they are thoroughly screened by security personnel. |
could not see any X-ray machines a the venue. | could not figure out if this was
special freatment for the Gupia delegation, o if the security was generally of a low
standard. Ashu was waiting n the rcom when we entered. This was Arun and my
first meeting with him.

Ashu was a reticent man n his mid-forties. He was not very outgoing and seemed
very preoccupied. He gave us a limp handshake and went back o the comer of the
room opposite the door at the far end. His phone was charging, and he was
constantly sending and receiving messages. ‘When are the others joining us?* |
asked him by way of making polite conversation. He gave me a bit of a smile and

continued o fiddle with his phone.

The room had a shelf with a neat collection of leather-bound books; there was a
television set mounted on the wall at the far end, a coffee table i the middle with
ccuches arcund & and ornate chairs in each corner. Ashu seemed worried. While
the place seemed like a waiting room, there was no one else there, only the
delegation from the Guptas. | had seen many cars parked outside; surely there were
imore visitors?

It scon became clear to me thal we were not packed into a general ‘isitors' rcom’
and that this was a space specially reserved for us. There was a knock on the door.
Ashu jumped up. It was a member o staff from the president's coffice who came n
o ask ¥ we would like ‘water, tea or coffee’. 'No, thank you very much,” Ashu decided
for alt of us. Arun and | nodded politely n agreement. | was wondering why the
others were not here if we had an appointment a 9:30. It was already 10.

Ashu's body language made it clear that something was amiss. After another half
hour passed, the door opened, and the remaining members of the delegation
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entered. Alul entered first, dressed in a dark suit, followed by Ajay m casual trousers

and jacket. Nazeem and Moegsien appeared in their usual smart suits and ties.

Ashu sprang to his feet and rushed towards the door, bowing o touch Ajays feet.
He then moved quickly and touched Atul's feet. Ajay acknowledged this gesiure of
respect like any North Indian feudal lord would; he made a half-hearted attempt
stop him. ‘There are a ot of visitors today, sir, but we have been told he will come
and meet us soon. Please sit, sir, Ashu told Ajay.

The two chairs closest o the enirance were reserved, | was told by Nazeem, for the
president and the head of cur delegation, Moegsien. Nazeem sat on the couch near
the entrance, facing the chair reserved for the president, and Ajay sat beside him.
Arun and | sat on the couch opposite them, with me next to Moegsien. Atul sat on
the chair near the television. Ashu sat in the corner opposite Atul, fiddiing with his

phone, which was still charging.

The staff member from the president's office came in again and asked f we needed
any drinks. We asked for various beverages, which were soon served. ‘You
journalists have no issues iaking advantage of hospitalily paid by the taxpayer?'
joked Atul. 'Why? | pay taxes here in South Africa. Why shouid we not? | asked
him, oniy half-joking myself. 1 was only kidding. You know we have paid taxes for
all our companies from the day we started our business.

Ajay ji has a philosophy about taxes. When God has given us so much wealth, why
shouid we do something as petly as not pay taxes and always be scared of being
caught?" he replied. He iooked at Arun and said, “You are a chartered accountant.
You know how it is in India. Al the respeciable companies maintain two bocks. Crne
for internal use, and one for the fax department. We have never done thal.' It was

now about 20 minutes since Ajay had come in, and he was getting visibly impatient.

He turned to Ashu and made a gesture. Immediately Ashu left his phone and went
out. He came back a few minutes later. ‘Ajay ji, there will be a further defay. | am
told he B in some long meetings with ministers. We have been asked io wait,’ Ashu
said. "You know | hate to wait, Ashu j. Piease tell them we wil have to leave if he
does not have time for us today,” he said. | couid tell Ajay was not his caim seif now.

Ashu again left the room and did not come back for quite a while. While he was out
of the rcom, Ajay started explaining the origin of the channel name. ‘President Zuma
suggested we name the news channel "Africa News Network™ n the last meeting
we had with him on the issue. The name was aready taken, so we decided to cal #
“Africa News Network 77,

We must make ihe president feel imporiant, and tell him that we are taking
suggestions given by him seriously. He will like t if we seek suggestions from him
on how to run the news channel. He would like to see us as his own channel. We
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do not have fo implement &l his suggesticns, but he would ke it ¥ we ask him for
advice.' Atul then took out the TV remote and switched b the Indian news channel
New Delhi Televisicn, NDTV. ‘We want ail the graphics on our channel like NDTV.

We should have the graphics at the top and the bottom of the screen. There shouid
be many layers. The pecple of South Africa want a screen that keeps moving and
updating. They do not get that with eNCA' [ tried explaining to him how it was
considered less sophisticaled o have foo many graphic bands and elements on the
screen, how & would be better i have a cleaner screen with a graphic band only in
the Jower third of the screen. This was not what he wanted fo hear. ‘| want the screen
i be cluttered; we must dazzle our viewers with as many elements as we can.' It
was past noon now, and Atul was getting very impatient.

Ashu, whe had come back, was sent out again fo inform the president's pecple that
we would be leaving. ‘We will come back ancther day for the presentation,” Atul said.
Ashu left the room and returned within a few minutes. ‘Ajay ji, President Zuma has
sent word that he will come out of the meeting and see us for a while. He wants us
to wait,' Ashu tald Ajay. Even as he was speaking, President Zuma entered the

room.

1 am very somry about the delay. | was away from Pretoria and there are many issues
my ministers want to discuss with me,’ President Zuma said as he came into the
room, alone, with a broad smile on his face. He was nct as tall as | thought he would

be. | could sense from his informal demeanour that he knew the brothers quite well.

Ajay introduced me and Arun. ‘This i Rajesh Sundaram. He is the editor of the
television project, and this is Arun Aggarwal. Arun ji is the business head. They have
both come from India recentlty and have many years of experience working with
large international networks. You know the other gentlemen.' 1 soon have to go back
o the meeting | left behind. | know there are a lot of things to discuss, but like they
say n Zulu we will just skin the animal tcday. We must leave the rest for later,
President Zuma said. 'Sir, | will ask Rajesh o give you a quick overview of the
project. He will answer any questions you may have, and then we will ask the TV
team io leave, and we can discuss issues related fo the newspaper, Ajay said,

pointing to me. | handed President Zuma a copy of the presentation.

‘See the logo on the presentation, sir, it & ANNY. Like you said we are calling the
channel Africa News Network. We are following all the things you told us, sir,’ Ajay
told President Zuma, and pointed %o the logo. The president seemed impressed.

He smiled at Ajay in acknowledgement. ‘This will be the most technclogically
advanced television news station in South Africa. The broadcast, newsroom

automation and production systems we have are used by the top news networks o
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the world. Our newsgathering reach will be the widest among our peers, with

bureaus, studios and live sources proposed in every province.

We will also have a network of correspondents across major African and world
capitals. Our newsgathering team will be predominantly female and young. We will
train our journalists and technical staff b the best international standards,’ | said as
President Zuma flipped through the bound pages of the presentation, stopping
occasionally o read. 1 explained the programming mix and the emphasis on
provincial news through two provincial news bulletins a day, the daily Africa bulletin
and half-hour bulletins on sports, entertainment and lifestyle. He listened intently
and did not seem impatient to get back to the meeting he had left midway.

| explained o him how the integration of the newsroom and main studio, and placing
the main anchors’ desk on a revolving platform, would give every bulletin and time
band a different look. | told him about the various visual elements on the news floor,
the robotic cameras and the state-of-the-art PCR. 'Please leave a copy of the
presentation with me. | will study & in detail and will get back to you with input in a
couple of weeks after President Obama's visit when we meset again. It looks good
now. | think you should keep the funny shows out. Lampooning paliticians for cheap
humour s not news.

| hate the one they have on eNCA Zuma told me. 'The news on eNCA i repeated
a lot, and that irritates the audience. You seem o have a broad programming mix,
s0 you will not have to repeat so much. No bulletin should be repeated, it should be
served fresh,’ he added. 'Sir, now we will discuss the newspaper and commercials.
| will ask my colleagues from TV to leavs, Ajay said, looking at us.

As we rose o leave, President Zuma got up too and warmly shook our hands. He
then walked us to the door and shook hands again before we lefi. Al three meetings
| had with President Zuma ended this way. Nazeem, Moegsien, Ajay and Atul stayed
on. | was told later by a member of The New Age's marketing team that these
discussions were crucial for the paper to get government advertising and bring hard-

to-convince ministers and officials in as guests on The New Age Business Briefing.

After the Waterkloof scandal, some ministers and officials seemed reluctant fo be
seen in public with Atul or on a platform hosted by his newspaper. These ministers
and officials were convinced after a nudge from the president, Atul told me. The bad
press and public outcry following the incident did not seem o have made any
difference to the relationship between President Zuma and the Gupta brothers. In
the three meetings with President Zuma that | was a part of, the two brothers bonded
well with the president and joked occasionally about the scandal. It was like nothing

had happened.
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The brothers had fairly free access to the president's residence, and Zuma left his
ministers waiting for hours o attend meetings with the Guptas. Atul once showed
me newspaper clippings of President Zuma defending his friendship with the Gupta
family in parliament. ‘Zuma, who was forced to publicly defend his relations with the
Guptas for the first fime since the plane-landing scandal, dismissed all allegations
against him in relation o the Guptas as “rumours”,” he said. ‘See, | told you the bond
that we have with the president & deep.

The media and the DA will Ty its best b create a rift between us, bul he wil stand
by us lke a rcck. The president will defend us always,' he said, showing me the
newspaper clippings. | found the discussions of commercial issues of The New Age
and ANNTY intriguing. There had been a lot of noise about The New Age and the way
the government supporied it, and t seemed o me that these discussions were

probably around a similar kind of support for ANN7."

The Second Meeting

1506. The second meeting occurred during July 2013 but Mr Sundaram could not remember
the exact date. However, he testified that it was a Sunday. It took place in the room in
which the first meeting had taken place, and was attended by exactly all the people who
had attended the first meeting. This time Mr Chawla picked him and Arun up from the
Midrand office. The meeting reviewed the progress of the studio project but the primary
focus was on “editorial content” and President Zuma wanted to share his vision thereof.
The seating arrangement was identical to the last one. When the President arrived he
was shown the channel |D, and asked to see it a number of times President Zuma said
that it looked impressive. He made certain suggestions, namely that they should not
convert this into a publicity channe! for the ANC and himself. If they did that, they would
have no credibility. The views of the opposition and his rivals in the ANC had to be
presented as well. The eNCA only presented the government and himself negatively.
They needed a channel that presented the positives that the government was doing.
He added that he would be in Mpumatianga the following week and that he would meet
people in the local communities and announce measures for their welfare. President

Zuma said that he was sure that eNCA would not cover that but would seek out
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opposition supporters and report negatively. President Zuma added that their teams
should be present two days before him to do background reports. He was assured that

this was possible.

Mr Nazeem Howa then asked the President to recommend journalists and presenters.
The name of M Jimmy Manyi then came up for the first time. The President offered o
speak to him regarding tak-shows. He aiso wanted to know the names of any other
high profile journalists who would be selected. Mr Sundaram added that it was strange
fo him that the President would allocate two hours of his time on a Sunday 0 the ANNY7
project. Mr Sundaram testified that the intensity of President Zuma's interest in the
project was like that of a full shareholder. He exited the meeting in the same manner

as he did the first. The newspaper team remained behind.

Mr Sundaram later asked M Nazeem Howa why the President showed so much
interest in editorial and personnel matters. The reply was that his son, Mr Duduzane
Zuma, held a 30% share in the company. K the newspaper was able o get government
advertisements, they would be able to break even in the first year. If the news channel
that he was heading would be pro-ANC and pro-Zuma and wouid be headed by peopie
close to the President or even chosen by the President himself, there would, in his
opinion, be a clear conflict of interest in the light of his son's shareholding in the

newspaper and television news channel.

| directed the Commission's Legal team and Investigation team to establish whether
President Zuma was at Mpumalanga during the week he said he would be in
Mpumalanga. As a result of that direction it was established that during the week when
Mr Zuma had said he would be at Mpumalanga, a journalist Ms PFillay furnished the
Commission with an affidavit to the effect that she attended an event at Bushbuckridge,

Mpumalanga, which was addressed by M Zuma during that week and subsequently
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wrote an article that was published n one of the newspapers about the event. Her
evidence served to corroborate Mr Sundaram's evidence that he had attended a
meeting between President Zuma and the Gupta brothers at which President Zuma had
said that he would be in Mpumalanga during that week. In other words, f indeed, as a
matter of fact President Zuma was in Mpumalanga that week, that would tend to support
Mr Sundaram's evidence. In part, because of this corroboration, | find that that that
meeting did take place and Mr Sundaram attended it. the Women’s Day celebrations

at Bushbuckridge on 9 August 2013132

1510. Mr Sundaram gives more details about this meeting in his book “Indentured.” His

detailed version foliows:

“The second meeting with President Zuma happened n July. ‘He feels good i we
give him the feeling that he is moulding the news station. It 5 always good o have
ihe head of state on your side. He will give us scme suggestions. We do nol have
b follow all his suggesticns, but we wil make pclite noises and we will follow the

suggestions that are acceptable o us;

Atul told me before the meeting, reiterating a peint his brother and he had made
many times before. Like the previous one, this meeting took place cn a Sunday
moming. Ashu Chawla came n his car to pick us up from the Midrand office. He
was mostly silent during the ride o President Zuma's residence n Pretoria. He
seemed preoccupied and kept checking his phone for messages as he drove. ‘Have
you lved here for long, Mr Chawla?’ Arun asked him. ‘Yes, 17 years. 1 have been
with Atul ji right through at Sahara Computers, he said with a rare smile through his

moustache.

'‘Sc you are a regular South African then? Arun asked. ‘Yes,' Ashu replied, curtiy.
He then played a CD wih raunchy Hindi Bolywood songs referred o n India as
‘item numbers'. ‘So you have a taste for “item numbers”, Mr Chawla. Now that's a

facet of your perscnality that we never knew about,’ Arun teased Ashu.

He smiled sheepishly and continued driving. Arun had run out of topics o sirike up
a conversation, and Ashu was silent throughout the remainder of the journey.

1132 Exhibit CC(1)(j)-
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As we reached the security gate at the president's residence, the security guards
recagnised him and waved the car in. We went to the same room we had been
waiting in the last time and sat n exactly the same places. Ashu went fo check on
the president's availability. Nazeem, Moegsien, Atul and Ajay arrived about half an

hour later. Ashu sprang o his feet and touched the brothers' feet.

The seating arrangement was identical to that of the last meeting. ‘Rajesh, today |
will ask President Zuma 1o give us a broad overview on editorial policy and also
some suggestions on who we should hire as presenters. We wil hear what he has

b say, but we will only do what we think suits our vision,' Ay Gupta told me.

As long as t was just a formality and we were not bound by what he was saying, |
was happy to play the game they were playing with the president. | nodded. The
video logo montage or the ‘channel ID' for ANN7 had been made by a graphics

designer in India and had reached us just a few days before the meeting.

Atul wanted me io load a copy on my laptop so we could show it to the president.
'Rajesh, we will show it 'o the president teday. We can make a million presentations
on paper, but he wil know the project is progressing fast only when he sees videos.
He i a simple man. | am sure he wil be very happy to see it Atul said. 'Sir, the
president has many visitors from his family today. | have sent a message that you
have arrived, and he will join us very shortly,” Ashu told Ajay.

The president arrived shortly thereafter. He was shown the channel ID. He asked o
see it again and again. 'Sir, f you like this montage, we will give it the final go-ahead,
Atul said. ‘It iooks good. It i impressive,' President Zuma said, asking to see & one
more time. He had the copy of the presentation we had given him in the last meeting
with him. | have a few suggestions.

We must not convert this into a publicity channel for the ANC and me. f we do that,
we will have no credibility. You must present the views of the opposition and my
rivals in the ANC as well. The push in our favour should be subtle. You are a
seasoned journalist. You know how that can be done... eNCA only presents the
government and me negatively. We need a channel that presents the positives that
the government s doing,' Zuma said looking at me.

Despite Atul's canstant reminders that we'd only do what 'suits our vision', President
Zuma's direclives on editorial policy puzzled me. 1 will be n Mpumalanga next week,
and | wil meet people n the local communities and announce measures for their
welfare. But | am sure eNCA wil not cover that. Their reporter wil seek out
opposition supporters and do a negative story on how the iocals hate me and feel |
have done nothing for them,” Zuma said. ‘Sir, we will have a reporter and camera

operator attached to you at al times.
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You will have to ensure that they are accommodated in the plane that you travel on.
We will do a live telecast of all your engagements. We have outside broadcast vans,’
Ajay said, almost cutting in. 'Yes, that can be easily arranged. But your coverage
will be shallow if you come with me. QOur teams must move n two days ahead of me
and do background reporis that tell viewers how our policies are helping the people,
so that they get the full picture and not the distorted one they get now. Is that
possible? Zuma asked. 'Sir, we will make i possible.

We have the technology o go lve from anywhere n the counfry, and we have
bureaus n every province. We can send reporters with you, and we will also send
reporiers ih advance. The positives of the government will surely be highlighted’
Ajay answered, with folded hands. 'lf newspapers and television news channels
show that the people are happy and benefitiing from what the government is doing
for them, the people will believe t. What & happening now & just the opposite. Show
the critics saying that the government is not working, but also show many cases of
how the government is changing lives. That way we keep the credibility and we also
show the government in a positive light, Zuma said. 'l am sure you will have the
best international standards of production. That & very important. The news bulletins
should be slick,' he added.

Nazeem then asked him b recammend journalists and presenters. It was at this
meeting that Jimmy Manyi's name first came up. 'He will be most suited for your talk
shows. f you want, | will speak with him as well' Zuma offered. 1 am sure there are
many presenters available. Just do let me know if there & any high profile journalist
you may have selected,' he added.

The conversation was now beginning ¥ sound ike an internal HR meeting. He had
allocated two hours of his time on a Sunday, while his family was waiting, tb ANNY.
The intensity of his interest i the project was like that of a full shareholder. President
Zuma was happy P sit for hours getting briefed and giving input on minute aspects
of the venture. The time he spent helping out with the 'commercial' aspects was
most intriguing. "Sir, the DA has a very effective PR machinery, and they churn out
press releases very day, twisting facts and turning them against the government.

Most journalists earn a salary by just reproducing DA press releases and news
reporis. We have to keep such journalists out." Nazeem said this o immediate nods
from President Zuma and the Gupta brathers. | exited the second meeting the same
way | did the first. Ajay asked the TV team o leave, so that the newspaper team

coufd have some alone lime with the president.

| later asked Nazeem why President Zuma insisted on lecturing us on editorial and
personnel matters. ‘Don't you know? Hasn't Laxmi f told you already? He has a big
say ih this venture. His son Duduzane holds 30 per cent n the company. His

involvement is very crilical for the first year of our operations. If we are able to get
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government advertisements, we wil be able o break even in the first year, he tcld
me. If this were true, k would explain a lof, and & felt as though everything was fatling
into place.

The news channel | was heading would be a pro-ANC, pro-Zuma channe! that was
prometed and run by not only people clese to President Zuma but by President
Zuma himself.  Nazeem had his facts straight and Zuma held the shares through
his son, he would be projected positively in the news bulletins. In this scenario 1
could see how he would use his position as president o ensure government
advertising for the siation. It also seemed, If this was the fruth, that there was a clear
conflict of interest as his son had a stake n not just the Gupta-cwned newspaper
but also the proposed television news channel.

As a 30 per cent stakehclder, his son would get 30 per cent of the profits earned

from the revenues the president was helping them generate.”

The Third Meeting

1511. The third meeting took place in the first week of August 2013 but he could not remember
the date. k was aiso at the President’s official residence in Pretoria but in the evening.
Mr Williams was not present. The meeting was held n a larger room o the left of the
main entrance. Mr Duduzane Zuma aiso attended this meeting but his interventions
were not serious. Having first been ushered into the waiting room, they proceeded to a
larger room with a TV set. There were various seating arrangements. They sat around
a coffee table. President Zuma then entered and was shown a number of news bulletins
that they had produced. Nr Ajay Gupta told President Zuma that the project was anly
about 50% complete. One visual showed Mr Julius Malema exiting a helicopter.
According to Mr Sundaram, Mr Ajay Gupta paointed out how “corrupt” Mr Malema looked.
These visuals had been bought from the SABC. The President was very happy with the
graphics and the bulletins. However, he said that he did not want o be present when
the channel was inaugurated as this would affect their credibility. The next day he was
toid by Mr Howa and Mr Atul Gupta that they had secured R20 million worth of business

the previous evening.
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1512. By this time Mr Sundaram had decided to resign as editor at ANN7 and fo return o
India after the launch. What really pushed him was the violation of editorial integrity and

dubious commercial deatings at ANNY.

1513. Mr Sundaram gives more details about this meeting. Here are the details exiracts

from his book “lndentursd™

“The Third meeting with the president happened a few weeks later, in the first week
of August. We had started producing news using a very basic PCR that was not fully

integrated with the newsroom systems and the servers.

We were days away from our amended launch date of 21 August, and the technical
team was nowhere close to handing over the studic or a smoothly functioning PCR
or even integrated video editing systems lo the editorial team.

| was in the PCR overseeing the rolling of a bulletin when Atul sent word that | must
meet him a the cafeteria immediately. ‘We have an appointment with President
Zuma this evening. He wants a quick review of the project, and | would like you to
take the bultetins we have produced over the last few days. We have fo make him
happy, so make sure we take bulletins where a majority of the stories show him in

a goed light. | do net want a bulletin filled with Malema,' he said.

Former Zuma loyalist Julius Malema had just founded a new opposition party to the
ruling ANC called the Economic Freedem Fighters. The bulletins we had produced
at that time were, unsurprisingly, full of technical glitches and were anchored by a

group of models hired by Atul and trained by Gerry Rantseli-Elsdon.

The young women were very raw, clueless about the news they were reading and
very unfamiliar with a studio setting. 1 was not comfortable showing these bulietins
i anyone outside of the newsroom. They were produced as practice or dry runs,

nothing more.

The plan was to take a chip reader o President Zuma's Pretoria house and connect
it 1o a monitor for him o see the bulletins. | went back o the PCR and asked the
team 1o put a few of the bulletins we had produced on a chip. The team put four
recent bulletins on the chip and handed it o me. We left n Atul's car a about 7 pm.

Ashu and Ajay were going o meet us there. Nazeem travelled with me in Alul's
chauffeur-driven car. 'Has someone informed Arun? | asked Nazeem. 'Don‘t bother

with Arun. He i not going 1o this meeting,' Nazeem replied. Moegsien was in Cape
Town and was unable to join us. 'We must discuss the IEC issue with him today. |

am told the IEC & set 1o run a major advertising campaign in at the big newspapers.
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t i& unfair for them not to advertise n The New Age’ Nazeem told Atul. ‘Ajay bhai

has already briefed him about this. We will get some action foday, Atul replied.

Atul had organised a chip reader and a 14-inch broadcast quality menitor ¥ be sent
io Ashu earlier in the day. He was o bring these for the meefing. We were ushered
into the same waiting room where we had been before. Socn Duduzane Zuma
walked in and greeted us before proceeding to hug the Gupta brothers. "We have a
surprise for you today, Dudu. We will show you the bulletins we have been
praducing,’ Ajay Gupla said with an animated movement of his hands. 'Goed, so we
should move to the next room. It has a large TV.' He started moving out, and al! of
us followed him.

This was a much larger fiving room that had various seating arrangements and a
large TV set. We sat around a coffee table. Ashu took out the chip reader and the
cables. There was not enough cable to connect the chip reader to the large TV
mounted on one of the walls. | gave the chips to Ashu.

He placed the chip reader and the monitor be brought with him on a coffee table
and connected the cables. President Zuma walked info the room and wanled o
know about the equipment. ‘We want to show you a few bulletins that we have

produced,” Duduzane said.

This was the first time Duduzane was seeing the bulletins. He had no clue about the
pracess and effort that had gone into producing these. He had never attended a
single meeting or even bothered fo visit the studio and learn about the problems
there, but today n front of his father he had no qualms about taking credit for the
bulletins.

The Gupta brothers smiled indulgently as he spoke. 'Sir, we want feedback on this
too. We want you o fell us F we are on the right track. Our equipment is not fully
here, and this & not 100 per cent of what we will look like when we launch. This &
maybe 50 per cent,” Ajay said with a broad smile on this face. Ashu pressed the play
button, and the first bulletin started with the channel ID followed by the headlines.

The anchor made a few fumbles, but that did not seem fo bother the president.

He watched the first 15 minutes with rapt attention. ‘Sir, we can fast forward the
bulletin, so that you can see the others too, Ajay offered. 'Let & go on, | want fo see
some more,’ President Zuma said. 'Daddy likes the anchor, his eyes light up every

tme she comes on. | that why you want fo see some more? Duduzane joked.

Everyone n the room broke into laughier. ‘See the visuals we are using for Malema?
k is of him getting out of a helicopter. He looks corrupt, does he not? We always use
these visuals when we falkk about Malema. This is a subtle way of telling the people
he i corrupt without saying a word, Ajay said, pointing to the screen. President
Zuma smiled. Ajay knew nothing about the content.
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The editorial team used these visuals because these were the only visuals available
in the archives bought from the SABC. He had just made that up fo please the
president and from the look on his face it seemed he was happy. President Zuma
watched al the bulletins. “You have a good thing on your hands. This i& much better
than the bulleting on the SABC. Those are horrible. | like the way you have used the
graphics. It reminds me of the international channels. If this is what you wil! look like
an launch day you will be a hit,” President Zuma said with a smile.

The SABC had launched its 24/7 news channel a few days before, on 1 August
2013. This was the endorsement the Gupta brothers were locking for. They had
softened Presiden! Zuma before their meeting on commercials, and they could
hardly hide their glee. ‘So you say the final product will be much better than this?
President Zuma asked, locking at me. 'Sir, it will surely be much better, as we will
have completed the integration by then and will have much more equipment at our

disposal o make the bulletins slicker.

| an not very happy with these bulletins; they are just practice runs,’| replied. 1 am
happy with even this. You guys keep this up.' President Zuma was beaming. 'Sir,
you must come and press the button to inaugurate the channel on the 21st. | know
you have declined before, but you must inaugurate the channel. We wil have our
editors do an exclusive interview with you at the venue,' Atul said with a broad smile
and his hands folded. 'That wil not send the right message. It will not do your
credibility any good. | am part of the project, and | am always ready fo give an
interview after a few weeks,' Zuma replied firmly.

At this point Ajgy asked me o go back to the office while Atui, Nazeem and
Duduzane met him for discussions about the newspaper and commercial issues. |
was told the next day by Nazeem and Aftdl that they had secured 20 million rand's
worth of business the previous evening. By this time, | had decided to resign as
editor at ANNY and go back fo India after the launch. If was happening without the
extensive training | had suggested. It was happening without test runs with all
systems and equipment in place. But what really pushed me fo resign was the
violation of editorial integrity and the dubious commercial dealings that | had seen

with my own eyes.”

The Fourth Meeting at the ANN7 Office

1514. The fourth meeting was held at the Midrand office of ANN7 on 19 August 2013 just 2
days before the station was to go on air. The usual attendees were there, as was Mr L

Goel Mr Duduzane Zuma, and President Zuma. President Zuma toured the siudios,
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newsrooms and technical areas and met the staff. WM Atul Gupta insisted that no
recording be made of President Zuma's visit The President himseif said that any

association with him at that time would be bad for both of them.

Mr Sundaram made a further supplementary affidavit on 22 January 202015 He
confirmed that his book was a true account of his experiences white working as “Editor”
during the setting up of ANN7 in 2013. He said that the quotations used in the book
were not verbatim the words used n conversations but they conveyed the accurate gist

o what was spoken.

More extracts from Mr Sundaram’'s book “Indentured’, give additional details about

this meeting:

‘My las! meeting with President Zuma happened just 48 hours before ANN7
launched. | was told that the president would make a quick trip fo the studic o take
a look for himself, and he was expected o stay on o see the rolling of a news

bulletin.

| was part of the team that would show him around. This was a critical time as | was
virtually camping in the office, sleeping for a few hours n a temporary rest area

created for a few members of the core team on the first floor of the New Age office.

| was n the merning editcrial meeting when | got a call from Aslam o come and
receive the president. ‘He is expected anytime now; Laxmi and Atul i want you here
immediately,’ Aslam said. Outside, | found Nazeem, Laxmi and Atul were already
there. With them was Duduzane Zuma. | greeted them and wailed with them for the

presidential convoy o arrive.

Ik was celd that day and | had forgetten fo take my jacket with me as | rushed out.
Atul fook the scarf he was wearing and wrapped t arcound my neck. | couldn't know
gt that fime that this gesture would come back o haunt me later and subject me o

humiliaticn and belitttement at the hands of the man whe made i.

At that time, Karun Shawney, the head of production, sent a news camera team out
0 record the president's visit. The cameraman positioned himself to record the
president getting out of his car. There were other crews he had set up inside the

1133 Exhibit CC{1(g)
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studio o record the president visiting various departments. ‘We do not want any
record of the president visiting the studio. Can you please ask the cameramen to go
away. Also please fell everyone that there will be no recording of any of President
Zuma's movements inside the studio.. not even with cellphone cameras, Atul

whispered into my ear.

| called Karun and asked him to move the camera crews away. Atul wanted b keep
the visit a secret, he was so suspicious and distrusting of everyone, but with over a
100 journalisis n the studio, t was almost impossible. The presidential convoy
arrived and was faken fo Laxmi's office. 'Sir, would you ke 1o give an interview o
our news team?' Atul asked. ‘We will air it on launch day.’ ‘1 have aiready said | will

give ANNY an interview later, after a few weeks.

Any associafion with me a this time will be bad for the both of us,’ President Zuma
answered. | led the feam out of Laxmi's office, into the hall on the first floor where
Mary Naidu and her programming team sat with the web team. President Zuma
played the part of a politician, going o each team member and shaking his or her
hand. He waved o the employees who were not within hand-shaking reach. We

then took the stairs and moved into the newsroom.

His presence created a flutter on the floor. He waved o those working there. A live
butletin was being rofled at that time, and he waited for a while as the young anchor
read her piece from the teleprompter. He waved o her and moved inte the corridor
that housed the technical departments. He first entered the PCR. Things were
smooth n the PCR when he arrived. The systems were working fine. We had cut
live 1o a reporter outside the courthouse where the Oscar Pistorius frial was

happening.

He wanted o know from me what the exact funclion of each of the pecple n the
PCR was. He also asked me about the audio panel, the vision mixer and outputs
coming from varicus sources on the screens in front of him.

He stayed there for about 20 minutes. He then moved 1o the server room, the

graphics room, the master confrol room and the video editing bay.

He was shown a few of the promos produced by the team in the graphics room. He
asked to see a few of the promos again. On his way out he quickly slipped back into
the PCR. This time there were technical giiiches, the on-air graphics system

collapsed, and the live sources siarted failing.

He stood at the PCR for another 15 minutes and then moved towards the door.
Laxmi, Atul, Nazeem, Duduzane and | saw him off. He said he was happy before he
left. Atul assured him that the station would be run “as per his guidance and wishes.”



551

Additional evidence from Mr Sundaram relating to the nature of President Zuma's

relationship with the Gupta brothers

1917.

1018.

1518.

On 4 June 2013, Mr Rajesh Sundaram and some of the team which arrived from Inda
the previous day met with Mr Atul Gupta and Mr Nazeem Howa at the Gupta office at
Corporate Park in Midrand. The nature of the meeting was very tense. Mr Atul Gupta
was the only person speaking at the meeting and he informed the team that there would
be a re-designation of roles. He told the Indian team that even though they were
experienced professionals, they could not appoint any of them as the head editor and
the business head because South Africa was a very racist country and would not
respond well to foreign nationals heading up a media house. M Atul Gupta then tried
to substantiate his claims by saying that al the media houses in South Africa were
owned by white people and that they (the Guptas) faced much opposition when they
announced that they would be setting up a newspaper. Mr Atul Gupta then referred to

the Waterkloof landing incident and what was written about them {the Guptas).

During this meeting, Mr Sundaram says that he and Mr Aggarwal, “realised then that
an influential member of the government was a shareholder in the company under a
black economic empowerment (BEE} deal. But | did not know who it was at that point.”
Mr Sundaram further said “| found out much later about a deal that Atul had made to

get 75 crore Indian rupees in the first year of operation. The deal seemed to be to use

the president’s influence to get various government departments and ministries to pay

a partoftheir advertising budget toANN7 in the formofadvertising.™

Mr Sundaram also recalls their first meeting they had with MultiChoice and how they

were told fo insist on getting Channel 404 as the channel for ANN7 as al the other

1% id, pa6.7.
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media stations were from Channel 400 onwards. According o Mr Sundaram, Mr Atul

Gupta lold them before the MultiChoice meeting:

“Aay, my brother, is talking with the highest office in the country fo ensure that we
get this slot, but you must also push from your level” 1135

On another cccasion Mr Sundaram says Mr Atul Gupta said:

“Channel 404 s the only vacant slot next to eNCA, but these people wil not allocate
£ io us until we hit them with a stick on their head from the highest office. 405 s
Russia Today, and we wil be pushed o a slot lower than 410, and no one will watch
us."1136

1520. Mr Sundaram went on to say:

"It was telling how the Guptas were not willing o subject themselves © the gquality
control and technicat checks that MulliChoice wanlted, yet were willing to invoke the
president's office to put pressure on MultiChoice o give them the 404 slot” 1137

1521. It 8 most painful fo [earn that someone from another country who came fo our country
and did the things that the Gupta family members did to us as South Africans in this
courdry came fo the conclusion that South African officials not only can be bribed but
that they can simply be bribed by a free meal or a drink. That's how low the Guptas
thought of us as South Africans. It must be because of the experience they gained from
those South Africans with whom they had intimate dealings. Among them is obviously
Mr Jacob Zuma. | cannot help but remember Mr Hlaudi Motsoeneng's evidence n
regard fo the SABC and MultiCheice contract because in his evidence Mr Motsceneng

told the Commission how he enjoyed curry at the Gupta residence.

1135 }d, p B5.

1136 |4, p68.
1137 id.
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1522. At a meeting at the Gupta residence in Saxonwold, Mr Sundaram attended a meeting
with the Gupta brothers, Mr Singh and other Indian naticnals who were part of the team.

At the meeting Mr Sundaram says Mr Ajay Gupta said the following to him:

“Rajesh, Laxmi ji told me that you think many people wil! not join us because they
fear we are going o be pro-ANC and pro-Zuma. Tell them we are not. See, the
Waterkloof incident has made us a household name n this country. If the Gupta
family launches a news channel, t will be watched. Even our enemies will want to
know what we have o say. It i5 a fantastic opportunity; our reputation will get us
eyeballs. We wil be cne df the top-viewed TV slations from day one.”1138

1523. Describing the move to South Africa and how he was doubting his mave, Mr Sundaram
went on to describe how the Guptas sought to justify the Waterkloof incident despite its
negative media coverage for the Gupta family. Mr Sundaram said that Atul Gupta said

fo him :

“Like Laxmi, he blamed the media for playing up the incident. He claimed his family
had the required permission to land the jet, and in the same breath he mentioned

the proximity his family enjoyed with President Zuma and his family.

‘President Zuma is on our side, he knows our family, and we helped him when he
was down and out; he will help us through this as well. You know. top ministers of
the Zuma cabinet attended the wedding. This is a direct endorsement for us. The
persaennel against whom action has been taken will be reinstated very soon. We are
an influential family here, and no one can point fingers at us,” Atul boasted.

‘We have close relations with everyone in the ANC. f Zuma & ever ousted, | can tell
you far sure that the next one in line from the ANC would be close to us & wel. We

are banias, and we know how to keep our business interests protected’ he
added.“1138

1524. Mr Sundaram went on to say:

138 14 p 75,
13 |4 pg2
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"Aful seemed b enjoy the notoriety that the Waterkloof landing gave him. He would
often amuse young staff at restaurants and ushers at conferences by introducing
himself as 'Atul Gupta of Waterkloof fame™ 1140

1525. Mr Sundaram also touched on how the Waterkloof landing incident had negatively

impacted The New Age newspaper revenue. He went on fo say:

“The only saving grace foar the paper was the regular New Age Business Briefing
broadcast on SABC. This was a cash cow. Alul twisted arms at the SABC fo give
him a monitoring slot for a question-and-answer format breakfast show featuring key

national and provincial ministers and officials.

Nazeem told me that each of the shows earned them up b 1.8 million rand. The
paper's marketing team was always busy booking ministers and venues and the
hospitality, and the SABC footed the costs for broadcasting. The New Age earned

from not just the sale of tickets but also from various government departments.

Atul boasted o me once that he could get any national or provincial minisier he
wanted for the show."1141

1526. Mr Sundaram alsc touched on how Mr Atul Gupta used the period before The New Age

Business Briefings for networking opportunities with the Ministers. Mr Sundaram says:

“These meetings were almost always focused on seeking advertisemenis from the
minisiries or departments they represented and clarifying issues raised by the South

African media, including the Waterklcof scandal”

1527. In addition, Mr Sundaram spoke on the decline n advertisements from the private sector

on ANN7 because of the notoriety of the Guptas. He said:

"The decline in advertising revenue was something that on the surface did not seem
b worry Atul or the senior management at The New Age. [t was discussed during
meetings with President Zuma as well.

The Waterkloof scandal had clearly had a deep impact on Alul, despile him joking
about i in public. During a meeting, discussions veered towards the incident and

140 |d p 84,
1341]q p 85,
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how the Gupta famiy had been ‘humilialed’ and slighted by the media and a ‘few
inimical officials’.

‘One day these officials will know the power of the Gupla family. Right now we are
forced fo be on the defensive, but that will not always be the case. We will remember
these people and will definitely teach them a lesson when we can, and | am sure we

will cne day. Young children in my family have been scarred for life, and that is not
something anyone i my position is likely io forget or forgive' he told me

He was referring to how the young bride and groom were put through what he called

‘trauma’ by his ‘business and political rivals.” 1142

1528. Mr Sundaram also described how Mr Atul Gupta enjoyed discussions that centred
around the “Guptagate”™ saga and would often have mock interviews/scenarios with
potential journalists and candidates at ANN7. M Sundaram said that M Atul Gupta
would tell them fo ask him difficult questions surrounding the “Guptagate” as a test.
Mr Sundaram found it quite strange that when “President Zuma suggested his old
confidant and former government spokesperson Jimmy Manyi be made the host for
such a show, Atul put him through the test too. It was strange how Atul steered clear of
media questions and had a family spokesman and Nazeem answer questions related
lo Guptagate, yet he enjoyed answering questions in the mock interviews with eager-

to-please job seekers."3

1529. Mr Sundaram recalls an instruction he received from Mr Atul Gupta after one of their
morning review meetings. He said that Mr Atul Gupta asked Mr Waggerwal o prepare
a presentation with which The New Age creative head Mr Aslam Kamal was asked to

assist them. According to Mr Sundaram, Atul said the following:

“Use glossy paper and make a colourfut folder. Pick up good pholos from the
internet and Photoshop and use the logo. Baba should be happy with this. We will
go 0 meet Number 9 any time over the next few days, so do i as soon as you get

142 14 p 86.
114314 p 8T,
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the texd. | want you o make three copies, cne for Number © and two for us fo keep
handy."1144

1830. Atul, after clarifying to Mr Sundaram that they do no call President Zuma by his name

but call him Baba because they believe their phones are tapped, went on o say:

“Baba, he told us, would not want the South African media o know aboui our
meeting or his association with ANNY. 'He & close o use, but we do not want o
make that oo cbvicus.” He said.

‘We call the Rashtrpati Baba. That & what pecple whe know him call him. He was
referred io as Number 8 when he was in the intelligence wing of the ANC. You must
refer to him s Number 9 in all your conversations and telephone calls about this
meeting that will be our code weord for him," he continued in a hushed tone.

‘When do we meet Number 97 Do we have an appointment yet? Mr Sundaram
asked."1145

1531. Mr Sundaram said that Mr Atul Gupta further went on to say about President Zuma:

“We supporied him when no one cared 0 look & him. Before the last elections his
opponents accused him of rape and corruption and made all kinds of charges. Maost
of his friends deserted him then. The Gupta family stood by him until he came out
victorious. He would often come 1 owr house and meet Ajay ji and me. Look where

that suppori has brought him — today he & the president."1146

1932. Mr Sundaram also touched on the “disputes™ he had with Mr Atul Gupta regarding the

presenters who were t0 be hired for ANN7. Mr Sundaram says M Atul Gupta opted for

madels to be hired so that they could draw viewership. He says “Nazeem and Atul also

had a list of presenters sent by President Zuma. This included former government

spokesperson Jimmy Manyi.” Mr Sundaram says he recalled how stiff Mr Manyi was

144 1d p 88-90.
1145 ld, p a0,
145 14 p o1,
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and how unsuitable for the job he was, but Nazeem told him that, “we have fo hire him;

President Zuma will have it no other way™.1'*" Mr Sundaram went on fo say:

“The others recommended by President Zuma, including a radio show presenter
who was the daughter of an African National Congress (ANC) leader declined
Nazeem's offer after coming o the office for several rounds of meetings and

interviews.

Many recommended by President Zuma asked for a salary that was well out of the
ANN7Y salary band fixed by Laxmi."1148

1533. Mr Sundaram then went on fo describe how Mr Zuma was even interested in the

editorial and personnel matters of ANNY. He then asked Nazeem why the President

was lecturing them on such matters. Nazeem responded as follows:

“Don't you know? Hasn't Laxmi j told you already? He has a big say in this venture.
His son Duduzane helds 30 percent n the company. His invelvement is very critical
for the first year of our cperations. If we are able o get government advertisements,
we will be able to break even in the first vear, he told me. 1149

1534. Mr Sundaram then thought:

"If this were true, & would explain a lot, and i felt as though everything was falling

into place.

The news channe! | was heading would be a pro-ANC, pro-Zuma channet promoted
and run by not cnly people close b President Zuma but by President Zuma himself.
F Nazeam had his facts straight and Zuma held the shares through his son, he would

be protected positively n the news bulletin.

In this scenaric | could see how he would use his position as president fo ensure

government advertising for the station.

147 |4 p 108-109.
1148 |4 1 109.
19 | p121.
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It also seemed, if this was the truth, that there was a clear conflict of interest as his
son had a stake n not just the Gupta-owned newspaper but also the proposed
televisicn news channel.”™ 150

1535. What Mr Sundaram says here raises the issue again why it was that M Duduzane
Zuma who was said to own 30% of the shareholding in the Gupta TV station business
had not attended any of the earlier meetings that Mr Sundaram had aftended and was
attending his first of the three meetings and this occasion and yet his father, Presiderd
Zuma was showing a lot of interest and devoting a ot of time b meetings with the
Guptas on this TV station project? It certainly gives rise to the suspicion that the real

shareholder was President Zuma and not Mr Duduzane Zuma.

Me M. Williams version to Mr Sundaram's evidence

1536. What follows i a summary of the contents of Mr Willlam's affidavit. M M Williams
deposed to an affidavit but did not give oral evidence, nor did he apply for leave o
cross-examine anyone's’. In t he denied any possible wrongdoing and in any event
none was ascribed o hm In 2006 he was appointed as the editorial director of
Independent Newspapers in addition & his duties as editor of the Star since 2001. In
September 2012 he took up the position as editor of The New Age newspaper. He
retired in June 2017 as editor of The New Age. In the interim he also served as editor-
in-chief of ANN7. He criticised Mr Sundaram’s professional performance in South Africa
indicating that the allegations made by Mr Sundaram were made by someone who had
an axe b grind. According to Mr Williams the launch of ANN7 was a disaster and the
launch was Mr Sundaram’'s primary responsibility. M Williams gave details of him
having met President Zuma on numerous occasions since 2012 mainly at breakfast

briefings. He said that this was not uncommon for journalists at all. He said that t was

150 44, p 121,
1151 Exhibit GC(1)(€)
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onty in that professional capacity that he attended one meeting {not two as Mr

Sundaram attested to) at the President’s official residence.

Mr Williams said that it was widely known that The New Age newspaper and ANN7
were inclined to report on the positive achievements of Government and the ruling party.
He suggested that & was therefore preposterous to suggest that President Zuma would
have had any input in editorial policy and discussions and commercial decisions relating
to the newspaper and the television station. Kk would not be uncommon though o
discuss in general terms with a person, such as President Zuma, the general approach
a publication such as The New Age newspaper o a television station such as ANN7,
would follow insofar as its article or programme content were concerned. He added
that Mr Sundaram should know, as would any seasoned journalist, that there was a
“Chinese Wall" in all journalistic enterprises between journalists and its editorial staff,
on the one hand, and a management of the commercial enterprise on the other. Mr
Williams stated that the Gupta family in general never interfered with the editorial policy,
direction or integrity of The New Age for as long as he was involved in t. He also stated
that they never interfered with the editorial independence of the television station.
However, he said that tensions between iournalists and commercial managers do exist
however. They have different aims and purposes in mind. Editorial interference for the
benefit of the ANC and President Zuma however clearly appears from the evidence of
Mr P Magopeni dealt with hereunder, and the reported utterances of Mr Hlaudi

Motsoeneng.

Mr Williams denied that President Zuma had a direct say in the commercial aspects of
the newspaper and the television station in order to secure lucrative Government

advertising for the television station.
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He also denied that he, with others, stayed on in a meeting with President Zuma
discuss advertising support for the New Age newspaper. He said that this was simply
false and n any event hear-say evidence. He also denied the version that
representatives o the television station were asked to leave the meeting in order for a

discussion fo take place in relation to the commercial affairs of the newspaper.

He denied that he had participated in three meetings at the residence of the then
President. He said he was also not present at the studios on 19 August 2013. It must
be remembered that a careful reading of Mr Sundaram's affidavits will show that his
second affidavit's2, contradicts his first, that has been quoted, insofar as the presence
of Mr Williams at the President's residence was concerned. In the second affidavit Mr
Sundaram said that Mr Williams did not attend the third meeting. He also did not
specifically say that Mr Williams was at the studios on 9 August 2013, but merely
referred to the “usual attendees”. it must be asked however: why would the editor of the
channel not be present on such an occasion? He also contradicted himself in regard
to the presence of Mr Duduzane Zuma at these meetings. In his first affidavit he said
that he was never present, while n his supplementary affidavit he said that he was

present at the third meeting. His evidence must be viewed with a degree of caution.

Mr William said that he did attend one meeting with the President on an off-the-record
basis in order o discuss the general objectives of the television station, its imminent
launch and how it would pursue the obiective reporting pertaining o Government and
the ruling party. He said that this was not out of the ordinary. This meeting could well
have been on 22 June 2013, the date Mr Sundaram. He noted that Mr Sundaram could
not recollect the dates of the second and third meetings. He also denied that Mr

Duduzane Zuma was present at the single meeting that he had with the President.

132 RS_SUP-24, par. 26
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Access records to the official residence would belie the version of Mr Sundaram. He

also denied that ANNY delegation was permitted fo circumvent the security measures.

Mr R. Mekgwe's version o Mr Sundaram's evidence

1542.

Mr R Mekgwe deposed fo an affidavit on 19 August 202052, He was employed as a
Household Manager at the President’s official residence between 2012 and 2015. He
confirmed the description of the two meeting rooms described by Mr Sundaram, except
to say that a television set was not mounied on a wall. In other words, evidence about
how he described the rooms at the President’s official residence in what Mr Sundaram
said the Guptas held meetings with President Zuma on the occasion when he also

attended those meetings.

Mr J Human's version fo Mr Sundaram's evidence

1943.

Mr J Human deposed to an affidavit on 27 July 2020"*. He was the Household
Manager between 2000 and 2009 and again from 2018. He also gave a description of
the two meeting rooms. His description accorded in general terms with the evidence

given by Mr Sundaram and Mr Mekgwe.

The Role of Ms F. Muthambi

1544.

On 17 July 2017 Ms S. Fick, the Head of Legal Affairs by the Organisation Undoing Tax
Abuse (“Outa™) deposed to an affidavit'® conceming Ms Muthambi. Here s an

overview of the main relevant parts.

18 Exhibit CCA{h)
1154 Exhibit CCA{j)
1155 Exhibit 47, SABC-01-042
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Certain emails were refrieved from the server of SAHARA Computers (Pty) Litd, a
company owned by the Gupta family. Outa received a copy of these emails from an
unknown source. Ms Fick states that amongst those emails were those that evidenced
“crimes of corruption and high treason”. This misconduct occurred during her tenure as

Minister of Communications.

On 25 May 2014 President Zuma appointed Ms Muthambi to the Cabinet as Minister of
Communications. In the Cabinet reshuffle of 30 March 2017, she was retained as a

Member of Cabinet, as Minister of the Public Service and Administration.

On 24 February 2017, the National Assembly’s ad hoc Committee found that she
“displayed incompetence N carrying out her responsibilties as Shareholder
Representative {of the SABC)". The Committee noted that the evidence suggested
“major shortcomings™ n Ms Muthambi's conduct, particularly in relation to the SABC's
Memorandums of Incorporation {(MOI) and her role in Mr Motsoeneng's permanent
appointment as COQ. & concluded that “.... the Minister intefered in some o the
Board's decision-making and processes and had irregularly amended the MOI o further
centralise power in the Minister..” and condemned &l political interference in the

Board's operations by Ms Muthambi.

The Commitiee recommended that President Zuma should seriously reconsider the
desirability of this particular Minister being responsible for o the Communications

portfolio.
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The Western Cape High Court''* found that she acted irrationally and unlawfully n
appeinting Mr Motsceneng as COO of the SABC in the face of the Public Protector’s

findings against him of abuse of power, fraud and matadministration.

The Supreme Court of Appeal made the same findings on a prima facie basis against
the Ministers’. R also criticized her for “treating with disdain” the allegation that
Mr Motsoeneng's appeointment was irrational and unlawful, and for raising technical

objections rather than furnishing the Court with an explanation of her actions.

The Constitutional Court= aiso expressed concern at her “evasive” and “suspicious”
responses or the lack thereof to pertinent questions raised by eTV as regards

consultations she had with undisclosed parties.

The Gupta Leaks

1952.

The Gupta emails obiained from the SAHARA computer server show thai between July
and August 2014, shortly after her appointment, Ms Muthambi sent a series of emaits
to Mr Tony Gupta on confidential matters of executive policy and matters in the scope

of her ministerial powers. The correspondence suggests either —

1582.1. that the transfer of powers to her national porifolic was influenced and vetted

by the Guptas; or

1952.2. that she used their relationship with the Guptas to influence the manner n

which President Zuma transferred powers to her portfolio.

1158 Democratic Alfiance v SABC and Others. 2016{3) SA 468 {WCC). The judgment & dated 27 Novemnber 2015
157 SABC v Democratic Aliance 2016 (2) SA 522 (SCA)
1158 Flectronic Media Netwark veTV Pty Ltd. 207 (1) SA 17 (CC)
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. These emails were either sent directly from Ms Muthambi to Mr Tony Gupta or indirectly,
from her to the SAHARA Company's CEQ, Mr Ashu Chawla, who in turn forwarded
correspondence to Mr Tony Gupta and Mr Duduzane Zuma, the son of President Zuma.

The latter appears 1o have acted as a conduit between the Guptas and President Zuma.

On 18 July 2014 Ms Muthambi emailed a copy of the President's Proclamation on the

transfer of administration and powers to certain Cabinet members"> o M Ashu

Chawla, who, in turn, forwarded the email to Mr T. Gupta.

This Proclamation provided inter alia that all powers under the Electronic
Communications Act 36 of 2005 and the Sentech Act of 1996 were to be assigned to
the Minister of Telecommunication and Postal Services Minister Cwele. Previousiy they

were assigned to the Minister of Communications.

A few minutes after emailing this Proclamation to Mr Chawla she sent a second email

attaching a document which described the effect of Proclamation.

On 25 July she sent two emails to Mr Chawla again describing the effect of the
Proclamation and also stating that Sentech’s signal distribution had fo rest with the

Ministry of Communications.

Both emails of 25 July 2014 were subsequently forwarded by Mr Chawla to Mr Tony

Gupta and Mr Duduzane Zuma, n separate emails.

The said Proclamation transferred power under section 3 o the Electronic

Communications Act No. 36 of 2005 io make national policy “to the extent that t deals

158 Proclamation. 47 o 2014 n Government Gazette No. 87839 of 15/7/2014.
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in any way with a broadcasting service or an electronic communications network used

for as in the provision of broadcasting service".

On 6 December 2013 the previous Minister, Mr Camim, had used the power under
section 3 by issuing for public comment draft amendments o the broadcast digital

migration technology, the features of which were prominent:

1560.1. It proposed fixed dates for certain stages in the digital migration process, and

1560.2. It proposed that Government would subsidize set-fop-boxes capable o

1961.

1562.

1563.

1564.

1565.

receiving encrypted signals; this was in accordance with ANC policy on the

issue.

On 29 July 2014 Ms Muthambi sent an email o Mr Chawla giving notice of a Cabinet
meeting the next day. She attached a memorandum that she had sent to Minister Cwele
in connection with concerns that she had expressed regarding his intention o table final

amendments to the Broadcasting Digital Migration Policy in Cabinet.

Ms Fick expressed the view that this amounted to a gross violation of Cabinet
confidentiality. This must be so. Mr Chawla forwarded the email and the document o

Mr Tony Gupta later that day.

Minister Cwele did not at any stage obtain Cabinet approval for his proposed

amendments.

On 1 August 2014 Ms Muthambi sent an email o Mr Chawla o which she attached a

draft of a Proclamation that the President had o sign.

On 8 August 2014, one "Ellen” of Fortune Holdings emailed Ms Muthambi in reply

thanking her for the proposed Proclamation that President Zuma "must sign”. The email
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was signed by "Zandile”, presumably Ms Tshabalala, the SABC Chairperson at the time.

“Zandile™ copied Mr Chawla and a certain Khumale at the SABC.

The said draft Proclamation was never promulgated.

Ms Muthambi had policy on Broadcast Migration under her control and on 6 March
2015 published her amendments under Government Notice 232 of 2015. I included

neither of the 2 features of Minister Carrim's draft of December 2013.

1667 1. The policy no longer tied the Government b any dates for the digital migration

process, and

1567.2. The policy provided that Government subsidized set-top-boxes would not be

1568.

1569.

1570.

capable of receiving encrypted signals. Ht thus reversed Minister Carrim's
proposal which had been in accordance with ANC policy and replaced it with a

decision that was contrary o .

| have referred to the criticisms by the Constitutional Court regarding Ms Muthambi's
“evasive and suspicious” responses relating to the identity of the persons whom she
had consuited in relation to the changes. In all probability, the mentioned Mr Tony

Gupta and President Zuma himself.

| agree that the communications described above amount o an abuse by Ms Muthambi
of her office. There i rno reascnable explanation for communications of this nature
between a Minister and members of the Gupta group who control a television station

subject o her regulatory jurisdiction.

| have already referred to her irrational appointment of Mr H. Motsoeneng as permanent
COO which was set aside by the Courts. It is most probable that Mr Motsoeneng's

gross abuse of power at the SABC, including diverting public resources vested n the



1971

1872.

1973.

1574.

567

SABC to benefit the Gupta’s rival media company, appear 1o have been sanctioned by

both Ms Muthambi and President Zuma.

In my opinion her said actions should be referred to the National Prosecuting Authorities
if this has not yet been done. Her actions are in conflict with s. 96 of the Constitution
as also in conflict with her oath of office. There &5 also sufficient evidence on record to
consider charges in terms of sections 3, 4, 7, 21 and 3 o the Prevention and

Combatting of Corrupt Activities Act 12 of 2004.

On 21 May 2021 Ms Muthambi  appeared before the Commission's. She was legally
represented. She denied that she had sent emails to persons who were not entitled to
be privy thereto. She said that she merely “engaged” with various stakehoiders, which
included the Gupta family who were the owners of TNA Media and ANNY television at
the time. She confirmed that she had made a statement which was undated and not
sworn to, but she confirmed that it was true and accurate"®. She then raised
preliminary objections on the basis that disciplinary proceedings were pending in
Parliament and that those should run their course. She was stil a Member of

Parliament.

She confirmed that she had sent an email to Mr Ashu Chawla on 18 July 2014. Attached
to that was the Proclamation referred to above. She said that she had no knowledge

o whether Mr Chawla acted as a conduit between the Guptas and President Zuma.

Ms Muthambi said that Mr Chawla was merely a stakeholder and, n that context she
admitted that she had sent all emails referred to by Ms Fick but did so as part of a

consultation and engagement process with stakeholders. She also denied that she had

6% Transcript File 3/3, Day 400
18 Exhibit CC47.11, SABC-01-701
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changed any policy as suggested by Ms Fick and as discussed above, saying that
previous policies had merely been in draft form. She said that & was only n 2015 that
the Digital Migration Policy was approved by Cabinet. She also denied that she had
sent any confidential documents relating to the said Cabinet meeting inasmuch as that
mentioned notification was not confidential. She also added that the fact that the
Constitutional Court had criticized her as being "evasive”™ and “raising suspicious
responses” was irreievant because that Court had actually found in her favour regarding
her powers. She also did not accept the finding of the Court that she had failed to
disclose who she had consulted with. She said that in any event she did not remember
having been asked b disclose whom she had consulted with. She also denied that the
reason of the said non-disclosure was that she had shared information with third parties

(the Guptas of course) who were not entitled so much information.

| find the evidence of Ms Muthambi unconvincing o say the least. She knew quite well
that she had unauthorised communications with the Guptas, and for that reason did not
disclose o the mentioned Courts who she had consulted with. 1 do not accept her
version that the Guptas in the given context were mere innocent stakeholders n a
consultation process. If they were, there would have been no reason not to disclose
that to the Courts. f they shared this information with the Guptas as part of a
consultation process with stakeholders, how come she has not told this commission the
identities of other stakeholders in the Communications sector with whom she shared
the same information? There can be no doubt that there are no other shareholders with
whom she shared that information because f there were, there s no way she would not
have told the Commission that she had shared it with other stakeholders as well and
given the Commission their identities because that would have given evidence to her
version. It is clear that she had abused her power in a number of instances. In these
circumstances the finding make s that Ms Muthambi unlawfully shared that confidential

information with the Guptas and their associates. It is quite clear that she was doing so
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in order fo get the Guptas to talk to their friend, President Zuma, to ensure that she had
certain powers as Minster of Communications. That means that, lke M Mosebenzi
Zwane, Ms Lynn Brown and Mr Malusi Gigaba, whe were Gupta Ministers, she too, was

a Gupta Minister.

Conclusions and Recommendations

1576.

1577.

The questicn o be answered s whether the actions of the Former President by involving
himself in the formation and business activities of ANN7Y acted unethically or

contravened the Code of Ethics.

In terms of Government Gazette Notice No. 21399, Notice No. 41, Regulation 6853, the
Executive Ethics Code was published. The Executive Code was published in terms of
section 2(1) of the Executive Members Ethics Act, 1998 (Act No. 82 of 1998). The
Executive Ethics Code was published by the then Acting President J G Zuma. The
Executive Ethics Code was published and the members of the Cabinet, Deputy
Ministers and Members of Provincial Executive Councils are obliged t© compily
therewith in performing their official responsibilities. Clause 2.3 of the Executive Ethics

Code provides:

‘Members of the Executive may not —

(@)

{b)

{c)

(d) use their position or any information entrusted to them 1o enrich
themselves or improperly benefit any other person;

{e)

{y expose themselves to any situation involving the risk of a conflict
between their official responsibilities and their private interests;
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Conflict of interest

A member must declare any personal or private financial or business interest that
the member may have in a matter —

{a) that is before the cabinet or an Executive Council

{b) that s before a cabinet committee or Executive Council on which the member
serves of

{c) in relation io which the member i required b take a decision as a member of

the Executive.

35 For the purposes of the paragraphs 3.1, 3.2, 3.3 and 3.4 the personal or private
financial or business interests of a member inckides any financial or business
interests which to the member's knowledge, the member's spouse, permanent

companion o family member has.

5 Disclosure of financial interests

51 Every member must disclose b the secretary particulars of all the financial
interests, as set out in paragraph 6 of {a) the member; and {b) the member's spouse,
permanent companion o dependent children, fo the extent that the member is
aware of those interests.”

The Executive Members Ethics Act No. 82 of 1998 was intended Yo provide for a
Code of Ethics governing the conduct of members of Cabinet, Deputy Ministers and
members of Provincial Executive Councils and o provide for matters connected
therewith. Hs definitiocn in sectiocn 1 provides that “Cabinet member includes the
President. The Code of Ethics that has been referred to above emanates from the

provisions of seclion 2 of this Act as aforementicned. The Act provides —

“The Code of Ethics must include provisions prohibiting cabinet members, Deputy
Ministers and MECs from —a

{)
{ii) acting in a way that i inconsistent with their office.

{iiy exposing themselves fo any situation involving the risk of a conflict
between their official responsibilities and their private interests.

{iv) using their position or any information entrusted 1o them, to enrich themselves
o improperly benefit any cther person; and

{v} acting in way that may compromise the credibility or integrity of their office or
of the government.”
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Section 2{c)(ii) provides —
“The Code of Ethics must —
{a)....
{b}....

{c) require cabinet members and Deputy Ministers i disclose to an official in the
office of the President designated for this purpose and MECs to disciose tb an
official in the office the Premier concerned designated for this purpose -

{i) al their financial interests when assuming office; and

{i) any financial interests acquired after their assumption of office, including any
gifts, sponsored foreign travel, pensions, hospitality and other benefits of a material
nature received by them or by such persons having a family or other relationship
with them as may be determined in the Code of Ethics.”

1578. Section 3 of the Act provides that the Public Protector must investigate any alleged

breach of the Code of Ethics on receipt of a complaint contemplated in section 4.

1579. In this regard Term of Reference, 1.4 reads:

“Whether the President or any member of the present or previous members of his
National Executive including Deputy Ministers of public official or employee of any
State-owned entities (SOEs) breached or violated the Constitution o any relevant
ethical code or legislation by facititating the unlawful awarding of tenders by SOEs
o any organ of stale o benefit the Gupta family or any other famity individual or

corporate entity doing business with government or any organ of state.”

1580. The Public Protector in her report dated 14 October 2016 and in her executive summary

stated at page 4(i) of the report —

“(iy “State of Capture* 8 my report in terms of section 182({1)(b) of the Constitution
of the Republic of South Africa, 1996, and section 3(1) of the Executive Members
Ethics Act and section 8{1) of the Public Profector Act, 1994 ¢

1581. In her report & page 4(vi) she stated that —
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“The investigation emanates from complaints lodged againsi the President by
Father S Mayebe on behalf of the Dominican Order, a group of Catholic Priests, on
18 March 2016, (The First Complainant); Mr Mmusi Maimane the leader of the
Democratic Alliance and Leader of the Opposition in Parliament on 48 March 2016,
{The Second Complainant), in terms of section 4 of the Executive Members' Ethics
Act 82 of 1998 ("EMEA"); and a member o the public on 22 April 2016, {The Third
Complainant), whose name | have withheld.”

1582. Al page 6 she stated the following —

'6 {vii) In his complaint Mr Maimane stated amongst other things that -

‘section 2.3 of the Code of Ethics states that members of the Execulive may not —
{a) wilfully mislead the legisiator 1o which they are accouniable;

(b)...

{c) act it a way that is inconsistent with their position;

{d) use their position or any information entrusted o them, o enrich themselves or

improperly benefit any other person.”

“(b) k & our contention that President Jacob Zuma may have breached the
Executive Ethics Code by -

{i) exposing himself o any situation invclving the risk of a conflict between their

official responsibilities and their “privale interests;
{i) acted n away that is inconsistent with his position; and

{ii) used their position or any information entrusted o them o enrich themselves
o improperly benefit any other person.”

1583. At page 9 she slated —

“The complaint relates o allegations of improper conduct n state affairs and
unethical conduct by the President of the Republic and other state functionaries and
accordingly falls within my ambit as the Public Protector. None of the pariies
challenge the jurisdiction of the Public Protector.”

1584. Section 96{1) of the Constitution provides —

“(@) Members of the cabinet and deputy ministers must act n accordance with a
Code of Ethics prescribed by National Legislation.
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{b) Members of the cabinetl and deputy ministers may not act in any way thal is
inconsistent with their office, or expose themselves o any situation involving the risk
of a conflict between their official responsibility and private interests; or

{c) Use their position or any information enirusied to them to enrich themselves or

improperly benefit any other person.”

There can be no doubt that in acting as he did, in relation to the TNA and the ANNY TV
station, President Zuma acted in breach of the Executive Ethics Code. He, as President,
abused his office for his own benefit, that of his son and that of his friends, the Guptas.
He placed himself in a situation of a conflict of interest and abused his position as

President of the country.

Mr Sundaram is, according fo the evidence, the only witness that placed the former
President in the same room with the members of the Gupta family and the managers of

their entities who were attending to the formation of the ANN7.

The evidence of Mr Sundaram is reliable and credible. It has not been challenged by
any of the implicated persons n a manner that would create doubt n iis veracity. It has
been confirmed by some of the implicated persons, including the former President, in

many respects.

The members of the Gupta family had used their close relationship with President Zuma
to facilitate and extend their business interests from Inda to South Africa. The extension
of Infinity Media and the birth of the ANN7 demonstrate the broadening of such

interests.

President Zuma had enabled the extension of such business interests for the benefit of

his son, Mr Duduzane Zuma.

The Gupta family and in turn the President’s son, Mr Duduzane Zuma, benefitted from

the relationship that the Gupta family had with the President Zuma in that they entered
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into contracts with various State organs and, in particular the SABC, o the detriment of

other potential competitors who operated within the same media space.

The Gupta family abused their relationship with President Zuma in that they used one
of their employees, Mr Ashu Chawla, to access the Presidential residence as he
pleased fo liaise directly with the President and arrange and secure meetings for the
members of the Gupta Family contrary to the applicable security measures within the

Presidency or State protocal.

President Zuma enabled the members of the Gupta family as business people o
occupy a place of prominence over other businessmen, o the detriment of the

empowerment legislative imperatives of the Republic of South Africa.

President Zuma enabled, indirectly, the members o the Gupta family to abuse their
relationship to the extent of flouting visa and labour laws of the country. It is not denied
that through Mr Ashu Chawla visas for the Indian nationals were facilitated n a way that
was contrary fo law. For instance, M Sundaram admitted that his visa was not

processed according to law.

The allegations made by Mr Sundaram that some of the Indian nationals were employed
by the ANN7 without permits were not far-fetched because, after investigations which
were conducted by the Department of Home Affairs, it was found that four employees
of ANN7 who were Indian nationals had vicolated the conditions of their permits and
were accordingly ordered o leave the country. It is not deemed necessary for the
Commission to recommend any steps to be taken n this regard since such persons

were ordered to leave the country way back in 2013.
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In the light of the admitted evidence by President Zuma as stated above, President
Zuma acted in breach of the provisions of section 96(1)(a); (b) and (c) of the

Constitution.

A finding that President Zuma acted in breach of the provisions of section 2 {ii); (iii); (iv);

(v), section 3.1 and 3.5 of the Executive Members Ethics Act 82 of 1998, should be

made as it is consistent with President Zuma's own evidence and that of Mr Sundaram.

By involving himself in the conception and formation of the ANN7, President Zuma

breached clauses 2.2 (d) and {) of the Executive Ethics Code.

The costs incurred by the SABC for the TNA broadcasts, coupled with the provision of
the relevant services o TNA by the SABC, in the amount of approximately R4 268
887.00 excluding VAT, between 01 April 2011 and 31 March 2017, should be recovered
from any of the assets belonging o TNA or any assets held by the members of the

Gupta Family.

In this regard President Zuma breached his obligations as the President of the country

and those that are entrusted in him in terms of the Members Ethics Act.

Lastly, the evidence led and dealt with hereinabove justifies a finding that the
investigations of the Commission have, on the established facts, proved and answered

Clause 4.1 of the Terms of Reference, positively, that:

“1.4 Whether the President or any member of the present or previous members of
his National Executive (including Deputy Ministers) or public official or empioyee of
any slate owned entities (SOE's) breached o violated the Constitution o any
relevant ethical code or legislation by facilitating the unlawful awarding of tenders
by SOE's or any organ of state 1o benefit the Gupta family o any other family,
individual or corporate entity deoing business with government o any organ of state”



1601.

1602.

1603.

1604.

16035.

1606.

576

Many of the events described in this section of the Report occurred even before 2010
and much has changed, though the SABC is still in a dire financial situation. Many of
the main actors have left the stage and obviously steps against them by internal

processes can no longer be taken.

The Guptas have left South Africa and & is not known when extradition proceedings will

ensure their return to face criminal proceedings.

The New Age newspaper has closed down and MultiChoice did not renew its contract

with the ANN7 television channel.

There was evidence that the remedial actions proposed by the Public Protector n her

report of February 2014 had not all been followed-up.

Al the very least the appropriate investigating and prosecuting authorities should
attempt 1o recover all monies spent through unlawful and improper actions, if that can
still be done. For instance, the £+ R11 milion “success fee™ should be recovered from

Mr Motsoeneng.

{tis clear from the evidence relating to the New Age newspaper and the creation of the
ANNY television channel that the Gupta family and their associates had a close
relationship with President Zuma and that he showed a particular interest in their
ventures. Mr Motsoeneng, having regard to his own utterances as described by
witnesses, and in some instances recorded, saw himself (and probably was) the
facilitator between President Zuma and at the very least the news section of the SABC.
Whether this was for President Zuma's personal benefit i impossible to say, but there

is clear evidence that it benefited the ANC, and his son Mr Duduzane Zuma.
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% is further recommended that the SABC should consider instituting civil proceedings
against TNA Media or any of its Directors and recover al the costs incurred by the
SABC including disgorgement of profits made by TNA Media in relation to the breakfast

shows. Zuma who had a 30% share in Infinity Media, a Gupta family company.

A number of witnesses gave credible evidence of editorial interference with reference
b specific events that were not allowed either fo be broadcast or o be commented
upon. Former Minister Muthambi handed the reign over SABC editorials o

Mr Motsoeneng, as it was put, and allowed him to act above the law.

One must wholly agree with the view expressed by Mr Makhathini, the Chairperson
since 2017, that “depoliticizing is of paramount importance in the renewal, rehabilitation
and sirengihening o governance systems. Appoeinting competent and credible
executives with the prerequisite skills and experience & at the heart of the renewal

process”.

A statutory offence with severe penalties should be created dealing with the abuse of
power by public officials in all spheres of government and organs of state. Abuse of
power has become endemic in South Africa. ltis a recurrent theme almost everywhere,

as it was at the SABC, be it by Ministers, members of the Board or Executives.

it is recommended that the law enforcement agencies conduct further investigations
with a view fo a possible criminal prosecution of Ms Lutama Mokhobo, former Group
Chief Executive Officer of SABC and Mr Hlaudi Motsoeneng for possible contravention
of section 38(1)(b) and (c) of the Public Finance Management Act, in the case of Ms
Mokhobo, and of section 45(b}) and (c) of the PFMA, in the case of Mr Hlaudi
Motsoeneng, in respect of their respective roles in the conclusion of the agreement
between the SABC and TNA Media (Piy) Lid in respect of the so-called TNA Breakfast

Briefings.
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Introduction
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The Waterkloof Air Force Base is an airbase of the South African Air Force. Itis currently
classified as a national key point — a strategic entry into the Republic of South Africa.
The role of Waterkloof Air Force Base is to provide military air transport and other
unique services in the interests of the South African Air Force. Waterkloof Air Force
Base only receives flights classified as military flights, VVIP flights or VIP flights. Its
Standard Operating Procedures indicate that “no commercial or charter flights would
receive permission to land at Waterkloof Airbase except in an emergency situation”.
Waterkloof Air Force Base remains the prime military airfield. Not only does it run the
Ditholo Air Force training area in Hammanskraal but it also oversees Swartkop AFB,
the latter interestingly known internationally as one of the longest-running air force

stations in the world.

One of the matters that the Commission investigated is the incident of the landing of a
private aircraft carrying guests of the Gupta family at Waterkloof Air Force Base on
30 April 2013 in Pretoria. The passengers were from India and coming to attend a Gupta

wedding at the Sun City Hotel, North West Province.

If there was ever anything clear about the mandate of this Commission from the onset,
it was that it included an investigation or inquiry into whether Mr Jacob Zuma as
President of the Republic was captured by the Gupta family with the result that he
abused his position as President of the country in order to assist the Guptas and his
son to get certain contracts and jobs from government departments and state-owned

entities and/or that he turned a blind eye to wrongdoing by the Guptas and their
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associates as they sought fo get certain contracts and jobs from government

depariments and state-owned entities.

On 30 Aprit 2013, a commercial aircraft carrying about 200 guests of the Gupta family
from Inda who were coming to South Africa to attend a family wedding at Sun City did
the unthinkable. It landed at Waterkloof. There was no Head o State or Head o
Government or even a Minister of a country that was on the Gupta commercial aircraft.
This sparked a national outcry in our country at the time and was a taking point long

after it had happened.

As members of the Gupta family were known 1 be President Zuma's friends, various
questions arose n the public domain. They included what President Zuma knew about
the plan o land the Gupta private aircraft at Waterkloof, whether he gave permission or
whether he may have turned a blind eye b t and who had granted the Guptas
permission 1o land their private aircraft at Waterkloof and how possible it would be for
President Zuma's friends o land their private aircraft at a place such as Waterkioof
without him knowing about it. Many people who are heroes o the majority of the people
of South Africa because of the contribution they made to the attainment of freedom in
this country who have never been Heads of State or Deputy President or Minister have
never landed at Waterkloof and yet a family from another country that arrived in this
country during the 1990s and were close friends of the President of the country had

now landed their private aircraft at one of the country's key national points.

Although the Waterkloof Landing was not mentioned n the Public Protector's Report:
“State of Capture” nor was # specifically mentioned in the Commission's Terms of
Reference, # fell within the terms of reference of the Commission o investigate the

incident as it may have been a consequence or incident or manifestation of state
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capture. In order fo determine this, it is necessary to have regard fo the evidence placed

before the Commission.

The terms of reference for the Commission of Inguiry into the fanding, on 30 April 2013,
of a Jet Airways charter flight JAI (the flight) at the Waterkloof Airr Force Base (the

Waterkloof Landing), require that the Commission inguire into

‘whether, and fo what extent and by whom attempts were made through any form
of inducement or for any gain of whatsoever nature 1o influence members of the
National Executive {including Deputy Ministers), office bearers and/or functionaries
employed by or office bearers of any state institution or organ of stale o directors
of the boards of SOEs'.

To answer that question, one must examine the events and people that may have led
to a positive response o the question whether the Waterkloof Landing was caused or
influenced by any state official o public office bearer, and what offences o breaches
of protocol were committed by such person or persons. The examination will entail
consideration of the oral evidence given to the Commission and the documents placed

before it. These shall be discussed in more detail below.

The evidence of 12 witnesses was led over seven days n July 2019. In festimony, they
referred to some 19 exhibits, all of which have been examined. Not all the withesses'
testimony was relevant 1o the Inquiry and | shall mention only the oral evidence and the

documents that are of some importance.

it was not contested at the hearing of oral evidence, nor in any of the documents before
the Commission, that the purpose of the flight, which came from India, was to bring the
guests of the Gupta family, based in South Africa, to a wedding of a family member to
be held at Sun City. The officials who facilitated the landing had been advised, however,
that there were several Indian Ministers of State aboard the flight. This proved to be

false, as shall be shown.
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1622. | shall first describe, briefly, the unfolding of events on 30 April 2013, and then detai
the relevant evidence. Between 06h50 and 07h00 on that day, the flight arrived at the
Walerkloof Force Base (the Air Base), a military base regarded as a strategic entry point
to South Africa. The passengers on the flight were met by a number of Air Base officials,
and walked along a red carpet, or were driven, fo the reception area. They were
entertained by some ‘traditional dancers' and offered snacks or breakfast. Shortly after
landing, the passengers were either driven in a convoy of cars, or flown by helicopters,

which had also landed a the Air Base, to Sun City.

1623. The landing of Gupta guests from India gave rise to considerable media coverage and
public outrage,"®? and was greeted with consternation by the Ministers in the Justice,
Crime Prevention and Security Cluster (JCPS Cluster). Accordingly, an Investigating
Team {the Team) of Directors General was appointed by them fo investigate the
landing."%* The Team comprised Mr DT Dlomo, Acting Director-General of the State
Security Agency (who acted as Chairperson of the Team); Ms Nonkululeko Sindane,
the Director-General of the Department of Justice and Constitutional Development;
Mr TS Moyane, then the National Commissioner of Correctional Services; and

Dr CG Swemmer, Acting Coordinator for Intelligence, who was co-opted to the team.

Report of the Investigating Team

1624. The terms of reference given to the Team were to

1624 1. determine the sequence of events prior to, during and after the landing of the

flight at the Air Base;

1162 Transcript 3 July 2018, p 3.
163 Exhibit FF1, para2,p 1.
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1624.2. assess the actual events n light of the established legislation, regulations,

government and departmental protocols;

1624.3. interview and interact with relevant persons fo establish facts, and

1624 4. make findings and recommendations to avert similar occurrences in the future.

1625. The Team members agreed fo work together, given the limited time {one week) given
to them fo investigate and report on their workk. Mr Dlomo was not initially present as he
was travelling abroad. The members agreed to meet police officials fo establish the
status of criminal investigations — charges had already been laid against officials who
unlawfully escorted the convoy of guests to the wedding venue from the Air Base. These
shall be adverted fo briefly below. The Team members also agreed o meet members
of the South African Revenue Services about the ways in which customs clearances
had been handled at the Air Base. Importantly, they agreed to meet the Director-
General of the Department of International Relations and Cooperation (DIRCQO} o
discuss his internal investigations of the role of members of his department in facilitating

the landing.

1626. Ms Sindane took a lead role in the investigation, '™ contacting parties identified as
necessary o establishing what had happened and organising interviews with them. She
also listened o recordings of telephone conversations between the parties most closely
associated with the landing of the flight. She interviewed the lawyer of the Gupta family;
Ambassador B Koloane, the then Director General of Protocol at DIRCO, who was a

key figure, and whose role will be discussed more fully later; Lieutenant Colonel

164 Exhibit FF1, para2,p 1.
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Anderson, also a figure instrumental in facilitating the landing; and Sergeant-Major

Ntshisi, who followed the instructions of Ambassador Koloane.

1627. The Team also spoke to the then Minister of Transport, Mr D B Martins, who had some
peripheral contact with the Gupta famiy when they met staff a the O R Tambo
International Airport (ORT) o discuss the possible landing of the flight there. That
possibility was quickly rejected as the reception that the Guptas wished to hold for their
guests would have been disruptive to other activities at that airport. Since he played no
roie in the Waterkloof Landing or in facilitating the flight, his evidence shall not be

discussed further.

1628. Ms Sindane was responsible for the report to the JCPS ministers that served before the
Commission and about which she testified.”®® The report details the visits that the Team
made to the following: officials of the South African Air Force (SAAF) on 9 May 2013;1166
security officers at ORT; and officials of SARS. It also considers the roles played by
Ambassador Koloane, Sergeant-Major Ntshisi and Lieutenant Colonel Anderson,
having regard to interviews and statements made to the Team."®” Ms Sindane, in giving
oral evidence to the Commission, confirmed the contents of the report and explained
fully. The report's accuracy was not in any way doubted and we can rely on it as being
an accurate account of the events that ied to the landing and subsequent use of public
employees to facilitate the transport of the Gupta guests to Sun City. The contents of
the report, in so far as relevant, are summarised here, and constitute a sufficient
account of the conduct of officials who were responsible for the Waterkloof Landing and

the transport of private passengers o the wedding venue.

1165 Exhibit FF 1, para 5,p &.
188 Exhibit FF 1, p 8
187 Exhibit FF1, p 8.
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k s helpful to examine the standard operating procedures that would normally have
been followed where military flights or flights carrying VIPs', such as heads of state and
government ministers, were expected"®® (as has been noted, commercial flights were
allowed excepticnally, usually only in an emergency). Where a foreign state was
involved the Embassy or High Commission concerned would send a ‘note verbale' o
the Office of the Chief of State Protocol requesting the assistance of the appropriate
government officials. The Air Force Command Post would deal with DIRCO for
clearance of state visits prior fo approving a visit. Where the flight was non-military or
not carrying passengers regarded as VIP, special permission from the Commissioner
of SARS was required, especially where the passengers were not subject b the

Diplomatic Privileges and Immunities Act.1ee

Different protocols were followed, depending on the type of passengers. If there were
vehicle convoys of visiting delegations after a flight landing, the National Commissioner
of the SAPS would be involved. And the Department of Home Affairs would be required

P issue visas to passengers on a commercial flight.”'™

These procedures were not followed by officials responsible for the landing in question
da the Air Base on 30 April 2013. The Team established that n February 2013 Mr Tony
(Rajesh) Gupta approached someone employed at the Airports Company South Africa
(ACSA) to ask about the possible landing of a plane carrying heads of state, ministers
and senior Indian officials at ORT: the passengers were coming to a four-day wedding
of members of the Gupta family to be held at Sun City. Subsequently, Mr Gupta had a
meeting with Ambassador Koloaneg, the acting Chief Executive Officer of ACSA and the

Minister of Transport, Mr Martins. Mr Gupta requested that the flight land at ORT and

1168 Exhibit FF1, p 9.
1163 Ng 37 of 2001
0 Exhibit FF1, p 9-10.
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that the passengers, the Gupta guests, be welcomed there. This emerges from a
statement made by Mr Martins, prepared for the Team, and admitted in evidence at the

Commission hearing when Mr Martins testified."”!

The landing and reception a ORT were refused since they would disrupt the arrivals
process & immigration. ACSA suggested that the flight land & Lanseria or an airport

close to Sun City instead, which later proved not to be possible.

In March 2013, M Atul Gupta approached the Minister of Defence and Military
Veterans, and an aide of the Gupta family, Mr Ashu Chawla, approached the Minister’s
political advisor as well, presumably to faciltate the landing of the proposed flight
elsewhere. The Minister and his advisor subsequently approached the Chief of the
SAAF, Lieutenant FZ Msimang, to ascerfain what the regulations were for landing at
the Base. The latter said it was impossible, but he later testified that he had been newly
appointed to the post and had found that there were no checks and balances in
place."” He said, further, that he had advised the political advisor fo the Minister that

it would be irregutar for a flight carrying wedding guests o land at the Base.

The Team report stated further that Ambassador Koloane, as Chief of State Protocol,
had contacted the same advisor to ask about the progress of the request. He had
claimed that he was ‘uxder pressure from No 1. Number 1 was understood by all
concerned o be the then President of the Republic, M Jacob Zuma. Subsequently the
adviser had contacted Mr Chawla to tell him that the Minister had denied the request.
Various conversations followed. Ambassador Koloane had nonetheless telephoned

Major Ntshisi''’? at the Air Base o enquire as to progress with the permission for the

M7 Transcript 2 July 2019, p 17-8.
"72 Testimony p 77 of transcript (@ July 2019).

173 jn some decuments and oral testimony he kb referred © a5 ‘Sergeant-General Ntshisi. When he testified he
was sworm n as ‘Major Ntshisi.
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proposed flight o land. The latter informed Ambassador Koloane that the Air Base
would receive only heads of state and their deputies. Ambassador Koloane responded
that there would be several ministers on board the flight, that the Minister of Transport
and the Guptas had told him to assist, but that the request couid not be put in writing,

as requested by the Major.

1635. It transpired later, n the evidence of Lieutenant Colonel Anderson that Ambassador
Koloane had said to her that the President had asked if everything was on track for the
landing.''"* (The Presidency subsequently, on 13 May 2013, denied that the President
had given any instructions, or received any request, about a landing at the Base) .!""®
Sergeant-General Nishisi had nonetheless asked Lieutenant-Colonel Anderson about
the ‘217 Indian delegates’ and she had questioned him about refusing the request. He
said that he had asked for written confirmation. Her response was that the request was
‘political’ and that ‘Number 1" knew about it. She advised Major Ntshisi that permission
to land depended on the type of visitor, and that even a private visit would be allowed F

DIRCO approved.

1636. Major Nishisi was reluctant to issue the necessary flight clearance certificate without a
written request for k. He asked Ambassador Koloane whether he should send the
clearance cerlificate once he had prepared i by fax to the Senior Foreign Affairs
Assistant at the Directorate of State Visits at DIRCO, Mr William Matjila. Ambassador

Koloane asked that it be sent instead to him by email.

1637. The result was that Mr Matjila did not see any fiight clearance and did not know of the

landing until news of it broke in the media."”® He had, however, been asked by

"7 Transcript 14 January 2020, p 68.
"5 Investigating Team report p 7, NS-11.
1%7% Transcript 4 July 2012, p 5.
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Ambassador Koloane, who was senior fo him, to assist with the 'Indian Delegation’. He
had expected a note verbale n this regard but did not ever receive one. The most
information was in an emait from Ambassador Koloane's secrefary stating that the latter
had ‘telephonically approved the request for flight clearances and landing at Waterkloof
AFB for the Indian Delegation’.'"’” Ambassador Koloane, when examined about this
email, evaded the question whether he had authorised the sending of the email. He
denied that he had approved any clearance but could not explain why his secretary had
sent the email. He testified on 8 and 9 July 2019.78 Ambassador Koloane was the key
figure in facilitating the unauthorised flight carrying Gupta wedding guests, and his

evidence will be discussed below.

1638. In the event, a flight clearance certificate was signed by Lieutenant S J van Zyl who had
the authority to clear flights for the Air Base. He did so on the strength of various
decuments presented to him, and after talking to people at the Air Base. The clearance
certificate indicated that an ‘Indian Delegation' was the requestor.’”® Requests by
Gupta family employees for protection for the convoys of cars that were to transport the
wedding guests b Sun City were refused, as was a request by Sun City Security for a
risk evaluation, although later n April an official classified the wedding as 'medium

risk’ 1180

1639. Ambassador Koloane visited the Air Base on 24 April and met a representative of the
Indian High Commission and Lieutenant-Colonei Anderson. The purpose of the meeting

was to discuss arrangements for the landing.""®' None of this was denied in the

77 Transcript 4 July 2018, p 19.
"% Transcript 4 July 2012, p 101.
179 Exhibit FF1, p 13.

1160 Exhibit FF1, p 13-14.

1181 Exhibit FF1, p 14.
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evidence given before the Commission by Ambassador Koloane and Lieutenant-

Colonet Anderson.

The following day, an official of the Indian High Commission sent the SAAF command
post a request for helicopters and small aircraft to land at the base to transport the
passengers aboard the flight from the Air Base to Sun City."%? The same day — 25 April
2013 —a South Africa Police Services (SAPS} Cluster Commander convenad a meeting
to initiate security planning for the landing and subsequent convoy of passengers to

Sun City 83

Lieutenant-Colonel Anderson subsequently, on 26 April 2013, briefed staff a the base
on ‘the arrival of the VIP flight from India with Ministers on board’.'"® On 29 April 2013,
internal flight clearances were issued by the command post for the aircraft and
helicopters to be used for the convoy of passengers afier the flight had landed. ''® The
flight plan for the flight from India (lodged by Jet Airways) was addressed to &l air traffic
controllers in the areas owver which the aircraft would fly: the controllers were to co-

ordinate the flight.?®® Various other plans in respect of safety were also put into place.

Ms Sindane, in her report, detailed the standard procedures that would be followed in
respect of the arrival of a flight carrying foreign dignitaries, and those that related to
convoy protection once flights had landed."®” Standard procedures were not followed

when the fiight landed at the Base on 30 April 2013.

162 1hid.
1#, jhid,
184 Exhibit FF1, p 15.
185 Ibid.
188 i,
87 Exhibit FF1, p 16.
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Again, Ms Sindane set out the details in the Team's report.''®® Procedures were
standard throughout the flight and actual landing. However, the seven helicopters and
the two aircraft for transporting the passengers to 3n City, landed early, between
05h00 and 06h00. The flight from india landed at the Air Base at about 06h50. On
landing, some of the passengers, instead of walking to the terminal, were immediately
ferried from the plane to the reception area. Others walked. There is no evidence as fo
why some passengers appeared to be preferred above others. |t may have been

completely random.

Refreshments had been provided by an external company, arranged by Gupta staff or
employees, Colonel Visser was present to welcome guests, but no VIPs were pointed
out to him, and so he greeted everyone who greeted him.""®® By arrangement,
Lieutenant Colonel Anderson and others brought the guests’ passports to the
immigr ation counter. Ambassador Koloane had not at that stage arrived at the Air Base.
He was informed, while on a goif course, by an official in the Indian High Commission,
that the flight had already arrived. He rushed to the Air Base and noted {incorrectly) the

number of vehicles in the convoy that were to transport passengers fo Sun City. 1120

it subsequently transpired that the Gauteng police had deployed 31 cars and 62 of iis
members to provide security en route. Additional deployments by the SAPS in Gauteng
cost the province about R47 000. The North West police took over security details once
the convoy had reached the Gauteng/MNorth West border. In the Sindane report t was
estimated that some 70 security vehicles were used to transport wedding guests from

the Air Base fo Sun City.""*! In addition, i transpired that some of the security personnel

18 1bid,
183 Exhibit FF1, p 18.
12 Thid,
1191 Exhibit FF1, p 19.
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had been employees of the Tshwane Metro Police, who were 'moonlighting’ untawfully.

By the time the Team investigated, these officials had already been suspended."®?

The convoy was followed by the media and caused great public consternation. The
same day, the Government Communication and Information Systems body convened
a meeting of government 'communicators’ to ‘manage the media environment'"%*
Various decisions were taken that day, including that only the GCIS (Government
Communication and Information Systems) should address the media, that the entry of
the wedding guests should be regularised by SARS, that the aircraft should be removed
from the Air Base and that guests should not leave the country other than through

regular ports of exit.

On 2 May 2013, the Director-General of DIRCO spoke to the Indian High
Commissioner, Mr V Gupta (who, it should be noted, & not related o the Gupta family)
and ascertained that there were no state Ministers on the flight and that he had not been
asked for any assistance with the arrangements for the visit. Mr 'V Gupta subsequentiy
apologised for any lapse that there may have been n so far as a note verbale had not

been produced."*

Various transgressions of statutory and regulatory measures were uncovered afier the
wedding was over, but the guests apparently left South Africa by regular means. The
conwvoy of wedding guests from the Air Base to Sun City entailed many breaches of the
law. The security company hired by the Guptas fo accompany the convoy was not
registered with the appropriate authority; two Metro Police officials had used their official

forearms; and several registration plates of the vehicles used were false. Al the time of

192 |bid.
1193 Exhibit FF1, p 19.
1184 Exhibit FF1, p 20-21.
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reporting, Ms Sindane said that criminal investigations were underway. The

Commission is not aware of what the result of these investigations was.

The Investigating Team considered that between February 2013 and the date of the
landing, the requests from the Gupta family had transformed from being related 1o the
Gupta wedding to being an official diplomatic one, with the false information that Indian
State Ministers would be on board the flight. This was a ‘deliberate manipulation of the
system to further wedding objectives couched as official business'."'® It was clear to
the Team that Ambassador Koloane and Lieutenant-Colonel Anderson had

misrepresented the facts to facilitate the landing.

In their findings the Team stated that the collusion of officials in permitting and
facilitating the landing of the flight from hda resulted in numerous irreguiarities and an
abuse of official authority.""* However, none of the findings indicated that there was
any inducement or gain given to any member of the National Executive or office bearer.
As we shall see, when considering the evidence before the Commission, the only
officials who clearly misled others to facilitate the landing, the welcoming of the wedding
guests and the irregutarities attendant on the convoy of vehicies from the Air Base fo
Sun City, were Ambassador Koloane and Lieutenant Colonel Anderson. Their evidence
will be examined more closely below. Ambassador Koloane, who was disciplined and
sanctioned, was however, amply rewarded for his role by being promoted to the post of
Ambassador o the Netherlands two years after the landing by the then Minister of

international Affairs and Cooperation, Ms ME Nkoana-Mashabane.1197

195 Exhibit FF1, p 22-23.
1186 Exhibit FF1, p 28fT.

197 Her evidence will be discussed below.
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Other evidence led

16 51.1 do not consider it necessary o discuss the evidence of every witness and wil confine

1652.

myself to evidence that s relevant to the Commission’s terms of reference. The first
piece of oral evidence al the Commission relevant to the terms of reference was that of
Major Thabo Ntshisi. He was the ‘operations officer’ at the Air Base. '*® Unforiunately,
his evidence was not heipful. He said that he had been reluctant to issue the flight
clearance certificate requested by Ambassador Koloane for the flight carrying Indian
guests without a written nofe verbale but had eventually done so under pressure from
the latter and when he received the email from Ambassador Koloane's secrelary saying
that the clearance had been authorised, and after speaking to Lieutenant-Cotonel
Anderson. He did not have the authority b issue the clearance certificate himself, but
he had advised Lieutenant Colonel Van Zyl {(who was new in his position &t the Base)

that it should be issued.

Major Nishisi seemed Yo be trying b exonerate himself from any wrongdoing, and in the
process kept contradicling what he had said b the investigating Team and also what
he said in the course of his evidence to the Commission.'?® Ultimately, his evidence
amounts b no more than this: he facilitated the issue of the flight clearance certificate,
but only because he was pressured b do so by Ambassador Koloane and Lieutenant
Colonel Anderson, who had both given him the impression that the President of the
Republic at the time {in 2013) had authorised the process. He had in turn misled

Lieutenant Colonel Van Zyl, and Mr William Matjila who was an assistant at DIRCQO.1201

1198 Transcript 3 July 2019, p 77.
1192 Transcript 3 July 2019, p 126.
200 Transcript 3 July 2019, p 123.
1201 Transcript 4 July 2018, p 23.
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General D M Mgwebi subsequently testified that Major Nishisi had deliberately misled
various officials: he had made that finding when presiding over a disciplinary hearing
convened by the SANDF.*?°2 General Mgwebi claimed not to have known of the landing
& the Base until it had happened, and blamed lack of communication and non-
compliance with rules for the unauthorised landing of the Gupta flight. He had
recommended that Major Ntshisi and Lieutenant Colonel Anderson be disciplined for
‘colluding and assisting with the approval to land knowing very well that doing so was
unlawful. Charges of misuse of state property and corruption should also be laid against

them', he said. ™%

Ambassador J M Matjila, the Director-General of DIRCO in 2013, and who has a very
long career as a dipiomat, testified on the standard procedure io be followed when there
is a request from a foreign mission (a note verbafe) for the landing of foreign aircraft. 204
Among the details that would have io be included in a note verbale were: the purpose
and the duration of the visit; the places in South Africa likely to be visited; who would
be on board the aircraft the date of arrival, and the size of the aircraft. That
communication would be shared with the SANDF if the aircraft was intended to land at

one of its facilities.

These procedures were not followed for the flight carrying the guests attending the
Gupta wedding. The first time Ambassador Matjila heard about the Waterkloof Landing,
was through the press on the day of endng  — 30 April 2013. The following day he was
advised of the meeting of the JCPS cluster principals, and he asked for a briefing from

the DIRCO spokesman. He invited Ambassador Koloane to attend the meeting since

202 The transcript of his evidence starts at p 37 following Majar Ntshisi's. He confirmed the contents of his report
following the Board of Inguiry convened by the SANDF. The report 5 in Exhibit 4, CSB 002 ff.

1203 CSB p 218.
204 Exhibit FF11.1, and Transcript 8 July 2018.p 2
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so much had been said about his role n the saga by the media. ”® He also called Mr
V Gupta, the High Commissioner of India, to establish whether there were Union

Ministers aboard the aircraft. But Mr V Gupta advised that there were none, and that

procedures had not been followed.'?%

1656. Ambassador Matjila then testified about the disciplinary procedures against
Ambassador Koloane. On this issues, he said: a special hearing was convened by
DIRCO, following the recommendations of the report of the Investigating Team that had
been appointed.'*™ The charges that were preferred against Ambassador Koloane
were that: (1) in the period between February and April 2013 he had abused diplomatic
channels and had facilitated an illegal request for the landing of an international aircraft
a the Air Base on 30 April 2013; (2) he had misrepresented facts in an endeavour o
procure the unlawful landing; and (3} he had compromised the process and procedures
of DROO n that no request had been properly made and the required inter-

departmental coordination process had not taken place. 1208

1657. Ambassador Koloane pleaded guilty fo the charges.””™ Following the recommendation
made by the committee that heard the charges, the sanction imposed on Ambassador
Koloane was, as an aiternative 1o dismissal, suspension without pay, for a period of two
months. ?'* The Chairperson of the Enquiry considered, however, that the infractions
were serious, since Ambassador Koloane caused embarrassment to the Republic, and

abused diplomatic channeis.

1205 Transcript 8 July 2019, p 51.

205 Exhibit FF11.1, p 4.

120 Exhibit FF11.1, p 5, and Transcript 8 July 2019, pp 68.
1208 Exhibit FF 3,p7.

202 Exhibit FF 3, p 27.

1218 Exhibit FF 3,p 6.
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1658. Before the Commission, Ambassador Koloane was not a credible witness. He evaded
questions and denied having suggested to anyone that the President knew about the
proposed janding of the flight from India at the Air Base. A clear exampte of his evasion
was in relation to the email sent by his secretary to Mr W Matjila stating that the flight
had been approved.”" First, he tried to obfuscate the questions he was asked by the
evidence leader. Then he denied that he had asked his secretary fo communicate
authorisation to Mr William Matjita. He said that he did not have such authority. She

must have misunderstood him, he said.'?2 The email read:

‘As per your discussion with Ambassador Koloane with regard to the request for

flight clearance and landing a& Waterkloof AFB for the Indian delegation. Kindly note
that Ambassador Koloane telephanically approves the request."1212

All that he had said to her, he claimed, was that she should push 'them' 1o process the

request.

1659. As fo the meeting earlier in the year at ORT, which was attended by Mr Tony Gupta,
Ambassador Koloane said that his memory had faded, but that he did recall that at the
meeting Mr Gupta did say there would be wedding guests aboard the flight, some of
whom would be 'Ministers' and possible one of the “Vice Presidents' of India.?"* He
could not, however, deny the veracity of a recording of a phone call between Major
Nitshisi and himself n which he had explained o the Major that he could not put the
request in writing."”" Major Ntshisi said that Colonel Anderson was n charge o the Air

Base. Ambassador Koloane then reminded him that peopfe representing the Indian

1211 Transcript & July 2019, p 87.
1212 Transcript 8 July 2019, p 101.
1213 Transcript 8 July 2019, p 105.
124 Transcript 8 July 2019, p 112.
1215 Exhibit FF 13,p &
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delegation had met Colonel Anderson at the Air Base and said that a few Ministers

would be on board to attend the Gupta wedding.

At the Commission’'s hearing on the following day,''®* Ambassador Koloane admitted
to ‘name dropping’, presumably in respect of the President. But, he said, he had done
this purely b push officials who were ‘supposed fo process the flight clearance to do
their job’ —to process the flight. However, he insisted that no one n a position of power,
such as a Minister or the President, had asked him fo act in this way. He said that using
their offices and names was an error of judgement on his part.'?’’ Later n the day 2'®
he accepted that he had been wrong to use the names of Ministers and the President

because it could have tainted their reputations.

When asked why he had resorted 1o untruthfully mentioning certain people’'s names, he
responded that there was 'nothing in it’ for him personally. He had wished only b service

the relationship between India and South Africa.?™

Ambassador Koloane said that he had gone to the Air Base on the morning of 30 April
2013. He had compietely forgotten about the landing but had been telephoned by
someone in the Indian High Commission and by Colonel Anderson advising that the
flight had landed.'”° He also said that he knew the Guptas as friends of the President
because he had met them at functions that the President had hosted. Although invited

to the Gupta wedding, he said that he did not attend i.

1218 Transcript 9 July 2018,p 11.
1217 Transcript 9 July 2019, p 13.
1218 Transcript 9 July 2019, p 41.
1219 Transcript 8 July 2019, po 57-58.
228 Transcript 9 July 2018, p 65.
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The later promotion of Ambassador Koloane t© South Africa’s Ambassador to the
Netherlands, n 2014, will be considered when the evidence of the Minister of
International Relations and Cooperation, who was in the post both & the time of the
landing and when Ambassador Koloane was appointed to the post in the Netherlands,
is dealt with. First, though, i is convenient to discuss the evidence of former Lieutenant

Calonet Christine Anderson, who was employed at the Air Base by the SAAF in 2013.

Lieutenant Colonel Anderson deposed o two affidavits in respect of the landing the
one was for the Board of BEgry  convened by the SANDF and the other was prepared
for the Commission. She said in the first affidavit, 2’ deposed to on 3 May 2013, that
she was requested by Lieutenant General D Mgwebi, the Chief of Joint Operations in
the SANDF, 222 o attend a Board of Inquiry fo be held on 8 May 2013. She discussed
a some length the process she followed before deposing o the affidavit and then
descriped the events preceding the landing of the flight. These are summarised

hereunder.

On a Sunday night sometime n March 2013, Ambassador Koloane had phoned
Lieutenant Colonel Anderson fo enquire whether the Air Base had the capacity for the
landing of an Airbus A330. He told her that there would be a ‘cultural event’ following
the landing of the aircraft, which had ‘two ministers’ on board and that ‘'Number One’
had knowledge of the flight proposed. She understood the term 'Number One’ fo refer
o President Jacob Zuma. 'We never refer o the President in telephone conversations

by name for security reasons.”223

122 Exhibit FF 15, p 09.
22 Hig evidence & discussed above.
©23 Exhibit FF 15, p 10.



589

1666. She had advised Ambassador Koloane that t was passible for the aircraft o land but
that an overflight clearance {(a landing authority) was required for tanding at the Air
Base. He said that he would start the process of abtaining the clearance from the Air

Force Command at the Air Base.

1667. On 2 April 2013 a gentleman whom she thought was named ‘Mr Ashuc’, and two others,
visited Lieutenant Colonel Anderson at the Base and she escorted them through the
lounges. They told her that there would be about 150 1o 200 people on board the flight.
After some discussion it was agreed that the passengers could use the two lounges
and areception area. She was informed that once the immigration process was finalised
the passengers would be escorted o Sun City. She told them that, ¥ the weather was

bad, the flight might have 1o be diverted to ORT.

1668. In mid-Aprit 2013 Ambassador Koloane phoned her and said that he had been asked
by the President f the flight ‘was stili on track’. She responded that, once flight clearance

had been obtained, ‘we would be able to finalise the movements of the passengers’. ?*

1669. He had phaned her again two days later and said that the passengers would not be
taken in buses to Sun City. At that stage no flight clearance had been obtained. She
had sent a message to the Officer Commanding a the Air Force Command Base,
Brigadier General Lombard.?>* Ambassador Koloane had then made an appointment
to see her at the Arr Base on 22 April 2013, and he had arrived with Mr Ashuc and two
woamen. She had shown them the arrival and departure procedures. That afternoon,
she had spoken o her Officer Commanding, Brigadier General Madumane, and had

informed him that the overflight clearances far the internaticnal flight had not yet been

122 Exhibit FF 15,p 12.
1225 Exhibit FF 15,p 13.
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obtained. He asked whether the media would be present & the landing, and her

response was that she had not yet be advised about this. 7%¢

1670. Lieutenant Colonel Anderson had received clearances for the flight from India, and for
the local aircraft that were to land and depart with the passengers to Sun City, on 23
and 25 April respectively.'”?7 The aircraft from India, and the other national aircraft and
helicopters for shuttling passengers, had arrived early in the morning of 30 April 2013.
She explained that she had ensured that persons responsible for handling baggage and
immigration had been present to assist with the landing.'??® She was of the view that
because the visit by the passengers was private, no coordination with DIRCO officials
was required. Lieutenant Colonel Anderson attached o that affidavit a passenger fist,

external clearances, and permission for helicopters and chartered aircraft to land.

1671. In 2019, in response o a request from the Commission and questions sent to her, she
confirmed the contenis of her affidavit deposed o in May 2013.'"”* She denied
allegations about what she had allegedly done in preparation for the landing in 30 April
2013. She also denied that she had done anything to pressure Major Ntshisi into

unlawfully issuing a flight clearance for the flight from India that landed at the Base.

1672. In her oral evidence to the Commission, Lieutenant Colonel Anderson (represented by
a legal practitioner), said that she had ascertained that Mr Ashuc was Mr Ashuc Chawla,
employed by a company associated with the Gupta family. '>® She had believed at the
time of the proposed landing that he was a Protocol Officer a& DIRCO. She said that

she had also believed that there was nothing untoward about Ambassador Koloane's

235 Exhibit FF 15, p 13.

1227 Exhibit FF 15, p 14.

25 Exhibit FF 6, p 14.

222 Exhibit FF 15,p 1.

123 Transcript 14 January 2020, pp 34-35.
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requests: she was told that there were wedding guests on board the flight but & was not
her job to question the purpose of the visits of passengers.'?® She said that she had
been told that the President was supposed to fly from the base to Sun City, but had
discovered later n the day, when checking the operations room, that that flight had been
cancelied and that he was scheduled to fly instead fo the Democratic Republic of

Congo.'2%?

When questioned, Lieutenant Colonel Anderson admitted that she had realised that the
landing of the flight from India at the Base was not lawful.'?*?* However, that realisation
struck her, she said, only when she heard press reports. When pressed, she said that

‘at one stage it felt like the base was captured by this Indian delegation'.'?*

Lieutenant Colonel Anderson denied that she had put any pressure on Major Nishisi o
issue a flight clearance certificate, ™2 but accepted that she had been pressured by
Ambassador Koloane to put procedures in motion for the improper landing of the flight

gt the Base.'2%

Ii should be noted that Lieutenant Colonel Anderson, after attending the Board of
Inquiry, complained to the Public Protector about the process that was followed by the
Board: she had not been given an opportunity to state her position to the Board, she
said. The Public Protector did not proceed with any investigation i respect of the
complaint and did not deal with the Waterkloof Landing in her report that formed the

basis of the Commission's terms of Reference. Lieutenant Colone! Anderson conceded

1231 Transcript 14 January 2020, pp 49-51.

1232 Transcript 14 January 2020, p 52.
1233 Transcript 14 January 2020, pp 52 -56.
1734 Transcript 14 January 2020, p 61.

235 Transcript 14 January 2020, p 67.
35 Transcript 14 January 2020, p 69.
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that the Public Protector had not proceeded with the investigation into her complaint

because she had been cleared by the Board of Inquiry.'#*

1676. 1t is necessary now to consider the evidence of Minister Nkoane-Mashabane, who was
the Minister of International Relations and Cooperation at the time of the landing of the
flight in 2013.1% She testified at the Commission on 21 November 2013.'22¢ Al the
hearing, she confirmed the correctness of the contents of an affidavit to which she had

deposed on 18 September 2019.7%4°

1677. Her evidence is relevant only in so far as she testified fo the appointment in 2014 of
Ambassador Koloane as Head of the Mission of the South African Embassy n

theHagee h the Netherlands.

1678. She claimed not to know much about the minutiae of the work in DIRCO. She had heard
about the landing & the Ar Base only after the flight had landed.'?*' She said that she
had been informed that Ambassador Koloane, the Chief of State Protocol, was present
a the Base after the landing, and that she had phoned the Director-General of DIRCO,

Ambassador Matjila, fo find out what had happened. ?#

1679. She said that she had been aware that Ambassador Kelcane had been disciplined and
had been sancticned by being put on suspension without pay. However, when the post
at The Hague had become vacant, he had applied for the position. In her view, he had

served his sentence and there was nothing untoward about his promaotion. Thus she

37 Transcript 14 January 2020, pp 69-70.

38 Af the time of giving evidence o the Commission, she was the Minister in the Presidency for Women, Youth
and Persons with Disabilities.

1238 Transcript 21 November 2019

142 Exhibit FF 14,p 1

128 Transcript 21 November 2019, p 2
42 Transcript 21 November 2019, p 11.
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had not n her letier asking the President o appoint Ambassador Koloane said that he
had been found guilty of charges, including abuse of diplomatic channels. However,
she had, she said, alerted the President 1o his offences and sanction before she sent
the letter.’?# |t remained her view that his conduct was not relevant fo the new post.
That was an astonishing admission. Moreover, the reasons that she gave for choosing
him as South Africa’s Ambassador fo the Nethertands, namely that he had applied, was

eligible, and was experienced do not appear plausible.

1680. On 28 November 2018 Adv Ngoako Ramatlhodi testified before the Commission about
the controversial landing of the Gupta aircraft at Waterktoof Military Airbase. In part, this

is what he said:

“Now my attitude, | did not know these pecple. They came inte Scuth Africa and one
day | met Correctional Services that a private jet lands at Waterkloof A Force base
carrying wedding and people. That for me was the last insult. | mean t was a stab
at the back for those who died. Because there were many who ded when | was
there with them. That we should get foreigners they come in here and then they land
a wedding charter in our air force base.”

He continued:

“‘Not only did they land there, they actually got even the escoris of the security,
everything, fo that place there."

When probed about his understanding of the controversial fanding Adv Ngoako

Ramatlhodi states:

“We said 1o him, Mr President t & unacceptable that a private jet carrying wedding
party from another country tands & our air force base. We had fought for this base
o b2 under our command. So it & not acceptable. So do not grace this thing by
going fo the wedding, in addition & what has already happened.

1243 Transcript 21 November 2013, pp 92-95.
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Chair what happens al air force bases of South Africa i only Heads of States land
there, and when they land we receive them with al the protocols, either one Minister
ar the other is sent fo go and dbo that. But on this ocecasion this aeroplane from India
just landed there. There was preparations, because even the lraffic cops were

escoriing those buses which were going to North West.

So t was a well-planned reception, which could not happen without higher authority
knowing. Well, they mobilise even the Municipalities o provide security for those

buses to go there. 3o | think it was quite heavy for us, some of us."

The Investigation Task Team that was assigned by the Justice and Security Cluster o
investigate this incident did not interview President Zuma despile the fact that & heard
that Ambassador Koloane had given two contradictory versions, one being that he had
told certain officials at Waterkloof Military Arr Base that President Zuma knew about the
impending arrival of the aircraft and wanted the landing of the aircraft at Waterkloof
Military Air Base facilitated or approved or expedited and the other being that President

Zuma had not said anything along those lines o him.

When Ambassador Koloane gave evidence before the Commission, he wanted the
Commission o accept that President Zuma had never said anything to him about the
then planned landing of the Gupta aircraft. Mr Kolocane wanted the Commission o
accept that he had only said what he had said about President Zuma o officials at
Walterkioof Military Airbase as part of name-dropping because he wanted b help the
relations between South Africa and India. The position & that, ahead of the landing of
the aircraft, Ambassador Koloane told certain officials that President Zuma knew about
the plan for the Gupta aircraft fo land at Waterkloof Military Airbase and he said either
that President Zuma wanted that tb be approved or he said that President Zuma wanied

the landing to be approved or facilitated or expedited.

On 15 July 2019 President Zuma appeared before the Commission and, among other

things, told this Commission his version about the incident. In part, this is what he said:
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"l am sure you have listened here fo and | have been you know given names and
names that | aliowed these people to land in the National Point in South Africa. No
one has ever asked me did you do so o is there any infermation o that effect
because it never happened. | did not know where they were going to land nor
whether there was a landing to happen on a particular day but t has been Zuma
again and that is what Ngoako Ramatlhodi said as he was giving evidence here. He
allowed his friends to — to land in a highly sensitive area. Comrade Ngoako has
never asked me whether | talked to them and | aliowed them to come there and |
am sure you have it now in your — in your records. Perhaps not the matter io dwell
sc much but the point | am making | never did any cther thing cut of or breaking the
law with this family never. "2+

1684. Mr Zuma's version is that he never discussed the intended or planned landing of the
Gupta aircraft at the Waterkloof Military Airbase and that he did not even know that
there was o be a landing of the aircraft at Waterkloof. The question that arises is this:
how credible is Mr Zuma's version that, prior t© the landing of the Gupta aircraft at
Waterkioof, he did not know about it and he had never discussed the issue with the
Guptas? It s necessary o examine Mr Zuma's evidence n the light of the totality of
evidence heard by the Commission, including Mr Zuma's relationship with the Guptas,
the nature of his relationship with them and what he was prepared to do for the Guptas.

This is dealt with below.

1685. The one known fact is of course that Mr Jacob Zuma's son, Mr Duduzane Zuma, s in
business with the Guptas. In this regard Mr Zuma gave evidence which suggested that
he was grateful o the Guptas because he said that they gave his son employment many
years ago when nobody was prepared to employ his son or his children at the time.
indeed, Adv Ngoako Ramatlhodi also testified before the Commission and said that,
whenever in meetings of the National Executive Committee of the ANC voices were
raised to the effect that President Zuma's relationship or friendship with the Guptas was

affecting the image or reputation of the government and the ANC negatively and he was

1244 Transcript 15 July 2018,
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urged to end it, Mr Zuma always defended his relationship with the Gupta family on the
basis that they had helped him and his children when he was going through difficult

times and would not entertain the idea of ending his friendship with them.

In Vol 2 of Part | of the Commission's Report, reference was made 1o the evidence of
Mr Themba Maseko who testified that, before his removal from his position as CEO of

GCIS, Mr Ajay Gupta had told him that

“(a) President Zuma would do anything they wanted him o do;

(b) if any Ministers did not co-operate with the Guptas, they (i.e the Guptas) would
report them o him and him (i.e President Zuma) and he would summon them; and

{c) since he (Mr Themba Maseko)} was not co-operating, he {i.e Mr Ajay Gupta}
would report him 1o his seniors who would replace him with somebody who wolid

co-cperate with them.”

Mr Themba Maseko testified that early in February 2011 — his interactions with Mr Ajay
Gupta was around October 2010 and late November or early December 2010 —he was
removed from his position at the instance of Mr Zuma and he was replaced by Mr
Mzwanele Manyi, an associate of the Guptas. Mr Manyi co-operated with the Guptas.
Furthermore, in Vol 1 Part IV of its Report, the Commission already found that Mr Tony
Gupta told Mr Jonas at the Gupta residence on 23 October 2015 that President Zuma
was going to fire Minister Nene because he refused to work with the Guptas and,
indeed, President Zuma did fire Minister Nene a few weeks thereafter and gave a

reason that made no sense in the context of Mr Nene’s dismissal.

Furthermore, President Zuma and Minister Gigaba ensured that Mr Brian Molefe was
appointed as Group CEO of Transnet after the Guptas had announced n their
newspaper, The New Age, on or about 10 December 2010 that Mr Brian Molefe would

be the next Group CEQ of Transnet. They made this announcement even before the
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Transnet post of GCEO had been advertised. Mr Brian Molefe was appointed despite

the fact that he was not the candidate who scored the highest points in the interview.

President Zuma and Minister Lynn Brown ensured that Mr Brian Molefe, whom the
Guptas wanted to be appointed as Group CEO o Eskom (as Mr Salim Essa had told
Mr Henk Bester in 2014), was appointed Group CEQ o Eskom in 2015. Furthermore,
President Zuma participated n the Guptas’ scheme o have certain Eskom executives
suspended and ultimately removed from certain strategic positions at Eskom so that the
Guptas and their associates could be appointed to those strategic positions. President
Zuma told Ms Dudu Myeni about the plan and asked her to convene a meeting a his
Durban official residence on 8 March 2015 at which a decision was taken that certain

Eskom executives should be suspended. President Zuma took part in that meeting.

President Zuma and Minister Brown ensured that Mr Siyabonga Gama was appointed
as Group CEO of Transnet n or about 2016 and there & evidence before the

Commission that Mr Gama was working with the Guptas.

When President Zuma wanted to remove Minister Pravin Gordhan as Minister of
Finance n March 2017, he wanted to replace him with M Brian Molefe, a Gupta
associate, but was stopped from doing so by other officials of the ANC who objected to
Mr Zuma replacing Minister Gordhan with Mr Brian Molefe. After President Zuma had
been prevented from replacing Minister Pravin Gordhan with Mr Brian Molefe, he

replaced him Mr Gordhan with Mr Malusi Gigaba, another Gupta associate.

On the probabilities President Zuma informed Mr Ajay Gupta or one or more of the
Gupta brothers that he was going to appoint Mr Fikile Mbalula as Minister of Sports and
Recreation before making an official announcement and before he told Mr Fikile
Mbalula of that appointment. This is mentioned to show how close Mr Zuma ks to the

Gupta family.
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Evidence of My Sundaram

1693.

1694.

1695.

In addition to what has been set out above, it i5 necessary to refer to the evidence that
Mr Rajesh Sundaram gave before the Commission. Mr Sundaram had been recruited
from India by the Guptas in 2013 to be the editor of the TV station that the Guptas were

planning 1o establish.

Mr Sundaram spent about two months in South Africa in mid-2013 in the employ of the
Guptas and he attended some meetings between the Guptas and President Zuma. He
also got to experience how the Guptas talked about their relationship with President
Zuma. He testified under oath that the contents of his book are true, | understood this
to mean that what he wrote in the book was to the best of his knowledge and belief,
true. Accordingly, the contents of the book enjoy the status of evidence. Below | shall

make some references to the contents of Mr Sundaram's book.

On 4 June 2013, Mr Sundaram and some of the team who had arrived from India the
previous day met with Mr Atul Gupta and Mr Nazeem Howa at the Gupta office at
Corporate Park in Midrand. On account of matiers not connected o the Waterkloof
Landing, the author says, the nature of the meeting was very tense. Mr Atul Gupta was
the only person speaking at the meeting. One of the issues that Mr Atul Gupta alleged
at the meeting was this. All the media houses in South Africa were owned by white
people and that they (the Guptas) faced much opposition when they announced that
they would be setting up a newspaper. Mr Atul Gupta then referred o the Waterkloof
landing incident and what was written about them (the Guptas). He said that that was a
co-ordinated effort by vested interests b break the Guptas. Mr Atul Gupta then felt the
need to explain the background to the Waterkloof landing affair to the Indian team.

Summarising what was said, Mr Sunandram says in his book;
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"Aful spent a lot of time justifying the Waterkloof landing incident, which happened
just days before our arrival, at this first meeting. Our family i close fo President
Zuma. We have never hidden k. We are a powerful family, and | am sure all the
hype around this landing will also pass with time. We land at Air Force stations in
India all the time, so what s wrong with landing cur guests at an Air Force base here
with all due clearances? We are being targeted."24

Mr Sundaram's book then records that Mr Atul Gupta continued as follows:

“President Zuma knows our family well, and we have deep bonds with his family.
We have enough influence n the government o clear cur name and it i not just
President Zuma — we have close links with al seniocr ANC leaders. We are banias,
we are Indian Jews; we do not keep all our eggs in one basket. Whoever becomes

president of Scuth Africa n the years to come, | can assure you he will be our friend.”

1696. Describing his decision fo move to South Africa and the doubts that he thereafter

entertained about its wisdom, Mr Sundaram went on to describe how the Guptas sought

to justify the Waterkloof incident despite the negative media coverage for the Gupta

family. Mr Sundaram said Atul Gupta said:

“Like Laxmi, he blamed the media for playing up the incident. He claimed his family
had the required permission o land the jet, and n the same breath he menticned
the proximity his family enjoyed with President Zuma and his family.

‘President Zuma & on our side, he knows cur family, angd we helped him when he

was down and out; he wil help us through this as well. You know, top ministers of

the Zuma cabinet attended the wedding. This is a direct endorsement for us. The

personnel against whom action has been taken will be reinstated very soon. We are

an influential family here, and no one can point fingers at us,” Atul boasted.

‘We have close relations with everyone in the ANC. f Zuma & ever ousted, | can tell

you for sure that the next one in line from the ANC would be close b us as well. We

ae banias, and we know how o keep our business interesis protected, he
added.'246

1245 R Sundaram, ‘indenfured’, p 46.

1248 j 1 B2,
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1697. The book then goes on b say:

“Atul seemed 1o enjoy the notoriety that the Waterkloof Landing gave him. He would

often amuse young staff &l restauranis and ushers a conferences by infroducing
himself as ‘Atul Gupta of Waterkloof fame'."1247

Mr Sundaram's book also says:

"After the Waterkloof scandal, some ministers and officials seemed reluctant o be

seen in public with Atul or on a platformn hosted by his newspaper.

These ministers and officials were convinced after a nudge from the president, Atul
told me.

The bad press and public outcry following the incident did not seem o have made
any difference © the relationship between President Zuma and the Gupta brothers.

In_the three meetings with President Zuma that | was a part of the two brothers

bonded well with the president and joked occasionally about the scandal. it was like

nothing happened.

The brothers had fairly free access to the president's residence, and Zuma left his

Ministers waiting for hours o attend meetings with the Guptas.

Atul once showed me newspaper clippings of President Zuma defending his
friendship with the Gupta family n parliament. ‘Zuma, who was forced o publicly
defend his relations with the Guptas for the first fime since the plane-landing
scandal, dismissed 4l allegations against him in relation o the Guptas as
“rumours”,’ he said.

‘See | told you the bond that we have with the president i deep. The media and the
DA will fry its best to create a rift between us, but he will stand by us like a rock. The
president will defend us always.' he said, showing me the newspaper clippings.™'?*

1698. According to Mr Sundaram’s book, Atul Gupta one told him:

1247 14 p 84,
248 id b 103-104.
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“President Zuma knows our family well and we have deep bonds with his family. We have

enough influence in the government o clear our name”.

1699. In his book, Mr Sundaram also refers to an occasion when there was a discussion about
the Waterkloof Landing and Mr Atul Gupta said something that would prove to be
correct. In this connection, Mr Sundaram says that, after Mr Atul Gupta had said that
President Zuma was on their side and he would heip them since they had also helped

him “when he was down and out”, Mr Atul Gupta went on to say:

*You know, top ministers of the Zuma Cabinet attended the wedding. This & a direct

endorsement for us. The personnel against whom aclion has been taken will be

reinstated very soon. We are an influential famiy here ..."°

1700. As predicted by Mr Atul Gupta, one of the people against whom action had been taken
for his role in the Waterkloof Landing, Ambassador Koloane was not only reinstated but
he was rewarded by being appointed as South Africa's Ambassador to The
Netherlands. It is reasonable and fair to assume that Mr Atul Gupta knew well in
advance that President Zuma would undo the action that had been taken against

Koloane.

Conclusion

1701. Ambassador Koloane was guilty of abuse of diplomatic channels. His promotion to a
more senior position came only about a year or so after the Waterkloof Landing.
Worryingly, the fact that he had admitied abusing diplomatic channels did not appear
to have been regarded as a factor that should have been taken into account and
negatively influenced his being appointed as a senior representative of the Republic.
That appears untoward. In addition, the fact that he had gone to undue lengths to
facilitate the landing of a plane carrying passengers who had no official status or office

a a military base and to accord a special status to the Gupta family and their wedding
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guests does not appear to have negatively affected his prospects of being appointed,

as it should have. This is highly regrettable.

in the light of the evidence and the background surveyed earlier in this Report, it &
difficult 1o accept what President Zuma said o the Commission, namely that he did not

know about the Waterkloof Landing before it had happened.

A reasonable and fair consideration of what has been set out above, leads o the
following conclusion. Given the admitiedly close relationship between President Zuma
and the Guptas, the evidence set out above, what Mr Sundaram said in his book, as

this s summarised and quoted above, the following conclusions are drawn:

First, the probabilities are overwhelming that President Zuma knew about the plans for
a Gupta private aircraft to land at Waterkloof Military Air Base and had no objections to
plans being implemented. In fact all indications are that he would have taken steps to
have the landing of the private aircraft facilitated. if that & what the Guptas wanied from
him, how could he not do it for them when the evidence has shown that he could even

fire his own comrades if that iwas what the Guptas wanted.

Second, given how the Guptas flaunted friendship with President Zuma, it i extremely
unlikely that they would not have informed him about those plans and atiempted to

secure his support for their implementation.

Third, having regard o the evidence about Ambassador Koloane's role in the landing
saga, his reference o the President (or No 1}, his incomprehensible promotion and
what Mr Atul Gupta told Mr Sundaram about the “reinstatement” of persons involved in
the Waterkloof Landing, and the poor impression that Ambassador Koloane made as a

witness at the Commission, it is probable that he acted on the instructions of or at the
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request of President Zuma when facilitating the landing. This is said notwithstanding his

subsequent denial that President Zuma has asked him to facilitate the landing.

In this regard, | have taken into account the following. Ambassador Koloane's evidence
was h places incoherent and in several respects contradictory. Importantly, on the first
day that he testified, he denied having ‘name dropped'. However, after listening to tape
recordings of his telephone conversations with Major Ntshisi overnight, on the following
day he suddenly recalled that he had referred to Ministers and the President. However,
he said, he had done so simply to put pressure on the Major and others b expedite the

proceedings. He also apologised for his wrongdoing.

The foregoing notwithstanding, the evidence does not justify a finding that Ambassador
Koloane, or any official whom he had pressured, acted as a result of the ‘capture’ of
any officer or institution of the State. At worst, his conduct and the lapses in procedure
by the officials at the Base, brought embarrassment b the Government and fo the
country. Be that as it may, what the positive purpose that Waterkloof saga, for which he
was responsible, has served for the country was 1o starkly demonstrate b the media
and the wider public the scandalous influence that the Guptas exercised in the highest

office in the Republic and how they shamelessly flaunted i.

It is hoped that an incident like the Waterkloof Landing will never happen again in this

country.
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INTRODUCTION

1710.

1711.

1712.

As a result of serious allegations, including of corruption, that the Commission received
in respect of the Passenger Rail Association of South Africa (PRASA), the Commission

heard extensive evidence on alleged wrongdoing at PRASA.

PRASA is not specifically mentioned in the Public Protector’s State of Capture Report,
dated 2 November 2016, that led to the appointment of the Commission. However, in
terms of Tern if Reference 1.9 of the Terms of Reference of the Commission, among
the matters that the Commission is required to investigate, inquire into, make findings
and report on and make recommendations on include: the nature and extent of
corruption, if any, in the award of contracts and tenders to companies, business entities

or organisations by Government agencies and entities.

Significantly, however, some 15 months before the then Public Protector, Ms Thuli
Madonsela, released her State of Capture Report she also released her report on an
investigation she had conducted into PRASA. Her report was titled: Derailed. In that
Report, she made several findings of maladministration at PRASA. Some of the
remedial actions she took in Derailed are the following: the Chief Procurement Officer
of National Treasury is required to conduct a forensic investigation into all PRASA
contracts above R10 million since 2012; PRASA’s Acting Group CEO was to
commission that forensic investigation; and the chairperson of the PRASA’s Board of

Control (the Board) was to support the forensic investigation by National Treasury.
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PRASA i a National Government Business Enterprise that is listed in Part B of
Schedule 3 1o the Public Finance Management Act™s (PFMA). Accordingly, Term of
Reference 1.9 of the Commission's Terms of Reference requires that the Commission
investigate the kind of allegations that had been made in respect of PRASA, and

evidence in respect of such allegations was led.

There are at least two general themes that emerge from the evidence heard by the
Commission concerning PRASA. First, a pattern developed at PRASA that allowed
influential individuals and/or entities in which they or their family members had an
interest o benefit unduly, especially in respect of the procurement of goods and
services. It is known that at some institutions employees or officials who resisted acts
of state capture or corruption were victimised and often hounded out. That also
happened at PRASA. However, what is most worrisome is this: it was also the fate of
its Board under the chairmanship of Mr Popo Molefe from 2014 to 2017 when it sought

to put PRASA right and instil a new and “cleaner culture™.

Second, those who were pursuing acts of maladministration and corruption at PRASA
were so determined not 1o be disturbed n their agenda that when a few men and women
tried to resist this and insist on compliance with the law or oh doing the right things, they
were unfairly suspended or dismissed or their lives were made difficult. These people
were unable to stop the rot and weed out the wrongdoers because people who wielded
public power, whether as leaders of the ruling party, Cabinet Ministers, Members of
Parliament or members of law enforcement agencies were obstructive, refused to assist
or simply stood by when there was a duty, whether constitutional, legal or moral, o
actively assist the Board. This is part of the sad story of PRASA that unfolded during

the hearing of evidence by the Commission on PRASA and wil be dealt with in this

1263 No 1 of 1999
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section of the Report. These two themes, it is considered, are starkly illustrated by the
following developments which serve as an instructive point of departure fo introduce the

evidence that was heard by the Commission on PRASA.

As already indicated earlier, PRASA had for a considerable period before the
establishment of the Commission been the subject of numerous adverse reports in the
media. After the Commission had been established, public invitations were issued
peaple with knowiedge o matters falling within the Terms of Reference o the
Commission o come forward and give that information o the Commission. Only a few
people, especially from PRASA who had first-hand knowledge or access to knowledge

of matters that the Commission required, came forward to provide information.

On 1 August 2014, a “new” Board of Control took office at PRASA. Although some
members of the “old" Board were re-appointed, the majority were new appointees. The
new Board was headed by a veteran ANC leader, Mr Popo Molefe, who was appointed
its Chairperson. From the formation of the United Democratic Front {(UDF) in 1985 i its
dissolution in the 1990s, Mr Molefe was its Secretary General. The UDF had played a
significant role in the struggle against apartheid © bring about democracy in South
Africa. Mr Molefe was also one of the accused in the Delmas treason trial and was jailed
on Robben Island. After the first democratic elections in 1994, he was appointed as the
first Premier of the North West Province. He served two terms in that capacity until
2004. At the time of the appointment of the Molefe Board, Mr Lucky Montana was

PRASA's Group Chief Executive Officer (Group CEO or GCEQ).

According to Mr Molefe, inspired by an opportunity fo serve the many commuters,
mostly poor, who depend on PRASA for the rail and bus services it provides, principally
with public funds, the new Board set about understanding how PRASA worked and

perhaps how it could be improved.
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However, the new Board scon began to experience unexpected challenges as it set
about diligently attempting to discharge the responsibilities whilst duly complying with
the constitutional obligations and other regulatory measures such as the PFMA that
applied o the Board as PRASA’s accounting authority. More worryingly, the Board
encountered obstacles and resistance, not least from Mr Montana, to changes i
considered were required for it o fulfil its weighty obligations. The obstacles and
resistance, some direct but others somewhat more subtle, were widespread but
manifested themselves, especially in respect of the procurement of goods and services,

in respect of some contracts that PRASA had concluded costing billions of Rands.

Within a few months of taking office, the new Board declined to approve the award of
two confracts, with a combined value of more than R4 Hion |, fo service providers which
a committee of the Board'?°® had recommended should be awarded the contracts. Not
long thereafter, the Board became aware that in her Interim Report, which preceded the
Final Report titled: “Derailed”, the Public Protector had made findings of serious
maladministration a& PRASA. As already stated, in her final repert she recommended
forensic investigations into the award of all contracts that PRASA had concluded afier

2012 that cost more than R10 million.

Mr Montana who, according o Mr Molefe, appeared to view the new Board with
suspicion, told & n March 2015 that he would be leaving PRASA when his contract
expired in mid-Jduly 2015. By then, Mr Montana's relationship with the Board and
especially Mr Molefe, had become sfrained and was on a sharp downward spiral. By
the time Mr Montana left PRASA on 15 July 2015, the relationship between him, on the

ohe hand, and the Board and Mr Molefe, on the other, had become quite acrimonious

50 The Board's Finance Capital Investments and Procurement Committee (“the FCIP™)
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and the acrimony was playing itself out in the public space. The events that strained

their relationship will emerge later in this Report.

Sometime in July or August 2015, i was reported o Mr Molefe that Mr Auswell
Mashaba, the chairperson of Swifambo Rail Leasing (Pty) Lid {Swifambo}, the company
that in July 2012 had been declared by the previous Board the preferred bidder to supply
locomotives 1o PRASA at a cost of some R3,5 billion, had alleged that, after his
company had been awarded the contract, he had been directed to, and did, pay some
R79 million to persons who were o pay the money over to the ANC. As Mr Molefe
regarded himself as a “deployee” of the ANC, he felt constrained fo raise this bombshell
allegation with the ANC. Seemingly on account of his weighty political profile, Mr Molefe
was granted an audience with the ANC's Top 6. The reference to the Top 6 of the ANC
is a reference to its top six leaders. Those would be the President, the Deputy President,
the National Chairperson, the Secretary-General the Treasurer-General and the
Deputy Secretary-General. One of the issues that Mr Molefe raised at that meeting was
the attacks by Mr Montana on the Board. Mr Molefe told the meeting that he saw himself
as having been deployed by the ANC as the Chair of PRASA's Board. In the
circumstances, he had expected that the ANC leadership would come to their defence
when he and his Board were attacked by alleged wrongdoers such as Mr Montana. As
a result, he told the meeting that the Board would be using its statutory powers o act

against wrongdoers.

He was however disappointed as he did not receive the commitment of support he had
expected from the leadership of the ANC. Undeterred, the Molefe Board decided 1o use
its statutory powers to Ty and rid PRASA of the rot that had set in, as evidenced by the
Final Report of the Public Protector and an earlier direction by the Auditor-General {AG})
that forensic investigations should be conducted in respect of certain matters. The

Board appoeinted a law firm, Werksmans Attorneys (Werksmans), o investigate certain
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matters. Among the matters that were investigated by the law firm were the R35 billion
locomotives contract awarded to Swifambo and contracts costing some R2,8 billion that
had been awarded irregularly fo a long-standing service provider to PRASA, namely,

Siyangena'?'.

Mr Molefe said that his Board had hoped that the processes that it had initiated to clean
up PRASA would enjoy support and that entities whose duty it was fo assist public
bodies such as the Board in ridding such bodies of corruption would render the requisite

assistance,

Sadly, as will be seen later in this Report, these entities did not provide the requisite
support or assistance. Whilst the Top 6 officials'?? of the ANC was non-committal, f
anything, when asked for its support, the other entities from which Mr Popo Molefe and
his Board had hoped for support proved obstructive, often placing serious obstacles n
the way of the Board's efforts. Instead of finding ways 1o assist n the fight against
wrongdoing, for example, Parliament’s Portfolio Committee on Transport attacked the
Board for, among other things, Mr Molefe's stating n a court review application papers
relating to Swifambo that he had been told that the ANC had been a beneficiary of the
contract that PRASA had concluded with Swifambo. ANC members of that Committee
also accused the Board of paying Werksmans too much and questioned Werksmans'
integrity in respect of the investigations they were conducting. Eventually, the Molefe
Board was rendered dysfunctional even before its term of office formaily ended on 31
July 2017. The evidence has revealed, quite clearly, that neither the ANC leadership,
the National Executive nor the Portfolic Committee on Transport wanted to assist this

Board n its fight against corruption at PRASA. This Board was on its own in fightihg

1251 That service provider was Siyangena Technologies (Pty) Ltd (“Siyangena™)

1252 The reference to the Top 6 or Top Six of the African Nationat Congress {(ANC) is the reference 1o the President,
Deputy President, National Chairpersan, Secretary-General, Treasury-General and the Deputy Secretary-
General of the ANC. t kb a term that & used by the ANC itself.
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corruption at PRASA. The then President, President Jacob Zuma, gave it no support.
The then Deputy President of the ANC and of the country, now President Ramaphosa
gave it no support. Indeed, all the Top Six officials of the ANC gave it no support. The
Parliamentary Portfolio Committee on Transport was openly hostile fo this Board.
Minister Dipuo Peters became hostile to this Board and fired it through a letter read out
in the Portfolic Committee on Transport in Parliament when the Board went fo have a
meeting with the Committee. The Board had to go fo Court to get reinstated. The next

Minister, Mr Maswanganyi, was worse. He rendered # dysfunctional.

Mr Molefe said that the ANC's and, indeed, Government's reaction to what his Board
had uncovered a PRASA was difficult fo understand. He said that what was even more
difficuit for him to comprehend was that, after Mr Montana had left PRASA in July 2015,
only Acting Group CEQs were appointed for a number o years. The next permanent
GCEO was only appointed in March 2021. Only “interim” Boards were appointed until
late 2020. The Boards that were so appointed were referred fo as interim boards but
there is no provision for an interim board in the relevant legistation. The foregoing meant
that PRASA did not have a permanent Group CEC far nearly six years and far more
than three years of that period it had what were referred to as interim Boards. Since
there was no provision for interim Boards in legislation governing a PRASA Board, it
may well be that, objectively speaking, those so-calied interim Boards were normal
Boards save that the Executive intended them to be interim and for them to see

themselves as interim.

What has been set out above i part of the quite depressing general picture that
emerges from the evidence heard and uncovered by the Commission concerning
PRASA. The evidence also records the difficulties that the Molefe Board encountered
in investigating wrongdoing at PRASA and reveals the entifies which overtly or covertly

contributed to the failure to bring to book those who contributed to, or benefited from,
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the rot & PRASA. It 5 =0 that the Swifiambo and Siyvangena Court review applications
may lead to the recovery of monies that were paid by PRASA. Although the Courts
concluded that the awards of the tenders were tainted by corruption, investigations into
criminal charges laid against those possibly involved in corruption have not been
pursued. Yet, information that is contained in those court review papers and the Sachs’
report which witll be dealt with later herein that was prepared and handed % the police
as early as April 2017 ought to have assisted in ensuring that wrongdoers should long
have been brought to book. It 5 quite worrying that many years after complaints were

laid with the HAWKS, nobody has been charged.

it is necessary to hasten o point cut that Mr Montana in particular challenged
Mr Molefe's version that he was attempting fo clean up PRASA. He stated that
Mr Molefe had waged a vendetia against him and that, in any case, Mr Molefe was
himself guilty of corruption and irregularities. A somewhat similar allegation was also

made by Mr Sifiso Buthelezi, who was the Chairperson of the Board before Mr Molefe.

However, notwithstanding that Mr Montana strenuously challenged some of the
evidence that implicated him in wrongdoing, a fair amount of evidence relating to him
was based on documents. As a result, whilst many factual disputes may remain, in
some instances the disputes may be resolved by a proper construction of the relevant
documents. In addition , some of the evidence heard by the Commission was based on
what had been set out in affidavits made in support of court applications instituted by
PRASA or the Board and the ensuing judgments and the findings of the Public Protector

in her Report: Derailed.

In judgments handed down in review applications aimed at having the multi-billion rand
Swifambo and Siyangena contracis set aside, Courts found that not only were the

procurement processes followed irregular, but that they were aiso tainted by corruption.
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To the extent that those Courts made adverse findings against him or the propriety of
decisions that PRASA took, Mr Montana challenged the findings. The following
comment is however warranted &t this stage. Whitst accepting Mr Montana's entitlement
to challenge the findings that the Courts made, it should be borne in mind that different
Courts and the Public Protector guite separately and independently made findings that
reveal that PRASA was plagued by maladministration and that its procurement
processes were suspect at best. As a result, those findings and the bases on which
they were made must form part of the matiers that require to be taken into account
when assessing the cogency of complaints made about how PRASA was administered

during the years when Mr Montana was in charge.

There were several other issues on which statements were obtained or received and
evidence led. One concerned the role of Ms Nana Makhubele, the chairperson of the
interim Board that was appointed after M Molefe's Board had left office. It i alleged
that she took unusual steps to bring about the settlement of dams against PRASA
totalling some R60 million. Payments that were made pursuant to those settlements

were set aside by the High Court and the money returned to PRASA.

However, for the most part, the focus in this Report will be on the two main issues noted
above, namely the extent of corruption at PRASA and the failure to provide appropriate
assistance to bring about their elimination when steps were taken o address them. Cn
the latter issue, the persons against whom Mr Molefe gave evidence may be divided
into three broad categories: those who did not act against the perpetrators when they
should have acted; those who appeared to side with the perpetrators; and those who

refused o act notwithstanding that there was a duty to act against the perpetrators.

With that in mind, a useful approach o the evidence heard by the Commission in

respect of PRASA is the following. First, to describe what the position at PRASA was
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when the Mcolefe Board took office and why it appears that its relationship with

Mr Montana deteriorated. Second, to consider the steps that Mr Molefe’'s Board took to

ensure that its clean-up efforts succeeded. Third, to consider what has been uncovered

in respect of corruption at PRASA. Fourth, 1o consider why the clean-up efforts did not

succeed.

1734. The issues that wil be considered in this Report, are the following:

1734.1.

1734.2.

1734.3.

1734.4.

First, regarding Mr Molefe: his evidence about the state of affairs a PRASA
soon after his Board was appointed; the deterioration of his relationship with
Mr Montana; his notification to the ANC's Top € of problems at PRASA;
President Zuma's attempt to have Mr Montana back at the helm of PRASA; and

the mechanisms used o obstruct the Molefe Board's clean-up attempt.

Second, in the light of the fact fact that they provide a concrete basis for the
concerns that Mr Molefe expressed about the PRASA that he had “inherited”,
a quite extensive consideration of the irregularities that plagued the award of
the locomotives confract to Swifambo and the reports prepared thereon by a

forensic investigator and by the Liguidators of Swifambo.

Third, a consideration of the irregularities and improprieties surrounding the
award of certain contracts o Siyangena and the findings of the Full Bench of
the North Gauteng High Court in the application that PRASA instituted to have

the contracis reviewed and set aside.

Fourth, the sale of a property by Mr Montana o the company of a lawyer who
had acted for Siyangena and the funding for the purchase of three properties
in which Mr Montana had expressed an interest in purchasing, one of which he

did in fact purchase and had transferred into his name.
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1734.5. Fifth, evidence by senior members of PRASA's internal legal section on the

consequences that they suffered after they had opposed attempis to unduly

benefit entities in which Mr Roy Moodley had an inferest.

1734 6. Sixth, the failure, unti quite recently, o appoint a permanent Board and a

permanent CED.

1734.7. Seventh, the appointment of Werksmans % conduct forensic investigations.

MR POPO MOLEFE'S EVIDENCE

Introductory matters

1735.

1736.

PRASA's main object and business is b provide rail and bus passenger services in the
pubiic interest and o generate income from the use of its assets. PRASA s funded by
the National Treasury through allocations made t the Department of Transport.
PRASA's Board is its accounting authority. As an organ of state, PRASA & reguired o
procure goods and services in compliance with section 217 of the Constitution and other
applicable statutory and reguiatory measures as well as is own supply chain
management policies. For many years, it has been failing 1o carry out its mandate n

any satisfactory manner. in fact, many would describe PRASA as a failed project.

Mr Molefe said that his experience at PRASA equipped him o assist the Commission
to better understand the different strategies that were used by those involved in stale
capture. As regards state capture, he was of the view that PRASA was one of the state
institutions that was identified for and became a victim of deep state capture, particulariy
in the award of quite lucrative tenders. He went on fo note the following: irregularities in
the award of tenders occurred because [lower] decision-makers were made vulnerabie

by the manipulations of those who were at the heart of the capture of PRASA or simply
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permiited t as they were afraid of the consequences of being seen o be "opposed” to
the senior management ai PRASA. In addition, individuals who and instituiions that
were under a duty o protect PRASA and the vuinerable failed fo fulfit that duty and as
a result allowed the capture of PRASA 1o succeed and benefit certain connected

individuais and enfities associated with them.

He also noted that the modus operandi of thaose bent on capturing state-owned entities
is fo first capture senior officials in strategic and influenfial positions at such entifies. If
was his experience that the captors target the decision makers, so that they can direct
coniracts, and ultimately money, o favoured companies or individuals. One example

he gives s that of Mr Roy Moodley, a known associate of former President Jaccb Zuma.

Dealing with his early experiences at PRASA, M Molefe said that at his first meeting
with Mr Montana, Mr Moniana told him that he had fold the previous Chairperson of the
Beoard, Mr Sifiso Buthelezi, that he intended 1o resign from his position of Group CEO.
Mr Molefe said that he told Mr Montana that he expected him fo stay for a while, as
PRASA was in the process of carrying out its modernization program, which would
entail a spend of some R172 billion over 40 years and envisaged among other things
ihe following: the replacement of aged trains, coaches and locomotives with new ones;
delivering a better quality of service o commuters; renovating train stations and other
infrastructure; and insialling a modern signalling system. When he gave his evidence,
Mr Montana did not dispute the thrust of this evidence, but qualified it by saying that'?>
ihe matters referred fo by Mr Molefe were not discussed at their first meeting. Mr
Montana said that he raised the issue of his resignation with Mr Molefe only a few

months later; and the period of spend was 20 years, not 40 years. Nothing turns on this.

U5 From page 42 of the transcript of the evidence he gave on 16 April 2021
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The initial problems

17389.

1740.

Mr Molefe's evidence continued as follows. The problems in the relationship between
Mr Montana, on the one hand, and the Board and Mr Molefe, on the other, began to
manifest themselves soon after the events described in the preceding paragraph.

Among those were the following. As most of the maior contracts had already been

concluded, the Molefe Board asked for details and the status of these contracts but Mr
Montana proved uncooperative. Among those contracts were two that ran into billions,
namely, the Swifambo contract and the Siyangena contraci. In addition, the Board
became aware of the following: audits of the financial statements for the previous years
indicated a steep rise in irregular expenditure; many of PRASA's departments were
dysfunctional, its controls were weak or non-existent and many employees in strategic
positions lacked the requisite skills; and there were serious labour issues, with
employees being suspended o dismissed only for the decisions to be successfully

challenged, and PRASA being required to find funds to pay fo compensate these

employees for which # had not budgeted.

In his evidence, *** Mr Montana disputed each of these allegations and said that n the
nine years that he had headed PRASA it had not had a qualified audit. In respect of
suspensicons, he said he was being blamed for what had been done by other managers.
In addition, he said that in one case the Labour Appeal Court had reinstated 500
dismissed employees because PRASA under M Meolefe had not properly opposed the
appeal. This, he said, had cost PRASA about R1 billion,. 2% He also stated that he and
Mr Molefe had had a good relationship until November 2014. He said'?*® that the fall-

out between him and M Molefe was not because the Board had tried to hold

1254 From page 44 of the Transcript of the first day he gave evidence
55 Page 87

55 From page 173 onwards
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management accouniable, but because he [Mr Montana] had instructed PRASA not
only not io pay one of its contractors, SA Fence and Gate (Pty) Lid (SA Fence and
Gate), but also o terminate PRASA's coniract with the company and b recover ali
monies from . He said that SA Fence and Gaie had sponsored a golf day hosted by
Mr Molefe's Foundation, the Popo Molefe Foundation, and that Mr Molefe and his
Foundation had received benefits from SA Fence and Gate that were corrupt. He asked

the Commission to subpoena the accounts of Mr Molefe and his Foundation. %

Mr Molefe responded to Mr Montana's evidence n respect of SA Fence and Gate in an
affidavit that he submitted o the Commission. What he said in his affidavit may be
summarised as follows: his Foundation is a Trust created for charitable purposes, one
of which is to focus on the plight of disadvaniaged youth; the Trust is independently
audited; and its bank and other accounts are managed by at least three of the Trustees.
As regards Mr Montana's evidence that SA Fence and Gate had sponsored a Golf Day
hosted by his Foundation, M Molefe said in his affidavit: SA Fence and Gate had
purchased goif shirts, directly from the supplier, that had been used by the golfers on
one of the two days of the event; t had however not donated any funds tb the
Foundation; there was no link between the purchase of the goif shirts and any contract
or litigation between SA Fence and Gate and PRASA; and in any case the relationship
between SA Fence and Gate and PRASA pre-dated his appointment to PRASA's
Board. ¢Mr Molefe also dispuied M Montana's evidence that PRASA had not defended
a claim brought against & by SA Fence and Gate. In support of this denial WMr Molefe
annexed o his affidavit papers that showed that PRASA had instituted a counter-claim

against SA Fence and Gate for the payment of some R45 million.

1257 Page 176
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1742. Mr Molefe testified that at his Board's first substantive meeting, on 27 November 2014,
Mr Buthelezi, who was then the chairperson of the Board’s Finance Capital Investment
and Procurement Committee (FCIP), announced that he was resigning from the Board.
However, Mr Molefe pointed out that the FCIP had recommended the appointment of
service providers for two quite major contracts. The one was for the Braamfontein Depot
Modernization project and the other for the purchase of Rails and Turnouts, which the

FCIP said were urgent. The tenders had a combined value of some R4 billion.

1743. Mr Molefe said that the Board was concerned that there was no probity report confirming
that applicable procurement prescripts and processes had been properly followed. As
a result, the Board gave only provisional approval in respect of the awards. Mr Molefe
testified that Mr Montana however assured the Board that a probity report was available
and that he would make it available o the Board. The repor however was never
produced. It turned out that there could not have been such a report as the contract of
the probity officer had expired at least 12 months earlier. Thereafter, PRASA’s internal
auditors had conducted a probity assessment of the tender processes and found that
the SCM policy and the provisions of the PFMA had not been complied with. As a result,
on 26 February 2015, the Board cancelled the award of the tenders and asked
management o re-issue requests for proposals. In his evidence, ?*? Mr Moniana made
the following points in respect of the foregoing matters: Mr Buthelezi had not pushed
for the tenders o be awarded; he [Mr Montana] had not been asked for a probity repor,
which he however accepted did not exist for the reason given by M Molefe; although
the awards of the tenders were cancelled, t was not because of corruption. He also

said that the Molefe Board had “destroyed” PRASA in less than three years.™ In an

258 From page 93 of the first day's transcript
1258 Page 113
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affidavit in response fo what Mr Molefe had said in his evidence, Mr Buthelezi said there

was nothing untoward about his resignation from the Board.

Mr Molefe testified that in December 2014 he became aware that the Public Protector
would soon be releasing a report on her investigations into the affairs of PRASA,
following certain complaints that had been Jodged with her office. He said that he also
became aware that the Public Protector's Interim Report had been shared with
PRASA's management but the Board had not been told of its existence. Mr Molefe
testified that when Mr Montana was asked about the interim report of the Public
Protector, he confirmed to M Molefe that he had received the Public Protector's Interim
Report. Around that time, Mr Montana told the Board that, for personal reasons, he
would not be renewing his contract when it expired at the end of March 2015. The Board
accepted Mr Montana's "resignation” but asked him fo stay on while it searched for a

replacement. It, however, limited his powers.

At a meeting with Mr Molefe in Knysna on 4 April 2015, Mr Montana presented a “litany
of compiaints™ against Mr Molefe and the new members of the Board. He accused them
of conspiring with Minisier Dipuo Peters'”®® against him and said that the Board had
been appointed with the express purpose of getting rid of him, an accusation Mr Molefe
denied. In his response, 5! Mr Montana said that Mr Molefe had an agenda, which he
began to detect with time. He also said that t was M Molefe who had "leaked” the
Public Protector's Interim Report fo the Press and that he had told Mr Molefe this at

their Knysna meeting.'?5?

80 Ms Peters was the Minister of Transport at the time. As such, oversight o PRASA fell under her Portfolio. It
appears that t was she who had submitted © Cabinet the names of the members o the new Board and
recommended that M Molefe be appointed lis Chair.

126! From page 93 of the Transcript
©62 Page 135
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1746. After the Knysha meeting the relationship between Mr Montana and the Molefe Board
deteriorated even further and soon spilled into the public arena with Mr Montana and

Mr Molefe publicly making accusations against each other.

1747. Towards the end of August 2015, the Public Protector released her [final] Report,
Derailed, though as has been noted above, a copy of the Interim Report had already
been made available b PRASA's management and later to its Board. A that time the

Public Protector was Adv T Madonsela.

1748. In his affidavit and during his evidence, Mr Molefe highlighted several findings contained
n the Public Protector's Final Report and the remedial actions that the Public Protector
said must be taken. Among the findings that related o Mr Montana were that in a
number of cases PRASA had extended the scope of tenders, which the Public Protector
found constituted maladministration and improper conduct. In one case, a tender for

two train stations was later improperly extended to seven stations. 252

1749. The Public Protector's Report was critical of Mr Montana and PRASA. Among the

findings and observations made n the Report were the following:

"It was difficult fo get information from PRASA, with this being a main causal factor
behind the delay in finalising this investigation which was lodged in 2012. Promises
for documents were not kept and even a request for assistance from the [old] Board
yielded very few source documents. It was also discomforting that Mr Montana
boasted about the failure of complainants o provide documentary evidence on
some allegations and asked that | adjudicate those matters n his favour when he
failed 1o provide legitimately requested documents."264

1263 Page 3589, para 8.2 of her Report
44 Page 63, para 3.5
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1750. The Public Protector also found that the allegation that the Group CEQ [Mr Montanal)
suspended some employees without following proper disciplinary procedures'?®® and
that the conduct of PRASA of habitually suspending employees coniravened PRASA's
disciplinary code, % amounted to fruitless and wasteful expenditure, ™’ and that such
improper suspensions constituted maladministration and improper conduct.'®® The

Report also noted that there was a culture of poor information management or hiding of

informationthatcould provide evidence of maladminisiration.'?5®

1751. Among the specific remedial actions that the Public Protector said should be taken are

that the Board had to:

1751.1. take cognizance o the findings of maladministration and impreper conduct by

Mr Montana and other functionaries:!%©

1751.2. report to National Treasury and the Auditor-General particulars of the alleged

financial misconduct and the steps it took;

1751.3. support National Treasury n conducting a forensic investigation into all PRASA

contracts above R10 million from 2012; and

1751.4. then take appropriate measures to address the findings.'?’!

1265 Page 375, para 8.25.1
1265 Page 376, para 8.25.4
1267 Page 376, para 8.25.6
1768 Page 377, para 8.25.7
1262 page 382, para 8.33.2
177 page 383, para 9.21

1271 page 384, para 9.2.5.
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1752. Mr Montana's reaction to the Public Protector's Report may be summarised as
follows. 22 He stressed that there were no findings of corruption and that there were
not many instances where he featured. He later pointed out that he has challenged the
Report and had appfied to the High Court for the Report to be reviewed and set aside.
He also stressed that there was no connection between his resignation and the Report,
saying that he had resigned in March 2015 and had left PRASA on 15 July 2015, while
the Report was released only in late August 2015. He said his proposed review of the
Public Protector's Report was based in part on the fact that the Public Protector did not
have an “understanding” of PRASA and had applied legal prescripts that are not

applicable to PRASA.

1753. Mr Montana again stressed that the Public Protector had made findings of
“maladministration, [abuse of] power and employees [being suspended] without
following of procedures”, but she had not mentioned “a single finding of . . .
corruption”. ™ In addition, he said, the then Public Protector [Ms Madonsela] had dealt
with only about half the complaints. The present Public Protector [Ms Busisiwe
Mkwabane] had dealt with the rest of the complaints and in her report had made only
one adverse finding. Mr Montana also denied that he had not co-operated with Adv
Madonsela and said that her finding that he had not provided information was “really
uncalled for". Finally, on the issue of Adv Madonsela's Report, he said, n respect of the
application o have the Report reviewed and set aside, Report, he was siill o decide
whether or not to pursue that application. Mr Montana conceded that he had allowed
that review application to remain pending in the High Court for a number of years. | do

not think that Mr Montana intends pursuing that application. There i no reason why he

72 |t appears at page 161 and thereafier from page 274 of the Transcript
1213 Page 284
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would not have taken the necessary steps all these years for it 1o be heard and decided

if he thought he had a good case.

Mr Molefe testified that it was also around the time of the release of the Public
Protector's Derailed Report that he became aware that Mr Mashaba had stated that,
after Swifambo had been awarded the R3,5 billion locomotives contract, he [Mr
Mashaba) had, on instruction, paid a total of some R79 million o people who were to

have then paid the money over to the ANC.

it & against the backdrop of what has been summarised above that the meeting

between M Molefe and the ANC's Top 6, which is dealt with immediately hereunder,

must be considered.

Mr Molefe’s meeting with the ANC's Top 6

1756.

1757.

Mr Molefe's meeting with the ANC Top 6, which has already been mentioned eariier,
took place n Juy or August 2015. It appears that the meeting was preceded by a
meeting Mr Molefe had had with the ANC's Treasury General at the time, Dr Zweli
Mkhize, with whom he had discussed some of his concerns about the Mashaba
payments and the contracts PRASA had awarded o companies connected with Mr Roy
Moaodley, such as Siyangena, Prodigy and Strawberry Worx. The only member of the
Top 6 who was not present a the meeting was the then the National Chairperson cf the

ANC, Ms Baleka Mbete.

What Mr Molefe said he told the five members of the Top 6 who were present at the
meeting may be summarised as follows. The ANC is the ruling party. SCEs are
governed by the laws of the country. The ANC leadership had approved his
appointment as Chair of the PRASA Board. In a sense, they had deployed him and the

other appointees to the Board, which oversaw PRASA on behalf of the country. That
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Board was being subjected to sustained attacks by Mr Montana, yet none of the Top 6
had raised a voice in defence of Mr Molefe or the Board. Mr Molefe told them that he
had been quiet for a long time, but he was going o act and would use the legal

instruments with which the Board was armed, such as the PFMA.

Among the other matters that Mr Molefe raised at the meeting were the following: the
maifeasance and corruption at PRASA which had been idenfified by the Public
Protector in her Interim Report, with the Final Report due to be reieased socon; the
amounts involved were significant, for example, the Report had mentioned a figure of
some R1 9 billion relating to contracts with Siyangena, and his Board had directed that
new procurement processes for the Braamfontein Depot Modernisation contract and
also the contract for the purchase of Rails and Turnouts be conducted; these tenders
together involved an amount of some R4 billion; and, following the award of the R3,5
billion locomotives contract to Swifambo, its chairperson, Mr Mashaba, had alleged that
he had paid money to peopie who were purporting to be collecting it on behalf of the

ANC.

Mr Molefe added that he also told the meeting this: the Top 6 was doing nothing
because it was waiting to see f Mr Montana's campaigns would lead o the defeat or

the collapse of the Board, but that was not happening.

Asked what the reaction of the Top Six was fo what he told them, Mr Molefe said that
they said he had not given them time o tik about what he had said. They implied that
they wanted time fo think about it. They said that they would have another meeting.

However, Mr Molefe said that there was no further meeting: they never reverted to him.

When he gave evidence on this issue, President Cyrili Ramaphosa admitted that the
meeting about which Mr Molefe testified did take place and that Mr Molefe had

mentioned that he would be required to utilise the PFMA against wrongdoers. He said
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the ANC leadership was quite satisfied with that approach. However, he denied that Mr
Molefe had mentioned the alleged payment of R79 million to the ANC. He also denied
that they had asked for more time o think about the issues that Mr Molefe had raised

at the meeting.

No matter how one looks at the meeting that Mr Popo Molefe had with five of the six
officials of the ANC including the then President Zuma and the then Deputy President
Ramaphosa, what i quite clear is that Mr Popo Molefe had approached the ANC
officials in order fo inform them of the problems of corruption at PRASA and o seek
support from them. What is equally clear is that the ANC officials did not quite give him
any support. On Mr Molefe's version, they said that he had not given them time fo think
about the matter and he understood that they were going to reflect on the issues he had
raised with them and revert o him but not a single one of the officials ever reverted to
him or ever contacted him o find out how he was doing in his fight against corruption
at PRASA. On President Ramaphosa's version, al the officials did was fo state that he
should use the PFMA. Even on President Ramaphosa's version there is no suggestion
that the officials of the ANC did anything o give Mr Molefe support. Not even a single
one of them ever contracted Mr Molefe to find out how he was doing n his fight against
corruption. Already by that time PRASA had for some time been n the media about
allegations of comruption. South Africans would not have been surprised if President
Zuma did not give M Molefe support for his fight against corruption but | believe they
would have expected Deputy President Ramaphosa's reaction and atfitude fo be

different from that of President Zuma.

Of all the officials of the ANC who were at the meeting with Mr Molefe, the then Deputy
President Ramaphosa was one official from whom it would have been expected that he
would have sought to give Mr Molefe support. President Ramaphosa should have at

least followed-up later and contacted Mr Molefe and his Board could he given in their
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fight against corruption PRASA. | believe that in how he and the rest of the officials
handled this matter President Ramaphosa fell short of the standard that would have
been expected from him in a matter involving fighting corruption. The rest of the officials
also failed to give support b Mr Molefe. The attitude of the ANC officials towards Mr
Molefe's plea for support may well be consistent with the attitude displayed by various
Ministers of Transport and both President Zuma and President Ramaphosa towards

PRASA not having a permanent GCEQO for close to six years.

In his affidavit and evidence, Mr Molefe referred to a further meeting relating to the
dispute between Mr Montana and the Moiefe Board, which took place at the Presidential
Guest House in Pretoria. That meeting is dealt with in the section immediately

hereunder.

The meeting with former President Zuma

1765.

1766.

Mr Molefe said that after the Board had accepted Mr Montana's “resignation”, Mr
Montana had publicly announced that, if the Minister and the Board wanted him back,
he was still available to stay on as PRASA's Group CEO. However, given that the
already strained relationship between Mr Montana and the Board had deteriorated quite
substantially and had even become publicly acrimonious, the Board showed no interest
in having Mr Montana back. According to Mr Molefe, in early August 2015 President
Zuma and Minister Jeff Radebe, the Minister in the Presidency, invited him o a meeting
at the Presidential Guest House. Minister Peters was also invited, and so was Mr
Montana, although Mr Molefe became aware of this only during the meeting. The
meeting took place on 20 August 2015. It started late: # was scheduled to begin at 15:00

but started only at about 18:00.

Whilst t was common cause that a meeting attended by President Zuma, Ministers

Peters and Radebe, Mr Molefe and Mr Montana took place on 20 August 2015 there
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are different versions about the contents of the discussicns. Mr Molefe, Minister Peters
and M Montana gave evidence about the meeting. Former Minister Radebe tendered
an affidavit. It wili be instructive to set out their respective versions, in the following
order: Mr Molefe's, Minister Peters’, Mr Montana's and Minister Radebe's. Mr Zuma did

not give evidence on the meeting as he elected o boycott the Commission.

Mr Molefe's version

1767.

1768.

1769.

At the start of the meeting, only President Zuma, Minister Radebe, Minister Peters and
Mr Molefe were present: Mr Montana was only called in later. President Zuma said the
on-going conflict between Mr Molefe and Mr Montana, in which they were publicly
attacking each other, was a matter of concern to him. It s for that reason that he had

suggested to Minister Peters that Mr Moiefe and Mr Montana meet with him.

According o Mr Molefe, after a few preliminary matters were discussed, President
Zuma said: | have invited that boy, Lucky Montana." He then asked Minister Radebe
to call Mr Montana into the meeting. After Mr Montana had joined the meeting, President
Zuma said that the publiic spat between Mr Molefe and Mr Montana was embarrassing
o the ANC, of which both Mr Molefe and M Montana were members. He said that Mr
Montana was very knowledgeabie about commuter rail matters and he should not be
lost o the country. He said the two shouid sort out their differences. He also said that
senior members of the ANC were concerned that Mr Montana and Mr Molefe had been

making unpleasant statements about and against each other in the media.

Mr Montana, who, according to My Molefe, appeared to have been briefed about the

meeting, then criticised the Board and Minister Peters. One of his complaints was that
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he had not been consulted before the Molefe Board was appointed.’ However,
Minister Peters pointed out that he was an employee of PRASA and had no right to be

consulted on the composition of the Board.

1770. Mr Molefe said that the comments made by President Zuma at the meeting gave him
the impression that President Zuma wanted Mr Montana reinstated as PRASA's Group
CEQ. Mr Molefe said he invited President Zuma o address the Board and tell the Board
why its acceptance of Mr Montana's ‘resignation” was “a problem”. It did not please
President Zuma that Me Molefe was not prepared o simply reinstate Mr Montana as
PRASA's Group CEO. He said the meeting took many hours and ended a about 2 am

on 21 August 2015, when President Zuma had fallen asleep whiist they were talking.

1771. Despite what President Zuma had said at the meeting, the Board did not re-visit its

decision on accepting Mr Montana's resignation.

1772. As regards the status of the meeting, M Molefe said that President Zuma had described
it as a meeting of “"comrades o the ANC". However, Mr Molefe told the Commission
that he was deeply concerned that the President of the country was personally

interfering in the operations of PRASA.

274 t appears that this i not the first occasfon on which M Montana complained about not being consulted before
the appointment of the new Board n 2014. According © an affidavit that he submitted 1o the Commission, Dr
Zweli Mkhlze said Mr Montana made that same compfaint b him n 2014, [At the time, Or Mkhize was the
ANC's Treasurer General.] Dr Mkhize's allegation relating o that complaint came before the Commission in
the following circumstances. in a letter b Parllament's Porlfolio Commitiee on Public Enterprises dated 25
February 2018, Dr Mkhize responded b several allegations that M Montana had made against him [Dr
Mkhize]. One of M Moniana's allegations against Dr Mkhize was that he had had some influence in the
appointment o the new PRASA Board in 20%. In answer 1o that aliegation, Dr Mkhlze said that M Montana
had told him [Dr Mkhize] the following: Minister Peters had told him [Mr Montana) that she was in the process
of appointing a new Board and she was consulting “Luthuli House”; however, he was “very concemed” that
as the [Group] CEO of PRASA he had never been consulted about these appointments; the Minister was
running a unilateral process; and this concemed him [Mr Montana]. k would appear that the fact that hbe was
nat consulted before the Molefe Board was appointed was quite irksome & M Montana. Dr Mkhize's letter b
the Portfollo Commitiee on Public Enterprises was annexed 1o his afiidavit o the Commission.
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Minister Peters’ version'?’®

1773. In her affidavit and when she testified, Minister Peters said that the meeting had been
arranged after she had requested President Zuma o ask Mr Montana and Mr Molefe fo
stop their public spat. President Zuma told her that he knew that Minister Radebe was
very ciose to Mr Montana and that he would ask him to speak o Mr Montana. Based
on what Mr Montana said at the meeting, she had gained the impression that Mr
Montana wanted his job back. However, it did not appear fo her that there had been “a
conscious decision” by President Zuma that Mr Montana must return o PRASA. She
agreed with Mr Molefe on the following: Mr Montana was not present when the meeting
started and that the meeting had been inconclusive because the President was
exhausted and had fallen asleep. She said she did not see anything wrong with being
calied 1o the meeting, nor did she recall that President Zuma had said that Mr Montana
was knowledgeable about rail matters. She agreed that Mr Molefe had invited President
Zuma io address the Board on why it had agreed o release Mr Montana early but said
that the invitation was also extended fo enable President Zuma fo “see” PRASA. She
said she could understand the concern Mr Molefe had expressed about “interference”
[by President Zuma in PRASA's affairs]. She also said that Mr Montana had spoken for
long and was building a case for why the organisation needed him. She also said that

the meeting had ended only at about 2 am the following morning.

Mr Montana's version'?’®

1774. In his evidence, M Montana said he had no interest in going back 1o PRASA. He said
he had been invited 1o the meeting by President Zuma and Minister Radebe. He was

told the meeting would start at 6 pm, and i started at about that time. He said the

1275 As appears from the transcript of her evidence of 22 February 2021, frem page 32
276 As appears from the transcript of the first day of his evidence, from page 290
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backdrop against which the meeling had been called was that there had been a public
spat between him and Mr Molefe. He also said that they were all present at the start of
the meeting. He denied that the President had said he was very knowledgeable about
the rail industry and should not be lost to the country: it was Mr Molefe whe had said
that he (Mr Montana) was knowledgeable. He said that after a while he and Mr Molefe
were asked fo leave the meeting because the President wanted to takk o the two
Misiers . He denied that the President had said “bring Montana back”. He said the
meeting ended on “a very positive and a jovial note” when he and Mr Molefe left. He
said it had lasted about four, probably five hours. It had ended a about midnight. He
had not spoken for long. He also denied he had compiled a document entitled “PRASA
in Turmoil”. He denied that the meeting ended because the former President dozed off.
However, he accepted the following: “the war™ between him and Mr Molefe continued
after the meeting; and a the meeting itself no clear pronouncement was made o what

“the outcome” was.

Minister Radebe's version

1775. Minister Radebe submitted an affidavit dealing with among other matiers the meeting
of 20 August 2015. He did not apply for leave to give oral evidence which he could have
done in terms of the Rules of the Commissicon if he wished to give oral evidence and
subject himself to questioning. He said he had called the meeting because he was
concerned about the public spat between Mr Montana and Mr Molefe. He had asked
President Zuma fo intervene, and had invited Mr Montana, Mr Molefe and Minister
Peters. He also said the following: “The meeting was cordial and the resolution amicable
to the satisfaction of everyone at the meeting, including Mr Molefe.” He added that &
was regretiable that Mr Molefe now painted a different picture. He denied that the

meeting finished at about 2 am. He said that it finished way before midnight. He denied
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that President Zuma wanted Mr Montana reinstated and that President Zuma had fallen

asleep during the meeting.

Analysis

1776.

1777.

As emerges from what has been summarised above, it i clear that the versions of Mr
Molefe and Mr Montana differ in various respects and that the version of Minister Peters
lends some support to that of M Molefe, white the version of Minister Radebe lends
some support ©o that of Mr Montana. It is neither possible nor necessary o decide all
the issues that arise from the different versions: it would suffice 1o consider the following
two fundamentai but related issues. First, why was it called; and second, did it end
amicably. The evidence of Mr Montana and the affidavit of Minister Radebe give the
following answers: the meeting was called o end the public spat between Mr Montana

and Mr Molefe; and it ended amicably.

While it was clear to Mr Molefe that the purpose of the meeting was © get the PRASA
Board to take Mr Montana back, Minister Peters was of the view that Mr Montana used
the meeting to make a case for his return o PRASA. Nevertheless, both agreed that Mr
Molefe had invited President Zuma b address the Board. That invitation could have
been for only one purpose: o give President Zuma an opportunity t© persuade the
Board © retract its acceptance of Mr Montana's resignation. Moreover, the fact that the
“war" between Mr Montana and Mr Molefe did not end after the meeting, a fact
acknowledged by Mr Montana, suggests strongiy that the meeting did not end on a
positive, jovial or amicable note, as stated by Mr Montana and Minister Radebe. In
addition, the continuation of the “war” between Mr Montana and Mr Molefe supports the
versions of Mr Molefe and Minister Peters that the meeting ended inconclusively — and

when President Zuma fell asleep.
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Having regard to the probabilities, it would appear that the following conclusions can be
drawn: whether o not t was the purpose o the meeting, President Zuma attempied to
persuade Mr Molefe to take Mr Montana back; Mr Molefe invited President Zuma fo
address the Board on its decision to accept Mr Montana's resignation; and the meeting

ended late and inconclusively — because President Zuma fell asleep.

Mr Molefe's evidence that the reason why he invited President Zuma to go and address
the Board was because President Zuma wanted him or the Board to take Mr Montana
back is, on the probabilities, true. | therefore find that that is what happened because
nobody else has suggested why Mr Molefe issued that invitation to Mr Zuma if the
reason he gives was not the reason. It needs to be pointed out that by the time Minister
Peters ceased {0 be Minister of Transport, her relationship with Mr Molefe was no fonger
good. They were fighting about, among other things, the continued investigations
conducted by Werksmans. That being the case, there would have been no reason for
her to corroborate Mr Molefe's version about M Molefe having invited Mr Zuma to go
to PRASA and address the Board f Mr Molefe had not issued such an invitation to Mr
Zuma. There would also have been no reason for her to corroborate Mr Molefe's version

that the meeting ended because Mr Zuma had fallen asleep i that is not what happened.

President Zuma did not testify o respond to M Molefe's affidavit or evidence.
Accordingly, his version is not known. However, as regards the calling of the meeting ,
the following intriguing issue arises: given that this meeting took place about a week
after Mr Molefe's meeting with the ANC's Top Six, which was dealt with above and at
which President Zuma was present, was there a link belween the two meetings.
President Zuma was in a position to answer that. But he chose not to deal with this
issue. Be that as it may, one can appreciate M Molefe's concerns that the President

would involve himself in the affairs of an SOE but characterise the meeting as one
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amang “ANC comrades”. k worryingly blurs the distinction between affairs of the Ruling

Party and those of an SOE o whom the Party deploys its cadres.

Developments soon after the meeting

1781. A number of significant developments that took place about the time of or soon after Mr
Molefe's meeting with the ANC Top 6 and his meeting with President Zuma and
Ministers Peters and Radebe and Mr Montana. These developments are considered

immediately hereunder.

1782. The Pubic Protector's Report [Derailed] was released about a week after the meeting
of 20 August 2015. Just prior to that, the AG had also issued some adverse findings in
respect of PRASA. It has already been stated above that n August 2015, the Board
appointed Werksmans o conduct certain forensic investigations that the AG's report
had required. Thereafter, Werksmans' scope of work was broadened to include matters
that arase from the Public Protector's Report.'?”” Mr Molefe said that, as a result of the
investigations that Werksmans undertook, many irregularities and acts of
maladministration at PRASA were uncovered. However, as is detailed later in this
Report, his Board's appointment of Werksmans was criticised by, among others, M
Montana, Minister Peters and Parliament's Porifolioc Committee on Transport. In
addition, the Auditor-General later found that the appointment of Werksmans was
irregular as the panel from which Werksmans had been selected had not been renewed
by PRASA for a lengthy period. However, in a letter written 1o then Minister of Transport

in June 2017, when there was a threat to terminate the appointment of Board members,

1277t bears reiterating that the Public Protector's Report required the Board to: take cognizance of the findings of
maladministration and improper conduct by Mr Montana and other functionaries; report to the National
Treasury and the Auditor-General particulars of the alleged financial misconduct and the steps i took; support
National Treasury in conducting a forensic Investigation into al PRASA contracits above R10 million from
2012; and then take appropriate measures b address the findings.
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a leading law firm in Johannesburg expressed the opinion that there was nothing amiss

about the appointment of Werksmans.

In defending his Board's appointment of Werksmans, Mr Molefe expressed the view
that a lawful and proper procedure had been followed before Werksmans was
appointed. % He also said that Werksmans' investigations had enabled the Board to
institute legal proceedings which resulted in Courts setting aside major contracts that
were found fo be tainted with corruption the R35 billion contract that PRASA had
awarded to Swifambo; and twe substantial contracis that PRASA had awarded o
Siyangena totalling some R2,8 billion. It will be necessary to consider the concerns that

raised about the appeintment of Werksmans. This i done later in this Report.

The vilification of Mr Molefe and his Board

1784.

1783.

On 25 August 2016, Mr Molefe deposed to his Replying Affidavit in PRASA's application
to have PRASA's R35 billicn locomotives contract with Swifambo reviewed and set
aside. In that affidavit, he set out what Mr Mashaba had told him about the award of the

leccometives tender to Swifambe and payments he made after the award.

In essence, in that affidavit Mr Molefe said that Mr Mashaba had told him the fellowing:
he [Mr Mashaba] was aware that PRASA’s award of the lecomotives tender fo
Swifambo in 2012 was being investigated by the Molefe Board; he wished to come
clean; he had bid for the lecometives tender after he had been approached to de sc by
Mr Makhensa Mabunda, a known asscciate of Mr Montana; after Swifambo had been
awarded the contract, Angelan businesswoman Ms Maria Gomes [who was known to
be a “fund raiser” for the ANC] told him that 10% of the value of the coniract should be

paid to the ANC. Mr Mashaba later furnished documents indicating that a total of some

778 The cogency of this view ks considered later, in the section of this Report that deals with the appointment of
Werksmans and the reaction b t.
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R79 million was paid o persons or entities who 1 was said would pay the money over

to the ANC.

Not surprisingly, this bombshell disclosure, made in Court papers, was widely reported
in the media. What Mr Mashaba told Mr Molefe suggested strongly that the award of
the tender fo Swifambo was tainted by corruption. It would be expected that all relevant
state entities would want to get o the bottom of this serious allegation, especially given
the massive value of the contract and the allegation that the ANC had apparently
received some R79 million from the head of Swifambo after the locomotives contract

was awarded o Swifambo.

Mr Molefe pointed out, with disappointment, that that was not how state bodies dealt
with the matter. Instead, it was Mr Molefe and his Board who were painted as vilains

by Parliament’s Portfolio Committee on Transport (“the Portfolic Committee™. He and
his Board were vilfied by ANC members of the Portfolio Committee when they
appeared before t in Parliament. As regards those allegations, the record of the
proceedings of the Portfolio Committee that were made available o the Commission

suggests the following.

1787.1. First, the PRASA Board appeared before the Portfolio Commitiee on 31 August

2016, about a week after the media had reported on the allegations in Mr
Molefe’s replying affidavit in the Swifambo review application. Accordingly, this
was the Board's first appearance before the Portfolic Committee after Mr
Molefe’s bombshell disclosure of alleged payments that were to be or o have

been made o the ANC.

1787 .2. Just how antagonistic the ANC members of the Portfolio Committee were

towards Mr Molefe and his Board appears from the following. One of the issues

that was raised by PRASA’s Acting Group CEO, Mr Collins Lelsoalo, at the
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Paortfolio Committee meeting of 31 August 2016 when responding to why there
was a low level of compliance with attending to problems that the Auditor-
General had raised, was that PRASA had a dysfunctional administrative
system. For example, he said, PRASA needed only 20 executives but it had a
complement of 65 executives. This meant that PRASA was paying for three

times more than the number of executives it required.

There can be few clearer examples o on-going fruitless and wasteful
expenditure. One would expect dedicated public representatives o take this
matter up vigorously. That, however, i not what the summary of what
transpired at the Portfolio Commiitee proceedings of 31 August 2016 reflects.
Instead of dealing with the massive wastage of public funds, one ANC member
focused on the allegation that Mr Molefe had made in his replying affidavit about
money being paid o the ANC. It wil be remembered that, as pat of her
remedial action, the Public Protector had required that the PRASA Board
support National Treasury in conducting a forensic investigation of al contracts

above R10 million that PRASA had concluded after 2012.

Second, the record of the subsequent meetings o the Porffolio Commiitee
indicates that the approach of ANC members was fo target those who sought
fo rid PRASA o wrongdoing, n this case Mr Molefe and his Board, rather than
ascertaining how it came about that the tender was awarded to Swifambo and
identifying the beneficiaries so that money paid out by PRASA comruptly could

be recovered.

1788. The issues addressed n the paragraph immediately above concerning Mr Molefe's

evidence that he and his Board were vilified by the Portfolio Commitiee were responded
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to in an affidavit made on 21 October 2020 ty Ms Phillistus Dikeledi Magadzi,?™® an
ANC Member of Parliament, who chaired the Porifolio Committee between 2014 and
2019. However, it should be noted that the affidavit of Ms Magadzi, who is now the
Deputy Minister of Transport, was submitted to the Commission in respense o an
invitation by the Commission 1o the ANC to set out how Parliament carried out its
oversight obligations over the Executive and held it accountable. Among the matters
that she addressed in her affidavit was My Molefe's evidence that the Portfolio

Committee vilified him and his Board.

1789. As regards those matters, in essence Ms Magadzi's affidavit was to the following effect:
the Portfolio Commitiee consisted of 2 members (seven from the ANC, two from the
Democratic Alliance and one each from the Inkatha Freedom Party, Economic Freedom
Fighters and National Freedom Party); she understood that the role of the Commitiee
was to oversee the operations of the Department of Transport, which had 12 State-
owned Entities (SOEs), including PRASA, under its jurisdiction; overall, the Committee
performed its oversight obligation well, save for PRASA, the other SCEs were relatively
stable; and during her tenure, the Committee focused its attention on PRASA, which
was undergoing a modernisation process. In respect of PRASA, the affidavit highlighted

the following.

1789.1. First, a factor that contributed to the instability at PRASA was the high turnover
of Executives, CECs, Board members [and Ministers] after 2015. While she

was Chairperson of the Portfolio Committee, PRASA had three Ministers, 1280
four Boards and numerous CEOQOs. The instability at PRASA “hampered” the
Committee’'s efforts “to follow up” on allegations in the media that the

locomotives that were purchased were not fit for purpose, especially since the

278 A the time she made the affidavit, Ms Magadzi was the Deputy Minister of Transpart.

1280 Minister Peters, Minister Joe Masangwani and Minister Blade Nzimande
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Rail Safety Regulator in its report indicated that the trains could be used and
gave the project its nod. However, despite the high turnover of Ministers, she
“did not experience any pushback from the Executive Authority” or the ANC;

and “there was alignment” between her and the different Ministers.

Second, the Committee’s task of exercising oversight over PRASA was “made
difficult” because the Committee and the PRASA Board had different
approaches on how the challenges a PRASA should be dealt with. The
Committee wanted state institutions such as the Auditor-General National
Treasury, the Hawks and the South African Police Services to investigate the
irregular procurement of the locomotives, but the Board led by Mr Molefe “saw
it fit to engage a private law firm, Werksmans”, 1o conduct the investigations.
The Committee wanted to know how much wouid be spent and where the
money would come from, which i when it was told there had not been a bid
[before Werksmans had been appointed] and the cost could not be estimated.
The Committee proposed “regularisation”, but this was not done, although the

procurement was “irregular” and the cost then had reached R120 million.

Third, the Auditor-General had made findings of irregle , unauthorised and
wasteful expenditure at PRASA and had recommended consequence
management. The Committee also wanted disciplinary steps o be taken but

this did not happen.

Fourth, the Committee also “wanted fo pursue” Mr Molefe's allegation that
“PRASA had donated R80 million to the ANC™ 2% [Emphasis added.} To that

end, Ms Magadzi said, "[tlhe Committee demanded invoices and evidence from

1281 As noted above, Mr Molefe had not alleged that PRASA had made payments o the ANC: the allegation was
that Swifambo's chairperson, Mr Mashaba, had told M Molefe that affer Swifambo had received the tender
he [Mr Mashaba] had been asked b make payments totalling RY2 million to persons who it was sald would
pay t i the ANC and & was he who had made the payments.



1789.5.

1789.6.

649

PRASA fo support this allegation because i fell within the purview of oversight”.
It was her “personal observation” that Mr Molefe “was angered by this request”.
She said that another allegation that the Committee “wanted to explore" was

the [alleged] appointment of Mr Molefe's son to work at Werksmans.'282

Fifth, Ms Magadzi stated that the following matters were indicative of the
‘rigorous manner” in which the Committee pursued its oversight obligation: in
March 2016, it asked for a report from PRASA on actions taken to recover
money lost on account of irregular and fruitless expenditure and asked why
additional expenditure of about R25C million to pay SA Gate and Fence was
not reflected in briefing documents; and in February 2018 it was given a status
report that said due process was not followed in the appointment ofWerksmans

and that governance processes had been flouted.

Sixth, she also said that, when allegations of procurement impropriety at
PRASA surfaced in the media, the Commitiee conducted oversight visits and
was assured by the Regulator that the trains were “fit for purpose”. She also
said that the "ANC Study Group™ was “very forceful in demanding that the
aliegations of impropriety be investigated” and “only disengaged” after the

Regulator provided assurances “that all was well™.

1790. n an affidavit responding to the evidence of Ms Magadzi, against him, Mr Molefe denied

that he had been asked fo provide invoices in respect of the payments allegedly made

to the ANC. He also denied that his son worked for Werksmans. In this connection, he

1282 |n an affidavit b response o these allegations, M Molefe denied them. He denied he had been asked b
provide receipts. He also said his son was not employed by Werksmans. He said his son was not involved n
law: he worked for a frm that was involved in the transpart sector.
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said that his son was not in the field of law: he worked for a company that manufactured

buses and trucks.

Mr Molefe said that it appeared that there was a plan by those with influence to make it

impossible for the Board o operate effectively or at a.

Mr Molefe stated that, after Mr Montana's departure from PRASA, the Board sought to
appoint a new CEQ. To this end, it embarked on a rigorous recruitment process and
interviewed various candidates. A list of its preferred appointees was then compiled.
The Board sent the list to the Minister and recommended t the Minister that the
candidate at the top of the list be appointed. That candidate was a black woman who
was well-qualified: she was well versed in rail matters and had worked for Metrorail and
Transnet. In terms of clause 15.8 of the Board Charter, the Group CEQ is appointed by
the Minister, on the recommendation of the Board. However, according o Mr Molefe,
the Minister did not make the appointment and thus frustrated the Board's attempts o

have a permanent Group CEC appointed.

Mr Molefe testified that, instead, the Minister insisted that Mr Collins Letsoalo, the then
Chief Financial Officer of the Depariment of Transport, be seconded as an Acting Group
CEO. However, according to Mr Molefe, Mr Letsoalo appeared fo have been instructed
to stop or significantly curtail the Werksmans investigations: he insisted that it was he
who should take charge of the investigations. This soon led fo tensions with the
Werksmans investigation team. Mr Molefe testified that, thereafter, in a letter o the
Board, Minister Peters herself attempted o stop the investigations, but the Board

refused o stop the investigations.

Among the steps that the Board took pursuant fo those investigations were ihe
following: on 27 November 2015, t applied fo the High Court for the review and setting

aside of the confract that PRASA had concluded with Swifambo; and on 1 February
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2016, it instituted an application for contracts that PRASA had concluded with
Sivangena to be reviewed and set aside on the basis that the awards were irreguiar
and possibly corrupt.?®* The applications o have the contract between PRASA and
Swifambo, on the one hand, and the contracts between PRASA and Siyangena, on the
other hand, reviewed and set aside were successful. 78 However, the details of those
review applications are more conveniently considered separately — after summarising

how the Board's operations were in effect subsequently rendered unworkable.

In her affidavit and her evidence, former Minister Peters denied frustrating the Board’s
attempt to appoint a permanent Group CEO fo replace Mr Moniana. She also said that
the decision to appoint Mr Letsoalo was not unilaterally imposed on the Board. She said
that the decision had been discussed with Mr Molefe, who had not only written the letter

appointing Mr Letsoalo, but had also congratulated him on his appointment.

She denied attempting o stop the Werksmans investigation. She said that all that she
did was repeatedly demand that an explanation be given as fo when the investigation
undertaken by Werksmans was likely fo be concluded. She said that she had raised
this concern because she was mindfut of the ever-increasing legal fees, which were
close to R200 million at the time and which had not been budgeted for. This latter issue,

she said, had been flagged by the AG.

Mr Molefe said h evidence that he had made several attempts o seek protection from
Parliament. Some of those efforts follow. On 8 March 2017, he wrote to the Speaker of
the National Assembly, Ms Baleka Mbete, requesting Parliamentary intervention,

raising among other matters, the Public Protector's Report and the matters that were

1283 |t needs i be noted that an eariler Court review application against Siyangena, instituted while the Molefe
Board was still in office, was dismissed on court [procedural] basis that t had not been instituted timeously.
However, PRASA thereafter instituted a second application, on 5§ March 2018, that is, after term of office of
Mr Molefe's Board had expired, in which t sought similar relief.

284 1 respect of the Siyangena contracts, t was the second application that was successful.
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being investigated by Werksmans. That letter & very important because o what Mr

Molefe conveyed to the Speaker of Parliament, Ms Baleka Mbete. It reads:

“Dear Madame Speaker,

REQUEST FOR A PARLIAMENTARY INQUIRY INTO THE OPERARTIONS AND
GOVERNANCE OF PRASA

%

| write to you on behalf of the Board of Control of Passenger Rail Agency of
South Africa (PRASA) fo request the Natlional Assembly to institute an inquiry
into the operations, governance, and intergovernmental relations of PRASA.

As you may be aware the full extent of the failure of governance was revealed

n the Public Protector’s report titled “Derailed (August 2015). Subsequently, the

Auditor General's report on PRASA for the 2014/2015 financial year indicated

that about R550 million was irregular expenditure. As required under the PFMA,

the investigations mandated by the board showed that the true extent of

fruitless, wasteful and irregular expenditure was approximately R14.7bn.

In addition to the identified failures in governance and the resultant prejudice to
the fiscus, PRASA operations were in a state of disrepair and continued to

decline during our tenure.

The Board has made strenuous effort fo arrest the decline in PRASAoperations,
strengthen controls within the organization and % investigate financial
misconduct as required under the PFMA. On various occasions, the Board has
apprised the National Assembly, through the relevant committees, of these
efforts. We have also apprised the Minister, the Chairman of SCOPA and the
Chairperson of the PCOT of progress on these efforts.

For the sake of brevity, | will only highlight the following:

a. The Board instituted a recruitment process for a new Chief Executive Officer
for PRASA which was concluded during February 20168. We submitted the
preferred candidates for ratification by the Minister of Transport during
March 2016. To date, there has been no progress the Board has not
received a response from the Minister.
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b. PRASA has instituted civil proceedings in contracts involving over R7bn fo
review and set them aside. Further, we have instituted proceedings to
recoup monies lost to PRASA and disciplinary steps against employees

involved. These matters are now before the courts or relevant forums.

c.  We laid criminal complaints with the DPCI as required under Prevention of
Corrupt Activities Act (PRECAA) and hired forensic auditors o assist the
DPCI in analysing the illicit cash flow. To the board's dismay, the law
enforcement authorities have not acted with the requisite or due diligence
on any of the complaints. For ease of reference, | have attached to this
correspandence several letters | have addressed to the head of the DPCI
and the NPA. Please note that, when sending these letters, | copied them
b the chairman of SCOPA. A comprehensive table of al cases with the
DPCl was provided fo the SCOPA.

d In the most recent instance, the Minister seconded to PRASA the CFO n
her department, Mr Collins Letsoale, to act as the Group CEO whie a
permanent replacement is being sought. Among the Minister's and the
Board's expectations were that Mr Letsoale would stabilise PRASA
operations and draft a turnaround plan. Mr Letsoale awarded himself a
350% salary.

6. Operationally, the investigations assisted PRASA to identify those contracts that
were awarded b people who had neither the capacity nof the ability to carry out
the contracts that were awarded to them. These contractors are the reasons for

the constant failures in operations.

7. It is very easy for any person who i oblivious fo the amount of rot, corruption
and incompetence that we discovered in the wake of the departure of the former
Group CEQ b assume that all the challenges of PRASA were caused by the
Board. We have frankly and honestly shared our frustrations and challenges
with the PCOT. As stated above, it is through our investigations that we have
uncovered almost R14 billion in irregular expenditure, this is almost 90% of
PRASA's annual expenditure. It is almost impassible to assure quality services

where almost all the expenditure & irregular.

8. The Board has implored management o proceed with the quality assurance of
the drafi turnaround strategy and process it as per the discussions of November
2016. We believe that once this has been adopted, PRASA wil be ih a position
b show the positive and quality fruits of the money that & spent by the fiscus o
support the work of this important cog in our economy.

9 We implore you o ensure that the PCOT avoids sensational, narrow, side
shows of individuals and focus on constructively interrogating the presentation
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on Metrorail Operations as per the invitation. We wvalue any construclive
engagement that & meant to improve the experience of millions of commuters
that PRASA & mandated to move every day. We had expected that the PCOT
will focus on this and not on a matter that concerns a tri-partite agreement that

has lapsed.

Yours truly,
Cr Popo Molefe

Chairman: PRASA Board of Controi”

1798. On the same day Mr Molefe also wrole to Ms Magadzi in her capacily of Chairperson

of the Portfolio Committee on Transport, expressing concern about the humitiating

treatment meted out to Board members by her Committee. That letter, too, & very

important. It records some o the complaints that the Board had against the Portfolio

Committee on Transport. It reads:

“Dear Chairperson

BRIEFING BY THE PASSENGER RAIL AGENCY OF SOUTH AFRICA ON
SERVICE DELIVERY AT METRORAIL

i

As you are aware, | sent my apology o the Porifolic Committee on Transport
{“the PCOT"} indicating that | was not in a position to travel 1o Cape Town. |

however followed the proceedings o the PCOT. | was shocked to learn that the

entire first day of the PCOT's proceedings was about a malter that the Board of
Control ("the BoC™) of PRASA was not asked lo bring to the attention of the
PCOT. We were invited to appear before the PCOT under the quise that we

were going o discuss Metrorail Operations. We prepared a presentation for the

PCOT on this basis and spent money ensuring the presence of PRASA officials

critical to operations o appear before the PCOT.

The leadership of PRASA is aggrieved that the BoC and key officials of PRASA
waere brought into the august chambers of Parliament o discuss a matter that

should not occupy the time and attention of the PCOT, and were subjecled b a

barrage of false accusations, grossly unfair innuendo and assassinations of

character under your watch. | reguest the Chairperson o the PCOT fo urge

members to desist from abusing their Parliamentary privieges and immunity by
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assailing the characters of the leadership of PRASA by unfounded and spurious

accusations withoul producing any evidence.

As the Accounting Autherity of PRASA, the Boeard appreciates that Parliament
in general and your committee in particular, 5 one of the most important

stakehoiders thal PRASA has b accouni to. However, in the interest of proper

accounting and mutual respect, the Board cannot be ambushed with that topic
that does not add value b the work of PRASA and be subjected to a sifuation

where thal topic is trealed n a way lhat i grossly unfair and is a distraction from

the work of your Commitiee.

The matter of Mr Letsoale is a very simple one and has been dealt with and
finalised by the Board and the minister. In accordance with good governance,
the Minister has received a comprehensive report on the 3 of March 2017 . On

1 March 2017, the Minister terminated the secondment of Mr Letsoale.

You and your Committee accused the Board of being involved in “dispute after
dispute™. The Board has been engaged in a difficult process of restoring order,
good corporate governance and enforcing contrals in an instituticn where these
have been delberately and systematically destroyed cver several years. In this
regard, we urge you fo familiarise yourself with:

a. the Awuditor-General's report of 204 /15 financial year which identified
irregutar expenditure to the tune of R55C millien. According to the PFMA,
the Board & obliged to investigate the instances of irregular expenditure;

and

b. the Public Protecior's Report entiled Derailed which found wide spread
maladminisiration and breakdown of processes and systems and
reccmmend that the Board of National Treasury investigate every contract
above R10 millicn and concluded between 2012 and 2015.

c. the Awuditor-General's report of 2015/16 financial year which identified
irregular expenditure fo the tune of R14 billien. This irregular expenditure
was uncovered by the investigations that were conducted under the purview
of the Board of PRASA.

The above investigations have revealed more irregularities and corruption and
obliged the Board b teke the following steps:

a. Provided about 89 reports n terms of section 34 of the Prevention and
Combatting of Corrupt Activities Act;

b. Assisted the Hawks n their investigation of the alleged corruption and
money laundering in the Swifambo and Siyangena cantracts
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¢ Launched Review Applications in respect of the Siyangena and Swifambo

Contracts.

6. Operationally, the investigations assisted PRASA to identify those contracts that
were awarded o people who had neither the capacity nor the ability o carry out
the contracts that were awarded to them. These contractors are the reasons for

the constant failures n operations.

7. [k is very easy for any person who i oblivious o the amount of rot, corruption
and incompetence that we discovered n the wake of the depariure of the former
Group CEO to assume that all the challenges of PRASA were caused by the
Board. We have frankly and honestly shared our frustrations and challenges
with the PCOT. As stated above, it k& through our investigation that we have
uncovered almost R14 billion in irregular expenditure, this i almost 90% of
PRASA's annual expenditure. It & almost impossible o assure quality services
where almost all the expenditure is irregular.

8. The Board has implored management b proceed with the quality assurance of
the draft tum-around sfrategy and process i as per the discussions of
November 2018. We believe that once this has been adopted, PRASA wil be
in a position to show the positive and quality fruits of the money that i spent by
the fiscus to support the work of important cog n our economy.

9 We implore you to ensure that the PCOT avoids sensational, narrow, side
shows of individuals and focus on constructively interrogating the presentation
on Metrorail Operations as per the invitation. We value any construclive
engagement that is mean! o improve the experience of millions of commuters
that PRASA & mandated to move every day. We had expected that the PCOT
will focus on this and not on a matter that concerns a tri-partite agreement that
has lapsed.

Yours truly
Cr Popo Molefe

Chairman: PRASA Board of Controf”.

1799. Both these letters, he said went unanswered.

1800. Mr Molefe said that, instead, in what appears to have been an indication of contempt
for the Board and the entities that were required fo hold the Minister to account, on the

same day that he had written to the Speaker and the Chairperson of the Portfolio
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Committee, namely 8 March 2017, a letter was read during the Portfolic Committee’s
meeting that Minister Peters had dismissed the Molefe Board. No reasons were given.
Shortly thereafter, Minister Peters appointed an interim Beard. However, the dismissed
Board Directors approached the High Court o have reviewed and set aside their
dismissais. Minister Peters opposed the application. She lest with costs and the Molefe

Board was reinstated.

A few weeks after she had dismissed the Board, Minister Peters herself was relieved cof

her Cabinet position.

As regards the decision of the High Court to set aside her dismissal of Board members,
in her affidavit'?® and evidence, former Minister Peters said that she was mindful of
lodging an appeal against the High Court's decision setting aside her dismissal of the
members of the Molefe Board, as it was based on a procedural point, namely that she

had not given the Board members a hearing before dismissing them.

Minister Peters was replaced by Minister Mkhacani Joseph Maswanganyi as Minister
of Transport. Mr Molefe said Minister Maswanganyi, who had been a member of the
Portfolio Committee on Transport, avoided meeting with the Board, despite several
requests. it appeared to Mr Molefe that from the outset that Minister Maswanganyi's

agenda was o dissolve the Board.

In letters dated 5 June 2017 Minister Maswanganyi asked Board members o show
cause why they should not be dismissed. Again the “irregular” appointment of
Werkmans was raised as a significant reason for the decision. in their response o the
Minister, the Board members disputed that there was a basis for them 1o be removed

from their position as Board members. Minister Maswanganyi did not follow through on

1285 This s the former Minister's affidavit dated 16 Octaber 2020
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his threat to dismiss the Board. Mr Molefe said that it appeared that there were moves
to achieve the same result through a different route: to weaken the Board by ensuring
that it did not have a quorum. In this regard, some Board members were encouraged
to resign. While some did, others did not. However, those who resigned were not
replaced. In addition, the nominee o the Department of Transport stopped attending
Board meetings. These developments left the Board ineffective, as a quorum could not

be formed for valid meetings to be held.

Mr Maswanganyi responded to M Molefe’'s evidence against him by way of a
declaration. What he said in his declaration may be summarised as follows: prior to his
appointment as Minister of Transport, he had been a member of the Portfolio Committee
on Transport; that Committee had discussed the PRASA Board's “poor performance
and financial management™; he “strongly” denied that he had refused to meet with the
Board; in any case, t was not “compulsory” for the Minister to meet with the Board; he
accepted that on & June 2017 he had asked each of the remaining Board members o
make representations as to why he should not terminate their appointment. He also set
out the following as his reasons for wishing to dissoive the Board: their alleged poor
performance and financial management; and their appointment of Werksmans without
following PRASA’s supply chain management policy, without a Board resolution and
without a contract and/or mandate. In addition, he said: ‘[t was] a Parliamentary
decision to dissolve...the Board...and a Minister cannot go against a decision made

by the Parliament of South Africa.”?%

In the light of the foregoing, Mr Molefe was of the view that as he and his Board got
their claws sunk deeper into the roots of corruption at PRASA, the Board could not rely

on the Parliament's Portfolio Committee on Transport for support. He alleged that the

1285 As is pointed out later, the power b dismiss the Board lies with the Minister, not with Parliament.
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Committee did not take its responsibility of oversight in respect public assets seriously.
It appeared o him that they would rather turn a blind eye to the malfeasance and protect
the culprits, than work zealously n defence of the public purse. He could not
comprehend why public representatives would give scant or no attention to the matters

that affected the interests of the public which they purported 1o represent.

Other entities also did not act

1807.

1808.

On 13 May 2016, pursuant to the investigations by Werksmans, Mr Molefe wrote to
General Berning Nilemeza, the Head of the Directorate of Priority Crime Investigation
(DPCI, which is known colloquially as “the Hawks”), and to Advocate Shawn Abrahams,
the National Director of Public Prosecutions (NDPP) & the time. In the letters, he set
out the grave revelations that had been uncovered by investigations that had already
been undertaken and the cases that had been repored to the Ceniral Reporting Cffice
in terms of the Prevention and Combating of Corrupt Activities Act (PRECCA) for further
investigation. The letter o General Nilemeza noted that several cases concerning
PRASA had been registered with the police, but seemingly no progress had been made.
Mr Mpolefe asked the DPCI to allocate dedicated resources io process the cases,
especially those registered as serious offences. Mr Molefe said that the DPCl refused

to discharge its statutory mandate.

Ultimately, on 22 May 2017, the Board applied o the High Court for an crder compelling
the DPCI to act on the criminal complaints lodged with the DPCI. The DPCI opposed
the application but instead of dealing with the merits of the Board's application, 1 raised
two technical objections. The DPCI disputed Mr Molefe's authority and the authority of
PRASA's Board fo lanc h the application and required further affidavits to be filed. In

the meantime, the Crganisation Undoing Tax Abuse (OUTA) intervened. The Court,
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however, dismissed those technical objections and marked its disapproval o the

approach adopted by the DPCI by awarding costs on an attorney and client scale.

Thereafter, the DPCI filed its answering affidavit in respect of the substantive issues
raised by the Board in its founding affidavit. PRASA filed its replying affidavit. The matter
has however not been taken further. That even at the time of the preparation of this
Report the matter has not been pursued since the end of the term of office of the Molefe
Board and that the DPCI| has not completed its investigation reveals quite clearly that
the Boards that came after the Molefe Board may have lacked the commitment that the
Molefe Board had to hold the DPCI accountable and to force them o do their job. |
suspect that even the costs that were awarded by the Court against the DPCl's have
not been recovered. The Boards that came after the Molefe Board seem to have done
nothing t put any pressure on the DPCI to expedite its investigations. | also would not
be surprised ¥ the Boards of PRASA that came after the Molefe Board as well as the
management have never over al these years done anything t recover from the DCPI

the legal costs that the Court granted PRASA.

in response b a request from the Commission o deal with the allegations by among
others M Molefe relating to the failure of the DPCI to act, Lieutenant General
Seswantsho Godfrey Lebeya, who was appointed as Nationai Head of the DPCI on
1 dne 2018, submitted an affidavit dated 23 August 2021. His response may be

summarised as set out hereunder.

The DPCl was investigating 20 cases reiating to PRASA; the first docketl, which was
opened in July 2015 on the basis of a complaint by Mr Mamabolo, an assistant manager
(special operations) at PRASA, related to the award of the locomotives contract o
Swifambo; the next docket, which concerned the extension of the scope of work in

respect of contracts awarded to Siyvangena was opened in September 2015 following a
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complaint by Mr Paul O'Sullivan, though Mr Mamabolo, representing PRASA, aiso

submitted a statement; thereafter, following the Public Protector's ‘Derailed” Report,

18 further cases were opened — on 16 August 2019.

1812. Lt General Lebeya said that there were four main reasons for the delay in finalising the

Swifambo and Siyangena investigations. These are considered separately hereunder:

1812.1.

1812.2.

1812.3.

First, he said he was told the following: details regarding the Swifambo
complaints were not provided by the complainant or other PRASA empioyees
when these were requested; several meetings were held with among others
two senior members of PRASA's legal section (Ms Ngoye and Mr Dingiswayo)
but the further statements and documents that were requested from PRASA
were not forthcoming; and although PRASA had approached the High Court fo

get the DPCI fo “do its work” the DPCI's requests were not complied with.

Second, he had been told that certain documents relating to contracts and the
bases on which they were awarded were not made availabie by PRASA. He
referred to letters that had been written fo senior PRASA employees and in one
case a subpoena being served. However, he then went on to point out that from
the time of his appointment on 1 June 2018, he had met with the previous
Board, the Administrator and the current Board on nine occasions, with the ilast

being a virtual meeting on 7 April 2021.

Third, there was a lack of cooperation from PRASA employees, especially Ms
Ngoye and M Dingiswayo, who insisted on being part of every interview with
PRASA employees. However, the investigators wished fto interview M
Mamabolo on his own in terms of an investigation plan compiled by the

investigators and the prosecutor guiding the case.
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After tracing the various steps taken by the parties in PRASA’s application against the
DPCI, Lt General Lebeya confirmed that the matter had not been concluded at the time

he deposed to his affidavit.

As regards the status of the investigations at the time he deposed fo his affidavit, Lt
General Lebeya, provided the following summary: the Swifambo case (in respect of
which 383 statements had been taken) was slill under investigation, though the
investigation was "90% complete”; the Siyangena investigation (with 185 statements
taken) was 75% compiete; of the remaining 18 cases, four [investigations] had been

finalised, while the other 14 are still under invesiigation.

He then said: “[T]he unsound relationship between the DPCI and PRASA between 2015

and 2018 contributed fo the delay in completing the investigations.”

The allegations that PRASA's legal section did not co-operate with the DPCI was denied
by Ms Ngoye and Mr Dingiswayo. Given that what Lt General Lebeya said in his affidavit
is for the most part hearsay, there is no reason to reject their denials. The dilatoriness
of the DPCI is a matter that is dealt with again later in this Report. The DPCI has scored
an own goal in the way it has failed to act diligently to investigate the criminal complaints
laid many years ago by PRASA. It has managed whatever may have been left of iis
reputation. It is difficLit to resist the temptation 1o think that one possible reason why it
has dragged its feet the way it has in investigating the criminal complaints by PRASA
many years ago may be connected with the risk or fear that any proper investigation

may well lead to the ANC or to certain figures within the ANC.

Apart from the fact that this investigation has dragged on for so many years, DPCI has
behaved very strangely in regard to investigating the PRASA complaints. First an SOE
had to resort fo Court to ry and force the DPCI fo do its job in this regard. Instead of

feeling ashamed of this and undertaking to do its job, DPCI decided to oppose PRASA's
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application, not on the merits but on the baseless technical points which led fo the Court
not only dismissing their technical points but also awarding a punitive costs order
against the DPCl to show its disapproval of the DPCl's conduct. One would have
thought that once they had suffered this defeat, DPCI would focus on doing its work
and focusing on conducting the investigation. Not DPCl. It proceeded to deliver

opposing papers in Court.

THE SWIFAMBO AWARD

General introduction to the award in the iocomotives tender

1818.

1819.

On 23 March 2013, PRASA and Swifambo Rait Leasing (Pty) Lid concluded a contract
in terms of which PRASA would purchase 70 locomotives from Swifambo for R3,5
billion. ?7 The conclusion of the contract was preceded by a procurement process that
culminated in the appointment o Swifambo by PRASA's Board on 24 July 2012 to

provide the locomotives.

On 27 November 2015, some 16 months after the Molefe Board had taken office,
PRASA approached the High Court's Gauteng Local Division, Johannesburg, to have
its confract with Swifambo and other decisions made n respect of the locomotives
tender reviewed and set aside. PRASA alleged that the procurement process in terms
o which Swifambo had been appointed the preferred bidder was highly irregular and
possibly corrupt. On 3 July 2017, the High Court concluded that the procurement

process was deeply flawed and corruption was involved. Similar findings were made by

1287 gwifambo's holding company was Raipro Holdings (Pty) Ld {Railpro Haldings}. However, In some o the
documents, the helding company k& referred fo as “Swifamba Holdings (Pty) Lid" ("Swifambo Holdings™.
Nevertheless, a consideration of al relevant documents confims that "Rallpro Holdings™ and “Swifambo
Holdings™ 5 one and the same entity. So & to facllitale referencing, in the remainder of this Report the
following approach wil be used: where a dacument being considered refers o the holding company ==
“Rallpre Holdings™ that & how it wil be described and where the dacument being considered refers to fhe
holding company a “Swifambo Haoldings™ that & how t wil be described.
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the Supreme Court of Appeal when it dismissed Swifambo’s appeal on 30 November
2019. The Constitutional Court refused to grant Swifambo leave b appeal. The bases
on which the High Court and Supreme Court of Appeal arrived at this conclusion are
more conveniently dealt with in this Report after | set out the information presented to

the Court in PRASA's review papers.

1820. On B8 December 2018, Swifambo Leasing was liquidated by way of a special
resclution. On the same day, its 'holding company”, Railpro Holdings (Pty) Ltd'®®

(Railpro Holdings) was also liquidated by way of a special resolution.

1821. The evidence of irregularity and impropriety e in the founding affidavit of the Swifambo
review application, together with the documents annexed thereto, make for quite
disturbing reading. They suggest that the procurement process followed, virtually from
start b finish, was designed to achieve a pre-determined outcome, namely b award the
tender to a company which had little or no experience in the rail industry and was for all
practical purposes a front for a foreign company. Moreover, whilst the Request for
Proposals in essence envisaged PRASA leasing the locomotives from the winning
tenderer, a decision was made a a very late stage in the procurement process for the
locomotives o be purchased — at a cost of R3,5 billion. A proper consideration of the
PRASA affidavits and the documenis annexed to those affidavits suggests that the
process was so flawed that it must have been clear to any reasonable person acting
with the requisite diligence and integrity that something was seriously amiss. In the light
of the foregoing, it will be instructive o consider in some detail how it came about that
Swifambo was awarded the locomotives tender. Those considerations will constitute a

fair amount of this part of this Report.

1288 ps just noted, Rallpro Holdings & referred 1 n some of the documents as “Swifambo Haldings™. However, they
are one and the same entity.
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In addition to setting out what was said in the review papers and matters arising
therefrom, two further issues wil also be considered. The one is the outcome of a
forensic investigation. The other & the Report of the Liquidators, which identified
individuals o whom and entities to which payments were made from the R265 billion
that PRASA had already paid to Swifambo, despite the fact that only 20 locomotives

(out of 70) have been delivered and which in any case are said to be “not fit for purpose”.

The forensic investigation was requested by the DPCI, which was furnished with a draft
report 19 Apri 2017. The repori suggests that some of the perscns identified therein
may have unduly received large sums of money from the R2,65 billion that PRASA had
already paid to Swifambo. However, as has already been noted above, until recently
the DPCI did not take the matter further. In addition, it must be remembered how harshly
the Portfolic Committee on Transport treated the Board as they questioned it about Mr
Molefe's affidavit that revealed what Mr Mashaba had said about R79 million and the

ANC.

In the last part of this section of the Report, more recent evidence of other possible
irregularities relating to the locomotives tender wil be considered. The evidence
includes evidence about those allegations are the following: an allegation that the
minutes of a meeting of one of the Committees that recommended the appointment of
Swifambo as the preferred bidder were inaccurate, f not forged; a denial of that
evidence; with reliance on documents that were submitted to the Commission at a late
stage; and a Committee re-visited its decision after being urged t> do so by a senior

person at PRASA.

The matters that emerge from the foregoing issues make for quite depressing reading.
Having regard to the information that was available to them, as & detailed later in this

Report, Partiament’s Portfolio Committee on Transport cught to have conducted its own
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investigation or inquiry info the award of the tender to Swifambo as well as into why the
DPCl was either not pursuing the investigation of the criminal complaints lodged by
PRASA or why the DPCl was faking as long as it was in conducting the required
investigation in regard o the criminal comptaints todged with them by PRASA_ It did not
do so. Had it done so, t b safe to conclude that they would also have uncovered at
least some of further matters that emerged when evidence on PRASA was heard by
the Commission and possibly even the further matters that have come fo light only

recently.

Unfortunately, due to fact that these [ater matters had not been uncovered until the
Commission's investigations, in order t place n proper perspective, the
blameworthiness of the Porffolio Committee and the DPCI in respect of their inaction
on the locomotives contract, t will be instructive to consider the revelations as they
emerged chronologically. In the circumstances, the order in which the broad issues
reiating to the award of the locomotives contract to Swifambo will be addressed b as
follows: the relevant facts that emerge from the evidence made in the papers in
PRASA's review application; the findings of the High Court and the SCA; the forensic
report; the liquidators report: evidence led at the Commission alleging that not al the
documents that were said to have been generated “during the procurement process”
are genuine; and documents recently forwarded fo the Commission by the Chairperson
of PRASA's present Board that challenge the correctness and perhaps even the

truthfuiness of at least some of that evidence.

In order i consider systematically the contents of PRASA's review papers, it wil be
helpful to consider them under the following headings: the events preceding the
procurement process; the procurement process itself; details of the alleged

irregularities; and the main grounds on which PRASA sought to have the confract
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reviewed and set aside. Thereafter, the main findings o conciusions o the High Court

and the Supreme Court of Appeal will be briefly set out.

Brief overview of events preceding the procurement process

1828. In order to properly appreciate the irregutarities and why they are significant it will be

instructive to begin by setting out certain events that occurred and decisions that were

taken even before the procurement process i respect of the locomotives tender was

initiated. As will emerge later in this section, some of the entities which and individuals

who featured in the Swifambo procurement process also featured in those prior events

and decisions. In summary, the significant prior events and decisions were the

following.

1828.1.

1828.2.

1828.3.

First, in July 2009 PRASA published a request for expressions of interest n
the supply of locomotives for the haulage of passenger trains on various
national routes as t had a shorifall of locomotives and wanted fo lease

[ocomotives.

Second, n May 2011, a Spanish company, Vossloh Espana SAU {Vosstoh)

inspected PRASA's fleet of locomotives and made recommendations on what

PRASA needed in the short, medium and long terms.

Third, n a development that appears to be unrelated t© locomotives, but
concerns an entity with the name Vossioh, PRASA's then Executive Manager:
Engineering Services, Mr Daniel Mtimkulu, recommended that PRASA acquire
air-conditioning systems from Vossloh Kiepe Ges.mbhH (a subsidiary of
Vossloh incorporated in Germany). M Mtimkulu also authorised the payment
that was made in terms of the contract of €3 631 090 [being about R24,6 million

at the time].
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1828.4. Fourth, n Juy 2011, Mr Mthimkulu sent a memorandum to Mr Montana about
PRASA's needs. He indicated that PRASA's fleet was outdated and that this
impacted on the reliability of the services that PRASA was supposed to provide.
He estimated that t would cost RS bilion over a period of six years and
recommended that M Montana and the Beoard approve the sourcing of 100

locomotives.

1829. 1t 5 considered that the foregoing matters form part of and are an integral backdrop o
the procurement process that PRASA then folliowed in respect of the acquisition of the

locomotives.

The procurement process

1830. The milestones that led o a contract being concluded for the purchase of 70
locomotives by PRASA from Swifambo are detailed n PRASA's founding papers in its
review application. | perhaps should be noted that in the founding affidavit Mr Molefe
stated several times that documents could not be found and that there was a general
lack of co-operation from some employees. Moreover, most of the minutes that were

attached to the founding affidavit were unsigned.

1831. In the High Court application, Mr Molefe deposed o the founding affidavit and the
replying affidavit. Mr Philemon Makgatlela Mamabolo deposed to two affidavits. Mr

Massero'??® deposed to Swifambo's answering affidavit, and Mr Mashaba deposed fo

a supplementary affidavit n response o Mr Molefe's replying affidavit.

1832. The principal case made n PRASA's founding papers may be summarised as follows.

1288 According o CIPC records, Mr Massero was appainted as a director of Swifambe on 31 May 2016, six days
before he deposed to Swifanba’s answering affidavit.



1832.1.

1832.2.

1832.3.

1832.4.

569

First, PRASA published the RFP [under tender number HO/SCM/223/11/2011]
on 27 and 28 November 2011 and issued the RFP on 2 December 2011. As
regards Swifambo, documents annexed to the papers indicated that the tender
document was collected by someone from the “S Group” and that S Group
Holdings paid for the tender documents using the reference “Swifambo”. On 9
December 2011, PRASA held a compulsory briefing session for potential
bidders. Swifambo was not one of the companies in attendance, but its holding
company Swifambe Heldings [or as noted above, Railpro Holdings] was
present. Some two months thereafter, on 7 February 2012, Swifambo Hoeldings
acquired a company known as Mafori Finance Vryheid {Pty) Lid. [lis name was
later changed to Swifambo Rail Leasing (Pty) Ltd, which as noted above is

referred to as Swifambo in this Report.]

Second, six bidders responded by the closing date: Mafori Financing t/a
Swifambo Rail Leasing {Pty) Ltd; Havdap Investment Solution (Pty) Ltd; Thelo
Rolling Stock Leasing {Pty} Ltd; CRM Censortium; RRL Grindod; and GE South
Africa. Swifambo submitied its bid, with Vossloh Espana SAU {(Vossloh) as its

supply partner, on 27 February 2012.

Third, while there ought to have been a record of what steps had been taken
and by whom prior to the bids serving before the committees that were tasked
with evaluating and adjudicating the bids, the founding papers revealed that
there was no documentary evidence identifying the persons who were initially

responsible for the compliance assessment of the bid proposals.

Fourth, according to unsigned minuies of PRASA’s Bid Evaluation Committee
{(BEC) that were annexed io the founding affidavit, the BEC met on 27 March

2012. In a report that was compiled later, the BEC recorded that only Swifambo
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achieved the thresheld compliance of 70% and it recommended that Swifambo

be appointed as a preferred bidder.

Fifth, thereafler according to the unsigned minutes of PRASA's Corporate
Tender and Procurement Committee (CTPC) that were annexed to the
founding affidavit, the CTPC met on 11 July 2012. Those minutes record that
the CTPC agreed with the recommendation [presumably by the BEC] that

Swifambo be appointed as the successful bidder.

Sixth, according to an unsigned report purportedly compiled by the “Bid
Adjudication Committee” (BAC), “the BAC™ met on 12 July 2012.%%° The “BAC
repert” records the following: the BAC adjudicated the tender and approved the
BEC's recommendations; however, it went on fo recommend that Swifambo's

appointment as a preferred bidder “be based on outright purchase option”.

Seventh, the "BAC Report” appears to have been forwarded to Mr Montana in
his capacity of Group CEO. The GCEOQO's report, which was unsigned, was also
annexed to the founding affidavit. It simply repeats the recommendation set ot

in the BAC Report.

Eighth, the Board's Finance Capital Investiment and Procurement Committee
(FCIP) met en 19 July 2012. It recommended to the Board that Swifambo be

appoinied as the preferred bidder for the provision of 67 dual electric diesel

290 |tis necessary at this stage o point out the following. What E reflected in these paragraphs i what was alleged
in the Swifambo review papers and the annexures thereto. However, a5 is detalled later in this Report, two
witnesses, who were members of the CTPC in 2012, told the Commission that ih 2012 the position was as
folows. The commiitee that “adjudicated” upon the “evaluation” conducted by the BEC was known as the
CTPC, whose recommendations would then be forwarded b the Group CEO. The twa witnesses were
emphatic that in 2012 there was no cammittee 2 PRASA called the BAC. The CTPC, they said n evidence,
became known as “the BAG® only after 2012. The effect of their evidence was this: there could not have been
minutes of “the BAC", as there was no BAC in 2012; and in any case there could not have been minutes or
reparts of the CTPC and the BAC, as these were n substance one and the same cammittee. These matters
are dealt with more fully lzter n this Report.
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locomatives (hybrids) and that a separate procurement process be entered into

for the remainder of the required 25 diesel locomaotives.

1832.9. Ninth, according to the minutes of the PRASA Board's meeting of 24 July 2012,
the Board approved Swifambo as the preferred bidder for the procurement of

dual diesel electric locomotives.

1832.10. Tenth, on 27 July 2012, PRASA notified Swifambo of its appointment for the

provisiocn of the “diesel-etectric (hybrid) locomotives”.

1832.11. Eleventh, on 26 March 2013, PRASA and Swifambo concluded the main
contract. The contract was signed by Mr Montana on behalf of PRASA, and Mr
Mashaba, on behalf of Swifambo. It was for the purchase of 20 Euro 4000
locomotives and 50 Euro Dual locomotives, with a contract value of R35 billion

(including VAT).

1832.12. Twelfth, on 11 Apri 2014 Mr Montana approved a recommendation by M
Mthimkuiu that the “rudimentary” systems that came with locomotives needed
to be upgraded, at a cost of some R335 million. This, however, met with
resistance from PRASA's [internal] legal unit and &t was not approved by the

Board.

The alleged irregularities

1833. In the founding papers, Mr Molefe stated that a range o irregularities had been
committed during the procurement process. In a number of instances, he also refers to
irregularities that appear on the face of some o the documents that were annexed to
the founding affidavit. The iregularities are patent on the face o the documents.

However, it is not necessary to deal with al of them. Instead, those that appear
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significant foar the purposes o this Report are set out hereunder. The irregularities
refated to the following the designing of the specifications; the non-compliance of
Swifambo’'s bid with certain requirements set out n the RFP; and flaws in the
consideration of the bids by the different committees and officials. Each o these

considered in turn.

The designing of the specifications

1834.

1835.

PRASA's Procurement Policy reguired the fallowing in respect o specifications:
specifications were to be designed or drawn up by a Cross Functional Sourcing
Committee (CFSC)'?*', which would consist of at least three members; specifications
ought to promote the broadest possible competition; and they should be based on
relevant characteristics or performance requirements and aveid brand names o similar

classifications.

In the founding affidavit it was stated that those reguirements were not met in respect
o the specifications for the locomotives in gquestion. In substantiation of this, the

following were highlighted:

1835.1. First, the specifications for the locomotives were not designed by a committee:

they were authored by a single individual, Mr Mtimkulu. It is perhaps relevant
to reiterate at this point that it was Mr Mtimkulu who n July 2011 had told Mr

Montana that PRASA's fleet o locomotives was outdated and had

recommended the sourcing of 100 focomotives.

1291 Clause 2.8 o the Procurement Palicy applicable at the time stated that CFSCs were appointed by the CPO
[Chief Procurement Officer] in consultation with end-user managers, and consisted of a least three members,
# least one of whom should be an SCM practitioner and the other specialists from end-user departments.
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1835.2. Second, the specifications appeared to have required features o the

1836.

1837.

locomotives that Swifambo would offer when it later submitted its bid, namely

the EURO 3000 diesei-electric locomotive.

In this regard, among the matters that the founding papers raised were that the
specifications included items that were irrelevant. As an illustration, t was pointed out
that in relation to locomotive engines, the power output of the engine is the relevant
consideration. Neither the manner in which the output is achieved, nor the identity of
the manufacturer is relevant. However, these considerations were ignored in at least
the following respect: the specifications stipulated that the manufacturer of the engine
had to be EMD, which is the brand for which Vossloh had expressed a preference after
its May 2011 inspection. Among other irrelevant requirements that were set out in the
specifications were the following, which were either a precise match for or a nearly exact
match for Vossioh's locomotives: the number of cylinders (V12); the bore and stroke
(230, 1I9mm x 2784 mm); the engine speed (904 rpmy); and a multi-traction control with

27 pins.

In addition, the following further requirements contained in the specifications were an
exact match or a nearly exact match for Vossloh's locomotives: a track gauge o 1065
mm (Vossloh's was 1067 mm); locomotive weight of 88 tons; and a traction effort of
305KN. Moreover, the following further features, which Vossloh's locomotives had,
were also specified: two cabs, which were not required, but had added cost implications
as all the driver controls and displays had to be duplicated; a monocoque structure,
which is more difficult to service as access to components for maintenance is made
more difficult; and the UIC standard, which applied in Europe, whie in South Africa, the

Association of American Railroads standards are applied.
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1838. Mr Molefe said in the founding papers: the inclusion of the identity of a manufacturer

and of irrelevant considerations and of some requirements that would not be

advantageous and tailoring some requirements ic the Vossloh locomotive had the effect

that Swifambo's bid enjoyed a decisive advantage when the different bids were

evaluated. He stated that the requirements were included in order o ensure that

Swifambo was awarded more points in the technical evaluation phase, and, as noted

above, it was the only bidder that met the 70% threshold when the bids were evaluated

by the BEC.

RFP requirements and Swifambo's non-compliance

1839. The RFP stipulated a number of requirements of matters with which bids were required

to comply. It said that failure fo do so would lead b disqualification of the bid. The

founding papers identified some of those requirements and stated that Swifambo’s bid

did not meet them. In this regard, they pointed out the following:

1839.1.

1839.2.

First, the RFP expressly stated: bids would be checked for compieteness,
whether all the required documents and certificates had been provided and for
compliance with other formalities; incompiete and non-compliant bids would be
disqualified; bids woutd also be checked for compliance with the essential RFP
requirements and non-compliant bids would be disqualified; and the technical
ability of bidders to deliver the locomotives in accordance with the prescribed
specifications was a threshold criterion, with bidders being required to achieve

a minimum of 70% in order fo quaiify for further evaluation.

Second, in terms of the RFP or PRASA's Tender Conditions, each bid had o
meet at least the following requirements: demonstrate previous experience in
the supply and leasing of locomotives and the bidder’s capacity to handle a

project of this magnitude; submit letters of references from at least three
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previous clients for whom they had done similar work; and to provide, within 10
days of appointment, an unconditional performance bond of 0% of the value

of the project price offered by the preferred bidder.

1839.3. Third, the purpose of the RFP was to enable PRASA fo select a final bidder
who was technically and financially qualified and had sufficient experience in

similar projects.

1840. The founding papers then went on o state that Swifambo’s bid did not comply with
some of the requirements set out in the RFP. Among the material respects in which
Swifambo’s bid did not comply with the requirements were the following:'?*? bidders
were required fo supply tax clearance certificates but the cerlificate that Swifambo
submitted did not have a VAT number, and no tax clearance certificate had been
submitted in respect of Vossioh, which according to the bid, was a sub-contractor; the
bid did not comply with the local content requirement as the locomotives were to be
designed and manufactured i Spain; even though the RFP required that the final bidder
be technically and financially qualified to provide the locomotives that PRASA required,
Swifambo's bid did not contain evidence to support Swifambo's claim that it and its
sharehoiders had previous experience in the rail industry: its bid did not demonstrate
that # had experience n the supply of locomotives or the capacity to manage a tender
of the size in question; whilst it furnished reference letters, they all related to Vossioh,
not Swifambo, as was required by the RFP; in addition, Swifambo had indicated in its
bid that it would rely entirely on Vossloh to fulfil its obligation, but Vossloh was not a co-

bidder and at the time of the bid had no contractual relationship with Swifambo.

1222 The founding papers temise a number of other respects in which the requirements of the RFP had not bean
met. However, the factors mentioned in this Repert are set out as the SCA in iz judgment i the appeal found
they had been established and were malterial. In fact, the SCA pointed out, at paragraph !94] of its judgment,
that Swifambo did not In ks papers deny the Irregularities in the bidding process.
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Flaws in the considerations of the bids

1841. The bids were considered by different committees before the Board made its decision.

However, as has already been noted above, there was no documentary evidence

indicating the identity of the individuals who had considered whether the bids formally

met the requirements of the RFP. Be that as it may, the founding papers set out and

examined the regqularity and propriety of the processes that were followed and the

decisions that were taken by the different committees and individuals who considered

the bids. They raised the following matters of concern:

1841.1.

1841.2.

1841.3.

First, it would appear that two documents were produced by the BEC: a set of

minutes and a report.

The minutes, which are neither signed nor dated, record that the BEC met on
27 March 2012. They also note the following: the RFP had requested bidders
to submit proposals for two options: a five-year renewable lease with full
maintenance programme; and a 10-year lease™’ with a full transfer of
ownership thereafter. In addition, the minutes note that those responsible for
checking compliance with the supply chain management policy by the bid had
not satisfactorily checked compliance. According to the minutes, the following
persons were present: Ms Ntombeziningi Shezi, Mr Benedict Khumalo, Mr
Thabo Mahlobogwane, Mr Jabulani Nkosi, Mr Peter Stow and Mr Joseph
Magoro; and Ms Jerita Motshologane was absent and had tendered an

apology.

However, the founding affidavit records that Mr Molefe was told the following

by a member of the BEC (whose confirmatory affidavit was annexed). some

1293 However, the second option sel out in the RFP was for a 15-year lease, not a 10-year iease.
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BEC members had raised concerns about the compliance of Swifambo's bid
but the chairperson, Ms Niombeziningi Shezi, had ioid them that the Chief
Procurement Officer, Mr Chris Mbatha, had instructed that the BEC should not
concern itself with compliance issues, as SCM had performed the compliance
check; and the BEC had been constituted merely to perform a technical
evaluation of the bids. In an affidavit submitted by Mr Mbatha, he denied that

he had given such an instruction to Ms Shezi.

The BEC Report was signed by Ms Shezi in her capacity as Chairperson of the
BEC. The Report lists “as members of the BEC" the six persons, who according
to the minutes were present a the meeting of 27 March 2012 but makes no
mention of Ms Jerita Motshologane a al and, in particular does not record that
she was absent or had tendered an apology. Contradiciing the minutes of the
BEC, the Report said the bids had been checked for completeness and
compliance. It also noted “the scope o work” as being the provision of
locomotives on lease and correctly reflected that the periods of lease were
either five years or 15 years (and not 10 years as recorded in the minutes). The
Report recorded that the RFP required a minimum technical threshold of 70%
and that only Swifambo's bid had achieved that threshold. As a result, only
Swifambo's bid was “financially evaluated”. The report also noted that
Swifambo's bid provided three options: a five-year lease, a 15-year lease and

the cost of purchasing the locomotives.

Intriguingly, the date on which Ms Shezi signed the Report is not reflected under
her signature, although there is space therefor. However, there are two
insertions at the foot of each page of the 13-page report: on the left-hand side,

the words “Bid Evaluation Committee” and in the centre, the page number. In
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addition, the date 23 June 2012 appears on the right-hand side of the first seven

pages of the Report, and the words “[insert date]” on the last three pages.

In the founding papers, Mr Molefe said that PRASA's procurement policy
required that the CFSC, not the BEC, should prepare the scoring sheet and
allocate the weighting for different items. ?# In this case, however, it was the
BEC that had prepared the scoring sheet in which the items k considered

material to the RFP were listed.

As noted above, according to s Report, the BEC found that only Swifambo's
bid achieved the threshold compliance of 70% and only its bid was financially
evaluated. M Molefe atiributed this in part to the fact that the specifications
were failored o suit Swifambo's product. He added that there were other
irregularities in the scoring process. Among the examples he gave were the
following: a member of the BEC who participated in the first scoring exercise
on 27 March 2012 was replaced for the next sitting on 15 May 2012, but the
scores that he gave on 27 March 2012, which were favourable to Swifambo,
were Lsed in the final calculation; and the bids were not scored in accordance

with the weighting allocated.

One further point needs to be made. If, as recorded in the Report that was
signed by Ms Shezi, a proper compliance check had been done in respect of
Swifambo’s bid, the check inexplicably overlooked the obvious deficiencies in
the Swifambo bid that have been detailed above, including the following:
Swifambo's tax clearance certificate did not include a VAT number and no such

certificate had been submitted for Vossloh, Swifambo's bid did not contain

294 As noted above, the specifications ought b have been drawn up by a CFSC. However, given that i was W
Mtimkulu who had designed the specifications, it would appear that no CFSC had been appointed o allocate
weightings and prepare a scoring sheet.
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evidence 1o support its claims that t and its shareholders had previous
experience n the rail industry; and Swifambo’s bid did not contain documents
confirming that it had entered into a joint venture with Vossloh Southern Africa,
on whose experience and technical capabilties t would rely to fulfil its
contractual obligations 1o PRASA. Documentary evidence of the existence of
such an agreement would have been critical if Swifambo was to be awarded
the contract on the basis not of its own experience and expertise but that of

Vossloh as its alleged partner.

1841.9. The BEC’s Report recommended as follows: Swifambo be appointed as the
successful bidder; and the CPO appoint a negotiation team t© to enter into
negotiations with Swifambo and ¥ the negotiations were successful, the
negotiated agreement be submitied to the Group CEQO for a recommendation

o the Board's FCIP.

1841.10. Second, according o a set of minutes annexed b the founding papers,
PRASA's Corporate Tender and Procurement Committee (CTPC) held an
“extra-ordinary” meeting on 11 July 2012. The minutes record that the following
persons were present at the meeting: at the meeting: M Tiro Holele (the
chairperson), NMr Chris Mbatha, Mr Siphiwe Mathobela, Ms Jerita
Mothshologane 'S, Mr Maishe Bopape, Ms Martha Ngoye, Ms Ntombeziningi
Shezi'?* and Mr Sidney Khuzwayo. According to the minutes, the resolution
taken at the meeting was that the CTPC concurred in the recommendation

[presumably by the BEC] that: Swifambo be appointed as the successful bidder;

95 This appears b be the same Jerita Mothshologane who tendered was absent from the BEC meeting of 27
March 2012 and had tendered her apalogy.

2% This appears o be the same Ntombeziningi Shezi who was the Chairperson of the BEC. The fact that she was
the Chairperson of the BEC and then participated as a member of the CTPC i a meeting at which it resolved
b concur i the recommendation of the BEC, demonstrates just how irregular the process was that PRASA
followed i ts consideration of the Swifamba tender.
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and the Group CEC appoint a negotiations team to negotiate with Swifambo
and, f the negotiations were successful, the negotiated agreement be
submitted o the GCEQ for recommendation o the FCIP. Significantly,
however, although there are spaces for the signature of the chairperson and
the date [thereof], these were left blank in the copy annexed lo the founding

affidavit. There appears © be no copy that 5 dated or signed.

Third, the next document that is annexed to the founding affidavit is titied “Bid
Adjudication Report”. That Report noted the following: “On 12 July 2012, the
Bid Adjudication Committee of PRASA (CTPC) adjudicated and approved the
recommendations of the Bid Evaluation Committee." The Report was neither
signed nor dated, although there is a space for the signature of the

“Chairperson of the BAC" and the date of insertion thereof.

As regards “the Report of the BAC”, for the most part, & repeats almost word
for word, what was said in the BEC's report of [presumably] 23 June 2011. {In
fact, at the foot of each page of the BAC Report are the words: Bid Evaluation
Report. In addition, the first seven pages reflect the date: 23 June 2011, as do
the first seven pages of the BEC report.) A consideration of the “BAC Report”
suggests that, save for a few additions, for the most part it simply reproduces
the BEC Report but effects changes only to the page numbers. However, uniike
the re-produced BEC Report that it incorporates, the “BAC Report” does not
identify the members (in this case of the BAC)} who were present at its meeting
of 12 July 2011. In addition, # includes some additions o the BEC Report.
Among those additions are the following. At the end of paragraph 1 {which sets
out the background), after repeating what was said in the BEC Report, the
following sentence is added: “On 12 July 2012, the Bid Adjudication Committee

of PRASA {CTPC) adjudicated and approved the recommendation o the BEGC.”
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Thereafier, at paragraph 6 {which sets out its recommendations), prior o
repeating the BEC's further recommendations, # states that Swifambo be
appointed as a preferred bidder for the dual and the E300'?%/ locomotives; and
that its appointment "be based on outright purchase option”. There was a space
for Mr Holele to sigh in the capacity of “the Chairperson of the Bid Adjudication

Committee”, but no signature was affixed.

Fourth, also annexed fo the founding affidavit is a document titled “Report of
the Group CEQ”. The report has Mr Montana's name, but it & neither signed
nor dated. In the section of the report titled “recommendation”, the following s
said: “The GCEO has reviewed the report of the Bid Adjudication Committee
and makes the following recommendation . . ." The recommendation made
simply repeats, virtually word for word, the recommendation o the BAC as set

out in its report.

In his founding affidavit, Mr Molefe said: when comparing the contents of the
BAC report and the GCEQ report, it is clear that the two documents were clearly

generated from the same template.

Fifth, in his affidavit Mr Molefe said that the Board's FCIP, which was tasked
with focusing on the Board's responsibiliies in respect of finance, capital
investments and procurement, met on 19 July 2012, The FCIP recommended
to the Board that Swifambo be appointed as the preferred bidder for the
provision of 67 dual electric diesel locomotives (hybrids} and that a separate
procurement process be entered into for the remainder of the required 25 diesel

tocomotives.

12% It bears recording that Swifambo had offered the Euro 3000 diesel model
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Sixth, according to its minutes annexed fo the founding affidavit, PRASA's
Board met on 24 July 2012. The attendees were: Mr Sfiso Buthelezi, Dr
Bridgette (Gasa, Mr Nkosinath i Khena, Ms Marissa Moore, Mr Ntebo
Nkoenyane, Mr Mfanyana Salanje and Mr Montana (who were members the
Board) and the following non-members: Mr Lindikaya Zide, Mr Goggi Ngakane,

Mr Gastin and Mr Sebola.

The tender was discussed under the item “diesel-electric locomotives”, The
minutes simply noted that the Board approved Swifambo as the preferred

bidder for the procurement of dual diesel electric locomotives.

Seventh, on 27 July 2012, PRASA notified Swifambo of its [Swifambe's)
appointment as a preferred bidder for the provision of the “diesel-electric

(hybrid) locomotives”.

Eighth, the foilowing matters are perhaps worth keeping in mind. The value of
the contract was some R3,5 billion. (That is the reason it had to be approved
by the Board.} In these circumstances, one would expect that properly dated
and signed documents would be produced at each stage of the process ©
enable one fo asceriain at least the foilowing in respect of decisions taken or
recommendations made on the locomotives tender: precisely what decisions
were taken or recommendations made; when they were taken or made; who
was present on each occasion; signed registers; and the reasons for the
decisions and recommendations. [n this matter, however, only the Report of the
BEC was signed Quite how the bids passed through the successive
commitiees and individuals without the omissions being detected and

commented upon is quite a serious matter affecting not only the regularity of
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the process but its integrity as well. These are issues that will be considered

later in this Report.

Ninth, there i a further worrying aspect that s raised in the founding papers.
It & this. After the Board had approved the award o the tender to Swifambo on
24 July 2012 but before the contract was signed, the Board's then chairperson,
Mr Buthelezi, and Mr Montana were told that concerns had been raised about
Swifambo. The concerns are reflected in emasils annexed to the founding
papers. Among them are the following two. First, on 6 November 2012, Dr Gasa
(the chair of the FCIP) sent an email to, among others, Mr Buthelezi (the
Board's then chairperson} and Mr Montana. In the email, Or Gasa said. “| have
just received intelligence information about Swifambo Rail Leasing.... Failure
to follow this up, would sink the organization (sic). Should the intelligence report
prove true, we need immediate intervention as the Board Second, on 20
November 2012, Dr Gasa sent a further email this time to the Chief
Procurement Officer, Mr Chris Mbatha, but on which Mr Buthelezi was copied.
Part of this email said: “There are concerns that have been raised around
[Swifambo Rail Leasing] and the FCIP s needing you fo confirm that indeed a
capacity check was properly done in relation fo this contract and that you have
satisfied yourselves that the necessary checks and balances have been done.”
In this email, Dr Gasa emphasised that time was o the essence as it would be
“an anomaly fo proceed io conclude contract negotiations in light of the
seriousness of the matters we'd raised for which we have not received a
response from you". Despite those concerns, the contractual negotiations
proceeded. It is perhaps necessary to record that there appear to be no written

responses fo these emails or the serious concerns that Dr Gasa raised in them.
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Tenth, moreover, on 25 March 2013, PRASA and Swifambo concluded the
main contract. The contract was signed by Mr Montana on behalf of PRASA.
The contract was for the purchase of 20 Euro 4000 locomotives and 50 Euro

Dual locomotives, with a contract value of R3.5 billion (including VAT).

Eleventh, on 11 April 2014, M Mtimkulu sent @ memorandum o Mr Montana
in which he requested a variation o the Swifambo contract to include certain
systems. The variation was required, according to Mr Mtimkulu, because “the
systems that came with the locomotives per the Swifambo proposal 1o PRASA
were rudimentary and therefore needed to be upgraded %o ensure that the
locomotives are fitted and assembled with the latest technology”. The additional
cost to PRASA was R335 million. The request was approved by Mr Montana
on 11 April 2014 [even though he had no authority o do so as the amount
exceeded R100 million]. In his affidavit in the review application, Mr Molefe said
that the suggestion that the systems that came with the locomotives were
rudimentary was nonsensical. He went on to say that the locomotives offered
by Swifambo were state of the art and the systems mentioned in the Report

were standard features.

Main grounds of review

1842. In support of its review application, PRASA relied on numerous irregutarities and on

improper conduct on the part of certain people. Some of them have already been

mentioned above. These included the foliowing: the specifications had been designed

by Mr Mthimkulu as opposed to a CFSC  and Swifambo's bid was non-compliant as it

did not meet some of the requirements set out in the RFP.

1843. In addition, the review papers stated that the following matters rendered the award

made to Swifambo unlawful or irregular.
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1843.1. First, the main contract that PRASA conciuded with Swifambo deviated
materially from the terms of the RFP: the RFP required a lease of locomotives
but the main contract was for the purchase of the locomotives. The main
contract however stated that the RFP had invited proposals for three options,
with one being an outright sale of locomotives to PRASA, which Mr Molefe said
was incorrect as the RFP did not provide for an outright purchase. As a resuilt,
competing bidders were not afforded an opportunity to bid on an outright sale
as one of the options. Accordingly, Mr Molefe contended that this change (in

procurement strategy) was fundamentally flawed and unlawful.'?%?

1843.2. Second, the award of the tender to Swifambo and the conciusion o the main
contract without the contractual involvement of Vossloh constifuted a material
irregularity. Swifambo had no technica capacity, and Vossloh had no
contractual obligation to design, manufacture and deliver the locomotives in
terms of the main contract. The risk to PRASA, he said, was palpable. It is
difficult to understand how anybody who was in a senior management position
at PRASA o who was a member of the Board could have thought that it was
appropriate to award the contract to Swifambo when it had no capacity and it

had no contract with Vossloh.

1843.3. Third, the conclusion of the main contract without the submission of an
uncaonditional performance bond by Swifambo within the time period prescribed

in the RFP was irregular.

38 |n the founding papers Mr Molefe pointed out that t appeared that the change i strategy was prompted by a
Report that indicated t would be cheaper and less of a strain on available operational resources for PRASA
b consider purchasing the locomotives outright. But this was inconsistent with the RFP and the pracurement
process.



1843.4.

1843.5.

1843.6.

1843.7.

1843.8.

1843.9.

686

Fourth, Swifambec had cffered the Eurc 3000 diesel locometive in #s bid, and
that was the model that had been evaluated. However, PRASA acquired the

Euro 4000 diesel model, ‘which had not been evaluated.

Fifth, in terms of the main contract, the first 20 locomotives o be delivered were
the Euro 4000 locomotives. But the Euro 4000 did not comply with the
specification as set out in the RFP in several material respects. Moreover, the
Euro 4000 was designed for the European rail network, not for South Africa. It
is not compliant with the vehicle gauge specifications designed o ensure that
the locomotives were able to operate on the rail networks safely and effectively:
it had an cverall vehicle gauge height of 4 140mm, whilst the RFP specifications
required that the maximum vehicle gauge height be 3 965mm. The
consequence was that PRASA was saddled with locomotives that were not fit

for purpose and unsafe fo operate on the South African rail network.

Sixth, approval from the Minister of Transport had not been obtained.

Seventh, there was no indication that National Treasury had received a written

submission.

Eighth, the purchase of the locomatives had not been budgeted for, and;

Ninth, Mr Mtimkulu had forged his qualifications, going sc far as alleging that

he heid a doctorate, when he did not.

1844. What has been set out above is a bare summary of PRASA's case as set out in its

founding papers in its Court application.

1845. Swifambo's answer to the case was quite telling: in essence, the depcnent, fo its

answering affidavit, who was not initially invelved in its bid, Mr Massaro, did not dispute
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that the irregularities that were identified in the founding affidavit had occurred. His
approach was that those were internal decisions that PRASA had made and that,
accordingly, Swifambo ought not to be prejudiced by decisions that PRASA itself had

taken.

Mr Montana appears o share the same view. When asked about the irregularities, he
said that irregularities had to be distinguished from corruption. He said that, while there
may have been certain irregularities, that did not justify the order handed down by the
High Court or the Supreme Court of Appeal, namely the setling aside of the award and
contract, as this had caused grave prejudice to PRASA. While t is true that not every
irregularity in a tender process necessarily means that there is o was corruption, there
are irregularities which necessarily entail corruption. In this case the irregutarities show

corruption.

it s perhaps not inappropriate to make the following observation at this stage: the
irregularities detailed n the founding papers make it clear that the award of the
locomotives tender o Swifambo was due to much mere than incompetence or
negligence. They suggested a pre-determined plan that involved a number of people of

various levels of seniority at PRASA.

itis Mr Molefe's replying affidavit that appears o provide a possible explanation as to
why, despite its patent non-compliance with a number of requirements, Swifambo's bid
was not disqualified, as it ought to have been. What Mr Molefe said in his replying
affidavit, read with a confirmatory affidavit by Mr Mamabolo, regarding interactions with

Mr Mashaba may be summarised as set out in the paragraphs that follow.
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in mid-August 2015 Mr Mashaba met Mr Mamabolo. Mr Mashaba told Mr Mamabolo
that he was aware that PRASA was investigating the award of the Swifambo tender and
asked Mr Mamabolo to arrange a meeting for him (i.e. Mr Mashaba) o meet with Mr
Molefe. That meeting was arranged for 31 August 2015. Present a the meeting were
the following: Mr Mashaba, M Molefe, Mr Mamabolo and Ms Mashila Mtala, a member

of PRASA’s Board and the then chairperson of its FCIP Commitiee.

Based on Mr Molefe's affidavit, what Mr Mashaba told the meeting may be summarised
as follows: Mr Mabunda had asked him to participate in the locomotives tender; he was
aware that the award of the tender was being investigated; through his involvement with
Mr Mabunda, he had been in contact with Ms Gomes, whom he had met; she had toid
him that she knew that the locomotives tender was worth billions and she could not
understand why 10% o the value of the bid could not be paid to the ANC; Mr Mabunda
had instructed him to pay some o the money received from PRASA into specified
accounts and this would “benefit the movement”, and while it was a pity that he did not
have documents with him reflecting the payments he had made, he would provide the

documents_ 1292

Mr Mashaba later did indeed hand over some documents to Mr Mamabolo. As regards
the payments, the documents reflected that, through his company, AM Consuiting
Engineers (Pty) Lid, Mr Mashaba had paid a total of some R79 milion™® and had

charged a “handling fee” of 10%.'3%1 At subseguent meetings between M Mashaba and

L% n 3 statement dated 23 October 2020 that he submitted o the Commission, Mr Mabunda denied each of the
allegations insofar as they involved him.

1307 R79 040 00O

130" Mr Mashaba did not indicate from which accounts the payments were made. However, in an affidavit that he
furnished o the liquidators of Railpro Holdings, Mr Mashaba gave the following schedule o payments that he
or entities had made 10 entities who would then pay those amounts o the ANC: Nkos! Sebelo Inc —3 total o
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Mr Mamabolo, Mr Mashaba told Mr Mamabolo that, after PRASA had made paymenis
to Swifambo or Swifambo Hoidings, Ms Gomes would instruct him to make payments
fo certain entities. These were: Simitex (Pty) Lid Nkosi Sabelo Incorporated and
Knowles Hussain Lindsay Incorporated. None was a creditor of Swifambo or Swifambo
Holdings. He said that he had also made two cash payments to Ms Gomes. Based on
the schedule in his affidavit to the liguidators of Railpro, one payment was for just over
R2 million and the other for R80 000. Mr Mashaba said Ms Gomes would then distribute

the funds.

1852. In his replying papers, Mr Molefe also mentioned two sets of documents that he
suggested were relevant to what has been set out above. First, a document ostensibly
prepared by Siyaya Rail Solutions (Pty) Ltd, a subsidiary of Mr Mabunda's S Group.
This document appears to have been submitted to PRASA in response fo the request
by PRASA for Expressions of Interest (EOl) to lease locomolives to PRASA. In the
document, Siyaya Rail Solutions said that for the purposes of the Expressions of
Interest (EQI), t had entered into a partnership with two internationat companies, one
of which was Vossloh Espania, to provide turnkey solutions fo PRASA for the leasing
o locomotives. ¥2 Second, emails exchanged between Wr Montana and Ms Gomes
on 6 and 17 December 2013, which Mr Molefe stated alarmingly indicated the
following: the familianity between them and the fact that they referred to each other as
“comrades™, and that Mr Montana gave Ms Gomes details of various projects within

PRASA.

1853. Swifambo filed an affidavit by Mr Mashaba responding to the bombshell evidence in Mr

Molefe's replying affidavit. What emerges from Mr Mashaba's affidavit may be

R28,5 million; R10,4 milien © Knowles Hussain Lindsay Inc [to be pald 1 Nkosi Sabelo Inc); and a total of
R40, 14 million & Simllex (Pty) Ltd.

H%2 |n his statement dated 23 October 2020, Mr Mabunda said that he provided consultancy services b “the
Swifambo consartium™ D respect o the 2011 RFP.
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summarised as follows. First, he denied that Mr Mabunda had told him that he was
friends with Mr Montana. *% Second, he denied that he did not have experience in the
rail industry: he said that he had three years' experience. Third, he said that the purpose
of the meeting of 31 August 2105 was fo “amicably iron out difference between
Swifambo and PRASA emanating from the contract”. Fourth, he said that at the meeting
Mr Molefe had asked him ¥ he supported the ANC financially. Mr Mashaba does not
say in his affidavit what his answer to Mr Molefe was. Fifth, however, his affidavit sets
out contributions he made to the ANC. He made them, according o the affidavit, after
he was contacted by Mr Sabelo, who professed to be an ANC “fundraiser”. He said that
it was Mr Sabelo who had introduced him to Ms Gomes, who, he said, was also an ANC
fundraiser. The payments were not made by Swifambo or from its account. Sixth, he
later gave documents to Mr Mamabolo* to demonstrate that he supported the ANC,

“as requested during the meeting by Molefe”.

Mr Mashaba made two other points. The one point was that by the time the payments
referred o by him were made, the contract had already been awarded to Swifambo. It
is not ciear why Mr Mashaba thought that the fact that the payments were made after
the contract between PRASA and Swifambo had been concluded counted in his or
Swifambo's favour. The point & that plans were put in place o ensure money obtained
from PRASA, an SOE, in a corrupt transaction was allegedly paid to the ANC, the ruling

party. The other point that Mr Mashaba made in his affidavit was this:

“ honestly believe that £ Mr Molefe dealt with this matter at an arm's length basis,

a commercial solution could easity have been found n a manner that would permit

PRASA's technical issues fo be addressed, and costiy protracted litigation avoided.

The public would now have state of the at focomotives.”

1393 in his statement Mr Mabunda also denied that he had told & Mashaba that he was friends wih M Montana.

¥ He however denied that he had given Mr Mamabolo al the documents that Mr Mamabolo alleged Mr Mashaba
gave him.
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The point that Mr Mashaba sought o make n the above quotation is not clear.

In any case, the complaints that Mr Molefe's affidavit raised about the unlawfulness of
the contract that PRASA had concluded with Swifambo for the purchase of the

locomotives were considered by the High Court and the Supreme Court of Appeal.

In the High Couri, the review application was heard by Judge Francis. The Judge
reviewed and set aside the contract on the basis that @ was tainted by serious

irregularities, some of which related to corruption and fronting.

Swifambo appealed to the Supreme Court of Appeal against Judge Francis’ judgment.
On appeal, the Supreme Court of Appeal confrmed Judge Francis’ order and also
concluded that there was corruption. The Constitutional Court refused Swifambo leave

to appeal o it.

Having regard to the contents of PRASA’'s papers n support of the review application,
it is important to refer to what the Supreme Court of Appeal concluded and said n its
judgment. In essence, about the tender and its outcome the Supreme Court of Appeal

made the following findings .

1858.1. First, n respect of Mr Mtimkulu, i said that t was Mr Mtimkulu who had in July

2011 recommended that PRASA sources 100 locomotives at a cost of RS
billon; %% t also said that & was he who had drawn up the specifications of the
locomotives to be supplied;'*® he had no expertise in the subject, but had been
appointed to a position n PRASA by Mr Montana in 2010 and had a meteoric

rise through the ranks, with a meteoric salary hike to match it; he claimed to

1305 Af paragraph [4] of its judgment.
% AL 6]
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have diplomas in engineering and later a doctorate; in fact he had no
gualification at all."**" He resigned before disciplinary proceedings could be

instituted against him.13%8

Second, the Supreme Court of Appeal then noted that the specifications drawn
up by Mr Mthimkulu contravened wvarious requirements o PRASA's
procurement policy but, interestingly, they matched those of the locomotives
manufactured by Vossloh Espana SAU (which had made recommendations on
PRASA's needs in May 2011) and were tailored to include several features that
were of no relevance to PRASA's needs, so as to benefit Vossloh and thus
Swifambo. The Supreme Court of Appeal, accordingly, concluded that the High
Court had correctly found that this was a factor that justified the conclusion that

the tender process was corfupt. 0%

Third, no proper assessment of PRASA’s needs had been undertaken, and the
normal financial procedures required by the procurement policy were not
followed. For example, t appeared that the National Treasury's approval, which

was required by the PFMA, had not been obtained. #'?

Fourth, the Supreme Court of Appeal also found that Swifambo's bid did not
comply with the requirements of the RFP in at least the following respects:
Swifambo's tax clearance certificate did not have a VAT number and no such
certificate was submitted for Vossloh;*"! Swifambo’s bid did not comply with

the local content requirement as the locomotives were fo be designed and

B9 Af (7]
1308 At [8]
130 A [24]
BT AL B
B AL 0]
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manufactured in Spain, and it had not provided evidence of previous
experience in the rail industry;'3'? Swifambo's bid did not demonstrate that
Swifambo had experience n the supply of locomotives or its capacity to

manage a project of the size put out io tender.312

Fifth, the Supreme Court of Appeal also noted that, although the contract
between PRASA and Swifambo was concluded on 25 March 2013, it was only
on 4 July 2013 that a contract for the supply of locomotives was concluded
between Swifambo and Vossloh.™9 In other words, when PRASA and
Swifambo concluded the contract, Vosslch had no legal obligation to Swifambo
or PRASA and Swifambo had no capacity whatsoever to provide PRASA with

the [ocomotives.

Sixth, like the High Court, the Supreme Court of Appeal found that Swifambo

had engaged in fronting.™"

Seventh, the Supreme Court of Appeal also found that Mr Montana had been
a party o M Mthimkulu's conduct.™'® About Mr Montana, it also said: “He
controlled PRASA and its staff, was obstructive and attempted to cover up his
role nn various corrupt transactions, including the award of the tender to
Swifambo.... The Public Protector had experienced similar obstruction in her

investigation”. ™7

1312 Af[11]
1313 A [q
1314 At [23]
1315 AL [30]
1316 AL [B]
1317 pp [34]
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Mr Montana's response to what Mr Molefe had said in his affidavit n the review
application relating to the Swifambo contract, may be summarised as follows:*'® dl the
facts had not been placed before the Court; there were serious misrepresentations in
PRASA’s papers; there had been no change in procurement strategy, from lease fo
sale; it was not frue that Mr Mthimkulu had written the specification; t was unfair to
expect Swifambo o know about PRASA’s internal matters; he said that there were no
irregularities in the tender process; he said that he had not played any part in this bid.
He said that Mr Holele and Ms Ngoye were part of “the BAC", which had made the
recommendation fo the FCIP that the tender be awarded to Swifambo. He also denied

that Mr Mashaba did not have capacity.

Mr Montana agreed that Courts have a responsibility to fight corruption. However, in
regard to the Swifambo matter, he said that the Courts went beyond their duty n
declaring the contract corrupt. He said that it was important that, as regards corruption,
even Mr Sacks had not found that any money had gone to “PRASA people”. He said he
rejected both judgments and attacked both Judge Francis and the Justices of the
Supreme Court of Appeal who were involved h the Swifambo matter. His attacks on
Judge Francis and the Justices of the Supreme Court of Appeal were completely

unfounded.19

k s convenient now to consider two Reports that were compiled after the review
application had been launched, namely the Report compiled by Mr Ryan Sacks and

that compited by the Liguidators of Swifambo.

1318 |t appears from page 217 o the Transcript

1313 t parhaps should be noted that Mr Montana made personal aitacks on Francis J and the Justices of the SCA
who had heard Swifambo’s appeal against the High Court's order reviewing and seiting aside PRASA's
contract wih Swifambo. The matiers were considered and t & found that there & no substance in either
camplaint. Out of sensitivity for Francis J and the Justices of the SCA, the details of M Montana's attacks are
nat set out in this Report.
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The Sacks Report

1862. The circumstances in which Mr Ryan Sacks came to prepare his report were as follows.
Mr Sacks is a Chartered Account and a director of Crowe Forensics SA (Pty) Lid (Crowe
Forensics), which was formerly known as Horwarth Forensics SA (Pty) Lid (Horwarth
Forensics). Howarth Forensics was appointed by Werksmans o perform expert forensic
investigations relating to certain expenditures incurred by PRASA, one of which was in
respect of the Swifambo contract. Thereafter, on 28 December 2015, the DPCI
appointed Horwath Forensics, represented by Mr Sacks, to perform a cash fiow anaiysis
investigation pertaining to the Swifambo tender. ™ In his report®?' which is dated 20
April 2017 and is described as a “preliminary report’, Mr Sacks sets out how it came
about that he had compiled his report. On this issue, in summary, Mr Sacks’ report said
the following. On 8 July 2015, Mr Mamaboio reported a number of corrupt activities at
PRASA tfo the Hilbrow Police Station, under Case number 405/07/2015. In a
supplementary affidavit, Mr Mamabolo stated that the award of the locomotives contract
o Swifambo was irregular and could amount fo fraud or corfuption. On 27 November
2015, PRASA launched its court review application to have the contract that PRASA
had concluded with Swifambo reviewed and set aside. On 28 December 2015, Horwath
Forensics, represented by Mr Sacks, was appointed by the State to perform a forensic
investigation into the allegations of irregularity in the Swifambo transaction. The scope
o the investigation included al identified bank account details and individuals
implicated in the process of the award of the tender and the entities that benefitted

therefrom and to conduct a forensic investigation of certain bank accounts and fo trace

1320 in his evidence b the Commission, M Sacks said that & was envisaged that the firm's mandate wouid be
extended to include other cases, such as Siyangena.

324 Mr Sacks' Report 5 Annexure “RS3" 1o his affidavit, which was admitted as PRASA Bundle L: Exhibit 584. The
page references hereafter ae b the red numbers on the right hanc side of each page.
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the flow of funds and establish any individuals (including PRASA employees) o entities

that benefitted from the award of the tender to Swifambo.

1863. The objective of the audit was to analyse payments that PRASA had made to Swifambo,
which payments were made into bank accounts of Swifambo Rail Leasing (Pty) Ltd and
Swifambo Rail Holdings (Pty) Ltd #?? and then the subsequent utilisation of those funds

by Swifambo (both Swifambo Leasing and Swifambo Holdings).

1864. In his report, relying on the information in PRASA’s review application papers, Mr Sacks
analysed the entire tender process. Part of what he said is reflected in the earlier part
of this section when identifying the irregularities highlighted by Mr Molefe in the review
papers. In the remainder of this part of the Report, the focus will be on the part of his
report that relates to the flow of funds analysis that he conducted in respect of payments

by PRASA to Swifambo.

Summary of main findings of Sacks' Report

1865. The report notes that the contract between Swifambo and Vossioh reflected the

following.

1865.1. First, in terms of the contract, Vossloh was to sell 70 locomotives o Swifambo
at €255 993 640, or for €3 657 052 each, while the price at which Swifambo
sold the Y0 locomotives to PRASA was €267 603 000 or €3 822 900 each. This

means that Swifambo's profit margin was €165 848 per locomotive or

1322 |n his Report, seemingly retying on what was said in PRASA's review papers, M Sacks refers b the “helding
company” as Swifambo Rail Holdings {Pty) Ltd. However, according o the report of the Liquidators, the name
of the “holding” company & Railpro Holdings (Pty) Lid. k appears that this & carrect, though this i ane and
the same entity. As noted earlier, for ease of reference b the source documents, the name “Swifambo
Holdings™ as well as Railpro Hoidings wil be used, as uillised by the authors of the documents concemed.
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€11 609 360 for 70.%2% Using an exchange rate of R10,18 per Euro, the Report

continues, Swifambo would earn more than R118 million 24

1865.2. Second, PRASA's first payment o Swifambo Leasing was on 6 December
2013, being an amount of R64 473 684 and PRASA's first payment fo
Swifambo Holdings was on S Aprl 2013, being an amount of

R460 526 315,79.%%°

1865.3. Third, prior o PRASA’s first payment to Swifambo Leasing's account jon B
December 2013], there was evidently no transactional or operational activity on
the account, save for bank charges and insignificant receipts with a description

of “Musa” 3%

1865.4. Fourth, between 1 January 2011 and 5 April 2013 [when PRASA made its first
payment to Swifambo Holdings], the call account of Swifambo Holdings was
evidently used to pay for various operating costs. Of the R1 043 865,40
received into this account: a total of R690 000 was received from an entity
called Siyaya Rail Soltions; and a total of R257 26540 was received from
Vossloh SA and Vossloh Track. During that period, an amount of
R1 008 516,23 was paid mainly for rent and furnishings for Swifambo's

offices.B27

1865.5. Fifth, based on the foregoing, the Report draws the following conclusions: 1#22

Swifambo had no trading activity prior to receipts from PRASA; it was not an

1323 Paragraph 11.55 {page 160)

24 R118 183 285.

1325 Paragraphs 13.1 and 132 (page 177}
1% Paragraph 13.1.3

1327 Paragraph 13.2.4 (page 178)

1328 Paragraph 13.3 (pages 179-180)
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operating o trading company; the only expense it had incurred appears o have
been for start-up costs and bank charges. This would confirm that Swifambo

was a company that was specifically set up for PRASA's locomotive tender.

1866. In the Report, Mr Sacks also set out his preliminary findings based on his analysis of
the flow of funds in Swifambo's bank accounts.¥® He emphasised that those were
“Level 1" findings. He explained that that meant that they pertained only to the flow of
funds o and from bank accounts of Swifambo Leasing and Swifambo Holdings into
which PRASA made payments. He cautioned though that each of these entities held
several bank accounts and that he had not been able fo identify al their accounts. In
his “Level 2" findings he would have dealt with the flow of funds from entities that or
individuais who received payments from Swifambo. The analysis took into account
descriptions nh Swifambo’s bank stalement, as confirmed by beneficiary bank
statements. However, the DPCI or the Hawks did not allow him to continue with that leg

of his investigations.

Swifambo's accounts after PRASA had made payments to it

1867. The outcome of Mr Sacks’ analysis suggests that, as at 30 November 2015 the receipts
into, disbursements from, and, balances in, the accounts of both Swifambo Leasing and

Swifambo Holdings may be summarised as follows.

1867 1. First, in all, Swifambo received more than R2,65 billion™9 from PRASA 331

1328 The findings are set out in paragraph 14 (which begins at page 180).

133 R2 605 207 950,29. Not surprisingly, n the same amount & reflected by the Liquidalors in their “Report b
Stakeholders”, which B further considered hereunder.

1331 This summary ks set out in Table 5 of the Sacks Report: p 184
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1867 .2. Second, Swifambo made total payments to Vossloh of more than R1 3 billion
[R1 873 474 161,62] and of R237 021 909,04 o SARS and as at 30 November
2015 it had R111 376 943,89 as balances in its accounts.'3??
1867.3. Third, Mr Sacks also set out n tabular form the dates when Swifambo received
payments from PRASA and the dates when it made payments fo Vossloh. 332
The essence of what is set out n the table 5 re-produced hereunder: the first
and second columns reflect the dates on which PRASA (P) paid Swifambo (S)
and the amount paid; the third and fourth columns reflect the dates on which
Swifambo {5} paid Vossloh (V) and the amount thereof and the last column
reflects the difference between what Swifambo was paid and what it paid
Vossloh.
P pays S Spays V Difference
05/04/13 R460 526 316 01/08/13 R288 750 000 RIEL 779318
0612113 RB4 473 684 62/01 /4 R52118805 Rig et A73
24/12/13 R468 672 881 17701114 R320 000 000 R P
13/05/14 R335 308 062 18105/14 R241 565 356 RS3 742 706
G167 /14 R430 166 417 081071114 R375 040 000 R55126417
1332 Table 5

1333 Table 6, (paragraph 14.3, page 186)
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12/01/15 R444 565 61 2040115 R307 000 000 R137 565 614
05/06/15 R182 422 €52 15106115 R114 000 00 R68 424 652
07/0715 R264 070 325 /07115 R175000 000 RS89 070 325
1867 4. Fourth, commenting on the payments reflected n the paragraph immediately
above, Mr Sacks said Swifambo made the first payment to Vosslioh 116 days
after it had received its first payment from PRASA. He also noted that the
details in respect of five of the payments that Swifambo made o Vossloh were
obtained from a letter that Swifambo had written o the National Treasury. The
bank accounts however were not available tb Mr Sacks. Accordingly, he was
not in a position o confirm those payments, until he was able to have access
o the bank accounts '3
1867 .5. Fifth, Mr Sacks testified that the bank accounts also indicated that Swifambo

received five payments from Vossloh totaling R811 508,59. The reasons for
these payments were not clear. However, as indicated earlier, even before the
contract between PRASA and Swifambo was signed, Swifambo had received
three payments from Vossloh SA/Vossloh Track totalling R257 265, seemingly

to fund the set-up costs for Swifambo’s office.

1868. It & convenient now to consider the more significant payments that Swifambo made

from the R2,65 billion that & received from PRASA. As noted above, t paid a tolal of

1334 Page 189
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R1.8 bilion b Vossioh and some R237 milion o SARS. In his Report, Mr Sacks
identified the persons and entities to whom significant payments were made. However,
as noted above, his report was compiled n Aprii 2017, some 20 months before
Swifambo was placed under liquidation. A more up-to-date picture of the flow of those
funds emerges from the report prepared by the Liquidators. That report & dated 18
February 2020 and is titled ‘Report 1o Stakeholders”. For the purposes of this Report,
the more significant matters that arise from the Liguidators’ Report may be summarised

as set out hereunder.

Report of the Liquidators

18689.

1870.

The Liguidators’ Report was signed by Mr J Z H Muller, one o the joint liquidators, who

also gave evidence at the Commission.

Before dealing with the Liguidators’ Report the following should be placed on record.
Mr Mashaba was summoned, in terms of section 3(2) of the Commissions Act,'¥ fo
appear before the Commission as a withess on 24 February 2021 and answer questions
on among other matters the Liquidators’ Report, his inieractions with M Molefe and the
payments he made to certain eniities out of the proceeds of the contract between
PRASA and Swifambo. In response to the summons, Mr Mashaba's attorney wrote to
the Commission to the effect that M Mashaba “does not recognise and accept the
lawfulness and/or legal validity" of the summons and would not be appearing at the
Commission. Indeed, he did not appear. As failure to comply with a summons issued
by the Commission without sufficient cause constitutes a criminal offence, the
Commission's Secretary laid a criminal complaint against Mr Mashaba with the Police.

That matter has not yet been finalised.

W35 Ng 8 of 1947
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1871. The Liquidators Report records that in total the highest beneficiaries of payments made
by Swifambo were Mr Mashaba (and entities “under his control™) and Mr Mabunda (and
“entities under his control’). These payments are considered in the paragraphs

immediately hereunder.

1872. Before considering the payments made to Mr Mashaba or entities under his control, &
will be instructive to reiterate the following. Mr Mashaba was appointed as a director of
Swifambo Leasing on 7 March 2012. As noted above, Mr Molefe stated that Mr
Mashaba had told him at the meeting of 31 August 2015 that Mr Mabunda had

persuaded him to tender for the locomotives contract.

Payments to Mr Mashaba

1873. According to the flow of funds analysis conducted by the Liquidators, Railpro
Holdings'¥*® made payments totalling more than R146 million™’ {0 Mr Mashaba or

“entities under his control”. The payments were as follows: 338

18731 R1 €80 000 to Mr Mashaba

1873.2. R9 2933 000 to Britewave

1873.3. R31 066 §59,88 to AM Investments;
1873.4. R29 816 020,28 o AMCE;

1873.5. R50 million to MM Trust; and

133 As has already been noted, while Mr Sacks refers o the holding company as “Swifambo Hoidings™ in their
Repart the Liguidators refer o the holding company as “Railpro Holdings™.

33 R146 375 880,16
3% Paragraph 5.2.2.2 and 5.2.2.3 of the Liguidators’ Report
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1873.6. R26 200 000 to Manaroko Makol.

1874. The Liguidators’ Report also records that Swifambo Leasing made payments toialling
more than R22 million'3® to entities “under the control of [Mr] Mashaba". The

payments wefe as follows: 30

1874 1. R7,5 million to Bahn Wheels;
1874.2. R5 859 658,03 to Mizana

1874.3. R399 256 to Mizana

1874.4. R10 870 to Am Luxury Lodge; and
1874.5. R9 million to Manoroko Makol.

1875. Mr Mashaba furnished the Commission with an affidavit n response fo a Directive
served on him in terms of Regulation 10(6) o the Commission's Regulations. That was
long before the summons was issued to him to appear before the Commission, which

he defied.

1876. In his affidavit, Mr Mashaba said the following: at al material times and until Railpro
Haldings and Swifambo Leasing were liquidated, he was the managing director of each
o the two companies; Mr Muller had laid charges against him in respect of several
offences, including racketeering and money laundering; should he respond fo the
contenis of the Liquidators’ Report, he ran the risk of possibly incriminating himself; he
was challenging the lawfulness of the appointment of the Liquidators of Railpro Holdings

and Swifambo Leasing; there was on-going litigation between him and the Liquidators;

Wi RZ2 768 784,03
1340 Paragraph 5.2.3.3
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and an application was to be made to the Master [of the High Court] to remove Mr Muller
as a final liquidator of Swifambo Leasing; he was exercising his right not fo respond to
allegations made in the Report relating fo monies received by him or the entities referred

in the Liquidators’ Report.

Turning now fo Mr Mabunda , it is worth reiterating that according to evidence led at the
Commission, Mr Mabunda s a known associate of Mr Montana: Mr Montana had
worked for the Ministry of Public Enterprises, whilst Mr Mabunda had worked at the
Department of Public Enterprises. Mr Mabunda appears o control the *S-Group” of
companies that go by the name Siyaya. According to the evidence of witnesses, the
Siyaya companies have been paid more than R1 billion by PRASA for work performed

by them.

The flow o funds analysis conducted by the Liquidators indicates that Raiipro
Holdings'**' made payments totalling more than R63 million'**2 o Mr Mabunda or

“entities under his control”. The payments were as follows: "33

1879. R22 664 000 to Mr Mabunda;

1879.1. R2 030 515 o Siyaya Energy;

1879.2. R5 140 000 1o Siyaya Rail Infrastructure;
1880. R28 320 000 to Bahn Wheels; and

1340 {n their Report, the Liguidators refer to this entity as Railpro Holdings
1242 RG63 370 556
1342 Paragraph 5.2.2.4 and 5.2.2.5 of the Ligquidators’ Report
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1880.1. R27 888 000 to Enerwaste.

1881. The Liguidators’ Report also records that Swifambo Leasing made payments totalling
more than R17 million™* {o Mr Mabunda or entities “under his control.  The

payments were as follows: ™4+

1881.1. R6 076 895,48 to Sivaya DB Con {in liquidation};
1881.2. Rt 870 949,38 fo the S Group;

1881.3. R1 273 514,52 to Nsovo Holdings ;

1881.4. R1 631 290,07 to Rishi Rishile Investments;
1881.5. R41740000 o Ntshovelo Logistics; and

1881.6. RS million to Sterlings Living.

1882. In a statement submitted to the Commission, Mr Mabunda responded fo the allegations
that payment was made fo him or his entities as follows. As regards the payments made
by Raiipro Holdings, he said: the payments made fo him were noted and were for
“service rendered”; the payments o the entities mentioned, except for Bahn Wheels,
were noted and were for “service rendered™, and the payment o Ban Wheels was
made after he had “sold” the company o Swifambo. As regards the payments made by
Swifambo Leasing, he said: the payments made to him were noted and were for “service

rendered”, the payments to Siyaya DB and the S Group were noted and were for service

344 R17 562 646,45
3% Paragraph 5.2.3.1 and 5.2.3.2
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rendered; the payments fo Nsovo Holdings were for rental for offices; however, the

paymenis fo Ntshovelo Logistics and Sterlings “had nothing to do" with him.

As has been noted above, in his report Mr Sacks also dealt with the flow of funds from
Swifambo to third parties such as Mr Mashaba and Mr Mabunda and entities with which
they were associated. Although his flow of funds analysis considered what the position
was as a 30 November 2015, his findings on the persons or entities who received
money from Swifambo and how much s broadly consistent with the findings of the
Liquidators. In the circumstances, it i necessary fo consider the reasons that the DPCI

gave for not acting on Mr Sacks’ Report.

{ 5 against the backdrop of the foregoing information that it & instructive to consider

what steps the police took after they received the Sacks Report.

The steps taken by the police was not contained in Mr Sacks' report, but Mr Sacks dealt
with it in his affidavit to the Commission and the oral evidence that he gave thereafter.

According to Mr Sacks, in summary the following happened.

He was asked to meet with the Directorate for Priority Crime Investigation {DPC) to
present his Report [on his investigation into Swifambo] before the DPCI met with
prosecutors on 20 April 2017. He presented his Report fo Brigadier Makinyane and
another member of General Khana's feam on 19 April 2017. After that he heard nothing
further from the DPCI. This is despite the fact that, as is noted in the paragraph
immediately hereunder it had been envisaged that his firm would aiso perform a Level
2 investigation in respect of Swifambo and would later be engaged to perform a forensic

investigation into the Siyvangena confracts.
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Mr Sacks stated i his affidavit that, when his firm, then known as Howarth
Forensics, ¢ was appointed by the DPCI on 28 December 2015, the DPCI team under
General Mosipi had envisaged extending the firm's mandate as and when it was
deemed appropriate. It was envisaged that the next investigation would be into the
award of cerlain contracts to Siyangena. However, General Khana took over the
investigations from General Mosipi. From then on, Mr Sacks said his frm did not receive
any further appointments. In particular, he was not even asked b conduct the Second
Level analysis in respect of the Swifambo tender, so as to conduct a flow of funds
analysis to determine what the funds that the individuais and entities who received

monies from Swifambo had utilised those funds for.

In response to Mr Molefe's evidence that the DPCl had been dilatory in their
investigations into PRASA-related matters, Lt General Lebeya laid the blame for the
delay on PRASA and its employees. He did this in his affidavit. He also sought, in that
affidavit, to explain why Mr Sacks' services had not been retained, His explanation may
be summarised as follows. Following a complaint by Mr Mashaba, the chairperson of
Swifambo, the mandate of Horwath Forensics in respect of the Swifambo investigation
had been withdrawn. Howarth Forensics had been appointed as “Forensics

Accountants” as opposed o as a “Forensic Investigating Company”.

In addition, after Howarth Forensics' preliminary report was discussed with the
prosecutors, they prosecutors allegedly “raised a concern and discomfort” about the
“objectivity” of the Sacks Report and advised that an “independent report” by a different
services provider should be sourced and *as such the investigation team did not
continue with Crowe Forensics' services”. No names of the prosecutors were disclosed

to the Commission. It is also not clear why the matter would have been taken to the

348 As noted above, his fin & now known as Growe Forensics
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prosecutors before the investigation was completed. No factual basis was advanced for
the statement that Mr Sacks’ firm was not impartial. If this is what happened and f it
was genuine, the DPCl would have asked Mr Sacks’ firm to comment on the accusation
of bias but they did not. In fact, the DPCI never told Mr Sacks’ firm why they were not
continuing with them. All this suggests that the explanation is false and there s

something more to the DPCI's conduct. | reject their explanation.

At this stage t &5 appropriate o go back to Lt General's Lebeya’s explanation as to why
the investigation into the Swifambo tender had not been finalised. Two points must be
made about his explanation. It is totally hearsay. He relies on what he had been told,
without saying by whom and without attacking the relevant people's confirmatory
affidavits. However, given that more than six years had passed since the complaints
were [odged with the police, his explanation does not stand scrutiny. What is disturbing
is that, even after he took over in 2018, not much has happened. In particular, it does
not appear that there was any urgency in securing an “objective” report on the flow of

money received by Swifambo as a replacement to Mr Sacks’ Report.

In addition, he does not even seek o explain why Mr Sacks was not told about the
concerns that had been raised about his Report. The explanation tendered by Lt
General Lebeya does not dispel the impression entertained by Mr Molefe, Ms Ngoye
and Mr Dingiswayo, that there was a reluctance on the part of law-enforcement
authorities o investigate and prosecute persons who may have committed offences
during the tender process and even before & was actually initiated. f anything, Lt
General Lebeya's explanation not anly gives force o the impression but leads one to

conclude that that reluctance persists even now.

 is convenient now o consider the final issue relating to the Swifambo tender to which

reference was made earlier, namely recent allegations of other possible irregularities
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relating to the locomotives tender. Among those allegations are the following: minutes
of a meeting of one of the Committees that recommended the appointment of Swifambo
as the preferred bidder were inaccurate, if not forged; a denial of those allegations with
reliance on documents that were presented o the Commission &t a late stage; and that
the CTPC re-visited part of a decision t had taken after t had been urged fo do so by a

senior person at PRASA.

Evidence of other irregularities

1893.

1894.

In the eariier part of this section of the Report, reference was made to the various
committees which appeared o have considered the tender and made

recommendations on the award of the locomotives tender.

There may well be other serious irregularities that further tainted the process that was
allegedly followed by PRASA but was not set out h PRASA’s review papers. In respect
of one of those irregularities, t appears that in 2012 there was no Committee at PRASA
that was called the Bid Adjudication Committee. Despite this, one of the documents that
Mr Molefe annexed to his founding affidavit was what purported to be a “Report of the
BAC". | would appear that at the time he made his founding affidavit, neither Mr Molefe
nor those assisting him n the preparation of the review papers were made aware of the
following: at the time that the Swifambo tender was being considered, the BEC would
submit its recommendation fo the CTPC, which became known as the BAC only a year
or so fater. Accordingly, the Swifambo tender could not have been considered by the
CTPC and the BAC as there was no BAC at the time. How this was discovered and
what emerges from the evidence heard by the Commission on these matters s set out
hereunder. It bears reiterating that in dealing with the different commitiees that

considered the bids, the founding affidavit n the review application assumed that the
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committee to which the BEC's recommendation would be forwarded was “the Bid

Adjudication Committee”.

However, based on minuies of the CTPC that were annexed fo it the founding affidavit
went on to say that the BECs recommendation was afso considered by the Corporate
Tender and Procurement Committee (CTPC). A three-page document was attached to
the Founding Affidavit as being the “minutes” of the meeting o the CTPC. This
document has already been considered above. What needs to be added is this. The
document that was annexed as being the "“minutes” of the CTPC meeting simply
recorded the names of the persons who were present and that presentations had been
made in respect of certain “items” [presumably reflected in the minutes]. In addition, the
“resolution” taken was recorded in the minutes. That is the sum total of what is recorded

in the document that & said fo be the “minutes” of the GTPC.

The next document that was annexed fo the Founding Affidavit was ftitled *Bid
Adjudi cation Report”. This document, too, has already been discussed above. As noted
there, however, in support of the allegations made about the role of the BEC in the
procurement process, Mr Molefe relied in part on the minutes of the BEC meeting held
on 27 March 2012 and an undated and unsigned Report of the BEC, which reflected
the date 23 June 2012 at the foot of some of its pages. Mr Molefe also relied on what
he was told by Mr Peter Stow, who attended the BEC meeting of 27 March 2012, in

saying that the BEC minutes and Report were misleading in certain respecis.

Significantly, there was no similar allegation by Mr Molefe relating to the minutes of
CTPC meeting or the BAC Report being misleading. However, towards the end of the
Commission's scheduled hearings, questions were raised about what was reflected in

those two documents, which were annexed fo the founding affidavit.
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Quite ironically, the questions arose n the following circumstances. During the course
of his testimony before the Commission, Mr Montana made a number of serious
allegations against Ms Martha Ngove and M Tiro Holele. Those that are relevant for
present purposes are the following. Mr Montana said that Ms Ngoye and Mr Holele had
accused him of wrongdoing, but they could not escape blame n respect of the award
of the locomotives tender o Swifambo. He testified that this was because they were
members of the BAC that supported the recommendation that Swifambo be appointed
as the preferred bidder. After Mr Montana had made these accusations against Ms
Ngoye and Mr Holele, the Commission called upon the two to furnish the Commission

with affidavits and respond o Mr Montana's evidence.

In response 1o Montana's allegations against them, Ms Ngoye and Mr Holele filed
affidavits and were thereafter given an opportunity o respond to Mr Montana's evidence
against them. What they said n their affidavits and oral evidence in this regard may be

summarised as follows:

1899 1. First, in July 2012 when, according to the documents that were annexed o Mr

Molefe's founding affidavit as the "minutes” of the CTPC and BAC meetings, '3/
Mr Holele and Ms Ngove were members of the CTPC, appointments to that

commititee being made on an annual basis.

1899.2. Second, at that time Mr Holele was the chairperson of the CTPC.

1899.3. Third, however neither could recall being at a CTPC meeting on 11 (or a "BAC

meeting” on 12 July 2012, given that there was no BAC at the time). Given the
sheer size of the tender [R3,5 billion], they said they would remember having

been part of the process if they had been attended the meetings. In shont, they

134 The annexed documents reflect that the CTPC met on 11 July 2012 and that the BAC met on 2 July 2012.
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said that they no recollection of having played any role in the tender process

for locomotives.

Fourth, Ms Ngoye and/or Mr Holele also pointed out the following. In 2012,
recommendations from the BEC were considered by the CTPC: at that time
there was no committee known as the BAC. The CTPC was “converted” into,
and became known as, “the BAC" a year or so after the locomotives tender had
been considered by the BEC in March 2012. Accordingly, the locomotives
tender could not have been considered by a PRASA BAC. Significantly, the
minutes of the CTPC meeting are not signed (or dated), nor is the BAC Report
signed, notwithstanding that there is a space in the respective decuments for
the Chairpersen to sign. {According to the annexed documents, Mr Holele was
chairperson of the CTPC and he was also chairperson of the BAC.) Ms Ngoye
and Mr Holele alse noted that there would alse have been recordings of the
meetings, duly signed attendance registers and duly signed minutes but these

were not included in any of the papers.

1900. Ms Ngoye and WMr Holele said that the matters they pointed out as set cut above are

evidence of fraudulent and corrupt conduct that was associated with the locomotives

contract. They in effect suggested that the minutes (of the CTPC) and the Report (of

the BAC) were forged.

1901. Soon after Ms Ngoye and M Holele had testified PRASA decided fo institute

disciplinary proceedings against them. Some of the charges they were facing included

that they participated in the locomotives tender and awarded it to Swifambo, despite the

shortcomings in its bid. In affidavits furnished fo the Commission, Ms Ngoye and Mr

Holele complained that they were being victimised by PRASA because they had

testified n the Commission. However, the Chairperson of PRASA’s new Board, Mr
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Leonard Ramatlakane, disputed that in an affidavit that he submitted b the
Commission. This led o further affidavits from Ms Ngoye and Mr Holele and further
responding affidavits with accompanying documents from M Ramatlakane. The
affidavits referred to herein deal with a number of issues. However, for the purposes of
this Report, and to ensure that the focus remains on alleged irregularities in the
locomotives tendering process, t will suffice to place on record the essence of what &
said in the affidavits about the alleged participation of Ms Ngoye and Mr Holele in the

consideration of the locomotives tender.

In his affidavits to the Commission, Mr Ramatlakane denied that the institution of
& lrery proceedings against Ms Ngoye and Mr Holele was in any way related o
their giving evidence at the Commission. In support of that denial, he said that his Board
was concerned about several issues that had arisen at PRASA, among which were the
following: there had not been consequences for management and compliance failures
at PRASA; there was inadequate record keeping, and in some instances no records at
alll and an increase in irregular expenditure. As a result, he said, his Board had
undertaken various investigations to get to the root cause of the concerns. Among the
matters that it investigated was the role of different PRASA employees in the award of

the locomotives tender to Swifambo, including the roles of Ms Ngoye and Mr Holele.

On the issue of the involvement of Ms Ngoye and Mr Holele, the essential dispute
between Mr Ramatlakane, on the one hand, and Ms Ngoye and Mr Holeie, on the other
may be summarised as follows. Mr Ramatlakane said that the evidence that is now at
the disposal of his Board confirms that Ms Ngoye and Mr Holele attended the CTPC
meeting of 11 July 2012. In support of that allegation, he relied on an affidavit by Mr
Sydney Khuzwayo, who was the temporary secretary of the CTPC/BAC during 2012.
In his affidavit, which was also submitted to the Commission, Mr Khuzwayo said he was

a member of the CTPC that met on 11 July 2012. He said he had made handwritten
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notes of what had transpired at the meeting and annexed a copy of those notes to his
affidavit. According to his notes, the eight persons who, according to the unsigned
minutes o the CTPC annexed to M Molefe's affidavit, attended the meeting were in
fact present. Mr Khuzwayo also said that Ms Ngoye and Mr Holele had signed the

declaration of interest forms on 11 July 2012 and annexed those to his affidavit.

There is one further matter that arises from Mr Ramatiakane’s affidavit. k concerns a
formal transcript of a tape recording of a meeting of the CTPC that was allegedly held
on 19 July 2012 and at which the locomotives tender was again discussed. According
to the transcript, the following persons were present a this meeting: Mr Mbatha, Mr
Holele, Mr Khuzwayo, Mr Mathobela and Ms Shezi. Insofar as the transcript is
concerned, the following needs to be stressed: this is the first and only indication that
there was a further meeting of the CTPC after 11 July 2012 at which the locomotives

tender was considered.

From what is recorded to have been said at the meeting, it is difficult to piece together
precisely why it was called and what the final outcome was, as there appears to be no
formal resolution that was adopted. However, it would appear that, after Mr Mbatha had
conveyed the resolution of 11 July 2012 to someone senior a& PRASA, he was urged
to ask the CTPC to modify, to some extent, the resolution it had adopted on 11 July
2012. It appears from the transcript that that is what was done at the meeting of 19 July
2012. However, there is no written record o the resolution adopted at the meeting of

19 July 2012.

In their responses to the foregoing allegations, Ms Ngoye again denied that she was
present at the CTPC meeting of 11 July 2012. She chailenged the correctness of what

was recorded n Mr Khuzwayo's notes about the meeting. Mr Holele reiterated his deniai
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that he was present at the CTPC meeting of 11 July 2012. He also appears to deny

being present at the CTPC meeting of 19 July.

it is regrettable that new evidence relating to the meeting of the CTPC was received
only as late as it was and after Ms Ngoye and Mr Holele had testified that they had not
attended the meeting. None <of the evidence relating to the CTPC meetings of 11 or B
Jiy 2012 has been tested by questioning: though Ms Ngoye and Mr Holele gave oral
evidence and they were questioned, they were not questioned about the matters raised
in Ramatlakane's affidavil. Moreover, whilst the new evidence from PRASA appears
be supported by documents, such as the contemporaneous notes of Mr Khuzwayo and
the transcript of the CTPC meeting of 18 July 2012, it is stil only contained in affidavits

and the deponents thereto have not been questioned.

In the light of the foregoing, t is not possible to make a firm decision on whether or not
Ms Ngoye and Mr Holele attended the meeting of the CTPC on 11 July 2012 and
whether Mr Hoiele attended the CTPC meeting of 19 July 2012. Nevertheless, it must
be accepted that the new evidence presented appears to cast doubt on their version
that they were not part of the process that recommended that Swifambo be the preferred
bidder for the locomotives contract. However, ¢ may well be that cross-examination of
Mr Khuzwayo and a proper investigation of the new evidence would reveal that all this
new, evidence is a fabrication. One simpiy does not know. It could be that they did
attend the meetings. If, indeed, they did attend those meetings that wouid be very
inconsistent with the way that, particularty Ms Ngoye, has put up a fight against

corruption at PRASA on other occasions.

Be that as & may, the new evidence considered h the paragraphs above reinforces the
contentions set out in Mr Molefe’s affidavits n the Swifambo review application that the

procurement process followed by PRASA o acquire the locomotives was seriously
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flawed and its integrity was gravely compromised. Certainly, the new evidence confirms
that not much reliance can be placed on the documents that was relied upon by
PRASA's then Board in approving the recommendation that Swifambo be approved as
the preferred bidder. In addition, the transcript suggests that on 19 July 2012 the CTPC
re-visited the decision that it had taken on 11 July2012 — after being urged to do so by

someone senior.

in the light of the foregoing, it is clear that all those who were involved in the
procurement process for the acquisition of the locomotives should be made to account

for their actions. This is an issue that is considered again Jater in this Report.

This provides a useful point of departure from which to consider the other mega-tender

that, on the initiative of the Molefe Board was reviewed and set aside by the High Court.

Background to review application

1912.

The more important developments that culminated in the launch of the review

applications may be summarised as follows.

1912.1. First, in 2009, in preparation of the Confederation Cup o 2009, as a “pilot

project”, two railway stations were o be developed by a subsidiary of PRASA,
Intersite;>#¢  those at Nasrec and at Doornfontein. Intersite awarded fo a
company called Enzo the contract to upgrade Nasrec and to a company called
Rainbow the contract o upgrade the Doornfontein station. These companies

appointed Siyangena as a sub-confractor o instal speed gates. That process

1348 |ntersite was responsible for real estate management, faclities management and development of PRASA's
property partfolio.
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was run by the consultants who had been appointed for these construction

projects. There were no complaints about the process.

Second, for the World Cup preparations in 2010, Siyangena’s “contract” was
extended fo an additional five stations. Ms Ngoye testified that there were
several fundamental problems with this “extension”. Primarily, Ms Ngoye said
that no procurement process preceded the “extension”, although a
procurement process should have preceded t. In addition, Siyangena had not
been a contracior on the Nasrec and Doornfontein stations: § had only been a
sub-contractor to the entities which had been appointed as the contractors.
Accordingly, there was no legal basis for an “extension” of Siyangena’s contract

when the contract of the main contractor had not been extended.

s Ngoye also stated that, in addition to being unlawful for non-compliance
with section 217 of the Constitution, what took place prior to the extension was
improeper and irregular. In this regard, she stated that in a report that Mr

Gantsho sent o Mr Montana on 22 February 2010, the following was said:

the gates being offered were not suitable; an associated company of
Siyangena, ESS, was asked for a quotation, but their gates were “very

expensive”,

the extension had not been budgeted for;

however, fallowing a telephone call with W Montana in which Mr Montana
advised him to contract with Sivangena, WMr Ganisho requested that Mr
Montana approve the “extension” of the Confed Cup coniracts to seven

further stations;
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PRASA had no funds for the project, but the engagement of Siyangena

should nevertheless proceed.

Ms Ngoye said that Mr Montana appeared o have approved the request,
subject o engagement with the Finance Department on the availability of the
funds. Sivangena submitied a written proposal. However, Mr Piet Sebola, the
Senior Manager: Projects raised several concerns about the process followed
and the proposal. Instead of addressing the issues that were raised, it was
decided that the project would not proceed under PRASA, but would be
implemented by Intersite, meaning Mr Sebola would no longer be involved.
Thereafter, Mr Sindane requested the approval of the “extension™. This was
refused on the basis that & was the approval of Intersite’s Board that was
required. Ms Ngoye states that there is no record that Intersite’s Board gave is
approval. Despite this, Sivangena was appointed 1o install access gates at the
train stations close to these stadia. Ms Ngoye went on b say that it was Mr
Gantsho who championed Siyangena's cause and that Mr Montana gave his

approval.

Third, as regards Phase 1 of the project Ms Ngoye said the following. PRASA’s
Chief Procurement Officer ("CPQ"), Mr Chris Mbatha, decided that eight
companies be invited fo a briefing session. it however emerged that the
selected invitees had not been given copies of the RFPs. Nevertheless, the Bid
Evaluation Committee (“BEC™} sat for two days in December 2010. t awarded
Siyangena the highest points, although another bidder Protea Coin, had guoted
a lower price. However, Mr Montana decided that PRASA would not proceed
with the transaction. However, Mr Gantsho assured “the team” not to relent and

requested ciarity on the reasons for Mr Montana's decision.
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Fourth, the matter suddenly came back o life on the eve of a sitling of the
Corporate Tender and Procurement Committee (CTPC) of ¥ February
2011.1342 There, according to a submission made to the CTPC it was a contest
between two companies, Siyangena and Protea Coin; but Protea Coin had
failed because & had not provided a “funding model” that it was required to have
provided. The submission requested the CTPC to recommend fo the FCIP the
appointment of Siyangena for a project called ISAMS3% for a tendered amount
of R1,1 billion and for a period of five months. Having deliberated on the
submission, the BAC decided not to recommend the award 1o Siyvangena.
However, PRASA documents show a documeni with a signature that purports
to be that of the BAC's then Chairperson, Ms Tara Ngubane, on minutes of the
BAC that records a decision recommending the award to Siyangena for an

amount of R1,1 billion.

Fifth, on 17 February 2011, just three days after the BAC meeting, the matter
came before the Board's Finance, Capital Investment and Procurement (FCIP)
Committee, which was requested to recommend to the Board the appointment
of Siyangena for the ISAMS project for an amount of R1,9 biliion. According to
the minutes of this meeting that were found, the FCIP recommended to the
Board the award of this contract to Siyangena at a sum of R1,9 billion. There s
no indication in the minutes that the views of the CTPC were shared with the
FCIP o how the FCIP would have found its way clear to recommending this

award.

134¢ |} perhaps bears reiterating that as at that time the committee o which the BEC sent its recommendation was
the CTPC, which, as already noted during the discussion of the Swifambo tender above, was “transferred
intc” and became known as the Bid Adjudication Committee (BAC).

350 Integrated Security and Access Management System.
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Sixth, what was also strange was that one of the items on the agenda o the
meeting related to PRASA's Medium-Term Expenditure Framework (“MTEF™
budget. According to the MTEF budget that was recommended by the FCIP
Commitiee at the meeting, the project had been allocated R317 million over the
period of the MTEF. Despite this, the FCIP Commitiee recommended the award
of a contract for R1,9 billion over a period of 18 months, which was half of the

MTEF period.

Seventh, the Board approved the recommendation of the FCIP but did not
indicate the contract amount. The Board mandated management to negotiate

with Sivangena. As the CPO, Mr Mbatha initiated discussions with Siyangena.

Eighth, according to Ms Ngoye, the irregularities in the award of the nearly R2
billion contract with Siyangena, may be summarized as follows: there was no
open tender process and no request to deviate from the normal open tender
process was made; there was no RFP and no evaluation criteria: bidders were
asked to make a “shot in the dark” and hope that PRASA would be happy with
it. for example, although Protea Coin's tendered contract price was R1 3 billion,
which was much cheaper than Siyangena's one, t lost because it did not have
a “funding model”; the minutes of the CTPC and of the Board were forged, if
the minutes of the FCIP recommending the award and the tendered amount
are true, they are self-contradictory: they approve one amount on the MTEF

budget and another one for the contract amount.

1913. Ms Ngoye stated in her affidavit that, after the conclusion of the R1.9 billion contract,

PRASA and Siyangena concluded further contracts, being the extension of Phase 1

and, thereafter, Phase 2 They are considered hereunder.
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PRASA'S REVIEW APPLICATION IN RESPECT OF SIYANGENA

1814.

191%.

1916.

Ms Martha Ngoye deposed o the founding affidavit in the application that PRASA
instituted in the High Court to have certain contracis that PRASA had concluded with

Siyangena Technologies (Pty) Ltd (“Siyangena’) reviewed and set aside. That

application was instituted on 5 March 2018.

In respect of the awards of tenders o Siyangena and the contracts that PRASA
concluded with Siyangena, Ms Ngoye was not able fo give a complete picture of what
precisely had happened or what decisions were taken. According to her, there was a
number of reasons for this. Various versions of documents and what supposedly
transpired at meetings existed. In addition, PRASA had immense difficulties in getting
people within PRASA 1o assist in piecing together what had happened. Obtaining
information from within PRASA proved to be very difficult. A number of persons actively
impeded the investigations by removing hard copies o documenis from PRASA’s
premises and deleting electronic copies from their computers. Moreover, Mr Othusitse
Mogolelwa, one o PRASA'a IT Specialists was found to have deliberately deleted
information from Mr Montana's computer on the instruction of Mr Montana. Following

an arbitration, he was dismissed.

However, for the purposes of her evidence to the Commission, Ms Ngoye prepared a
further affidavit which she deposed to on 15 March 2020. In that affidavit, Mr Ngoye
summarised the evidence she had given in her affidavit in support of PRASA's review
application. In her evidence, in addition to dealing with the evidence in support of the
review application, she also responded to evidence given in Siyangena's answering
affidavit in the review application. What she said in evidence may be summarised as

follows.
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The review application that was considered by the High Court was the second
application by PRASA to have cenain contracts that it had concluded with Sivangena
reviewed and set aside. The first review application was dismissed on a procedural
point: PRASA had not complied with the 180-day period presented by the Promotion of
Administrative Justice Act™' (PAJA) for the institution of a review application. However,
following a decision by the Constitutional Court that an application brought by an organ
of state to review and set aside its own decision is based on the legality principle, as
opposed b a review under PAJA, PRASA instituted a new application, in March 2018,
in which it sought the same or similar relief as it had sought in the application that had

been dismissed.

in both review applications, PRASA applied for various contracts between it and
Siyangena, and extensions and amendments thereto, i be reviewed and set aside. In
brief, the bases on which PRASA applied for the review and setling aside of the
contracts were that they were concluded without the requisite authority, and/or in breach
of s 217 of the Constitution, the Preferential Procurement Policy Framework Act'?5?
(PPPFA) and PRASA's SCM policies and procedures. In addition, it was pointed out
that there were property dealings between an attorney associated with Sivangena and
two PRASA officials, one of whom was Mr Montana himself. The implication was that
the award of some of the contracts to Siyangena may have been influenced by the

property dealings.

In its answering papers, the general bases on which Siyangena opposed the review
application may be summarised as foilows: the bulk of PRASA's founding affidavit
consisted of inadmissible hearsay evidence and inadmissible documentary evidence;

the institution of the review appiication was unauthorized and PRASA had unduly

135" No 3 of 2000
852 No 5 of 2000
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delayed in prosecuting t. Siyangena also contended that even if t were to be found that
the review application shouid succeed, Siyangena ought not to be deprived of what was
due to it under the confracts, because Siyangena was nof a party fo nor involved in
what transpired within PRASA i relation to the tender processes. Siyangena also noted
that, notwithstanding that charges had been laid against those in and outside of PRASA
who were allegedly involved in corruption, at the core of the attack on the contracts was

a power-play between Mr Molefe and Mr Montana.

t i not without significance that in its answering papers, Siyangena relied n part on
what it had been told by two former PRASA employees: by Mr Luyanda Ganisho, who
was the other employee involved in a property deal with an attorney who had acted for

Siyangena, and by Mr Jabu Sindane.

Extension of Phase 1 and Phase 2

1924.

1922.

1923.

Phase 1 was followed by an extension of Phase 1. In the extension, 12 stations were
selected under the guise o filling gaps in the corridors of the 69 stations that were part
of the Phase 1 tender. However, dl that happened in this extension was that Siyangena
was requested fo install the ISAMS on 12 stations for an amount o R350 million.
Siyangena agreed 0 do so. The patent irregutarity with the request and Siyangena's
agreeing o comply was that there simply was no procurement process that preceded

this “extension” and there should have been a procurement process.

This irregutar extension was followed by what was referred o as Phase 2 This Phase
had a number o stops and starts. However, it is not necessary to refer to all of them,

save for one that goes to the heart of the irregularity of this award.

In her affidavit and evidence, Ms Ngoye pointed out that for a change there was an RFP

before a contract was concluded. However, instead of requiring functionality, the RFP
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required that the parties be accredited o procure and install certain branded equipment.
One o two of the parties which submitted a tender complained that this made the
requirement restrictive. In her affidavit, Ms Ngoye pointed out that PRASA's SCM Palicy
discourages the use of branded products n RFPs and prefers the requirement for
functionality. It was difficult to understand why PRASA had fo use branded products in
the RFP. Not surprisingly, given that the specifications were tailor-made for Siyangena,

Siyangena was awarded the contract.

Thereafter, there was an addendum t{o the contract. What was strange about the
addendum was that ¥ made its appearance in the midst of an urgent interdict application
that Siyangena had launched after PRASA had instructed i fo stop working. No PRASA
employee knew, or was aware, of the “addendum”. However, Siyangena produced it as
part of its interdict papers. The “addendum” purported to engage Siyangena o replace
some equipment with newer versions and io maintain equipment installed under the
Phase 1 contract for a period of three years. It was signed by M Montana on behalf of

PRASA.

Considering the amounts it obliged PRASA to pay, it was a strange document: i
consisted of only five pages and did not include a service level agreement regulating
Siyangena's maintenance obligations. It required PRASA to pay Siyangena some R10

millien a month.

The obvious irregularity about the addendum was that no procurement process was
followed before Siyangena was appeinted to undertake the services and replace the

old equipment.

As regards all the contracts dealt with above, in addition fo setting out the irregularities
noted above, Ms Ngoye stressed the following. PRASA was simply not authorised o

proceed with works contemplated in Phase 1 and Phase 2 and the addendum. This was
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because the transactions had not been budgeted for and no approval had been

obtained from the Minister of Transport.

A Full Bench of the High Court reviewed set aside the contracts on account of the
irregularities identified by PRASA and also on account of the property dealings referred
to earlier that involved Mr Van der Walt, on the one hand, and, Mr Gantsho or Mr

Montana, on the other.

Ms Ngoye said in her affidavit that a disciplinary hearing was held into Mr Ganisho's

conduct and Mr Gantsho was dismissed by PRASA.

Ms Ngoye said that PRASA has reported the irregularities relating t the Sivangena
contracts and allegations regarding the property deaings 1o the DPCI. To the extent
that this investigation has moved, it has moved at a snail's pace. Among the allegations
are that Siyvangena paid some R550 million o a company called Hail Way Trading,
which shares a registered address with Royal Security and in which Mr Roy Moodley is
a director. [n addition, criminal charges n respect of the above matters were laid at the
Brooklyn Police Station. However, despite a lapse of more than five years, not much

appears to have been done.

Mr Montana filed an “intervening witness statement” in the review application. In this
affidavit, he noted an earlier order of the Full Bench that said that he had a right o
respond to the allegations made in PRASA's papers, as he had been accused of
wrongdoing and had a right to put his version before the Court. The thrust of what he

stated in that affidavit may be summarised as set out hereunder.

19311 First, he noted that three investigations formed the bases of PRASA's

allegations in the Siyangena review application. One was by the Public

Protector whose findings on about half the matters that were referred to her are
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set out in her Report titled “Derailed”. Then there were investigations by the
National Treasury, which had not been completed. He had seen draft reporis
that had been compiled but had not been given an opportunity to respond o
them. In any case, he said that these reporis did not make any finding of fraud
or corruption. The third investigation was conducted by Werksmans. He said
that he did not “recognise” this investigation because of among other things,
the following: Werksmans had been irregularly appointed; it had utilised “illegal
measures” against him; its investigation was a “witch-hunt” against him; and it
and PRASA claim that “irregular appointments automatically translate into

cofruption”.

Second, the two contracts awarded to Siyangena n 2011 and 2014 went
through a competitive bidding process and were awarded by the Board and not
by him, as the amounts involved were beyond his delegated authority [of R100
million]. Despite this, the Board members were not joined as paries o the
review application. He denied receiving any gratification, alleging that reports
o that effect were made by a journalist who flinked him to Mr Van der Walt. Mr
Montana said that Mr Van der Walt was not an employee or director of
Siyangena, had not done work for PRASA and had not been involved with the

Siyangena tenders in question.

Third, Mr Montana said that the review application was part of a “political
vendetta” in which organs of state are used fo further personal political
interests. He accused Mr Molefe of a range of illegal or improper conduct,
including “laundering” money from PRASA for his personal benefit, being
conflicted, unduly and unlawfully favouring a service provider, SA Fence and
Gate, at huge cost to PRASA; as a director claiming remuneration not due o

him, which he was instructed 1o pay back; and irregularly using a PRASA motor
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vehicle for personal purposes. However, these matters were not investigated

by Werksmans.

Fourth, Mr Montana also said that Ms Ngoye, made the affidavits in the second
Siyangena review application, was bitter because he had removed her as the
CEO of Intersite and she had a personal vendetta against him. He said that she
had alse irreqularly approved a large payment o SA Fence and Gate without
Board approval in circumstances where she did not have authority o approve

and needed the approval of the Board.

Fifth, Mr Montana challenged the merits of PRASA's application for the review

and setting aside of the contracts on, among others, the following bases:

the allegation that the requisite needs assessmenis had not been
undertaken was false; in fact a business case had been developed for

the ISAMS project;

Mr Montana said that the documentary search tool used by Ms Ngoye

was selective and supported her “narrative™

he also said that the specifications that were mooted by Ms Ngoye had
not been approved by PRASA; as demonstrated by an examination of the
background and “true facts”, ¢ was not comrect that PRASA needed o
obtain approval from the Minister of Transport for the ISAMS programme,

as t did not constitute the acquisition of a significant asset;

Mr Montana disputed Ms Ngove's evidence that the Group CEQO was

"intimately” involved in the procurement process;
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1931.5.5. he also disputed her evidence that the appointment of Siyangena was at

R1,1 billion and that this was changed to R1 .9 billion, stating that the sum
o R11 bilion was for the capital amount only for the supply and
installation of the speed gates, while the R1 9 billion also included rates

of exchange, warranties and maintenance;

1931.5.6. he said that PRASA's SCM palicy provided for deviations from

1932,

competitive bidding where there was a proper motivation.

As was pointed out earlier, among the bases on which the Full Bench reviewed and set
aside the Siyangena contracts were the property dealings between Mr Van der Wait
and M Montana. The Commission itself conducted an investigation intc property
transactions in which M Van der Walt and Mr Montana were involved. To that end, its
lead investigator in respect of PRASA matters, Mr Clint Oellermann, compiled a report
("the Oellermann Report™). That report was based mainly on documents and statements
that the Commission was abie to gather. The Report is considered in the next section

of this Report.

The QOellermann Report

1933.

1934.

The backdrop against which the property transactions between Mr Montana and Mr Van
der Walt took place is of significance, when considering the evidence that Ms Ngoye
gave in respect of PRASA's awards of contracts to Siyangena and the prism through

which o view the propriety of Mr Montana's role in the awards of those contracts.

Based on what was said in Ms Ngoye's affidavit, the Oellermann Report states that the
following matiers deserve highlighting. In June 2014, PRASA appointed Siyangena

execute the ISAMS Phase 2 Project. Some three months later, the parties agreed, in
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an addendum, that Siyangena would provide further services to PRASA — at a cost of

an additional R800 million. Mr Montana signed the addendum on 30 September 2014.

Around this time, that & between August 2014 and October 2014, Mr Montana was
involved n arrangements for the purchase of three properties for a total of more than

R36 million.

The Commission investigated four property transactions in which Mr Montana was
involved or showed an interest. One of them was a property he sold to Precise Trade
and Invest 02 (Pty) Lid (“Precise Trade™), one was a property that was transferred to
him and the other two were properties in which he had shown an interest in purchasing

but which were eventually sold to and transferred info the name of Precise Trade.

The purchases were funded through arrangements made by Mr Adrian van der Walt,
an attorney who has acknowledged that he has acted for Siyvangena and other
companies with which Mr Mario Ferreira is associated. Mr Van der Walt, who apparently
now resides in Texas, in the United States, was the sole director of Precise Trade. in
addition, only a few months earlier, in May 2014, Precise Trade bought a house from
Mr Montana. The agreed purchase price was R6,8 million, which appeared to be some

R3 million more than the house was probably valued.

The inferences that Mr Oellermann drew from an analysis of the four property
transactions may be summarised as follows. Mr Montana was central to each of the
purchases, but attempts were made © conceal his fink, even in respect of the one
property that was eventually transferred into his name. Despite this, and the fact that all
the properties were fully paid for, on the documents that Mr Oellermann has been able
to get his hands on, Mr Montana himself appeared not to have paid even a cent towards

the purchases.
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Meost of the finance for the purchases was made available by Mr Van der Walt, through
an Investec Bank account n the name of Precise Trade. In a letter to his erstwhile co-
directors, Mr Van der Wailt suggested that quite large amounts of money flowed into
Precise Trade’s account from “TMM™ [TMM Holdings (Pty) Ltd (*TMM™)], an entity linked
to Mr Ferreira. In an affidavit n response to the Oellermann Report, however,
Siyangena denied that t had made any payments to Precise Trade. Documents also
indicate that TMM, together with Mr Ferreira, had entered into a joint venture with M
Van der Walt. As part of the overall background, Mr Oellermann neoted the following. NMr
Montana left PRASA on 15 July 2015 only some nine months after signing the
addendum. Significantly, soon after PRASA’s new Board of Control was appointed on
1 August 2014, according to Mr Molefe, who was appointed the Board's Chairperson,
Mr Montana told him that he did not intend to renew his contract when it expired at the

end of March 2015.

In his Report, Mr Oellermann said that these matters called for a frank, candid and
cogent explanation about the four transactions, principally from Mr Montana, VM Van
der Walt and M Ferreira, who played a principal role © securing the addendum that in
September 2014 led fo the extension of Siyangena's contract with PRASA. None has
been forthcoming. When he testified, Mr Montana did not volunteer any explanation

save o say that he and Mr Van der Walt had a business relationship.

While vr Van der Walt is no longer in the country, one of the fellow directors of his law
firm, Loubser van der Walt Inc, Mr Nicholas Loubser, provided the Commission’s
investigators with several documents relating to the properly transactions. That was n
compliance with a summons issued o him. M Loubser alsc gave oral evidence at the
Commission. Among the documents that were provided to the investigators was the
transactional history of Precise Trade's Investec bank account. It is from this account

that many of the payments relating to the property transactions were made. It is also
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the account into which Mr Van der Walt deposited monies which had been deposited
into other accounts by Mr Ferreira’'s entities. In addition, n two letters to his partners,
Mr Van der Walt identified Mr Ferreira's entities as being the main source of the money
that was paid o setlle the purchase price and other expenses associated with the
purchase of the three properties and the property that Precise Trade bought from Mr

Montana.

In addition o the documents that Mr Loubser made available o the Commission, its
investigators have come into possession of several documents connected to the
transactions. Among them are the following: deeds of transfer, offers o purchase and
communications preceding the conclusion of the contracts and subsequently about their
implementation. The Commission obtained affidaviis made by an estate agent, an
owner and a conveyancing attorney. The relevant documents concerning each

transaction were annexed to the Oeilermann Report.

In sefting out the background facts that are relevant to his Report, Mr Oeilermann noted
that the history of PRASA's contractual relations with Siyangena i set out in the affidavit

of Ms Ngoye that was considered in the previous section of this Report.

it will be recalled that a matter of significance that Ms Ngoye raised was that PRASA
only became aware of the addendum when Siyangena annexed t to its interdict papers.
The addendum was signed by Siyangena on 19 September 2014 and by Mr Montana,
on behalf of PRASA, on 30 September 2014. The cost I PRASA was nearly R800
million. In the review papers, Ms Ngoye raised concerns about the vaiidity of the
addendum. The Report notes that the addendum was concluded soon before, during
and soon after the period that Mr Montana was taking steps that led o the purchase of
the three properties (in Waterkloof, Sandhurst and Hurlingham), the first two by Precise

Trade and the last by Mr Montana.
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1945. & is against the foregoing as the backdrop that it is convenient now o consider details

relating to the sale of the cne property and the purchase of the other three.

1946. It perhaps needs o be stressed that it was not suggested in any evidence o papers
before the Commission that Mr Montana had purchased properties to the value of some
R36 million. Rather, the evidence was that he was invoived, either personaliy or through
his Trust, in interactions that led to the purchase o three properies valued at

R36 million and that one of those properiies was in fact registered in his name.

1947. The property transactions with which Mr Montana was involved were as foliows:

19471 First, Precise Trade bought from Mr Montana a house that he owned in
Parkwood, Johannesburg, for R6,8 million. The price was R3,3 million more

than Mr Montana's own banker had valued it only 20 months earlier.

1947 2. Second, after Mr Montana had expressed interest in a house in Waterkloof,
Pretoria, it was eventually sold to Precise Trade for R11 million, but when she

moved cut the previous owner handed over the keys o Mr Montana.

1947.3. Third, after Mr Montana’s Trust had made an offer fo buy a house in Sandhurst,

Johannesburg, Precise Trade bought it for R13,9 miliion.

1947 4. Fourth, Mr Montana bought a house in Hurlingham for R11,5 million.

1948. The above ftransactions had been widely reporied in the media long before the
Commission began its investigations. However, the details ¢f the transactions and how
paymenis were made only became known as a result of the Commission’s
investigations. As regards payments for these properiies, the evidence presented & the

Commission was based o a large extent on the transactional history of Precise Trade’s
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Investec bank account and what Mr Van der Walt said in the two letters o his partners

which have been referred to above.

With regard o the transactions relating to the properiies n which Mr Montana or his
family trust was involved, the facts were based on documents which M Montana did
not dispute when he gave evidence on these matters. The relevant facts in respect of

each property may be summarised as follows.

The Parkwood properiy

1950.

1954,

1952.

First, Mr Mon{ana bought the Parkwood Property [Erf No 359, Parkwood: 10 Newport
Street] on or about 4 July 2008 for R1,85 million. In August 2012, Mr Montana's private
banker {from Absa Private Bank) valued the property at some R3,5 million. On 5 May
2014, Precise Trade, represented by Mr Van der Walt, offered fo purchase the property
from Mr Montana for R6.8 milon , an offer M Montana accepted on the same day.
Transfer was effected on 20 February 2015. Mr Montana made a profit of nearly

R5 million [R4,95 million] on the properly.

Second, as regards payment, the agreement provided for a deposit of R25 million
{which could be paid in respect of the transfer of the house at which Mr Montana
resided) io be paid to Loubser van der Walt Inc by about 4 June 2014 and the balance
of the purchase price to be paid into Loubser van der Walt Inc's trust account by about

3 August 2014.

Third, payments towards the purchase price were made, but not in accordance with the
agreement. Among the deviations were the following the money was not paid into
Loubser van der Walt Inc's account; and a “deposit” of R2 25 million, not R2,S mill ion,
was made but on 18 June 2014, not 4 June 2014. Moreover, periodic payments were

made from June 2014 o February 2015. In other words, payment of the purchase price



1853.

1954.

734

was not made by 3 August 2014, as required by the agreement. Based on the entries
in Precise Trade's Investec account, from which all the payments were made, Mr
Montana was paid R439 200 less. When gquestioned about this when he gave evidence
at the Commission, the thrust of Mr Montana’s explanation was that Mr Van der Walt
may have paid the money from a different account and not from Precise Trade's

Investec account.

Fourth, the following matters are not without significance. The first deposits into the
Investec account, being in the amounts of R1,85 million and R4 million, were, according
to M Van der Walt's written note on the transaction account and in his letters to his
partners, were made by TMM — and reflected in the account on 18 June 2014. That is
the day on which payment of the “deposit” of R225 milion was made — from the
Investec account. The next three payments to Mr Montana from the account, totalling

RB860 800, were made from the amounts that had been deposited on 18 June 2014.

Fifth, some six weeks after the agreement of sale was concluded, M Montana signed
an addendum which imposed on him quite onerous obligations to effect — at his cost —
specified improvements and/or alterations fo the property that he had just sold. The
addendum recorded the following: A friend of Mr Montana was residing at the Parkwood
Property, but Mr Montana undertook to give Precise Trade vacant possession within 30
days of registration, if Precise Trade and Mr Montana's friend were unable to conclude
a lease agreement for at least R20 000 a month. Mr Montana's friend continued
occupying the property after transfer was effected on 20 February 2015, but no payment
of rental by the friend is reflected in Precise Trade's bank statement. In addition, the
addendum stipulated that & was M Montana who had o bear the costs of the
alterations. Surprisingly, Mr Montana had improvements effected to the bedroom even

though the addendum did not require this.
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1955. Sixth, what is also surprising is that M Montana sent the invoices for the improvements
and alterations o Mr Van der Walt to foot the bill, telling him at one stage that he was
“under pressure to pay the contractor for additional work™ The amounts that
Mr Montana required Mr Van der Walt to pay were not trifling: they totalled more than
R1 million. Asked o explain these matters, Mr Montana said that there was a special
and dynamic relationship between him and Mr Van der Wait and they had not “strictly
aligned” the payments with the agreement. But he did not have a problem with this as
he and Mr Van der Walt were working together on many properties... and there were

many transactions beyond what “we have here”.

1956. in response o the Oellermann Report, Siyangena said in an affidavit in support of an
application 1o cross-examine Mr OCellermann that it had not made any payments fo
Precise Trade. Significantly, it did not dispute that it had made payments to other entities
and that, if what Mr Van der Walt had told his pariners and had recorded in handwriting
on the bank account was correct, its payments 1o those other entities appear o have
found their way into Precise Trade’s Investec account. It would appear that in noting the
source of those funds, Mr Van der Walt was referring to the ultimate source of those
monies. (It should be noted that after evidence in respect of the Commission’s
investigations into PRASA was led, the Commission received further documents. These
would be made available fo state entities who may follow up on the Commission’s

investigations into the property transactions.}

The Waterkloof property

1957. The facts relating to the Waterkloof Property, which i Remaining Extent of Erf &87,
Waterkloof Township, Pretoria, with street address 225 Rose Avenue, Waterkioof, may

be summarised as follows.
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First, on 25 August 2014, the Aanmani Guest House CC ('the CC"),
represented by Ms Karen de Beer, and Mr Johan Smith, h his capacity as
Trustee of the Minor Property Trust, a frust the beneficiaries of which were M
Montana's children, entered into an agreement in terms of which the CC was
o sell the Waterkloof Property fo My Smith for R11 million. The purchase price
was o be paid as follows: a non-refundable deposit of R3,5 million payable
within 14 days; and the purchaser to render approved guarantees within 60

days as security for the balance of R7.5 million.

Second, the R3,5 million deposit was paid from Precise Trade's Investec
account on 23 September 2014 and was reflected thereon as “minor property
trust loan”. The entry just before that on the copy of the transactionai account
reflects, seemingly n Mr Van der Walt's handwriting, that TMM had paid that
same amount into Precise Trade's account on the same day. Interestingty,
according to Mr Van der Walt's second letter, the balance of R7.5 million was
paid directly to the transferring attorneys from TMM with regard to the lean
account. Thereafter, on 25 February 2015, Precise Trade paid R1 105 084, 92
io the transferring attorneys in respect of the cosits of the transfer. Not
coincidentally, it would appear, the entry prior o that entry on Precise Trade's
account reflects a deposit of that exact same amount on the same day. The

handwritten note reflects that payment was made by TMM.

Third, payments made from Precise Trade's Investec account in respect of the
Waterkloof Property appear o be consistent with the agreement between the
CC and Mr Smith, in his capacity as trustee of the Minor Property Trust.
However, on or about 20 February 2015, a new agreement in respect of the

purchase of the Waterkloof Property was concluded.
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The most important difference between the two agreements k that in the new
agreement Precise Trade was reflected as the purchaser, n the stead of Mr
Smith, the trustee. There were other changes. Among the more significant are
that, as regards payment, the new agreement reflected the following: the
deposit of R3,5 million had already been paid; a further amount of R1,5 million
had been paid to the seller; and the “balance of the purchase price of R65
million"*** had been paid into the transferring attorney’s trust account. The new
agreement also reflected that occupation had been given to the purchaser on
1 December 2014 and that the purchaser would be responsible for cccupational
rental of RS0 000 a month urdil registration. The domicilium of the purchaser
was changed from that of Mr Smith o that of the Loubser van der Walt Inc. The

property was transferred to Precise Trade on 8 April 20135.

Fourth, notwithstanding that what i set out above suggests that Mr Montana
himself had not played any role in the transaction, according to an affidavit and
evidence given at the Commission by the sole member of the CC, Ms Karen de
Beer, Mr Montana indeed played a key role, which is considered in the

paragraphs hereunder.

Fifth, according to Ms De Beer, Mr Montana's role in this transaction may be
summarised as follows. On 10 February 2013 she and Mr Montana concluded
a deed of sale in terms of which she sold to Mr Montana her member's interest
in the CC for R10,5 million but the deal fell through. (For convenience, this will
be referred to as “the earlier agreement™.) When Ms De Beer put the property
on the market again in August 2014, Mr Montana again indicated an interest in

the property but Ms De Beer would not entertain an offer from him, unless he

153 perhaps should be noted that, F a deposit of R3,5 million and a further amount of R1 5 million had been paid,
the balance ought & have been RG million, not RG,5 millian.
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paid a substantial deposit. He agreed fo pay a non-refundable deposit of
R3,5 milion. Whereas the earlier agreement had been concluded in the name
of Mr Montana, this new agreement was in the name of Mr Smith. The new
agreement s the agreement referred to above that was concluded on
25 August 2014. Mr Montana, however, later asked Ms De Beer o change the
name of the purchaser from Johan Smith to Precise Trade. The balance of the
R7.5 million was eventually paid by Mr Van der Walt, whom Ms De Beer

described as “Monfana’s attorney”, and the deal went through.

Sixth, Ms De Beer said that she had first met Mr Montana in mid-November
2014, when he walked through the house as he wanted “to check some things".
She then “moved out”. On 26 November 2014, she handed the keys fo the
property to Mr Montana. The next day she sent an email o her neighbours
teling them that “the new owner of [her] property was Lucky Montana®. She
was in no doubt that the CC had sold the property to Mr Montana and that the

contracting entities were merely his alter ego.

The Sandhurst property

1958. The facts relating to the Sandhurst Property, which is Porlion 18 of Erf 1, Sandhurst,

with street address 119 Empire Place, Sandhurst, may be summarised as follows:

1958.1.

First, Mr Montana signed an offer to purchase the property on or about 26
October 2014, after he had attended a show day. The price set out in the offer
to purchase was R13,9 million. The seller, a Mr N G Kohler, accepted the offer
on 28 October 2014. On 6 November 2014, Mr Van derWait wrote 1o the estate
agent, Mr Louis Green, saying that he held RS million n “our trust account”
towards the purchase price. He asked for the Offer to Purchase to be forwarded

o him and what the amount of the deposit was. On 7 November 2014, M Green
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sent a copy of a sale agreement and said the deposit payable was R3,9 million.
Later that day, Mr Van der Walt wrote to Mr Green confirming that Precise
Trade had paid RS million into the estate agency’s trust account with beneficiary
reference being kohler/montana. An entry in a copy of Precise Trade’s Investec
account reflects that on 7 November 2014 an amount of RS million was paid to
the estate agency for 119 Empire Piace and an entry on the previous day
reflected a payment of a deposit of RS million seemingly from an entity identified

by Mr Van der Walt as “Pimemtal JV".

Second, on 25 November 2014, just a month after Mr Montana had signed the
offer o purchase the property, Mr Van der Walt wrote to Mr Green asking that
the “buyer” be changed from Mr Montana fo Precise Trade. A new offer 1o
purchase was sent in the name of Precise Trade, which Mr Van der Walt signed
on 26 November 2014 and returned to Mr Green. In the new offer, Mr Green
noted in manuscript that a RS million deposit had been received on 7 November

2014. On 6 March 2015 Precise Trade paid the balance of the purchase price.

Third, although Precise Trade was reflected as the buyer on 26 November
2014, correspondence relating to the property was still sent to Mr Montana. For
example: on 27 November 2014, the seller asked Mr Montana [whom he
addressed as "Lucky']if he was interested in taking occupation before transfer;
thereafter, in response to a query to him by the seller about payment of the
transfer costs, on 3 February 2015, Mr Montana emailed an apology for the
delay and said Mr Van der Walt had undertaken to pay by the following day at
the latest. Significantly, Precise Trade paid the transfer costs of R1 105 537 30
on the following day. On 6 March 2015 the balance of the purchase price, being
R8,9 miillion, was paid by Precise Trade. Transfer of the preperty from NMr

Kohler lo Precise Trade was effected on that day.
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Fourth, even though ownership of the Sandhurst Property was transferred to
Precise Trade on 6 March 2015, subsequent exchanges relating to the property
show that Mr Montana was still intimately involved with the property. Among
the exchanges that confirm this are the foilowing: a request to Mr Montana on
12 March 2015 asking him to co-operate with the sellers in the transfer of the
electricity account; and communications by Mr Green to the sellers indicating
that he had spoken to Mr Montana about the electricity and other issues such
as the pool cover; and Mr Green communicated with Mr Montana about the

property as late as 23 June 2015.

1959. However, in between, on 10 May 2015 Mr Van der Walt suddenly asked Mr Green why

he had copied Mr Montana on an email relating to the pool cover, saying: “You were

well aware of the fact, and as | explained to you last year, before the property was even

bought by my company, that Mr L Montana has nothing to do with Precise [Trade] or

this property. Please refrain from this action n the future” Mr Green apologised.

However, as indicated earlier, Mr Green continued communicating with Mr Montana

about the Sandhurst Property.

The Hurlingham propeity

1960. The facts relating to the Hurlingham Property, which is the remaining exient of Erf 70,

Hurlingham Township, with street address 12 Montrose Avenue, Hurlingham, may be

summarised as follows:

1860.1.

First, on 14 May 2015, Ms Merileon Gevisser, the owner of the Hurlingham
Property, accepted an offer by Mir Montana io purchase the property for R13,5
million. The purchase price was payable as follows: a deposit of R2 million, and
the balance of R11,5 by the following day. (It is necessary to record at this stage

that a previous contract between Mr Montana and the owner for the sale of the
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same property to him was not proceeded with) A deposit of R2 million had
been paid on 23 March 2015 {pursuant 1o the contract that was not proceeded
with]. Payment was made from Precise Trade's Investec account. An earlier
entry on the copy of the transaction account records that on the same day a
deposit of RS million had been made into the account. Mr Van der Walt's
handwritten note says that it was a “TMM grant”. On 15 May 2015, payment of
the R11,5 million was made 1o the conveyancing attorney by an entity called

‘Midtownbrace”™. The property was transferred to Mr Montana on 28 July 2015.

Second, what s recorded in the previous paragraph constitutes the basic facts
relating to Mr Montana's purchase of the Hurlingham Property. However,
several significant events and developments preceded Mr Montana's purchase
of the Hurlingham Property. They may be summarised as follows. The same
agent who had been involved in the sale of the Sandhurst Property, Mr Louis
Green, had been mandated by the owner to market and sell the Hurlingham
Property. Mr Montana attended a show day on o about 12 October 2014,
expressed an interest in purchasing the property and asked that an offer to
purchase be sent to Mr Johan Smith of the Minor Property Trust. Mf Smith,
representing the Trust, then submitted an offer o purchase the property for R12
million. Mr Green told the seller that they had received the offer from Mr

Montana [though it] “is in the name of his Trust”.

On 30 October 2014 a new offer was made, this time in the name of the Trust.
The purchase price offered was R13,5 million. It would appear, however, that
nothing came of these two offers and that not much happened for some four
months. Then, on 3 March 2015, Mr Montana himself made an offer to the seller
fo purchase the property for R13,5 million, payable as follows: a deposit of R2

million within seven days; and the balance of R11,5 milion to be secured by
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approved guarantees. The seller accepted the offer on the same day. The R2
million deposit was recorded in the conveyancer’s bank account on 24 March
2015. On 14 April 2015, Mr Van der Walt, on instructions from Mr Montana,
asked for more time to submit the guarantee. Foillowing concerns that the
conveyancer expressed about the guarantees, that agreement was cancelled
and a new one was concluded. That i the agreement, as noted earlier, that

was implemented, with transfer being effected on 28 July 2015.

Third, as regards the source o the finance, the position may be summarised
as follows. As noted above, whilst Precise Trade paid the guarantee of R2
miillion, payment of the balance of R11,5 milion was made by Midtownbrace
(Pty} Ltd (“Midtownbrace). This payment was dealt with in a rather terse
affidavit that Mr Andre Wagner submitted after he had been invited o deal with
what the Cellermann Report had said in respect of the Hurlingham Property. It
perhaps should be noted that Mr Montana mentioned this affidavit when he
testified. What Mr Wagner said in his affidavit may be summarised as follows:
he was a representative of Midtownbrace; he and Mr Van Der Walt, who were
goad friends, had “engaged in joint ventures™, Mr Van der Walt had introduced
him to Mr Montana;, Midtownbrace and M Montana had agreed on a
development in 2015; the “full investment amount [totalling R11,5 million] was
paid over to Mr Montana; the company was satisfied with “the agreements” to
secure its investments, but had issued summons against Mr Montana “if he

defauits again”. That is the essence of what Mr Wagner said in his affidavit.

MrMontana's objection totheevidence that was led

1961. ¥ & clear from what has been set out above that Mr Montana was not in a position to

dispute what was n the documents in reiation to his property dealings In addition,
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insofar as payments for the properties, whether o him in respect of the properties in

which he had expressed an interest in purchasing for himself or his Trust, he was also

not in a position fo dispute what Mr Van der Walt had told his partners o had recorded

in handwriting on the Investec bank statement. In the circumstances, the relevant

factual matrix was not in dispute.

1962. Mr Montana however attacked the evidence in respect of the properties on the following

grounds:

1962.1.

1962.2.

First, he said that the Commission’s investigations were based on a 22-page
affidavit that Mr Paul O'Suillivan had submitted fo the police and the Werksmans
Report. As a result, he continued, the Commission was aligning itself with
certain people, whom he alleged had acted unlawfully in their investigations.
The short answer to this s as follows: as it was entitled to do, the Commission
considered what was said by PRASA in its application to review and set aside
certain contracts that PRASA had concluded with Siyangena; the documents
that it relied on were in the main contracts and communications that were
annexed o the Siyangena application papers; the more significant allegations
against Mr Montana related to the payments made in respect of the properties;
and the main source of that information was Mr Van der Wait's former partner,
Mr Nicholas Loubser, who made available to the Commission several important
documents, in particular documents that were provided o the investigators was
the transactional history of Precise Trade’s Investec bank account. In addition,
Mr Loubser gave oral evidence at the Commission. In the circumstances, there

i5 no merit in that complaint by Mr Montana.

Second, Mr Montana objected to the commentary on Mr Qellermann’s Report

being considered by the Commission. The difficuity with that objection is that,
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properly considered, the “commentary” that forms part of the Report is nothing
more than inferences lo be drawn from the facts, events and circumstances
that are detailed n the annexures fo Mr Oellermann's Report. OF course, where
the inferences that are drawn are not reasonable or do not flow from a proper
consideration of the documents annexed to the Report, they should not be and
are not accepted. On the other hand, if the inferences drawn are reasonable
and cogent, there can be no reason not to consider or adopt them. In the
circumstances, the approach adopted was to consider the contents of the
annaxures and determine what conclusions should be drawn, having regard o

the totality of the evidence led and the documents available.

Third, at a late stage in the evidence he was giving n respect of the property
transactions, Mr Montana asked that the evidence leader recuse himself an the
basis that he was “invested” in suggesting wrongdoing on Mr Montana's part

and had displayed bias.

Conclusions n respect of properiy_transactions

1963. The details set out above about how the agreements to purchase the Waterkloof,

Sandhurst and Hurlingham properties caime into being make the following clear. It was

Mr Montana who was a key figure in the purchases. It is correct that two of the properties

were fransferred to Precise Trade, but M Montana was a significant role player n all

three purchases.

1964. It might be noted that at some stage while he was giving evidence on one of the other

properties, Mr Montana said he had paid the deposit [seemingly n respect of the

Hurlingham Property] However, before he could be questioned on that payment, he

complained that the evidence leader was biased and he subsequenily brought an

application for the recusal of the evidence leader.
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1965. As regards M Montana’s role in the three transactions, the following matters bear

hi ghlighting:

19635.1.

1965.2.

With regard to the Waterkloof Property, the following emerges about Mr
Montana’s role. As far back as February 2013, Mr Montana and the seller, Ms
De Beer, concluded an agreement of sale. That deal, however, fell through. In
August 2014, Mr Montana again expressed an interest n the property. It was
then that an agreement was concluded with Mr Smith, the Trustee. Thereafter,
it was Mr Montana who asked the seller o change the name of the purchaser
from Mr Smith to Precise Trade. In addition, in mid-November 2014 it was Mr
Montana who walked through the house “to check some things". When Ms De
Beer moved out, on 26 November 2014 she handed the keys to Mr Montana
and on the following day told her neighbours that “the new owner of [her]
property was Lucky Montana®. She was in no doubt that the CC had sold the
property io M Montana and that the contracting entities were merely his alter

ego.

With regard to the Sandhurst Property, the following emerges about Mr
Montana's role. It was Mr Montana who signed the first offer 1o purchase on 26
October 2014, after he had attended a show day, which offer was accepted by
the seller. However, following a request by Mr Van der Walt on 25 November
2014, a new offer o purchase in the name of Precise Trade was drawn up,
which Mr Van der Walt signed on the following day. i recorded that the RS
million that the "deposit” [that had been paid pursuant to Mr Montana’s offer]
had been received on 7 November 2014. Even after the change in the name of
the purchaser, correspondence relating to the property was stil sent o Mr
Montana, whom the seller addressed as "Lucky”. When the costs were late in

being paid, in February 2015 t was Mr Montana who apologised o the seller
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and seemingly caused Mr Van der Walt to make payment on the day after.
Even after ownership of the property was transferred o Precise Trade [on 6
March 2015}, when the electricity account needed b be transferred, it was Mr

Montana with whom the estate agent and the seller communicated.

The Hurlingham Property was transferred o Mr Montana. Accordingly, his
direct link with the property cannot be disputed. However, even in respect o
this property, there was an attempt fo degise  that link, as emerges from the
following. After attending a show day in the second week of October 2014, Mr
Montana expressed an interest in purchasing the property, but asked that an
offer o purchase be sent o Mr Smith, the Trustee, who then submitted an offer
o purchase. However, on 30 October 2014 a new offer was made, but in the
name of the Trust. Nothing came of those offers. In addition, the first agreement
between Mr Montana and the seller had fo be cancelled and the transfer was

effected pursuant o a later agreement between Mr Montana and the seller.

As regards the sale by Mr Montana of the Parkwood Property, the following
matters are worthy of mention. The seemingly inflated price that Mr Van der
Walt, on behalf of Precise Trade, was prepared © pay for the property. Mr
Montana's agreeing to an addendum that, when implemented, involved
expenses of more than R1 million, which he was fo pay, but did not. Moreover,
the addendum stipulated that Mr Montana's friend would pay Precise Trade
rent of R20 000 month from 21 February 2015 but Precise Trade's bank
account does not reflect any rent being paid. Finally, it is clear that the parties
did not exercise their rights or comply with their obligations as these were set
out in the agreements. Significantly, M Montana had not even kept a record of
what had been paid in respect of the property or if the R439 000 that was

calculated o be owing had been paid.
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The foregoing confirms that Mr Montana played a central role n the sale of the
Parkwood Property and the purchase of Waterkloof Property, the Sandhurst Property

and the Hurlingham Property.

What Mr Van der Walt told his partners about the source of the funding for his purchase
of the Parkwood Property and the purchases of the Waterkloof Property, the Sandhurst
Property and the Huriingham Property and an anaiysis of Precise Trade's Investec's
transactional account suggests that there s a Ik between the payments for all four
properties and Siyangena. The deposit for the Hurlingham property was paid from those
monies. Mr Montana said that he had paid the deposit, but that & not what the
decuments show. A further question arises: why were there such efforts fo disguise his
involvement. Having regard to the foregoing, there is a reasonabie basis for concluding
that Mr Montana received an undue benefit from a Siyangena-linked entity, at ieast in

respect of the Hurlingham property.

These paymenis were made at a time when PRASA was concluding contracts with
Siyangena. As has been noted above, Mr Montana played a role in those decisions. Mr
Montana placed himself in a conflict of interest. White on the one hand PRASA was
concluding business contracts with Siyangena, he should not in his personal capacity
have been involved in any business transaction with Siyangena or entities or individuais
connected with Siyangena because Siyangena or those entities or individuais
connected with Sivangena could do favours for him so that in turn he could influence
PRASA to do favours for them or he, acting in his official capacity as GCEQ of PRASA,
couid remember that Siyangena or people o entities connected with Siyangena had
done favours for him in his personal capacity and reciprocate through PRASA. He ought
not o have: played any as he was conflicted. Morecver, he signed the addendum that

“emerged” only while there was litigation between PRASA and Siyangena.
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MR ROY MOODLEY

1969.

1970.

1971.

1972.

It will be instructive fo preface the evidence refating to Mr Moodley by recording the
following. When Public Protector Thuli Madonsela was compiling her State of Capture
Report, she submitted a list of 42 questions to President Zuma. One of them related to
his relationship with Mr Moodiey. President Zuma refused to answer the questions.
Moreover, there was evidence in affidavits submitted to the Commission that entities
connected to Mr Moodiey had received preferential treatment at PRASA and that on
several occasions Mr Montana intervened in this respect. In all, five withesses gave
evidence on Mr Moodley: Mr Molefe, Ms Ngoye, Mr Digiswayo, Mr Holele and Mr

Makwanatala Jacob Ramagothe.

The evidence indicated that Mr Moodley had direct or indirect interests n several
companies that provided services to PRASA, including Royal Security, Strawberry Worx
and Prodigy. A company of which he was the sole director, Hail Way, was also said to

have received a total of R550 million from Sivangena.

In his evidence, Mr Molefe told the Commission that he did not know Mr Moodley before
his appointment as Chair of the PRASA Board. However, he soon became aware that
the name Roy Moodley was on the lips of many at PRASA, with some describing him
as “the owner” of PRASA. He was told that Mr Moodley would often walk around with

managers in their work environment.

Mr Molefe gave examples of means by which Mr Roy Moodley intended to “capture”
him. On one occasion, Mr Roy Moodley invited him to a Golf Day that he had arranged
and, on another, Mr Roy Moodley invited him to the Durban July Handicap, telling him
that then President Zuma, Minister Jeff Radebe and other Ministers had been his guests
a the event every year. Mr Molefe declined both invitations. Mr Roy Moodley also

wished fo attend the US Masters with Mr Molefe i April 2015. Mr Molefe wriggled out
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of this. It should be recorded that in an affidavit in response, Minister Radebe denied
that he had attended the July Handicap as a guest of Mr Roy Moodley. And, in an

affidavit, Mr Roy Moodley disputed Mr Molefe's evidence.

in his response to Mr Molefe's evidence, Mr Montana said the following:'#* Mr Molefe
and Mr Moodley were close; Mr Molefe had told him (Mr Montana) that he and Mr
Moodley were to travel together to the US “to play the goif event™ he had not attended
any golf event organised by M Rov Moodley: and whilst he had not heard Mr Roy
Moodley being described as “the owner” of PRASA, he was aware that Moodley's
entities had contracts with PRASA. He also sald that Mr Roy Moodley had been
appointed “in Railways" in or about 1991, long before Mr Montana joined PRASA [in
2006]. Mr Montana said that Mr Molefe was relying on hearsay and rumours to back up

his claims of state capture.

in an affidavit, Mr Roy Moodley denied that he had tried to capture Mr Molefe and n
generail denied &l the allegations made by Mr Molefe. He alleged Mr Molefe had tried
to befriend him for his own personal benefit to secure sponsorships for himself and his
foundation. He said that it was M Molefe who had tried to pursue an association with
him, rather than the other way around. M Roy Moodley testified that t was Mr Molefe
who Initiated plans for the US trip but these fizzled out. He also denied Mr Molefe's

evidence about the July Handicap.

in her affidavit and evidence, Ms Ngoye dealt with a contract between PRASA and an
entity called Strawberry Worx. Her evidence may be summarised as follows. In July
2011 Intersite [a subsidiary of PRASA] and Umjanji (Pty} Ltd (Umjanji) had conciuded
an advenrtising agreement that was to endure for five years. In August 2011, with the

consent of PRASA, Umjanji ceded portions of its rights to Strawberry Worx and another

B3 His response begins at Page 163 of the Transcript.
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entity called Siyathembana Trading. Although Intersite was the contracting party,
received instructions from Mr Montana (as the head of PRASA) on how to deal with the

advertising portfolio.

Ms Ngoye said she was once summoned to a meeting with representatives of
Strawberry Worx. Present on behaif of Strawberry Worx were: 2 Mr Maharaj, Mr
Ashveer Dwaerkapersadh, Mr Selwyn Mocdley and a fourth person whose details
escaped her. At the meeting, she was given instructions by Strawberry Worx's
representatives on how to manage the advertising portfolio. She was also told the
following: she would have o take instructions from them; they had the power to remove
the portfolio from Intersite; they intended fo do s0, as she clearly did not know what she
was doing; and there were instructions from Mr Montana to take back instructions given
to attorneys Hogan Lovells, who were representing PRASA n litigation that had been
instituted by Primedia challenging the validity of the award of the advertising tender,
and that BBM Attorneys (who were not on PRASA's panel at the time) be appointed to

represent PRASA.

After the meeting, Intersite continued to manage the portfolio, but under difficult
circumstances, as threats of removing the portfolio from Intersite continued to be made.
However, on 20 May 2013, the threat of removing the porifolio was carried out n an
aggressive and bullish way by Ms Marlini Naidoo. She was described as the special
legal adviser in the office of the Group CEO. She arrived a Intersite’s office and
“conducted a raid”. Ms Naidoo tfold Ms Ngoye that she was “an officer of the court® and
had been instructed by Mr Montana to remove the Strawberry Worx files from Intersite.
Ms Ngoye called Mr Montana, who did not respond fo her call. She also called Intersite's
lead independent director, who was not aware of the instruction. Ms Naidoo proceeded

to remove the files.
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Ms Ngoye raised the issue of the removal of the files a an Intersite Board meeting that
had been scheduled for the following day. Mr Montana told her he had nothing fo do
with the instruction. At Ms Ngoye's request, a meeting of al relevant parfies was then
held a few days later. Present were Ms Hope Zinde (GM: Corporate Affairs), Mr Holele
who was based at Intersite at the time, Ms Naidoo and Mr Montana. One of the
aftermaths o the meeting was that Mr Marfin Chauke, the manager who was
responsible for the advertising portfolio, was placed on suspension. There s a dispute
as to what happened a the meeting and particularly who placed Mr Chauke on
suspension: Ms Ngoye says it was Mr Montana, whiie he claims that t was Ms Zinde.
k is not necessary o resolve this dispute, save to note that disciplinary action was taken
against another employee n respect of a difference of opinion aboul a contract that
PRASA had with an entity in which Mr Roy Moodley had an interest. It needs fo be
recorded that Mr Chauke's suspension, which was on full pay, endured for more than
two years. He was one of the employees who were brought back after the Molefe Board

had instructed that al suspensions of employees be investigated.

Ms Ngoye said that these evenis demonstrated just how powerful M Roy Moodley was

a PRASA.

When Mr Montana testified on this issue, he said that judgment n Primedia’s application
had been handed down recently and that PRASA had lost the case. He suggested that
that was because PRASA had dropped its opposition fo Primedia's application.
However, a perusal o the judgment makes & clear that the Judge said PRASA had
been wise Yo withdraw its opposition to Primedia’'s application lo have the award o

Umijanji of the tender set aside.

Mr Montana's responses o the evidence given by Ms Ngoye may be summarised as

follows: he was not aware of any link between Strawberry Worx and M Roy Moodley,
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nor was he aware of any link between Siyangena and Mr Roy Moodiey;"** he denied
giving instructions on how o deal with the advertising portfolio; ** he said he was not
aware of Ms Ngoye's meeting with Strawberry Worx at which she was told that she
would have to take instructions from them:'®*” he denied that Ms Ngoye had told him
that t had been suggested that Hogan Lovells should be removed as PRASA's
attorneys, but said that his legal adviser had later spoken about changing attorneys and
he supported the idea*® he was not aware that Maharaj Attorneys, who were also
acting for Strawberry Worx, were the last group of attorneys to handle the matter for
PRASA! 359 Ms Ngoye had not raised with him the threatened removal of oversight of
the confract from Intersite;'**® he also said that it was Ms Ngoye who as the CEQ o
Intersite who had signed the contract between Intersite and Strawberry Worx;'! he
also said that one of the reasons that Primedia was not awarded the contract again
was that PRASA was not getting value for the portfolio it owns;*? Mr Montana agreed
that the manner in which the files were removed was incorrect:'*3 but, he continued,
he did not agree with the way in which Intersite was dealing with the litigation that
Primedia had instituted after it was not awarded the tender;** he also disputed that
Intersite was required to manage the portfolio under difficuit circumstances; he said that
Ms Ngoye raised the issue with the Commission o implicate Strawberry Worx (and M

Roy Moodley);'*s* he denied that he had atlended the meeting that led to Mr Chauke's

1355 Page 86 of the Transcript of the thid day on which M Montana testified, namely 21 May 2021.
1358 Page 102

857 Page 104
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562 page 136

1363 page 141

1386 Page 143

1365 Page 144
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suspension;'* he also denied that Ms Ngoye had said he must put her on
suspension; *¢’ he also did not know i Mr Chauke had been suspended;'*® he
accepted that the management of the Strawberry Worx portfolio had been moved from
Intersite o PRASA;*5? as regards Ms Ngoye, Mr Montana said she was moved from
CEQO dof Intersite because the Intersite Board was not happy with her and she was
unhappy about being moved to PRASA as Executive Head of Group Legal. He
confirmed that he had asked her fo act when he went on leave n December 2014 and
thanked her when he returned:; ™ he denied that her dismissal had anything to do with

their refusal to assist with changes fo the Swifambo contract.'?’!

In his affidavit and cral evidence Mr Dingiswayo said that it was known at PRASA that
certain persons and entities wielded undue influence over Mr Montana and other senior
PRASA employees and that, f you crossed Mr Montana's path o attempted to ensure
that things were done lawfully and properly insofar as these entities and individuals
were concerned, he ruthlessly abused his powers and even arrogated o himself powers
that he did not possess.”*’? Being in Group Legal Services, he was often required to

deal with the maladministration that was pervasive at PRASA.

As an illustration of the foregoing matters, he testified on how concerns that he had

expressed about the lawfulness o otherwise of certain dealings between PRASA and

1365 page 157
B57 Page 163
1368 Page 171
1262 Page 175
13 Page 224
1371 page 227

1372 When he gave evidence, Mr Montana disputed this allegation: Page 10 of the transcript of the second day on
which Mr Montana gave evidence, namely 20 May 2021.
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an entity called Prodigy Business Services (Pty) Limited (“Prodigy”) led to his dismissal.

His evidence on these issues may be summarised as follows:

First, Prodigy had entered into a number of contracts with PRASA fo provide training
and other related services. Mr Roy Moodley was previously a director of Prodigy.
PRASA has since placed the validity of those contracts in dispute. It has applied 1o the
High Court to have different agreements purportedly concluded between it and Prodigy

reviewed and set aside.

Mr Dingiswayo testified that, as the validity of the agreements was before the High
Court, he did not wish to deal with that issue. Instead, he gave evidence on the manner
in which the agreements had been concluded. Mr Dingiswayo said that, when he raised
questions about the validity of one of the agreements, Mr Montana dismissed him. He
said that, when Ms Ngoye, who had questioned the fairness of his dismissal she, too,
was dismissed by M Montana. On the issues of how the contracts came into being and

how he came fo be dismissed, his evidence may be summarised as follows:

1985.1. First, on 10 June 2010, Ms Shunmugam an employee of Prodigy, sent a letter

o Mr Montana proposing some form of “partnership”. Mr Montana noted on the
letter that the proposal should be accepted in writing and an MOU be
concluded. A partnership agreement was signed by the two on 11 October
2010. Thereafter: on 30 August 2011, an addendum was concluded and on
3t Octeober 2012, a further aspect was added to the agreement, with M
Montana again representing PRASA. This aspect n effect required PRASA fo
pay Prodigy R24 000 per learner for a five-day course far 300 learners, which
meant that PRASAwould be reguired fo pay R72 million fo Prodigy. Thereafter,

on 10 May 2015, PRASA and Prodigy entered into an SLA.
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Second, n about February or March 2015, Mr Dingiswayo was asked by the
Contracts Manager at SCM to draft an agreement to reinstate and extend two
of the earlier contracts. After reviewing the matters, he raised a number of
compliance issues. On 1 April 2015, Prodigy sent an email to the office of the
Group CEOQ asking about outstanding payments. Mr Dingiswayo later raised
questions about certain issues relating o the drafting of the proposed
agreement and said, until they were addressed, he would not begin drafting the

agreement.

Third, on 10 April 2015 Prodigy sent a further email, this time setting out the
thrust and purposes o the agreements were. On 18 April 2015 M Dingiswayo
was asked fo finalise a draft of an SLA that had been sent to him. He raised
concerns about the draft in an email, which was also sent to the Group Chief
Procurement Officer, Mr Josephat Phungula. Mr Dingiswayo said that i
appeared that there was general acceptance that the contracts were invalid,
but a view was put forward that Prodigy was “innocent” and that PRASA should
therefore proceed with the transaction. On 18 May 2015, Mr Montana sent an
email contending that there was nothing wrong with the extension of the
contract and aileged that “certain contracts™ were being largeled and a “dirty

campaign” was being waged against him.

Fourth, at about 12h00 on the following day, that is 19 May 2015, Mr Montana’'s
PA phoned Mr Dingiswayo to say Mr Montana wished to see Mr Dingiswayo
urgently. Mr Dingiswayo asked if the matter couid wait until the following day.

He was told Mr Montana wished to see him personally that evening.

Fifth, M Dingiswayo arrived at Mr Montana's office and sat to meet with Mr

Montana, who thanked him for coming back to work from home and made light
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of this by chuckling. Mr Montana then told Mr Dingiswayo that he had been toid
that Mr Dingiswayo was one of the people that were working against the
interests of PRASA on a number of matters. He accused Mr Dingiswayo of
teaking documents to the Board and of abusing his position as one PRASA's
legal advisors, citing as an example that he had told PRASA employees to
cancel a tender. Mr Dingiswayo denied the allegations and said he had no such

power.

Sixth, but Mr Montana told Mr Dingiswayo that he was not interested in what
he had b say and that the only thing that he had called him for was to tell him
that he no longer worked at PRASA. He went on o say that the only thing that
he could discuss with Mr Dingiswayo was how much he would accept for his
coniract o be terminated. Mr Dingiswayo responded that he woutd not be party
to an unlawful termination of his own employment. He was told o collect his

letter of termination on the following day.

Seventh, M Dingiswayo noted that the meeting lasted just five minutes and
commented that he had driven for 30 minutes, one way, for a meeting of about

five minutes.

Eighth, Mr Dingiswayo called Ms Ngovye soon thereafter. She was outraged,
and arranged to meet Mr Montana the following day. The following day, Mr
Montana dismissed Ms Ngoye. The circumstances in which that came about

are set as follows by Ms Ngoye in her evidence.

1986. Ms Ngoye confirmed that she had received Mr Montana's email of 8 May 2015 about

the Prodigy contract. However, she added that during that period the Legal Function

had declined o be involved in assisting in amending the Swifambo contract as it had

not been involved in the negotiations and drafting of that contract. She also confirmed
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the following: Mr Dingiswayo’s advice in respect of the Prodigy contract did not accord
with instructions given fo him to amend and extend the Prodigy contract; in the evening
o 18 May 2015, Mr Dingiswayo called her to tell her he had been dismissed; she
immediately called Mr Montana and asked why he had dismissed Mr Dingiswayo who,
as general manager, reported to her. She said that she found it unacceptable and it was
a repeat of how Mr Montana had dealt with Mr Chauke. Whilst the interaction over the

phone did not go well, Mr Montana agreed o meet her the following day.

Ms Ngoye said in her affidavit: “We indeed met on © May 2015. The meeting started
at 18:00. By 18:05, Mr Montana told me he was dismissing me with immediate effect. |

received my dismissal letter on 20 May 2015."

What thereafter happened, in respect of Mr Dingiswayo and Ms Ngoye, is this: following
the intervention of Mr Malefe, who had prevailed on Mr Montana to follow the law in
applving discipline, Mr Montana agreed fto reinstate the two but within about a week he
suspended them. However, Mr Dingiswayo noted that other PRASA empioyees who
had not supparted the Prodigy contract were also placed on suspension. They returned
fo work after Mr Montana had left PRASA [in mid July 2015] without any charges being

proffered against them.

Three other matters raised by Mr Dingiswayo when he gave evidence on Prodigy and

Mr Roy Moadley's influence at PRASA are worthy of mention. They are as follows.

1989.1. First, PRASA's contracting with Prodigy breached other regulatory measures

as well. For exampie, Prodigy was not an accredited provider of train drivers.
Despite this, Prodigy charged PRASA for the development o training for the
train drivers. More warryingly, & charged PRASA penalties for non-attendance
by employees. These penalties were in contravention of the PFMA and

constituted wasteful expenditure.
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1989.2. Second, Mr Dingiswayo was of the view that Prodigy was favoured because

Mr Roy Moodley exercised undue influence over Mr Montana.

1989.3. Third, what happened fo him as a result of his not foeing M Montana's line on
Prodigy illustrates part of how the capture of PRASA was implemented: when
employees stood for what was proper, they were disciplined and often

dismissed.

1990. As regards the Prodigy contracts, when Mr Montana testified, he said the following: as
Mr Dingiswayo was not n PRASA's employ when the Prodigy contract was concluded,
his evidence on this issue was “hearsay™¥/? Mr Montana went on to say that there was
a background to the contract of which Mr Dingiswayo was not aware;'*’* the training
was for persons who did not have Matric and had gained PRASA an international
award:®’° it also appeared from his evidence that it was not clear precisely how much
training time each learner was to be given:'*’® it was not for Mr Dingiswayo fo decide
which contracts he would draft or whether counsel should be briefed:*’” Mr Montana
also accused Mr Dingiswayo of undermining his leadership and being part of a
“campaign” against him;"*’® among others who he said were part of this “campaign”
were Mr Molefe and Ms Ngoyi;™"® he conceded that no procurement process had been

followed before the Prodigy agreement had been concluded, but added that this was

1373 Page 11 of the secoend day's transcript
134 Page 25

1375 Pages 30-31

13 pages 91 o 93

1377 Page 107

378 Page 112

WS Pages 122-123
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because of the offer that PRASA had received from Prodigy;'** he also accepted that

the Legal Department had not been asked if the contract was valid. 11

As regards the details relating to Mr Dingiswayo's dismissal, Mr Montana said the
following: he had raised with M Dingiswayo the fact that he had cancelled contracts,
not just one tender;3%? as the appointments and dismissals of general managers were
the CEQ's responsibility, he decided to “fire” Mr Dingiswayo, who was “not working n
the best interest of PRASA"™ he said he had made up his mind fo dismiss M
Dingiswayo even before the meeting; ¥ he stated that the labour laws allowed for
summary dismissal "when you think a lot is at stake™'® he could not recall if Mr
Dingiswayo had told him that he would not be part of an unlawful process [in respect of
his dismissal], but said Mr Dingiswayo was unhappy that he was dismissed;'**¢ he also
said that he had cecnsulted the Head of Human Resources {HR), who had advised
against summary dismissal, but he weighed up the situation and decided on summary
dismissal;"*®" he said the meeting lasted 10-15 minuted;® as regards the question of
whether the appointment of Prodigy complied with section 217 of the Constitution, Mr
Montana said that the way in which section 217 of the Constitution was being interpreted
“has become an instrument to undermine transformation in the country; #% Mr Montana

said Mr Dingiswayo was bitter because he [Mr Montana] had fired him. =%

360 page 128
138! page 132
1362 page 137-138
1382 Page 146
1384 Page 148
1385 Page 151
1386 Page 156
1387 Page 161
88 page 162
6% Page 179
B9 Page 238
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k s convenient now to consider the evidence that Mr Holele and Mr Rakgoathe gave

on Mr Roy Moodley. t may be summarised as follows.

In about February or March 2017, Ms Shunmugan asked to meet Mr Holele to discuss
the issue of non-payments fo Prodigy. However, it was not Ms Shuwnugan who
attended, but Mr Roy Moodley. Mr Holele invited Mr Rakgoathe, a General Manager:
Group Compliance, to attend with him. However, when they got to the boardroom for

the meeting, t was not Ms Shunmugam who was present but Mr Roy Moodley.

Mr Holele said that Mr Roy Moodley complained that PRASA owed Prodigy a significant
amount and demanded that t make payment in full. Mr Holele found it irregular that
none of Prodigy's directors or employees were present and that it was M Roy Moodley
who was insisting on payment. Mr Holele said that the meeting was “very tense”. He
said he exptained that as the matter was before the court, they could not accede to his

demand before the court decision.

Mr Holele said that Mr Roy Moodley then told them that he was part of the top 15
decision makers in the couniry and made reference o media reports of an impending
Cabinet re-shuffle. Mr Holele said that Mr Roy Moodiey then threatened us that ‘big
changes® were coming and that we needed 10 ensure that we were on the right side of
these changes.” Mr Rakgoathe corroborated this part of Mr Holele’s evidence but added
that Mr Roy Moodley had also said that “he was involved” i the selection of CEOs of
SOEs. Mr Holele pointed out that the “big change” for PRASA was in the Cabinet
changes announced March 2017, in terms of which Ms Peters was replaced by M Joe

Maswanganyi as Minister of Transport.

In an affidavit that he submitied o the Commission, Mr Roy Moodiey emphatically

denied that he had met Mr Holele and Mr Rakgoathe.
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Mr Roy Moodley did not apply for keave to testify nor did he apply for leave to cross-
examine either Mr Holele or Mr Rakgoathe. He contented himself with filing an affidavit
notwithstanding that serious allegations had been made about him. Having heard the
evidence of Mr Molefe, Mr Holele and Mr Rakgoathe, and the substance of what they

said, the probabilities are that what they said is true and correct.

Aside from Mr Roy Moodley, according o the evidence led at the Commission, the other
person who enjoyed undue favourable treatment a PRASA was Mr Makhensa

Mabunda. The evidence on that issue is set out hereunder.

MR MABUNDA

3998,

2000.

i will be instructive to recall that evidence by Mr Molefe n respect of the Swifambo
tender had made several references o Mr Mabunda. Among the references were the
following. First, the proposal that Siyaya Ral Solutions had made o PRASA, even
before the Swifambo tender was issued, © lease locomotives to it and that he had
already suggested Vossloh locomotives to PRASA. Second, Mr Mashaba had told Mr
Molefe that it was Mr Mabunda who had told him to bid for the Swifambo tender; and
that it was someone from the S Group who had collected the locomotives tender

documents with the reference “Swifambo”.

However, in respect of Mr Mabunda and the Sivaya Group, t was Mr Dingiswayo who
had given the most direct evidence, though it was given in the course of complaints he
had made about the tole that Ms Makhubele had played in effecting payment of some
R59 million o the S group. The two issues should, however, be separated. In this
section, what Mr Dingiswayo said about Mr Mabunda and the S Group wil be

summarised.
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According fo Mr Dingiswaye, Mr Mabunda ceontrolled the Siyaya Group of Companies,
also known as “the S Group”. It had over the years received mare than R1billion of work
from PRASA. Mr Dingiswayo said that the entity that received a lot of work from PRASA
was Siyaya Consulting Engineers (Pty) Limited (Siyaya Engineers), which was

registered in 2006. It is now N liquidation.

Insefar as the relationship between Mr Montana and Mr Mabunda was concerned, Mr
Dingiswayo said that t was a matter of public record that they had worked together at
the Department of Public Enterprises and thereafter at the Department of Transport. He
noted that Mr Montana left PRASA on 15 July 2015. He said that, shortly thereafter, in
September 2015, three summonses were served on PRASA in respect of civil actions
instituted by the Sivaya Group of companies against PRASA for the payment of certain
amounts. The agreements on which two of the claims were based had been signed by
Mr Montana, and the one on which the third claim was based had been signed by Mr
Daniel Mthimkulu. The following year, and whilst the above three matters were pending,
the Sivaya Group instituted two further actions in the High Court against PRASA. The
agreements that formed the bases of these claims had also been signed by ©Mr

Montana.

The attorneys who represented the Siyaya Companies n the above matters were
Mathopo Attorneys. Based on instructions from the relevant business unit or division
that PRASA was not liable, the actions were defended. Siyaya Consulting Engineers
was voluntarily liquidated on 27 March 2017. When the actions had reached the pre-
trial stage, PRASA pressed far the disclosure and production o all documerds the
Siyaya companies relied upon. This is a process allowed by the Rules o Court in
litigation, but the Siyaya companies failed to disclose and produce any documents upon
which they intended to rely at the trial. In order o expedite proceedings and because

some of the agreements had arbitration clauses, the matters were referred to
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arbitration. However, the Plaintiffs sfill struggled to produce the documents. It was

agreed however that the arbitration would be held between 11 to 22 September 2017.

In the meantime, the Liguidators held an enquiry in terms of section 4171381 and 4181292
o the Companies Act. They subpoenaed a number of past and present PRASA

employees.

133 *417 Summoning and examination of persons as to affairs of company

(N

2)

3)

4

(3)

6

@

In any winding-up of a company unable o pay I8 debts, the Master or the Court may, & any time afler a
winding-up order has been made, summon before him or k any director or officer of the company or perscn
known er suspected o have in his possession any property o the company or believed © be indebted b
the company, of any perscon whom the Master or the Court deems capable of giving information
concemning the trade, dealings, affairs ar property of the company. (1A) any person summened under
subsection (1) may be represented at his attendance before the Master or the Court by an attorney with
o without counsel.

(a) The Master or the Court may examine any perscn summened under subsection {1) on cath or
affirmation concemning any matier referred to in that subsection, either crally er on written interrogatories,
and may reduce his answers o writing and require him to sign them. (b} Any such person may be required
to answer any question put b him or her & the examination, notwithstanding that the answer might tend
to incriminate him or her and shall, F he or she does so refuse on that ground, be cbliged o 5o answer &
the instance o the Master or the Court: Provided that the Master or the Court may conly cbfige the person
in question b so answer afier the Master or the Court has consulted with the Director o Public
Prosecutions who has jurisdiction. 5(c) Any incriminating answer of infermation directly cbtained, or
incriminating evidence directly derived from, an examination in terms of this section shall not be admissible
& evidence h criminal proceedings in a couri of law against the person concemned o the body corparate
of which he or she B or was an officer, except in criminal proceedings where the person concemed B
charged wih an affence relating to- (i) the administering or taking of an oath or the administering or making
of an affirmation; {ii) the giving of false evidence; (ili) the making of a false statement; or (iv} a failure o
answer lawful questions fully and satisfacterily.

The Master or the Court may require any such person & produce any books of papers in his custody or
under his control relating o the company but without prejudice B any lien claimed with regard © any such
books or papers, and the Court shall have power o determine al questions relating to any such lien.

If any person whe has been duly summoned under subsection (1) and to whom a reasonabie sum for his
expenses has been tendered, fails © attend before the Master or the Court & the time appointed by the
summons without lawful excuse made known o the Master or the Court & the time of the sitting and
accepted by the Master or the Court, the Master or the Court may cause Rim to be apprehended and
brought before him or k for examination.

Any persen summoned by the Master under subsection (1} shall be entitlted b such witness fees as he
waould have been entitled o f he were a witness in civil proceedings in a magistrate’s court.

Any person who applies for an examination or enquiry in terms of this section or section 418 shall be liable
for the payment of the costs and expenses incidental thereto, unless the Master or the Court directs that
the 6 whole or any part of such costs and expenses shall be paid cut of ihe assets o the company
concemed.

Any examination of enquiry under this section or section 418 and any application therefor shall be prvate
and cenfidential, unless the Master or the Court, either generally or in respect of any particular person,
directs otherwise.”

1392 418 Examination by commissioners

(N

(a) Every magistrate and every other person appointed for the purpose by the Master or the Court shall be
a commissioner for the purpose of taking evidence or holding any enquiry under this Act in connection with
the winding-up of any company. (b) The Master or the Court may refer the whole of any part of the
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Although this was not part of Mr Dingiswayo’s evidence, 1 is worth noting that, according
to the record o the liquidation proceedings, among those who gave evidence in support

of Siyaya's claims were Mr Montana and Mr Mthimkulu.

At this stage, it would be convenient to deal with the manner in which the Interim Board
that replaced Mr Molefe's Board dealt with the Siyaya's claims. This hecessitates a

consideration of the role played by its Chairperson, Ms Nana Makhubele.

MS NANA MAKHUBELE

2007.

2008.

It will be recalled that the relevant Siyaya Companies had instituted several civil actions

in the High Court against PRASA for the payment of certain amounts.

The trial bundles were o have been delivered and served by 25 August 2017. This did
not happen. PRASA made applications to Court o compel the Sivaya companies

comply with the pre-trial processes but to no avail. in the meantime, although the term

2

Q)

{4
{9

examination of any witness or of any enquiry under this Act 1o any such commissioner, whether or not he
is within the jurisdictlon of the Court which issued the winding-up order. {c) The Master, if be has not himself
een appainted under paragraph (a), the liquidator or any crediter, member or contributory of the company
may be represented at such an examination or enquiry by an attorney, with or without counsel, who shall
e entitled b interogate any witness: Provided that a commissioner shall disallow any question which i
irretevant or wouid in his opinion prolong the interrogation unnecessarily. (d) The provisions of section 417
{1A), (2) (b) and {5) shail apply mutatis mutandls in respect of such an examination o enquiry.

A commissioner shall in any matter referred © him have the same powers of summoning and examining
witnesses and of requiring the production of documents, as the Master who or the Court which appainted
him, and, ¥ the commissioner s a magistrate, of punishing defaulting or recalcitrant witnesses, or causing
defauiting witnesses to be apprehended, and of determining questions relating to any lien wih regard o
documents, as the Couft referred b in section 417. 7

f a commissioner- (a) has been appointed by the Master, he shaii, in such manner as the Master may
direct, report to the Master; or {b) has been appeinted by the Court, he shall, in such manner as the Court
may direct, report 1o the Master and the Court, on any examination o enqguiry referred to him.

Any witness who has given evidence before the Master o the Court under section 417 or before a
commyssioner under this section, shall be entitled, a his cost, ¥ a copy of the record of his evidence.
Any person who- {a) has been duly summoned under this section by a commissioner who is not a
magistrate and who fails, without sufficient cause, b attend a the time and place specified in the summons;
o {b) has been duly summoned under section 417 (1) by the Master o under this section by a
commissioner who is not @ magistrate and who- (i) fails, without sufficient cause, to remain in attendance
untll excused by the Master or such commissioner, as the case may be, from further attendance; {ji} refuses
to b2 sworn or D affrm as a witness; o (i) falls, without sufficient cause- (aa) to answer fully and
satisfactorily any guestion Jawfully put B him in terms of section 417 (2) or this section; or (bb) to produce
books cor papers in his custedy o under his control which he was required o produce in terms of section
417 (3) or this section, shall be guifty of an offence.”
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of office of the Molefe Board had ended on 31 August 2017, it was only on 17 October
2017 that a board was appointed. It was said to be an Interim Board. Ms Nana
Makhubele SC was appointed as its Chairperson. Why a normal Board was not

appointed is not clear.

Mr Dingiswayo noted that this was around the time that PRASA’s Audit Report would
have to be fingised. One would have expected that the most pressing issue for the
Board would have been the finalisation o the audit. Instead, according to M
Dingiswayo, hardly a month after the appointment of the interim Board, its Chairperson
started making enquiries about the litigation between Siyaya and PRASA. According to
Mr Dingiswayo, what happened in respect of the litigation may be summarised as

follows:

2009.1. First, on 14 November 2017, Ms Makhubele met with Ms Ngoye to enquire

after the cases involving the Siyaya Group. Pursuant thereto, upon a request
by Mr Dingiswayo, PRASA’s attorneys prepared a report. The report detailed
the defences that had been set out in the Plea in each matter. The report was

shared with Ms Makhubele.

2009.2. Second, Ms Makhubele responded with a report of her own in which she said

that she had been approached by the atlorneys of the liquidators and she was
in possession of an interim report of the Commissioner n the insolvency inquiry;
and that that report indicated that PRASA employees who had testified in the
liguidation inquiry had made “major concessions” in respect of PRASA’s
liability. Mr Dingiswayo said that Ms Makhubele asked for written reports from
the employees “to confirm their testimony”. Two employees compiled reports in

which they indicated that they had not made concessions.
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Third, on 30 November 2017, Mr Dingiswayo prepared a further report o
memorandum in which he pointed out the following: the delays in the litigation
were at the instance of Siyaya and the liquidators; the liquidators appeared to
have given preference o liquidation proceedings instead of preparing for the
arbitration, which would produce a binding outcome. He sent his report or

memorandum and the reports of the two employees b Ms Makhubele.

Fourth, on the following day, that is 1 December 2017, the Board held a special
meeting at which it resolved to suspend the panel of attorneys but did not

mention the Siyaya litigation.

Fifth, on 15 December 2017, a meeting was held between Ms Makhubele and
Mr Madimpe Mogoshoa, of Diale Mogashoa Inc, PRASA's then attorneys in the
Siyaya matters. Al the meeting, Mr Magoshoa was told to settle each of the
matters at the amounts given fo him. Mr Mogoshoa was told by Ms Makhubele
not to communicate with PRASA’s Legal Unit i regard to the litigation relating
to Sivaya companies. These instructions were confirmed nh a letter from the
Company Secretary later that day. However, when Mr Mogoshoa made the
offer to Mr Mathopo who represented Siyaya, Mr Mathopo told him that his offer
was not in accordance with his (i.e. Mr Mogoshoa's) client's istructions. This
was sitrange because how could Mr Mathopo know what instructions M
Mooshoa had been given by his clients. As a result, M Mogoshoa sent a
revised offer which was accepted. On 7 February 2018, this revised offer was

made an award by the appointed arbitrator.

Sixth, n early March 2018, Mr Dingiswayo became aware that Mr Mabunda
had indicated that he would be receiving monies from PRASA pursuant to an

application made to the High Court o make the arbitration award an order of
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court. On being requested, Mr Mogashoa furnished Mr Dingiswayo with a copy

of the papers.

Seventh, PRASA's Head: Group Legal Affairs, Ms Ngoeye then instructed
Bowman Gilfillan 1o deliver a notice 1o oppose the application, which had been
set down for 9 May 2018. Surprisingly, the attorneys represeniing the
liquidators were Mathopo Attorneys, the attorneys who had represented Siyaya

Engineers before it was liquidated.

Eighth, Mathopo Attorneys challenged Bowman Gilfillan's authority to act on
behalf of PRASA. A power of attorney signed by Ms Ngoye was filed to counter
this. However, Mathopo Aftorneys then wrote o Bowman Gilfillan to indicate
that they were n possession of a text message from Ms Makhubele saying that
Bowman's did not have the authority to represent PRASA. Mr Dingiswayo
communicated this o the Board by email on 8 March 2018, but no member of
the Board responded to the e-mail. Ms Ngoye sent a similar email to Minister
Blade Nzimande, who had just been appointed Minister of Transport. No

response was received from him.

Ninth, at the hearing of the matter on 9 March 2018 the following happenad.
Mr Botes, for the Siyaya Companies, had in his possession a letter on the
PRASA letterhead. The letter, which was addressed lo Diale Mogashoa
Attorneys, instructed them o concede to the Siyaya claims. The letter referred
o the conciusion of a "settlement agreement” that led to the arbitration award
being made. Mr Dingiswayo was surprised that Siyaya's legal representatives
were n possession of a privileged letter. Be that as it may, the order sought by
Siyaya and the liquidators was granted by Acting Judge Holland-Muter, who

ruled that PRASA's attorney did not have the authority to represent PRASA.
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Tenth, Group Legal Services then told the Board and the Minister that judgment

had been entered against PRASA.

Eleventh, in the meantime, Sivaya Companies and the Liquidators had
instructed the sheriff to attach PRASA's banking account and about RS9 million

was removed therefrom.

Twelfth, the Minister of Transport, Dr Blade Nzimande then called a meeting
with Ms Makhubele and senior PRASA employees, including Ms Ngoye and M
Dingiswayo. Al the meeting, Ms Makhubele was told to compile a report setting

out her version. PRASA's Group Legal was asked to do the same.

Thirteenth, upon instructions from the Minister, PRASA launched an
application n the High Court for the rescission of the judgment granted on 9
March 2018 and an crder interdicting the Sheriff from paying any money from
PRASA's bank account over to Siyaya. That application was granted, the

attached money returned and the judgment was rescinded.

2010. Seemingly, Ms Makhubele resigned from the Board with effect from the due date of her

report, namely 16 March 2018.

THE APPOINTMENT OF WERKSMANS ATTORNEYS

2011. As can be seen from several of the matters set out above, an issue that was raised on

numerous occasions in connection with the Molefe Boards aftempt to deal with

corruption at PRASA was the appeointment of Werksmans Aftorneys fo conduct

investigations intc matters first identified by the Auditor-General and thereafter by the

Public Protector. The issue was whether Werksmans had been properly appointed.
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Ms Ngoye gave evidence on this issue. Her evidence was based on a report that had
been prepared by her unit at PRASA for PRASA's new Board. The Report is dated 21
September 2020. Ms Ngoye confirmed the correctness of the Report. What was said in

the report and what she said in evidence may be summarised as set out heresunder.

Ms Ngoyiz's report

2013.

2014

2015.

First, Werksmans was appointed by way of a letter of engagement dated 6 August
2015. The letter was signed by Mr Nathi Khena, the then Acting Group CEO.
Werksmans was appointed o investigate irregular expenditure that had been identified
by the AG in the 2014/2015 financial year. The appointment was the culmination of
discussions between the 2014 Board and a consortium that was initially led by a
chartered accounting and auditing firm, Ngubane & Company {Ngubane), and later led
by Werksmans. According 1o Mr Khena, the decision to appoint Ngubane 1o conduct

the forensic investigation was based on Regulation 16A of Treasury’s Regulations.

Second, after an initial meeting with Ngubane, a further meeting was held. This meeting
included sub-contractors o Ngubane. Among them were Werksmans. The meeting was
told that the Board had decided that Werksmans would lead the team and not Ngubane.
The reasons given were: as Werksmans was a law firm, PRASA would be protected by
the attorney-client privilege n the work done by the consortium; Regulation 16A was
not applicable to the appointment; and Werksmans was one of the law firms on
PRASA's panel. A new letter of engagement was then prepared, which had been vetted

by Group Legal Services and then signed by Mr Khena.

Third, an issue raised by PRASA's Group Legal was negotiations on the method of
billing. But the Chairperson of the Board's Risk and Audit Committee, Ms Zodwa
Manase, responded: “if you want quality work, you don't negotiate fees". Initially, fees

were paid by the cost centre of legal fees and would be refunded to that cost centre
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later. Thereafter, however, payments were made from the cost centre of the Group

CEQ, who approved the invoices.

Fourth, from #ts inception until the final report was issued in 2017, the forensic
investigation and litigation that flowed from i were under the direction of the Board. The
role of PRASA’s Group Legal Services was fo assist the investigation team, provide
information and facilitate meetings between them and officials. Werksmans did not
report anything to Group Legal Services. Their reports were presented to the Board and
then the Minister of Transporti. Invoices were signed by the Company secretary and the
Acting Group CEQ. However, after Group Legal Services had suggested that their
services should be more productively used, they were allowed 1o see reports, but only

a Werksmans' premises.

Fifth, in June 2016, a meeting was held at which Group Legal Services thought the
costs of the investigations would be discussed but Ms Manase said she would discuss
the costs separately with Werksmans' lead pariner and the two refired to a separate

roorm.

Sixth, the initial scope o the investigation was the investigation of fruitless and wasteful
expenditure that the AG had found in the 2014/2015 financial year. After the Public
Protector had tabled her Derailed Report, the Board and National Treasury agreed fo
refer to Werksmans some o the investigations that the Public Protector had directed
be undertaken. This agreement increased the number of transactions from about 33 fo

about 140.

Seventh, the report notes that among the outcomes that flowed from the Werksmans
investigations were the review applications that the Board had instituted in respect of

the Swifambo and Siyangena contracts. These applications have been considered quite
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extensively earlier in this Report. I also noted that the investigation had highlighted

PRASA's fight against corruption.

2020. The parties who were mentioned in Ms Ngoye's report were invited to respond. They

did so by way of affidavits. Their responses are considered separately hereunder.

Werksmans' response

2021. Werksmans' response fo the evidence by Ms Ngoye s set out in an affidavit made by

Mr Bernard Hotz on 16 February 2021, read with an earlier affidavit dated 24 November

2020 that he had submitted to the Commission. The essence of Mr Holz's response

may be summarised as set out hereunder.

20211

2021.2.

First, the Special investigating Unit (SIU) was investigating various PRASA-
related matters, one of them being the appeointment of Werskmans. PRASA had
already instructed Werksmans to provide assistance fo the SIU in respect of
the SIU investigations and Werksmans did so. As regards the SIU's
investigation into the appointment of Werksmans by PRASA, Mr Hotz said that
Werksmans had given a detailed oral explanation to the SIU on 25 June 2020
and thereafter confirmed t in a letter dated 30 June 2020. Werksmans had not
heard from the SIU after it had sent the lefter, which had also been copied o

M Molefe, Ms Manase and Ms Ngoye.

Second, in the letter of 30 June 2020 Mr Hofz set out how Werksmans came
fo be appointed. In his letter, Mr Hotz said that after PRASA had decided o
appeint Ngubane, Werksmans was asked by a firm that was to provide
investigative capacity to Ngubane whether Werksmans was on PRASA's legal
panel and, i so, whether Werksmans would accept an instruction; Werksmans

confirmed that t was on the panel and would accept an instruction. it was
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invited to a meeting attended by Mr Molefe, Ms Manase and other firms whom

PRASA intended to engage for the investigations.

VMr Hotz said that at the meeting, Ms Manase said that Ngubane had been
appointed in terms of Treasury Regulation 16A and; t was also envisaged that
Ngubane would be leading the process. Thereafter, Werksmans met with
Ngubane B discuss, among other things, the methodology that could possibly
be followed in the investigations; however, no agreements were concluded
between Ngubane and Werksmans o any of the other firms pursuant to the

earlier meeting.

Werksmans had in the meantime concluded that it was not competent for
PRASA 1o utilise Regulation 16A fo appeoint Ngubane. It advised Mr Molefe and
Ms Manase o that view and also stressed the importance o attorney-client
privilege, which would only exist if PRASA instructed a firm of attorneys to
conduct the investigation and explained that, f Werksmans were appointed by
PRASA the attorney-client privilege would extend to service providers whom
Werksmans would appeoint. Mr Hotz's letter went on to say that PRASA
accepted Werksmans' advice and this led to engaging with Ms Ngoye for the
purpose of finalising the letter of engagement, which was signed by the Acting
Group CEC on 6 August 2015. It was only then that Werksmans commenced

rendering its services.

Mr Hoiz's letter stressed that at the time of its engagement, Werksmans was
(and still is) a member of the PRASA legal panel and as such PRASA was
lawfully entitled to appoint Werksmans for the tasks and n the manner it had.
It also peointed out the following: t was Werksmans who had appeointed the

different service providers; after it was appointed, Werksmans engaged on
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numerous occasions with among others, the Board, representatives of National
Treasury and the AG's office, Minister Peters, the Head of Scopa (Mr Themba

Godi) and law enforcement.

Third, in his affidavit, Mr Hotz disputed the correciness of certain conclusions
reached by the AG ih respect of PRASA's appointment of Werksmans. In this
regard, Mr Hotz said that the AG's conclusion that no SCM process had been
followed by PRASA in the set-up o the legal panel was incorrect. He said that
this was because a proper tender process had been followed by the South
African Rail Commuter Corporation Lid (SARCC) and the SARCC's name was
changed to PRASA by the Legal Succession Act. ®** The SARCC had lawfully
appointed a panel and accordingly PRASA was not required fo conduct a fresh
tender process. The AG had also concluded that no SCM process had been
followed when selecting suppliers from the panel and not &l services providers

had been given a fair chance o compete with Werksmans for this service.

In his response fo this conclusion, Mr Hotz said that PRASA's SCM policy n
place at the time permitted the development and maintenance of a database
and obtaining of quotations from persons on the database; but the policy in
place a that time also permitted PRASA fo deviate from the requirement o
obtain more than one quotation n certain circumstances; one of those
circumstances was in respect of single source or confinement, which PRASA
was permitted io use, but only in respect of professional services such as legal
and, which s in addition approved and ratified by the Group CEOQ. Mr Hotz's
affidavit stated that PRASA formed the view that the requirements for

confinement were satisfied forWerksmans' appointment as a professional legal

139 The Legal Successicn o the South African Transport Services Act, No 9 of 1989
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service provider. Accordingly, Mr Hotz said that there was no merit n the

allegations made by the AG's office.

Fourth, as regards the June 2016 meeting when he and Ms Manase refired fo
a separate room fto discuss the issue of Werksmans' costs, Mr Hotz said that a
private discussion was necessitated by the following: from the commencement
of the Werksmans' investigation, they were not operating in “friendly waters”™;
many people n PRASA did not welcome the investigation; measures were
taken to interfere with the investigation, destroy o conceal evidence, mislead
investigators and be generally cbstructive; this was because the evidence that
had been gathered suggested that PRASA was “plagued by corruption”; as a
result, one of the other measures used was to delay payment of Werksmans'
invoices; because Mr Molefe and Ms Manase were the driving force behind the
initiation and continuation of the investigations, he [Mr Hotz} informed them of
the non-timeous payments; however, he had at the outset cautioned them that
their interactions should be confined to a small group of trusted persons within
PRASA; that is the reason that only one copy of Werksmans' Reports would be
presented to Mr Molefe and it was for him to decide to whom to make the
Reports available; in June 2016 their invoices had again not been paid; it was
to discuss the delay in payment of those invoices that he had asked to meet
separately with Ms Manase; and their outstanding invoices were eventually

paid.

Ms Manase's response

2022. Ms Manase dealt with the issue of the appointment of Werksmans in her affidavit. What

she said n her affidavit may be summarised as follows: after the Board had received

the AG's report on irreguar and fruitless expenditure, it resolved to investigate so as o
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prevent further irregular and fruittess expenditure; the Board also approved the use of
Regulation 16A; & delegated the responsibility o appoint a service provider o iis
chairperson (Mr Molefe) and Ms Manase (as the chair of its risk and audit committee);
Ngubane was appointed in terms of Regulation 16A; a member of a forensic team that
Ngubane had engaged, BCPS, introduced them to Werksmans; BCPS said t was
standard practice that a firm of attorneys is appointed to lead the investigations, so that
attorney-client privilege could be claimed in respect of the investigations; she and Mr
Molefe agreed that Werksmans could be appointed to lead the investigations, provided
they were on PRASA’s panel of attorneys; in the meantime Werksmans had advised
that because PRASA was a Schedule 3B entity for the purposes of the PFMA,
Regulation 16A could not be utilised; after Ms Ngoye confirmed that Werksmans was
on PRASA’s panel, Werksmans was appointed to lead the investigations; Ms Ngoye
had also informed her that attorneys on the panel were not appointed on a quotation
basis, but on a rotation basis; upon her request, Ms Ngoye had informed her that,
provided that one adjustment was made to Werksmans' rates, she was satisfied that
Werksmans rates were reasonable; and the agreement with Werksmans was thereafter
signed on PRASA's behalf by its then Acting Group CEO, Mr Nathi Khena, on 6 August

2015.

As regards the investigations, Ms Manase said the following: she and Mr Molefe met
with the forensic team regularly; as the investigations were sensitive, only she and M
Molefe were privy to some of the information that was obiained; after the Public
Protector's Derailed Report, in order fo reduce PRASA’s cosis, she asked that
investigations that the Werksmans team had not started be referred to National
Treasury; she pointed out that when the agreement with Werksmans was signed, there
were 33 contracts; thereafter, following a meeting with National Treasury on 2 March

2016, t was decided that, in respect of the Public Protector's remedial action,
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Werkmans would investigate 141 contracts and Treasury would investigate 220

contracts.

As regards the outcome of the Werksmans investigations, she said: of the 141 matters
investigated by Werksmans, 66 had been referred to the DPCI by the time she had left
PRASA in April 2017; and PRASA had succeeded in sefling aside the Swifambo and

Siyangena contracts.

Ms Manase denied that she had told Ms Ngoye: if you want quality, you don't negotiate

fees.

MrMolefe'sresponse

2026.

In a separate affidavit dealing with the allegations made by Ms Ngovye, Mr Molefe said
the following: Werksmans had been appointed to PRASA's legal panel prior b his
tenure as Board chairperson; after receiving the AG's draft report on fruitless and
wasteful expenditure n June and July 2015, the Board had mandated him and Ms
Manase [in her capacity as chair of its Audit and Risk Management Committee] fo
ensure that the investigations recommended did happen; Ms Manase was o the view
that Regulation 16A could be ufilised fo fast track the appointment of a service provider;
it was thereafter that the appointment of Werksmans was made by Mr Khena; he and
Ms Manase met frequently with Werksmans; and the reason that he and Ms Manase
had adopted a hands-on approach was management's reluctance or refusal

cooperate with the investigation.
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Analysis

2027.

2028.

2029.

it is considered that there are three significant issues that arise in respect of the Molefe
Board's appointment of Werksmans to conduct the investigations that the AG and the

Public Protector required.

The first B the lawfulness, propriety and fairness of the appointment. In respect of this
issue, what emerges from the foregoing is that it does not appear that a procurement
process as such was foliowed when first Ngubane and thereafter Werksmans were
engaged by PRASA. It appears that the appointment of Werksmans was made on the
basis that it was one of the law firms on PRASA's panel and that PRASA was entitled
to rely on its “single source or confinement powers” o appeint Werksmans, as it was a
professional legal service provider. In the circumstances, whilst it may have been lawful
for PRASA to appoint Werksmans, given the scope of the work and the duration for
which the services were to be procured, t may appear o have been unfair fo other

service providers.

The second issue raised about the appointment of Werksmans related to their fees.
This was a matter that Minister Peters emphasised as having been a great concern o
her. That is that the costs associated with Werksman'’s investigations were growing all
the time and at some stage had exceeded R100 million and yet the Board was not able
to give Minister Peters an estimate of the costs that PRASA would incur n respect of
the investigations. t appeared as ¥ the Board took the view that those who raised
concerns about the legality of the appointment of Werksmans and who raised the issue
of the costs of the investigation were people who were against the investigation of
corruption and maladministration at PRASA. While the Molefe Beard rightly wanted to
hold wrongdoers accountable, it appeared not to want to be held accountable itself for

how the funds were spent.
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The unfortunate result is that much of the good work done by the Board and Werksmans
in the fight against corruption at PRASA was hindered by allowing the appeointment of
Werksmans and the insistence on the continued utilisation of its services to be a major
distraction. The Molefe Board, as well intentioned as it was, would have done more to
root out corruption at PRASA had it adopted a mere nuanced approach to questions
about its appointiment of Werksmans and the containment cf the legal costs relating fo

the investigations.

The observations made above about the Board's approach & not fo be understood as
an acceptance cf the treatment meted out to the Molefe Board by Minister Peters and
the Portfolic Committee. They too were under a duty to ensure that corruption was

rooted out from public entities. In this they failed.

it perhaps shouid be reiterated in this section that of the Report that Mr Montana on
several occasions criticised the appointment of Werksmans and accused them of
engaging in illegal surveillance, an allegation that Werksmans denied. Some of these

matters have already been considered above.

Mr Montana alsa raised several matters not directly connected fo allegations that were
made against him which he was required to respond i when called as a witness by the
Commission. The more significant of those matters are considered in the next section

of this Report.

MATTERS RAISED BY MR MONTANA

2034.

While Mr Montana was entitled fo set out “his side of the story," many of the matters
that he dealt with in his affidavit were not relevant to the Commission’s terms of
reference. Members of the Commission’s investigating and legal teams dealing with

PRASA-related matters sought fo persuade Mr Montana fo exclude those parts of the
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affidavit that did not fit into the Commission's terms of reference. Mr Montana took
offence at this suggestion and alleged that the Commission was attempting to “curtail”
his evidence. He accused the Commission of depriving him of the opportunity to tell his
story and the “real story of PRASA™ and refused o accept the excising of the irrelevant
parts of the affidavit. Mr Montana's approach could not legitimately be countenanced.
The main reason is that this 5 a Commission whose terms of reference set out the
matters it should deal with. It is perhaps important to stress that this is not a Commission
into PRASA, although given what has emerged about PRASA at the Commission, i
may well be that a separate commission should be established to lock at the wrongs at
PRASA. Be that as it may, given the firm position taken by the Commission’s legai and
investigating team, on the one hand, and Mr Montana, on the other, a stand-off ensued

about Mr Montana's giving evidence.

Eventually, Mr Montana was served with a directive in terms of Regulation 10(8) of the
Commission's Regulations requiring him to respond under cath to the evidence of Mr
Maolefe, Ms Ngoye, Mr Dingiswayo and the Report of Mr Oellermann. However, Mr
Montana did not comply with the directive to furnish the Commission with affidavits that
set out his responses to evidence against him. The purpose of requiring such responses
was o identify precisely what was being disputed and thereby curtail the time spent on
oral evidence. As a result of Mr Mantana's failure to comply with the directive, & became
a time-consuming exercise o get answers from him when he did testify. As noted
above, he did not agree o answer all questions relating to the property transactions,

and he said saying that the evidence leader was biased.

In order to ensure that the public heard from Mr Montana himself his response to the
allegations made against him, M Montana was accommodated. However, as regards

his affidavit, the problems remained until the very end Eventually, the Commission
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admitted the affidavit. But not all the original annexures form part of the affidavit that

was admitted.

As emerges from what has been set cut above, Mr Montana's responses to evidence
made against him by different witnesses were included in the sections of the Report

where the evidence against him is set out are set out.

In addition o setting out his responses, however, among the more significant issues

that emerged when M Montana gave evidence or n his affidavit are the following.

Early in his evidence, he delivered what he described as his “opening statement to the
Commission”. The opening statement throws some light on his views on the
Commission, the role of SOEs and allegations made about them generally and at the
Commission. It is accordingly instructive fo set out some of what he said on these

matters. They are set out nn the paragraph immediately hereunder.

20391. First, he had written t© the Chairperson on 26 July 2019 asking for an

opportunity fo testify [on] a whole range of issues that he intended fo address,
but the Commission ®%* wanted to curtail his evidence and wanted him to take
out some paris that dealt with the appointment of Werksmans Attorneys [by the

Molefe Board] fo investigate allegations of irregularities. =

2039.2. Second, as pointed out earlier, he asked the Commission to subpoena the

bank accounts of Mr Molefe, who was “the most preferred witness of this

13%4 This was clearly a reference b members o the Commission's Investigating and Legal Team deaiing with the
Investigations Into PRASA. |t needs b be placed on record that there was no attempt on the part of the
Commission not to deal with the complaints relating o the appointment of Werksmans by the Molefe Board.
In this regard, k s warth noting that the appointment of Werksmans was an Issue that was raised on several
occasions by Minister Peters and the Portfalio Commitiee. For the record, the members of the Commission’'s
Investigating and legal teams deny that there was any attempt to curtail the evidence relating to the
appointment of Werksmans.

95 pf Page 11 of the Transcript of the first day on which he testified, namely 16 April 2021 (first day's transcript).
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Commission” "% and those of his Foundation. It perhaps should be noted that
on this issue the Commission did not accede fo the request as no proper basis

existed to do so.

Finally, it is necessary to refer to certain to certain points made by M Montana
in his affidavit. Mr Montana made the following points: there appeared fo be a
split n the ANC, between those deemed to be associated with former President
Zuma and the so-called State Capture project and those seemingly opposing
them; the ANC o some of its leaders were either beneficiaries of payments by
companies that were contracted o PRASA or directly from PRASA; as the
Group CEQO, he worked very closely with the ANC; ANC leaders would put
pressure on many CEQs of SOEs and public entities 1o assist the ANC or
entities that t said belonged to “the movement”; the “dominant view and
practice in the party” was that cadres “deployed” in positions of power should
assist the party financially, the ANC “would ask many of us in ieadership
positions of SOEs and public entities” fo get contractors fo contribute financially
io the party, he had once agreed to meet companies o whom the ANC owed
money to see f “we could assist them in the future"; although the ANC had
denied that t had ever received money from Swifambo, Mr Mashaba had
confirmed to Mr Montana that he had made payments to the ANC; the ANC,
through instructions from the Minister of Transport, had over years used
PRASA transport services without paying, and PRASA had also provided
dozens of trains and more than 200 buses for the ANC's Centenary

Ceiebrations in 2012.

3% Page 23.
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Mr Montana also testified that on two separate occasions he had been approached by
Minister Peters to provide transport for ANC events. First, in 204 the request was o
provide “PRASA buses” for a large gathering of traditional leaders in the North West
Province. He said that he refused to comply with the request despite being told that “he
was defyving the movement”. He said he refused fo provide the buses as Autopax would
have lost an estimated R40 million had the buses been provided. Second, n January
2015 Minister Peters had asked him to provide trains and buses for the ANC's January
8 celebrations in Cape Town as she was “under pressure”. On this occasion, he said,

he put together a transport plan for the event.

Former Minister Peters' response o these allegations was as follows. She said that in
January 2014 she had approached Mr Montana after she had been told by former
Minrster Bathabile Dlamini that she had not been able fo get hold of Mr Montana o
ascertain the process o follow o secure Autopax buses and a quotation for the use of
the buses. Former Minister Peters said that there had been no suggestion that the
buses were b be made availabie free of charge. She said that she was not aware of M
Montana's refusal of his being told that he was “defying the movement”. As regards her
request b Montana n January 2015, she said she had asked Mr Montana to provide a
quotation and assistance with the use of the trains. She stated that she had not made
the request b him in his capacity as PRASA’s Group CEO of b make the trains
availabie for free or without following the usual processes “when such services are

enlisted”.

In response 1 allegations made n Mr Montana's affidavit, against Dr Zweli Mkhize
personally, of n his capacity as Treasury-General of the ANC, Dr Mkhize filed an
affidavit in which he said that Mr Montana had made similar allegations in the past and
that he had responded o those allegations in a letler b Parliament's Public Enterprises

Portfolio Commitiee. A copy of his letter was annexed b his response o the
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Commission. The thrust of what is set out in Dr Mkhize's response and letter is as
follows: when Mr Montana visited the ANC's Headquarters at Luthuli House, he would
“come and greet”; Mr Montana had on a few occasions offered 1o let Dr Mkhize know ¥
there were private business people who were willing to offer a donation o the ANC,
though such offers were not linked o PRASA contracts; he and Mr Montana had never
discussed a donation [to the ANC] that would be solicited through a PRASA contract;
he confirmed that Ms Maria Gomes had made donations to the ANC, but he said that
the meney was not “derived from PRASA contracts”, and at some stage Mr Montana

had asked him b meet a PRASA service provider, but he refused to do so.

On any basis, the evidence given by Mr Montana s highly worrisome. It suggests that
people whom the ANC deployed 1o leadership positions in SOEs were expected 1o
secure benefits for the ANC from service providers o which the SO Es awarded tenders.
On Mr Montana's version, he did attempt to secure such benefits for the ANC: according
to him on one cccasion he undertook to see what he could do for the companies “in the

future”.

The evidence of former Minister Peters & equally worrisome. Even on her own version,
in early 2014 she had asked Mr Montana to assist the ANC by providing PRASA
transport in 2015 and had succeeded in getting him to provide the ANC with PRASA
transport in 2015. It is so that former Minister Peters said that she expected that the
ANC would have to pay for this. Yet, what is missing from her response to Mr Montana's
allegations & that she followed up on the issue of payment. Given that she was the
Minister , there would have been a duty 1o do s0. She does not seem to have asked for
any quotation first which one would expect anyone who was going to pay for such

transport to request.
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Mr Montana's recusal application

2045.

2046.

2047.

Mr Montana appeared before the Commission on rnumerous days. His appearance
came as a resuit of a summons that was served on him. He was given a lot of time to
put his side of the story which he did. Towards the end of his evidence he applied for
the “recusal” of the Evidence Leader, Mr V Soni SC. He advanced two grounds for that
application. The one was that Mr Soni i biased and the other was that Mr Soni had a
conflict of interest. Mr Montana was given an opportunity to deliver written submissions.
The Commission's Legal Team dealing with evidence relating to PRASAwas also given
an opportunity to deiiver written submissions. Both sides delivered written submissions.
| previously dismissed Mr Montana's application and indicated that the reasons would
be furnished at the time of the release of that part of the Commission 's Report that

relates fo PRASA. These are the reasons.

To support his conientions of bias, Mr Montana stated that the request or application
for recusal of the Evidence Leader was justified because the Evidence Leader acted
dishonestly, conducted himself disgracefully and withheld critical information from the
Commission and witnesses. He further argued that the Evidence Leader aligned himself
with “a pariicular narrative about the issues and challenges facing the Passenger Rail
Agency of South Africa.irrespective of the facts of the matter”. Mr Montana further
stated that Adv Soni was subject to, and indeed, under outside interferences,

particularly the network under the Werksmans Attorneys.

According Io M Montana, the facts that showed bias on M Soni's part included: first,
the curtailment of his evidence with the ultimate goal of feeding into the predetermined
agenda and to protect certain individuals; second, the selective use of evidence which
did not support the predetermined outcome being discarded, for instance, the evidence

of Karen De Beer and Louis Green and the total ignorance of Mr Wagner's affidavit
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which disproved allegations that properties were bought for Mr Montana; and third, the
conduct by the Evidence Leader to keep certain letters submitied by Mr Montana and

certain evidence from reaching the Chairperson of the Commission.

On the aspect of conflict of interest, Mr Montana submits that Mr Soni was completely
conflicted and should not have been permitted to be the Evidence Leader for the
PRASA workstream. Te this end, Mr Montana stated that Adv Soni was at some stage
asked to provide an opinion by Werksmans Attorneys regarding possible criminal
liability of Mr Mentana for what had happened at PRASA during Mr Mentana's tenure
as GCEO of PRASA. Mr Montana states that Adv Soni admitted this during the
Commission's hearings and as such, it was dishonest of him fo not have disclosed this
fact & the very beginning. He stated that Adv Soni had a duty to disclose fo the
Chairperson that he had done work for PRASA and Werksmans Attorneys and allow

the Chairperson to make an evaluation of whether there was a conflict of interest.

Mr Montana also supported this ground by stating that Adv Soni acted as a Judge in a
matter regarding PetroSA, which was Chaired by the very same M Popo Molefe. He
referred fo what he said was a commonly held view about the judgment of Adv Soni in
that matter involving Mr Popo Molefe. Mr Montana further submitted that Adv Soni was
an evidence leader &t the Jali Commission and Ms Zodwa Manase, who was a forensic
investigator at that Commission, was a member of PRASA Board. He states that Ms
Manase submitted an affidavit to the Commission and all these when viewed in the light
of the relationship they {Adv Soni and Ms Manase) had, placed Adv Soni in a
compromised position —a conflict of interest. According to Mr Montana, Adv Soni fails
the test of integrity, honesty and fairness —a test reasonably expected of any officer of
the court. He said that, objectively speaking, Adv Soni could not act in a fair and

unbiased manner.
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2050. Mr Montana thus argued in conclusion that, “a reasonable apprehension of bias” existed

and, owing to that, Adv Soni should recuse himself or should be recused by me.

2051. Adv Soni did not make any written submissions. Adv Soni elected not 1o deal with other
matters that had been raised by Mr Montana except the issue and allegation that Adv
Soni was conflicted. He responded io allegations of conflict of interest during Mr

Montana's oral testimony at the Commission. This & what he said:

"l am nol going to deal with other malters that Mr Montana has raised. Mr Montana
says | am conflicted. As the — an officer of court and | accept this 5 not a court but
in general | am deeply conscious of not involving myself in activities that might
involve a conflict. So | want o place on record | have never been brisfed by
Werksmans Atiorneys i any matier involving PRASA or Mr Montana. This is not
the first time Mr Montana has raised it. He has raised it with journalists who
communicated with me and out of concern | wrole b the lead counsel of the

commission Mr Pretorius and placed on record.”

2052. Adv Soni continued:

"l have never been briefed by Werksmans Attorneys i respect of either Mr Montana
a PRASA ever before or after the commission. | was briefed by Werksmans once
about fourteen/fifteen years ago n a matter in Durban it was a commercial matier i
had nothing ©o do with PRASA. In regard tb PRASA one matter on which | was
briefed was a matier in which | was asked fo give an opinion on whether criminal
charges could be brought against M Montana. | am surprised that Mr Montana
thinks that that disqualifies me because that opinion said that given the position Mr
Monfana occupied he could not be criminally involved. But t had nothing to do with
anyihing that the commission & in. And Chairperson when | came o the commission
| was not aware of what stream [ would be fitted into.”

2053. In my view Mr Montana's application for the “recusal” of Mr Soni can be disposed of on
the facts. Mr Soni k an evidence leader in a Commission of fnquiry. As such he ks
entitled to question witnesses and fo test their evidence so as to help the Commission
establish the truth about the matlers it s investigating. There s no evidence justifying

the conclusion that Mr Soni plays the role of evidence leader n a manner that has
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revealed that he is biased against Mr Montana. Mr Soni has not withheld any information
from me that needs fo reach me. With regard to Mr Montana complaining that Mr Soni
sought to curtail his evidence, | wish to point out that every witness' evidence i curtailed
if it is irrelevant or, in the context of this Commission, if though relevant, is not significant.
This has to be done because the Commission does not have all the time in the world fo
hear all evidence. | am satisfied that Mr Montana's complaints against Mr Soni are not

supported by evidence.

], therefore, dismissed Mr Montana's application on the basis that his complaint was not

supported by the facts.

There are two further matters that should be addressed in this Report. The first is the
failure to appoint a8 permanent, as opposed to an Interim, Board for more than three
years and a permanent, as opposed io an Acting, Group CEQO for some five and a half
years. According to an affidavit presented to the Commission by the Office of the Auditor
General, those failures contributed to instability at PRASA. The second is this.
Notwithstanding that there is now a permanent Board, t would appear that the instability
continues, seemingly being the result of the authoritarian manner in which the new
Board is conducting itself. What is disturbing s that the approach o the exercise of
power by the new Board in respect of labour-related matters 5 somewhat reminiscent
o the Montana era, which was so graphically captured by Ms Madonsela in her Derailed

Report. These two issues are considered in the next section of this Report.

INSTABILITY AT PRASA

2056.

After the expiry of the term o office of the Molefe Board, only Interim Boards were
appointed — until 22 October 2020 when a permanent Board was appointed. This means

that PRASA did not have a permanent Board for some three years and three months.
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2057. Similarly, after Mr Montana had left PRASA as Group CEO on 15 July 2015, only Acting
Group CEQs were appointed — until 24 February 2021 when Mr Zolani Kgosietsile
Matthews was appointed as the Group CEO. This means that PRASA did not have a

permanent Group CEO for more than five and a half years.

2058. In an affidavit prepared by the late Mr Thembekile Makwetu, who was the Auditor
General at the time, and subsequentty submitted to the Commission by the Office of the
Auditor General, he said that he had drawn the attention of the Minister to the following

matters. 3%

20581, First, from November 2016, there was instability in the Board and from 1

August 2017, there was no permanent Board.

2058.2. Second, from July 2015 only acting Group CEOs were appointed.

2058.3. Third, the instability in the Board and at PRASA’s key management level were
negatively impacting PRASA’s operations and contributed 1o the collapse of the

control environment.

20584. Fourth, the instability in the Board and at PRASA’s key management level were
negatively impacting PRASA's operations and contributed o the collapse of the

control environment.

2058.5. Fifth, irregular expenditure had increased from R100 miliion in 2013/14 fo

R24.2 billion n 2017/18.

1397y Makwethu unfortunately passed away before he could sign the affidavit. But the correctness of what i set
out in this Report from that affidavit has been confimned by another officer from the office who also has first-
hand knowledge of the matters contained herein.
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2058.6. Sixth, the instability in the Group Chief Executive Officer position was also

troublesome.

2059. However, notwithstanding that the Auditor General brought the foregoing quite
worrisome maters to the attention o the respective Ministers of Transport, the
unsatisfactory situation was allowed fto persist for close to six years. In the
circumstances, it is necessary to ascertain the following: whose responsibility it was o
make those appeintments; if the repository of power did not make those appointments,
whose responsibility 8 was o hold the repository of power accountable; and should
anyone be held accountable for the failure to appoint a permanent Board for more than

three years and a permanent Group CEQ for close to six years.

The relevant statutory and regulatory provisions

2060. The issue of the appointment of the Board of PRASA is dealt with in section 24 of the
Legal Succession o the South African Transport Services Act=® (“the Legal

Succession Act™). Section 24 reads:

(1) The affairs of the Corporation [PRASA] shall be managed by a Board of Control of
not more than 11 members including the chairman, who shall be appointed and

dismissed by the Minister.

(2) Al least
(8) one of the members of the Board of Control shall be an officer n the

Department of Transpaort;

(b} one of the members of the Board of Control shall be an officer in the

Department of Finance;

398 No 9 of 1989
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(bA) cne of the members of the Board of Confrol shall be an officer n the Department
of State Expenditure;

{c) one of the members of the Board of Control shall be nominated by the South
African Locd Government Association recognised in terms of section 2(1)(a)
of the Organised Local Govemment Act, 1997 {Act 52 of 1997);

(d) three of the members of the Board of Centrol shall have experience in the
management of a private seclor enterprise.

(3) The Minister shall appoint the Corporation's first Board of Conirol with effect from
the date referred to in section 3(1)"13%.

{4) The first Board of Contro! shall appoint a secretariat which shall carry out, on a full-

time basis, such functions as the Board may depute fo .

{(5) The Board of Controi may, subject to such conditions as it may stipulate, delegate
any of its powers to any member of the Board, employee or other person with o

without the power © delegate such power further.

{6) Any action taken by a member of the Board, employee or other person on behaif
of the Corporation may be ratified by the Board of Caonirol.

(7} The Board of Control shall ensure that any directive issued under section 23(6) is
taken into consideration in the management of the affairs of the Corporation during

the financial year concerned.”

2061 Section 24{1) makes it clear that the Board of PRASA has the power to manage the
affairs of PRASA. In the absence of any provision of the same Act or any other Act
making a different provision, the power to manage the affairs of PRASA includes the
power to appoint the Group CEO. However, that was not always everyone's
understanding. It seems from the evidence of both Mr Popo Molefe and Minister Peters
that the understanding was that the Board recommended to the Minister but it would be

the Minister who or the Cabinet which would make the appointment. it would appear

1339 Section 3(1) 5 the date on which the Corporation became the successer b the South African Transport
Services
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that after the Molefe Board left office at the end of July 2017, only “Interim Boards" were
appeinted until the Ramatiakane Board was appointed — for the ordinary period of three

years.

As has been noted above, the issue of the appeintment of the Group CEO is not
addressed directly in the Legal Succession Act is silent. In the circumstances, based
on the wording of especially section 24(1), fogether with the fact that the Board s the
Accounting Authority of PRASA for the purposes of the PFMA, it would appear that the

power o appoint the Group CEC & in the hands of the Board.

However, that is not the practice which is, and has been, followed in respect of the
appointment of PRASA’s Group Chief Executive Officer. The practice that has been put
in place is based on a document that is referred to as the “Board Charter’. It was
provided to the Commission by Mr Popo Molefe, who referred to it when he gave
evidence. Clause 15.8 of the Board Charter provides that among the “reserved powers'
of the Board are “recommending to the [Minister], the appointment and removal of the
chief executive officer”. Based on this provision, t appears that the following practice
was followed when a Group CEO was to be appointed: the Board did the recruiting; it
would make a recommendation to Minister on the identity of its preferred candidate or
candidates; and the Minister would then get Cabinet approval for the appointment of
the Group CEOQ.

The effect of the foregoing & as follows: notwithstanding that the section 24(1) puts into
the hands of the Minister only the power to appoint, or dismiss, Board members, in fact
the Boards and Ministers have also assumed [seemingly on the basis of clause 15.8 of
the Board Charter] that it is also the Minister who has the power to appoeint, or dismiss,
the Group CEQO, save that that power is to be exercised on the recommendation of the
Board. Yet, they do not appear to have considered what the legal status of the Board

Charter is. As is discussed later in this Report, t appears that t does not have any legal
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status: accordingly, the practice that has been followed in respect of the appointment

o the Group CEQ is not in accordance with the provisions of the Legal Succession Act.

In questioning both Mr Molefe and Minister Peters, the evidence leader proceeded on the
basis of an understanding that the practice that he and the Commission had been told about,
namely that the Board would recommend and the Minister would appoint reflected the correct
legal position. It has turned out that this is not correct. However, the issue will be discussed
below with an appreciation that this s how the matter had been approached by the Evidence
Leader in regard fo the witness. The evidence that was tendered is set out as it was given. In
addition, the conduct of the various role players will be assessed on the basis o the accepted,
albeit mistaken, understanding of what the correct legal position was. However, as & noted at
the end of this section it would appear that the practice that was followed is not in accordance

with the governing legal provisions.

The non-appointment of a permanent Group CEO

2085. On the basis of the practice that was followed as regards the appointment of the Group
CEOC, it wil be helpful fo begin by referring to the contents of a table contained n
Mr Makwetu's affidavit which records who occupied the position of Minister during the
period of instability referred fo in the affidavit. According fo the table: Ms Dipuo Peters
was the Minister from sometime until 30 March 2017; Mr Joe Maswanganyi was the
Minister from 1 April 2017 fo 28 February 2018; Dr Blade Nzimande was the Minister
from 28 February 2018 o June 2019. Mr Fikile Mbalula has been Minister from April

2018 fo the present.

2066. When she gave evidence at the Commission, Minister Peters was questioned on her
reasons for not appointing a permanent CEOQ after Mr Montana had left in July 2015.
Ministers Maswanganyi and Mbalula submitted affidavits in response to written queries

that were addressed fo them by the Secretary of the Commission at the instance of the
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Chairperson cf the Commission. A similar request was sent o Dr Blade Nzimande. He
sent a declaration to the Commission. What each said about his or her failure to appoint
a permaneni CEO & considered hereunder. However, before considering the reasons

each tendered, it will be helpful fo begin by noting the following matters.

Mr Popo Molefe and other members of the PRASA Board of 2014-2017 were appoinied
with effect from 1 August 2014. Their term of office, as was the practice at the time, was
three years. That meant that their term would end at the end of July 2017. The evidence
revealed that Mr Montana's term as Group Chief Executive Officer of PRASA was o
come o an end sometime towards the end of 2015. There i also evidence that, before
the end of 2014, Mr Montana told Mr Molefe and his Board that his contract was going
to expire at a certain stage n 2015. The Minister of Transport at the time, under whose
portfolio PRASA fell, was Ms Dipuoc Peters. Minister Peters would have known in 2014
that Mr Montana would be leaving at some stage in 2015. She would, therefore, have
wanted to know at some siage in 2014 or early 2015 what arrangements the Board of
PRASA was making to ensure that it could make a proper recommendation on who she
should appoint as the new Group CEO for PRASA fo enable her o make the
appointment timeously so that, when Mr Montana left, there would be a new GCEO
without, if possible, any acting GCEO having o be appoinied. However, in case the
new GCEOQO had not been appointed by the time Mr Montana left, there would have been
no justification for the new GCEO not o have been appointed for a period beyond three
months. In other words, f there was a justification for the non-appointment of the new
GCEO timeously enough for him or her to assume duty as GCEO when Mr Montana
left, there would have been no justification for a period of more than three months to

expire after Mr Montana had left without the new GCEQ having been appointed.

Al some stage early in 2015 the Molefe Board asked Mr Montana o stay for another

six months. However, n July 2015 the Board asked M Montana to leave and he left in
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that month. There was some abruptness in Mr Montana's departure. So, | an prepared
to assume that thefe was justification for the Board to search for a new GCEC from
around March to July 2015 so that it could make its recommendation o the Minister.
That being the case, there would have been no need for the recruitment process for the
purposes of the Board making a recommendation, io have taken longer than three
months from July 2015. # it took longer than three months after July 2015, there
certainly would have been no justification for that process to have taken beyond six

months after July 2015.

However, on the evidence heard by the Commission, PRASA was allowed to be without
a Group CEO from Juty 2015, when M Montana left PRASA, until early 2021. That
means that the entity had no Group CEQ for about six years. During that entire period
PRASA appointed only Acting Group CEOQOs. This was allowed o be the case despite
the fact that PRASA had many sericus problems or challenges that needed to be
addressed. These problems included huge amounts of irregular expenditure that had
started in the 2012/2013 financial year and was rising every year. This was reflected in
the Auditor-General's annual reports for the years 2012/2013 o 2019/2020. These
problems aliso included serious acts of corruption and maladministration as revealed by
the evidence heard by the Commission and as reflected in the Public Protector's Report

titled “Derailed”.

it was necessary o set out the above background so that the delay in the appeintment
of the Group CEO for PRASA for a period of close o six years could be appreciated
properly. The question that arose, therefore, in the Commission's investigation of
corruption & PRASA was: why was no Group CEQO appointed at PRASA over such a

long pericd when the entity had such enormous problems?
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Both Mr Popo Molefe and Ms Dipuo Peters gave answers o this question when they

testified before the Commission.

Mr Molefe testified that Mr Montana fold him or the Board i about March 2015 that he
was due to leave PRASA in about June, but he offered to stay on for six more months.
It was then expected that he would leave only at end of November 2015. Mr Molefe
testified that the Board's response to Mr Montana in March 2015 was that he should
stay for the following six months and help them fo identify a service provider who would
help the Board find a new Group CEO. Mr Molefe however went on to note that n July
the Board decided to release Mr Montana. He said that & that time the Board had begun
to uncover governance issues. He said that unfortunately the Board found that by the
time Mr Montana left, he had not as yet done anything to engage a company that would

help the Board o identify a new Group CEOQ.

Mr Molefe testified that the Board would have identified the company that was going to
handle the recruitment process for the Board some time during the second half of 2015.
1t would appear that the Board gave Minister Peters the names of three candidates early
n 2016. Mr Molefe testified that the candidate whom the Board put up as its first
recommendation was a black woman who was in well knowledgeable about rail matters

and had worked for Metrorail and Transnet.

It 8 common cause that Minister Peters did not take the recommendations of the Board
in respect of the candidates to the Cabinet and had not done so by the time she was
relieved of her duties as a Cabinet Minister late n March 2017. This means that for
close 1o one ond a half years after she had been given three names by the Board,
Minister Peters failed to take the names and the recommendation of the Board o the
Cabinet so that an appointment could be made. This is despite the fact that, as noted

above, everyone concerned laboured under the impressions that the authority or power



2075.

2076.

2077

796

to appoint a GCEOQ for PRASA vested in the Minister, who would make the appointment
on the recommendation of the Board. According to Ms Peters, the Board had to give
the Minister the names or name of the candidates that it recommended and the Minister
would then take that name or those names io Cabinet first. & & perhaps important io
stress that the Legal Succession Act gives no role to the Cabinet in the appointment, or

dsm issal, of the Board or, in this case, of the Group CEOQ.

According to Mr Molefe's evidence, he put pressure on Ms Peters to expedite the
procass for the appointment of the Group CEO, but Minister Peters did not move. Mr
Molefe testified that initially Ms Peters agreed that the new GCEC should be appointed

expeditiously.

Ms Peters also stated that she initially took this view but said that she later changed
and adopted the view that PRASA was “not ready” for a new GCEO. The evidence
revealed that as at August 2016 Minister Peters’ position was still that PRASA was not
ready for a new Group CEO. This was over a year after Mr Montana had left PRASA:
Mr Montana had left PRASA on 15 July 2015. So, the position as at August 2016 was
not only that PRASA was without a Group CEQO but was also that the Minister stated
view was that that PRASA was not ready for a new GCEQ. & s a pity that Minister
Peters took the position that PRASA was not ready for a new CEO at a time when the
Board had identified and recommended as its first choice a black woman for
appointment as the Group CEO. | am sure that it had nothing to do with that, but it is
simp ly unfortunate because that candidate would have been afforded a wonderful

opportunity to lead an SOE as big as PRASA.

It has already bsen noled above that, when Ms Peters left the Cabinet at the end of
March 2017, she had still not taken the names of the candidates recommended by the

Board for the position of CEQ to the Cabinet. Minister Peters was replaced by Mr
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Maswangayi as Minister of Transport. Mr Maswangayi, too, did not do the necessary fo
have a new GCEQ appointed. He was dropped from Cabinet in February 2018 and by
that time there had been no appointment of a new CEO. By July 2018 a period of three
years had lapsed since Mr Montana had left. This meant that for three years PRASA
operated with Acting Group CEQ's only. As the position was only filled only early in
2021, almost a further three years would pass before a permanent Group CEO would

be appointed.

President Zuma resigned as President of the country on ¥ February 2018 and
President Ramaphosa, who had been Deputy President of the country since May 2014
but had been elected President of the ANC in December 2017, took over as President
of the country. & was only in February 2021 that a new GCEO for PRASA was
appointed. That means that for nearly six years PRASA was allowed, or perhaps more

accurately forced, to operate without a permanent Group CEO.

The most obvious question that arises from the fact that PRASA went for such a long
period without a permanent CEQ is: given their understanding of what their respective
obligations were, why did the respective Ministers of Transport and the Cabinet not

ensure that PRASA was given a Group CEO much earlier than February 20217?

The one reason why there was an undue delay in the appointment of a GCEQO for
PRASA, as has already been noted above, & that the Molefe Board delayed in initiating
the recruitment process. However, that delay on the part of the Board relates to the

period only up b the end of 2015 or early 2016.
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The following reason given by Ms Peters for delaying the appointment of PRASA’s
Group CEO & one that will shock everyone because | do not thnk anybody has ever
heard it in relation o any business entity. That reason & this: Minister Peters thought
PRASA was not ready for a new CEQ. This is the view that she articulated fo the Board
after the PRASA Board had given her the names of the three candidates it
recommended. This continued to be the view of Minister Peters for the rest of 2016. Ms
Peters testified that close to the time when she left Cabinet, she changed her mind and
accepted that a new CEO for PRASA should be appointed. How a company that had
been n existence and n operation for many years and had had a Group CEO for many
years suddenly became not ready for a new CEQ is incomprehensible. This was a
bizarre reason for the decision by Minister Peters for failing to ensure that a new CEQ

for PRASA was appointed.

In her evidence Ms Peters said that she and Mr Popo Molefe had agreed that PRASA

was not ready for a new CEQ. Mr Molefe denied this.

Ms Peters gave other, and different, reasons or explanations for her refusal to appoint

a new permanent Group CEO.

On was that, according o her, there were certain investigations that were going on at

PRASA. [n this regard, Ms Peters said in her evidence:

“...1even said o him [Mr Montana] | do not think that you and the company & ready
for the new CEO. Let us deal with these particular issues and we agreed with him
that when you appeint a CEQ then you will have an indication of this i what was a
problem. This & how we dealt with them_.."
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| could not follow this logic. | therefore called upon Ms Peters to explain to me how the
fact that there were investigations going on at PRASA and that there were problems at
PRASA justified delaying the appointment of a permanent CEC because | would have
thought that the fact that there were problems at PRASA was all the more reason why

a permanent CEC had lo be appointed. In response io this Ms Pelers said:

“Now that you say it Chairperson, and they usually say hindsight & the best science,

and | realise what you are saying.”

In other words, Ms Peters conceded that the reason she gave for taking the view that
PRASA was not ready for a new CEQ was not sound. However, it is difficult to think
that in 2016 she thought that that was a sound reascon to detay the appointment of a
new Group CEQ. On her version, for close to a year or even for just over a year she
defayed the appointment of a new CEO of PRASA on the basis of the reason given
above which, as detailed above, she conceded was not sound n response to the first
guestion that was put to her challenging the soundness of her reascn for being against

the appointment of a new Group CEO for PRASA.

| also said to Ms Peters:

“Yes, of course, Ms Peters, you have conceded that & was not the cofrect position
o adopt, to say that the Group CEO should not be appointed as yet because PRASA
was not ready for a Group CEC but that view seems o me fo be so extraordinary
that one has got to ask you: but how could you have thought along those tines as
Minister responsible for PRASA _How could you have thought that it was not the
right thing to appoint a Group CEO at that time? How is that possible?”

Ms Peters responded:
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"Chairperson, like | indicated there were those processes that we were involved in
but there was also the consultation process that 1 was busy with. That was what |
was saying to Mr Molefe, and 1 did say fo Mr Molefe that at that parlicular moment
we are not ready to conclude on this process of appointing a Group CEO. In the
same paragraph Chairperson, he gives an indication of the work they are doing and
also the workshops that they are convening, and iike | said earlier on yes, with
hindsight | could have been wrong at that particular time and | concede.”

Ms Peters further testified that t was in January 2017 that she changed her view from
saying that PRASA was not ready for a new CEQ fo saying that PRASA was ready.
She said that that 5 when she set in motion the process that would lead to the
appointment of a new CEQ for PRASA. However, by March 2017, when she was
dropped from the Cabinet, she had not gone far with the consultation process. One
would have thought that her successor would have continued with the process where

she left off but, as will be seen below, this was not to be.

At this stage it 5 perhaps important to place on record what the direct financial cost to
PRASA was of Ms Peters' decision not to act on the Board's recommendation. The
evidence heard by the Commission was fo the effect that the Board had paid
R1 767 000,00 to the company that it had engaged to undertake the recruitment
process. What this means k that, since Minister Peters frustrated the process for the
appointment of the GCEQ for PRASA arising out of that recruitment process for which
PRASA paid so much money, through her conduct Minister Peters rendered that
amount fruitless and wasteful expenditure. During the course of Ms Peters’ evidence,
the evidence leader put t to her that her delay in the appointment of the new Group
CEQ for PRASA rendered the amount of R1 767 000 fruitless and wasteful expenditure
and she conceded that this was so. She had no valid reason for not doing what she was
reguired to do, or certainly what everyone thought she was required to do, and which

would have led to the appointment of a new GCEQ of PRASA. Therefore, she shouid
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refund PRASA that money. It is recommended that the Board of PRASA ceonsider taking

legal steps to recover from her that amount plus interest.

| asked Ms Peters whether she informed President Zuma and the Cabinet about the
problems at PRASA. She said that she did inform President Zuma of the problems at
PRASA. With regard to the Cabinet, & was not clear from her evidence whether she had
informed the Cabinet of the probiems at PRASA. Nevertheless, she testified that
annually the Auditor-General — who would have been the late Mr Makwetu at least
during some of the years she must have been referring o — addressed the Cabinet
annually on, among others, the state of the SOEs. She said that she remembered that
on one o those occasions on which she was present when the Auditor-General
addressed the Cabinet, the Auditor-General told the Cabinet that there was instability
at SOEs because of leadership issues. She testified that on that occasion President

Zuma urged the affected Ministers to take steps to address the instability.

President Zuma would have known the problems facing PRASA, firstly because Ms
Peters testified that he did because she had informed him but also because as the
President who had appointed a Minister under whose portfolio PRASA fell, he should,
of his own accord, have been calling for regular reports from the Minister concerned
about how PRASAwas doing. Accordingly, President Zuma must be taken © have been
fully aware of the problems at PRASA. He would also have been aware throughout the
years when PRASA did not have a permanent CEQO during his term of office that PRASA
did not have a permanent CEQ. He ran away from testifying before the Commission
and from answering questions such as why he allowed PRASA to operate without a

permanent CEO for close to three years while he was President.

President Zuma and Minister Peters are to blame for the fact that PRASA was allowed

to operate without & permanent CEO from the beginning of 2016 up to March 2017. For
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the period 16 July 2015 to the end of December 2015 t i understandable that PRASA
operated without a permanent CEQO because, although Mr Montana's had agreed to
leave only at the end of November 2015, the Board had asked him to leave on 15 July
2015. However, given the concerns expressed by the Public Protector (in her Interim
Report that preceded her Report titled: “Derailed”) about maladministration, abuse of
power and tender irregularities & PRASA under Mr Montana's watch, the Board was
fully justified to ask him to leave when t did. Until the Board asked Mr Montana to leave,
the position was that he was still going to continue as the Group CEC of PRASA until
November 2015 and that the Board would have enough time to search for a new Group
CEO. However, when the Board abruptly asked Mr Montana to leave, PRASA was left

without a permanent Group CEC and was forced to make do with acting CEOs.

The position after Ms Peters was dropped from Cabinet

2094, For a certain period in 2017 the Molefe Board was rendered dysfunctional because it
was not quorate. Mr Maswanganyi, who took over from Ms Peters as Minister of
Transport from late March 2017 was required o have ensured that the Board was
quorate but he did not do anything about appointing more or alternate persons to the
Board so that the Board could be quorate. Mr Maswanganyi has not said why he did
not ensure that the Board was quorate. The evidence given by Mr Molefe suggests that
Mr Maswanganyi may have deliberately decided to render the Board dysfunctional. For
the months August to November 2017 PRASA was without a Board, as if the Executive
did not know many months before July 2017 that the term of the Molefe Board would
expire on 31 July 2017. A new Board was only appointed in November 2017. It was
however only an Interim Board. The Chairperson of this new Board was Adv Nana
Makhubele SC who took the position after being interviewed for judicial appointment in

QOctober 2017. She was appointed with effect from 1 January 2018 as a Judge of the
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Gauteng Division of the High Court. She resigned in March 2018 to resume her duties

as a Judge.

On 12 April 2018, yet another new Board was appointed. It too was only an Interim

Board. Its term of office was for a period of 12 months.

That Board was chaired by Ms Khanyisile Kweyama. It was appointed by Dr Blade
Nzimande, who was appointed as Minister of Transport n February 20618 and
succeeded Mr Maswanganyi in that position. As noted immediately above, the
Kweyama Board was also an Interim Board. It i difficult to understand why this Board
was given a term of 12 months when the term of the previous Boards (the Boards
chaired by Mr Sifiso Buthelezi and the Board chaired by Mr Molefe) was three years
and why it was given such a short term when PRASA had the kinds of serious problems
that it had. Be that as it may, in April 2019 Minister Nzimande constituted a further
Interim Board, but most of the members of the Kweyama Board, whose terms of office
were {0 expire, were re-appointed to this new Interim Board, which appointed to serve

until the end of QOctober 2019 — a period of some six further months.

In May 2019 Dr Blade Nzimande was appointed as Minister of Higher Education and
Mr Fikile Mbalula as Minister of Transport. On 30 October 2109, Mr Mbalula extended
the term of the Kweyama Interim Board by six months. After Mr Mbalula's extension of
that Board's term, its term was due to expire h the first half of 2020. However, Mr
Mbalula dissolved the Board with effect from 5 December 2013. This means that the

Kweyama Board was n place for less than two years when it was dissolved.

The picture that emerges from what has been set out above and earlier in this Report
may be summarised as follows: from 16 Jiy 2015 o 5 December 2012, PRASA
operated only with acting Group CEQOs, as no permanent Group CEQ was appointed;

during maost of the first half of 2017 the Molefe Board was either fighting in Court against
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its unlawful dismissal by Minister Peters o was not able to function because Minister
Maswanganyi had rendered the Molefe Board dysfunctional; from August to October
2017, PRASA had no Board: from November 2017 to March 2018, PRASA had a Board
that was chaired by a chairperson who had accepted appointment to lead that Board
when she knew that in a few months' time she was going to be assume duties as a
Judge; that Board, which in any case was not properly constituted in terms of the Legal
Succession Act, had a lfe span of less than six months; as Tt was not properly
constituted & could not validly make any decisions; and the Kweyama Interim Board,
which was appointed on 12 Aprii 2018 and dismissed by Minister Mbalula on 5

December 2019, lasted less than two years.

Appointment of an “administrator” and the finally a permanent Board

2093. What is disturbing about Minister Mbaiuia's decision to dismiss the members of the
Kweyama Interim Board is the reason he gave for doing so and in effect dissolving that
Board. Minister Mbalula said he was dismissing the members of the Kweyama Board
because it was failing to do its job but the Chairperson of the Board, Ms Kweyama, said
that he had dismissed her and the other members of her Board because she refused to
appoint as Group CEO a person whom Minister Mbalula wanted the Board to appoint
as Group CEO, without however following any competitive process. 4% Strangely, when
Minister Mbalula dissolved the Kweyvama Board, he did not appoint another Board
despite the fact that he said in his letter to the members of the Kweyama Board that he
had decided to appoint a “new full-time Board". What he instead did was to appoint an
“administrator”. Disturbingly, however, the person whom Minister Mbalula appointed as

the administrator was the person whom Ms Kweyama says Minister Mbalula wanted as

U® |y 5 perhaps necessary to note that, as pointed out above, it has been a widespread assumption, albeit a
mistaken one, that the power o appoint PRASA's Group CEO lles in the hand of the Minister and that the
role of the Board s o recommend @ the Minister a candidate ar candidates.



2100.

2101.

805

the Group CEQ of PRASA, namely Mr Bongani Mpondo. It is necessary to look &t this

more closely.

On this issue, n an affidavit that Ms Kweyama submitted to the Commission, she said
the following. In November 2019, Minister Mbalula's advisor, Mr Bongani Mbindwane,
sent her (in her capacity as Chairperson of the Interim Board) Mr Mpondo's CV and
informed her that Mr Mpondo was the Minister's choice for appointment as the
permanent Group CEQ. Ms Kweyama responded to that communication as follows: her
Board had initiated a process to appoint an agency to headhunt a candidate for the
position of permanent Group CEO and candidates for other vacant positions at PRASA;
once the agency had been appointed, she would submit Mr Mpondo's CV fo it so that
he could be considered with other candidates for the position of Group CEQO. Ms
Kweyama stressed that her Board would not be able to appoint a person without due
process being followed and accordingly she could not even table the issue before the
Board. She said that & was clear to her that Minister Mbalula's advisor was frm on the
fact that Mr Mpondo be considered for the position of permanent Group CEO

immediately.

In an affidavit that he submitted to the Commission in response to Ms Kweyama's
allegations, Minister Mbalula said that it was false that he had put pressure on the Board
to appoint anyone, including Mr Mpondo. Interestingly, he said n that affidavit that the
power o appoint a Group CEQ lay with the Board, not the Minister. He denied that he
had attempted fo infiuence the process in any way. Elaborating, he said the following.
Ms Kweyama had told him and Mbindwane that because the Board had been unable 1o
find a suitable candidate, they had engaged an outside company. He said that Ms
Kweyama had asked him and Mbindwane to suggest the names of suitable candidates.
It was against that background that he had proposed Mr Mpondo, who was suitably

qualified and had extensive experience n rail transport and the corporate world. He
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added that he had suggested three other candidates. Minister Mbalula also denied that
there was any correlation between the dissolution of the Board and the discussion
between him and Ms Kweyama about Mr Mpondo. He said he had decided to dissolve
the Kweyama Board after considering the contents of the following documents: the
Auditor-General's Report, which he received in September 2019 and a report by the
Government Technical Advisory Centre (GTAC). The Auditor-General's Report, he
said, referred to "chronic and persistent governance failures” and the GTAC Report, he
said, “made it clear that there 5 no prospect o rescuing PRASA with its current

leadership”.

After Minister Mbalula had dissolved the Kweyama Board, he appointed Mr Mpondo as
an “administrator”. The validity of that appointment was challenged in an application
brought by an NGO, #UniteBehind, in the Western Cape Division of the High Court.
Among the bases on which #UniteBehind challenged Mr Mpondo's appointment as
administrator was that the Legal Succession Act did not provide for the appointment of
an administrator at PRASA and that the Minister was required to appoint a permanent
Board, as opposed to an administrator. The application was opposed by Minister
Mbaiula. However, the High Court agreed with #UniteBehind on these issues: &
declared the Minister Mbalula's failure to appoint a Board and his decision to appoint
Mr Mpondo as an administrator to be unlawful. The High Court also directed the Minister
to appoint a Board, in accordance with section 24(1) of the Legal Succession Act, within

60 days. The Minister was also directed to pay the costs of the application.

The Board that Minister Mbalula appointed after the judgment of the Western Cape High
Court was appointed with effect from 22 October 2020. Minister Mbalula appointed
Mr Ramatlakana as its Chairperson. Mr Ramatlakana previously served as an ANC
Member of Parliament and a a member o the Porifolio Commitiee on Transport that

had been very hostile to the Molefe Board. That is the Porifolio Committee that failed
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dismally to perform its oversight functions over the Executive. It was during the term of
office of that Committee that PRASA had irregular expenditure figures that were running
into billions and escalating drasticaily every year, as if there was nobody who sought to
bring those figures down. The Ramatlakana Board i discussed again later in this
Report in the context of its decision fo dismiss three PRASA executives early in 2021
which dismissal the Labour Court has declared unlawful as well as its decisions o
dismiss the PRASA GCEO, M Z Mathews twice. The first dismissal was declared
unlawful by Judge R Nugent, a retired Judge of Appeal of the Supreme Court of Appeal

but in his capacity as a private arbitrator. These matters are dealt with more fully below.

For the period 1 April 2017 to ¥ February 2018 Mr Maswangayi was the Minister of
Transport and President Zuma remained the President of the country. Therefore, for
the fact that during that period PRASA was allowed o operate without a permanent
CEO, President Zuma and Minister Maswangayi must take the blame. As i the fact that
PRASA had been allowed to operate without a permanent CEQ from 16 July 2015
# February 2018 was not enough, from 14 February 2018 to February 2021 — when
Fresident Ramaphosa was the President of the Republic, PRASA was once again
allowed or forced to operate without a permanent CEQ. That was a period of about
three years. For the first three or so years when PRASA operated without a permanent
CEOQ, President Zuma was the President. For the second period of about three years
when PRASA was forced to operate without a permanent CEQ, President Ramaphosa

was the President of the country.

President Ramaphosa and Minister Bonginkosi “Blade” Nzimande who was Minister of
Transport from 25 February 2013 to 25 May 2019 and Minister Fikile Mbalula who was
appointed Minister of Transport from May 2019 and remains the incumbent must take
the blame for allowing PRASA 1 continue to operate without a CEQ. Even if President

Ramaphosa did not know before he became the President that PRASA had been
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operating without a permanent CEQ from 16 July 2015 to 14 February 2018, he certainly
would have been informed soon after he took over as President of the state of PRASA
and the fact that PRASA had been operating for about four years then without a
permanent CEQ. The same applies to Minister Nzimande and Minister Mbalula. If, prior
to becoming the President of the country, President Ramaphosa had not been aware
of the serious findings of maladministration and findings concerning tender irregularities
which were rife at PRASA as reflected in the Public Protector's report titled “Derailed”,
he would have become aware of them soon after he became President. The same

applies to Minister Nzimande.

Given that, when President Ramaphosa became President, PRASA had already been
operating without a permanent CEQ, there was even a greater urgency for President
Ramaphosa and Minister Nzimande to ensure that a permanent CEDQ was appointed
for PRASA so that PRASA could operate with a permanent CEQ as soon as possible.
Unfortunately, for close to three years after President Ramaphosa had taken over as
the President and Minister Nzimande had become Minister of Transport this was not to
be. Ms Peters failed to give a sound reascn why she had not taken the steps she was
supposed io take to ensure the appointment of a permanent CEQ for PRASA for the
period July 2015 to March 2017. She said she took responsibility for the fact that a

permanent CEC for PRASA was not appointed during that period.

Expianations by certain Ministers

2107.

Mr Maswanganyi did not testify at the Commission. The Commission however asked

him to depose to an affidavit or affirmed declaration and answer the following questions:

2107 1. When you were appointed as Minister of Transport, did you establish from your

predecessor, Ms Peters, or from officials in your department or from the Board

of PRASA, why a period of two years had been allowed to lapse without a CEQ
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being appointed for PRASA? If you dd, you are reguested to specify who gave

you the information and what exactly you were told were the reasons.

2107 .2. Why was a CEO for PRASA not appointed during your term of office as Minister
of Transport? What steps did you take to ensure that a CEO for PRASA was

appointed as soon as possible after you took office in April 20177

2108. in a declaration that he furnished to the Commission, Mr Maswanganyi did not give any
answer at all to the two questions in paragraph (a). That & strange because there is no
way that he could not have seen the questions in para (a). It means he deliberately
decided not ¥ answer the two gquestions in para {a). That speaks volumes. f he did not
ask why a period of close to two years had lapsed without a CEC being appointed, that
would be a very poor reflection on him. in fact, it would reflect that he did not care much
about such an important SOE that was under his portfoiio that an entity had gone
without a Group CEO for close o two years. Yet, it should have been alarming for any
incoming Minister. If he did ask, his decision not to answer the two questions in
paragraph {a) may mean that the answer would have been embarrassing o him or
government or the ANC or it may mean that he knows the reason, but it is not one that
he considers he should disclose. Therefore, he considered that the best way was not
© answer those questions. This is quite serious because it may mean that f he was
asked these questions while on the witness stand giving evidence, he wouid have
refused to answer them o he would have invoked the priviegqe against
self-incrimination. So, one has a situation where Minister Peters gave a strange reason
for not doing the necessary to have a permanent Group CEC appointment for PRASA

and her successor decides not o answer fwo pertinent questions.
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2109. With regard to the two questions in para (b), n his declaration Mr Maswanganyi kind of

answered the first one but did not answer the second one. | deal further with his

response to the questions in para (b).

2110. In his declaration Mr Maswanganyi did not set cut any steps he took to ensure a Group

2110.1.

2110.2.

2110.3.

2110.4.

2110.5.

CEQ was appointed as soon as he took office. All he said was that:

when he took over as Minister of Transport, PRASA was the worst performing
of the SOEs under the Minister of Transport; he said t was performing “at a
mere 34%" whereas the other SOEs under the Depariment of Transport were
performing very well, mostly at 90% or better, with only two below that, namealy

at 67% and at 86%;

from the outset he wanted to indicate that “PRASA has constantly shown a
gross decline in perfarmance, a lack of or inadequate governance, oversight

and poor financial management”;

PRASA's irreqular expenditure when he took over as the Minister of Transport

was at an alarming R2,2 billion.

the Board led by Mr Popo Molefe had numerous challenges, one of which was
that he had a dispute with it about increases in Board allowances that it had
increased unilaterally. He instructed them to repay the increases but they
refused to comply. Thereafter, five of the Board members resigned leaving the

Board “not n good standing™;

a new PRASA Board was appointed during October 2017, but he said that that

Board “was not duly constituted at the beginning as the Board did not have an
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officer of the Department of Finance as a member which is reguired by the

[Legal Succession Act]";

2110.6. | note the Board referred to immediately above was the Board chaired by

Advocate Nana Makhubele SC;

2110.7. the appointment of the Board was delayed due to, amongst other things, the

delay n pre-employment screening by the State Security Agency;

2110.8. by the time he was dropped from Cabinet in February 2018, the PRASA Beard

2111.

212.

was in the process o recruiting a Group Chief Executive Officer; he said that

after conducting the interviews, the Board “would have submitted the candidate

for approval”.

What emerges from Mr Maswanganyi's affidavit is that he himself did not take any steps
to ensure that a permanent Group CEO was appointed as soon as possible for PRASA.
From what he says n his affidavit it seems that he did not take further the process for
the appointment of a permanent Group CEO for PRASA that Ms Peters testified was
being processed when she was dropped from Cabinet in March 2017. Furthermore, Mr
Maswanganyi did not take the necessary steps to ensure that the Molefe Board was
quorate. Mr Maswanganyi fails to expiain why he could not make sure that he appointed
the Board earlier or why a permanent Group CEO for PRASA could not have been
appointed as soon as possible after his appointment. He says that the Board that he
appointed in October 2017 was not duly consiituted. He does not explain why, as
Miister , he appointed a Board that was not duly constituted. How difficult can t be to

appoint a duly constituted Board? It cannot be for a competent Minister.

Dr Nzimande was also asked by the Commission to depose o an affidavit or affirmed

deciaration and explain what steps he took to make sure that a permanent CEO for
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PRASA was appointed as soon as possible. He furnished a statement to the
Commission in which he indicated that the time that he had been given by the
Commission to furnish such an affidavit or declaration was not adequate and also
pointed out that, within the time given to him, he was not able to have access o certain
documents a the Department of Transport which he would have needed in order fo
deal with the issues raised by the Commission. In this regard the Commission is aware
that Dr Nzimande was last Minister of Transport in May 2019 and, therefore, three years
ago. In addition, the understanding at the fime was that the Minister makes the
appointment after a recommendation from the Board. Furthermore, Minister Nzimande
appointed a new Board of PRASA in April 2018 which was less than three months after

he had been appointed. That was the Kweyama Board.

Fortunately, Ms Khanyisiie Kweyama who chaired the Board that was appointed by
Misler Nzmende |, furnished the Commission with an affidavit in which she explained

the steps that her Board took to have a permanent CEQO for PRASA appointed.

The Commission also asked Minister Mbaluia to furnish it with an affidavit or affirmed
declaration and answer the two questions that were asked of Mr Maswaganyi, except
that n the case of Minister Mbalula, his predecessor was Minister Blade Nzimande and
not Ms Peters and the period over which PRASA had been operating without a
permanent CEO was about three years and not close to two vears. In respect of the
questions in para (a), although Minister Mbaluta states that there was a handover
meeting between himself and Minister Nzimande, he says he does not remember
specific details discussed in respect of the 12 entities under the Department of

Transport.

This Is very difficult o understand. PRASA is one o the most important entities under

the Department of Transport and when Mr Mbalula had a handover meeting with Mr
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Nzimande, he must have learned then, if he was not already aware before, that PRASA
had been operating without a permanent CEO for about three years by then. How could
he not remember whether he asked why and what answer he was given? He cannot
remember whether he asked the question. He cannot remember o whom he asked i,
if indeed he did ask it. He cannot remember what answer he got, nor can he remember
who gave him the answer. This is shocking, to say the least. He should have been
alarmed that an entity as important t the pubic and to millions and millions of people,
mainly poor and vulnerable, who rely on it for transport everyday had been operating
without a permanent CEO for about three years. He should have vowed o ensure that

a permanent CEQO was appointed without any further delay.

However, that 5 not what Minister Mbalula did. Instead, according to Ms Kweyama,
who deposed b an affidavit in this regard, Mr Mbalula was putting pressure on her
have a certain official from the Department of Transport, Mr Mpondo, appointed as CEQ
of PRASA without any competitive process and Ms Kweyama was resisting that. It was
around the time when Ms Kweyama was resisting this pressure from Mr Mbalula that,
out of the biue, according to Ms Kweyama, Mr Mbalula wrote letters to her and other
members of the Board asking them to give reasons why he should not dismiss them on
the basis that they were failing in their job and having received their representations
said he was dissolving the Board. He then appointed a person to perform both the duties
of a CEQO and of the Board at the same time. Guess who the person was that Minister
Mbalula appointed to perform these duties? The same person that Ms Kweyama said
Minister Mbalula had been putting pressure on her o have appointed as Group CEQ,

namely, Mr Mpondo.

In its judgment in the application by #UniteBehind, the Western Cape Division of the
High Court dealt with the explanation given for the steps that Minister Mbalula took

before appointing Mr Mpondo as an administrator of PRASA:
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“[26] On 22 November 2019 the Minister wrote o his Cabinet coileague, the Minister
of Finance, as well as the President of the Republic, briefing them on the
performance of the Passenger Rail Agency of South Africa (PRASA) Board and "My
Intention to Dissalve the Board" & the heading. After summarising the shortcomings

of the Interim Board and the intention to dissolve same he states:

"l intend to write o the individual Board Members to afford them an opportunity
ib make written represeniations as kv why their membership i the Beard
should not be terminated and as fo why the board should not be resolved ...
There are twe options that | am currently considering in the post Board
dissolution phase. Option one involved work to fast track the appointment of a
full-time Board that & fully fledged in line with the provisions of the Legal
Succession o the South African Transport Services Act No 9 of 1989, and
option two involves placing PRASA under Administration in line with the
provisions of section 49(3) of the Public Finance Management Acf, No 1 of
1889. I'm leaning more on option two censidering the situation of the entity and
wish o consult with yourself on invoking the provisions of section 49(3} of the
PFMA i me appointing an Administrator, which should be a furnaround experi
b assist in addressing the operational deficiencies of the entity ... | therefore
seek your concurrence in invoking the provisions of section 49(3} of the PFMA.
| fervently and eagerly await your response in this matter, which | shall highly

appreciate.”

2118. So, by dissolving the Kweyama Board, Mr Mbalula derailed all the work that the Board
had done aimed at the appointment of a permanent Group CEO, whether or not the
power to make that appointment lay with him, as he stated in his affidavit in response
o the allegations made by Ms Kweyama against him, or with the Board. Worse, he did
nof appoint another Board. He appointed an official from his Depariment to perform
both the duties of the Group CEO and of the Board. Of course, as the Western Cape
Division of the High Court held, this was all unlawful. However, it delayed the
appointment of a permanent Group CEO by a number of months because Mr Mpondo
occupied the position of administrator uniil 5 December 2019. He was succeeded by Dr
Nkosinathi Sishi, who was an Acting Group CEO from 19 March 2019 fo 24 February

2021 when Mr Z Mathews was appointed as PRASA's permanent Group CEO.
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The National Executive's handling of PRASA is unacceptable

2119.

2120.

2121.

None of the matters that | have referred to above makes sense. The manner in which
the Executive has handled PRASA does not make sense. It is difficult Io understand.
First, the high turnover of Ministers of Transport over a few years is alarming. Second,
for close o six years PRASA was made to operate without a permanent Group CEQ.
Third, the Molefe Board was not given any support in its efforts o fight corruption at
PRASA - Minister Pieters unlawfully fired that Board while it was attending a meeting
with the Portfolio Committee on Transport? What was the rush about? Why publicly
embarrass the Board? No one knows. Then she decided not o take the steps that she
was supposed 1o take in order © ensure that PRASA had a permanent Group CEQ and
the reason she gave for not doing that was that PRASA was not ready for a Group CEQ.
She stayed for close o two years doing nothing o ensure that PRASA got a permanent
Group CEQ. Then Mr Maswanganyi aiso did nothing to get a permanent Group CEO
appointed for PRASA and he decided not to answer the question whether he asked his
predecessor or officials in his Department or the Board of PRASA why PRASA had
been allowed o operaie for close o two years without a permanent Group CEQ and
what steps he tock to have the post filled as soon as possible. Al least Minister

Nzimande appointed a Board that took steps to have that post and several others filled.

Minister Mbalula also does not answer pertinent questions on whether he asked why
PRASA has been allowed o operate without a permanent Group CEQO for close 1o three
years. All he says is about getting the Board to appoint a permanent Group CEQ is that

he emphasised 1o the Board the need for the appointment of a permanent Group CEQ.

Then Minister Mbalula puts pressure on Ms Kweyama to appoint a certain official from
his Department as the permanent Group CEQO o PRASA and when she resists her

Board is dissolved and Minister Mbalula appoints the same official as administrator o
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perform the functions of both the Group CEO and the Board. In due course that i set
aside by a Court and the Court orders the appointment of a Board after the Executive
[the Ministers] had been appointing what is called interim Boards, some of which lasted
only a few months, like the one that was chaired by Adv Makhubele, or one that lasted
for less than two years even after its term of office was twice extended. One can simply
not understand why the Executive wouid have thought that t was the right thing to do
to appoint Boards of such short duration n an entity with the kind of problems that
PRASA s known to have. So, interim Boards, Acting Group CEOs and a high turnover

of Ministers of Transport. No wonder PRASA has been unstable for a long time.

There could have been no justification whatsoever for President Zuma and Minister
Peters not 1o have taken the necessary steps to ensure the appointment of a Group
CEO for PRASA during the period July 2016 to 31 March 2017. There could have been
no justification for President Zuma and Minister Maswanganyi not 1o have taken the
necessary steps 1o ensure the appointment of a permanent Group CEO for PRASA
during the period from Aprii 2017 o February 2018. There could have been no
justification for President Ramaphosa and Minister Nzimande not to have taken the
necessary steps to ensure the appointment of a permanent Group CEO for PRASA
within six months after President Ramaphosa had taken over as President and Minister

Nzimande had been appointed as Minister of Transport.

Six months from February 2018 when President Ramaphosa had become President
and when Minister Nzimande was appointed as Minister of Transport would have been
mid-July 2018. | can even add an additional three months. There could have been no
justification for President Ramaphosa and Minister Nzimande 1o have delayed beyond
nine months, which would have been mid-October 2018. That PRASA was allowed to

operate for more than two years without a permanent Group CEQ after President
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Ramaphosa had taken over as President of the country is difficult to understand and is

completely unacceptable.

Duty to appoint the Group CEO

2124

2125.

As has already been noted earlier in this section of the Report, # appears that the
Ministers of Transport concerned, and it seems Cabinet as a whole, and the PRASA
Board themselves, whether permanent of Interim, were o the view that the legal
position in respect of the appointment of the Group CEO was this. First, the Legal
Succession Act does not expressly address this issue. Second, but the “Board Charter”
does so0. As noted above, it provides that the Group CEQ is appointed by the Minister,
on the recommendation of the Board. Based on these provisions, the practice that
appears to have developed is as follows. When the position of Group CEQ was of was
o become vacant, the Board would initiate a recruitment drive io recommend one or
more candidates with whom t was satisfied. The name or names , and perhaps details
of the outcome of the recruitment process would be furnished to the Minister. The
Minister would in turn consult the President and the matter would then be taken to

Cabinet where a decision would be made.

However, a proper consideration of the relevant statutory provisions suggests that that
practice is flawed and in fact unlawful on account of the following. Section 24({1) of the
Legal Succession Act provides: the affairs of PRASA shall be managed by a Board of
Control that is appointed and dismissed by the Minister. That Act does not refer to any
Board Charter. To the extent that successive Boards and Ministers have relied on the
Board Charter, which places the power o appoint the Group CEQ in the hands of the
Minister, to formulate the practice that has been described above in terms of which the
Group CEOQO s io be appointed, they have not been acting lawfully. In this connection, i

may perhaps be noted that no provision of the Legal Succession Act sets a limit on the
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Board's express power, as set out in section 24(1), to manage PRASA’s affairs. in the
premises, it would be unlawful for a Board and a Minister to decide, whether through a
Board Charter or any other instrument, that a power that a statute gives to the Board is
to be exercised by the Minister. Moreover, there does not appear any legal basis for
taking such a far-reaching decision, especially given that, in terms of section 49(2) of

the PFMA, PRASA’s Board is its accounting authority.

The fact that PRASA was allowed to operate for close fo six years without a permanent
CEQO s totally unacceptable. It has now been established that as a matter of law the
power fo appoint the Group CEO for PRASA wvested in the Board but it was the
understanding of the Boards and the various Ministers of Transporl and, probably
President Zuma and President Ramaphaosa that the Minister and the Cabinet had a role
to play in the appointment of the GCEO of PRASA. It seems that that was a mistaken
view. Nevertheless, the Molefe Board, which could have made the decision itself early
in 2016 f it knew that it could make that decision on its own, ran a recruitment process
through a recruitment entity and gave Minister Peters three names and she decided not
to pursue the matter for over a year. Mr Maswanganyi who succeeded Ms Peters did
nothing. Dr Blade Nzimande appointed a Board soon after his own appointment but he
did not stay long n the position. However, the Chairperson of the Board that Dr
Nzimande appointed, submitted an affidavit and indicated that the Board was dismissed
or dissolved by Minister Mbalula while t was sfill trying to get GCEQ for PRASA.
Minister Mbalula has failed to give the Commission concrete steps he took to make sure
that PRASA had a permanent GCEO. All he said was that the appointment of a CEQ
was a matter for the Board which was true but he deailt with the matter as f he had no
role to play. Of course, F the appointment of the GCEO was a matter for the Board, i
was Minister Mbalula's obligation to keep an eye on whether the Board was carrying
out its duties including the appointment of a permanent GCEO for PRASA so that if the

Board failed, without good cause, 0 do its job, he could dismiss it and appoint one that
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would perform its duties properly. In terms of section 24 of the Legal Succession Act
which applies to PRASA, the Minister of Transport has the power to appoint and dismiss
the Board of PRASA. Mr Mbalula did not place before the Commission any evidence
that shows that he performed his oversight function. It may well be that the problem was
him rather than the Board because f he did want to Board to appoint a permanent
GCEQ, he would have been able to ensure that. If the position is not that Mr Mbalula
did not want PRASA to have a permanent Board, then it was a serious derefiction of
duty on his part that it took close o three years after his appointment as Minister of

Transport that a permanent GCEQ was appointed for PRASA.

if the position is not that Mr Maswanganyi did not want PRASA fo have a permanent
GCEQ when he was Minister of Transportt, then he too was guilty of serious dereliction

of duty in not ensuring that PRASA has a permanent CEQO during his term of office.

President Zuma also failed to supervise Minister Peters and Minister Mawanganyi
properly io make sure that a permanent GCEQC for PRASA was appointed between 16
July 2015 and 14 February 2018 when he resigned as President of the Repubiic. He
has not placed before the Commission any evidence providing any valid reason as o
why he did not make sure that his Ministers, ffom Ms Peters to Mr Maswanoganyi gof
the Boards o appoint a permanent GCEQ. K the position is not that he did not want
PRASA fo have a permanent GCEQ during that time, it was a serious dereliction of duty

on his part (ie. President Zuma) not fo ensure that.

For the period 15 February 2018 to 21 March 2021 President Ramaphosa was the
President of the Republic and had an obligation 1o supervise whether Minister Mbalula
was performing his obligations towards PRASA and was taking the necessary steps to
ensure that the Board did its job. 1 put the proposition to President Ramaphosa when

he gave evidence that he had an obligation o supervise the Minister of Transport o
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ensure that a permanent GCEO was appointed for PRASA. President Ramaphosa
accepted the proposition. He failed to supervise Minister Mbalula in this regard. He did
not advance any justification for this failure or he may have accepted that he had failed
in his duties in this regard. This was unacceptable, particularly because President
Ramaphosa is the one who testified that during President Zuma's time as members of
Cabinet they worked in silos and did not know what was happening in the portfalios of
various Ministers. When he became President of the country n February 2018,
President Ramahosa would have wanted fo be briefed fully as fo the state of the SOEs,
especially PRASA. F he was fully briefed in early 2018, then & is even more
unacceptable that he did not ensure that the Board appointed a permanent GCEQ. If
he was not briefed, that too would be very serious because he may have become aware
of the problems at PRASA when it was too late. However, it is to be remembered that
the problems of corruption at PRASA are well known. This was a serious dereliction of
duty on President Ramaphosa as well. It & completely unacceptable that an SOE that
has the kinds of problems that PRASA has and which s so important to the economy
and to millions of people in this country should have been aliowed to operate without a

permanent GCEQ for such a long time.

2130. it 5 convenient now to consider the second broad theme that is contained n this part
of the Report. It is this: has the culture or mind-set at PRASA in respect of labour-related
issues changed now that a permanent Board has been appointed. This theme is

considered in the paragraphs hereunder.

Has the culture/mind-set at PRASA changed?

2131. it & perhaps necessary to preface this part of this Report with the following observation.
Much of what s dealt with in this section of the Report happened in the quite recent

past, after all the scheduled evidence on PRASA had been, or was due to be, led at the
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Commission. Accordingly, no evidence has been led on these matters a the
Commission. However, the matiers are contained in documents that are part of legal
proceedings in respect of which a court judgment has been handed down and an
arbitration award issued. Having considered what is set out in the judgment and the
award in guestion, it is considered that those matters should be included in this Report,
as they are germane to issues of significance that have been raised during the
Commission's hearings and ought to ba brought to the attention of the President and

indeed the South African public.

One would have thought that five years after Mr Lucky Montana had left PRASA, the
unlawful, unfair or unjustified use by PRASA authorities of their power to suspend or
dsmiss employees which had been a problem a PRASA during Mr Montana's term, as
detailed earlier in this Report, in the way in which Mr Montana had fired Mr Dingiswayo
and Ms Ngoye, one after the other for no valid reason and also in the Public Protector's
Report: “Derailed”, would have come to an end. Unfortunately, the dismissals of three
PRASA executives at more or less the same time at the beginning of 2021 by the Board
of PRASA chaired by Mr Ramatlakane and the first and second dismissals towards the
end of 2021 and early 2022, respectively, of the PRASA CEO appointed n February
2021, Mr Z Matthews, by the PRASA Board chaired by Mr Ramatiakane suggests that
such unacceptable practices continue o plague PRASA. The dismissals referred to are

dealt with hereunder.

However, before reference is be made to the dismissal of the three PRASA executives
early in 2021 and the first and second dismissals of the PRASA CEO towards the end
of 21 and early 2022, it seems apposite to give the reader a glimpse of some of the
suspensions and dismissals and in some cases failure to discipline which happened

during Mr Montana's term at PRASA which the Public Protector found in her report
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titted: "Derailed” to have constituted maladministration. | quote certain parts of that

Report below:

“T. Regarding PRASA’s alleged improper advance payment of R600.000.00 to
Enlightened Security:

a) The allegation that Enlightened Security was irregularly given an advance
payment of about R600.000.00 s substantiated.

b} PRASA made a first payment of R684.720.00 to Enlightened Security for
security services at Mabopane station on 22 Oectober 2008 which was preceded
by an invoice dated 19 September 2008 before the signing of the contract and
the issuing of a Notice to Proceed, which followed on 17 October 2008.

¢} Mr Joe Ngcobe's conduct n making advance payments to Enlightened

Security accordingly constitutes maladministration and improper conduct.

d} PRASA management became aware of this violation but took no disciplinary
steps against the manager responsible, Mr Joe Ngcobo, despite initially
commencing a disciplinary process. This conduct 5 i violation of the accounting
officer's responsibility under section 38 of the PFMA and is accordingly irreguiar

and constitutes maladministration and improper conduct.

23. Regarding the GCEO's improper termination of contracts of Executives
resuiting in fruitless and wasteful expenditure amounting to an estimated R5

million:

a} The allegation that M Montana improperly terminated the services of 5 of its

Executives mentioned in paragraph 6.27.2.1 of this report 5 substantiated.

b) M Montana terminated the services of five Executives during 2008-2013
without following proper procedure as provided for in paragraph 4.4 of PRASA's
Disciplinary Code and Procedure. This resulted in the CCMA overiurning some
of the terminations and others being settled out of court at cost to PRASA.

c) PRASA subsequently paid labour dispute settlements amounting o R3 816
735.32, principally due to procedural irregutarities in the disciplinary steps taken
against involved officials, which payments can be said to constitute fruitless and
wasteful expenditure as envisaged in section 38(1)(c)(ii) of the PFMA.

d) Failure by PRASA fo follow its corporate disciplinary procedures and labour
laws relating to procedural fairness constitutes maladministration and improper
conduct.
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24. Regarding the GCEO's alleged improper suspension of employees
resutting in labour dispute settlements amounting to R3.35 million thus

constituting fruitless and wasteful expenditure:

a) The allegation that the GCEQ suspended employees without following proper
disciplinary procedures i substantiated in respect of some of the employees as
others were not suspended by him.

b) PRASA suspended 7 employees without following proper procedure as
provided for in the Labour Relations Act and paragraph 11 of its Disciplinary
Code and Procedure, leading 1o loss of approximately of R2 million in wages
during their suspension period.

c) The case studies regarding the seven (7) officials mentioned n paragraph
6.28.2.3 of the report support the conclusion of a pattern of habitual suspensions
for periods exceeding thirty (30) days without following proper procedure.

d) The conduct of PRASA in habitually suspending employees was n
contravention of paragraph 11.1 of its Disciplinary Code and Procedure which
provides that the employer has the right to suspend an employee with pay for a
period not exceeding thirty (30) calendar days and also i contravention of
paragraph 4.4 of PRASA Disciplinary Code and Procedure and Schedule 1 Part
VIl of the Basic Conditions of Employment Act which provides that employment

practices shail ensure employment fairness.

e) it B not unreasonable to draw a nexus between the payment of salaries for
staff sitting at home with pay for long periods of time and failure to manage
employment relations appropriately, and the conclusion that the payment of
salaries without any value derived therefrom & irregutar and constitutes fruitless
and wasteful expenditure.

f) PRASA's conduct in this regard amounts to fruitless and wasteful expenditure
n coniravention of the provisions of section 38(1) (c) (i) read with section
51 (bXi) of the PFMA whie being at odds with the financial prudence and
efficiency requirements of section 195 of the Constitution.

gl The conduct of PRASA regarding improper suspension of employees
accordingly consfitutes maladministration and improper conduct.

29. Regarding PRASA's alleged improper replacement of the Group Executive
HR with the GCEO's uncle, Mr Mphefo Ramutloa, without following proper

recruitment process:
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a} The allegation that Mr. Mphefo Ramuiloa was improperly appointed n
replacement of Group Executive HR by PRASA i not substantiated.

b} No evidence could be found to support the allegation that M. Mphefo

Ramutloa s Mr Montana's uncie.

30. Regarding PRASA’s alleged failure to take disciplinary action against staff
members allegedly involved in fraudulent Electronic Funds Transfers

amounting to R8.1 million:

a) The allegation that PRASA failed o take disciplinary action against employees
involved n the fraudulent electronic financial transfers of its funds, from its

corporate bank accounts, i partially substantiated.

b) Action was taken against one of the six (6) employees found responsible by a
Deloitte forensic mnvestigation, for security lapses that led to the fraudulent
electronic transfer of PRASA funds amounting o R81 miltion n its KwaZulu Natal
and Gauteng bank accounts.

¢} PRASA fook action against Ms Pallaiyiah but inexplicably failed to take
disciplinary action against the other six individuals recommended for possible
disciplinary action as mentioned n paragraph 13.3 of the Deloitte Report of 26
February 2010.

d} The conduct of Mr Montana regarding failure to take disciplinary action against

the other five (5) employees constitutes maladministration and improper conduct.

32. Regarding Mr Montana's alleged improper transferring of Mr Stephen
Ngobeni without a disciplinary process being followed far his alleged irregular
appointment of a Training Contractor to provide training services on the

handling of People with Disability:

a} | have deferred my finding on the alleged failure by M Montana to take
disciplinary action against Mr Stephen Ngobeni as PRASA has faied fo provide

the necessary documents relating o the issue.

b} No evidence was found n support of the allegation that Mr Ngobeni is M
Meontana's cousin.

¢} | have deferred my findings on this allegation and will be dealt with in the

second report.”
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The dismissal of the three executives: judgment of the Labour Court

2134.

2135.

2136.

At the beginning of 2321 the PRASA Board fired three executives on the basis that they
had been employed on fixed-term contracts of five years and those terms had expired
many years previously without those executives leaving PRASA. The three executives
were Ms Onica Martha Ngoye, Mr Nkosinathi Allen Khena and Mr Tiro Holele.
Respectively, as at the beginning of 2021 they were employed as Group Executive:

Legal Risk and Compiliance, Chief Operational Officer and General Manager: Strategy.

Each o the three executives (| will use the term executives in respect of al three even
though the position that Mr Holele occupied at the beginning of 2021 was not an
executive position) wrote to the Chairperson of the Board of PRASA o to the Acting
Chief Executive Officer — Ms Mabija, who had signed the letters after receiving the
letters of dismissal. In their letters to the Board the three executives peointed out that

they had not been party o any fixed-term contracts of employment with PRASA.

One would have thought that the Board wouid reconsider its position once the three
executives said this fo the Board, but i seems that it did nothing. The Board did not
respond to those letters. The applicants then instituted an urgent application in the
Labour Ceourt for an order declaring their dismissals to be unlawful, invalid and void and
ordering their reinstatement. The Board, PRASA, members of the Board and the Acting
Chief Executive Officer opposed the application. That was strange, given that, when the
three executives wrote to the Board saying that they had not been on fixed-term
contracts of employment, the Board did not refute that version and did not do what
would have been expected of a reasonable employer in the position of the Board of
PRASA. That i b show the three executives proof of the fixed-term contracts of
employment to which the Board was saying they had previously been party or, it did

not have such proof, to concede that it had no case and withdraw the dismissals. The
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Board of PRASA and the Acting Chief Executive Officer of PRASA did neither. Instead,

they filed papers in Court and opposed the executives' application.

In due course the Labour Court handed down its judgment. The judgment of the Labour
Court reveals something most concerning about the Board of PRASA and the Acting
Chief Executive Officer of PRASA, Ms Thandeka Mabija. The Board, PRASA and the
Acting Chief Executive Officer opposed the application by disputing only that the
application was urgent and that the Labour Court had jurisdiction. The judgment of the
Labour Court reveals that on the merits the members of the Board, PRASA and the
Acting Chief Executive Officer had no response o the executives' version that they had
never been party fo fixed-term contracts of employment. Let me refer fo that part of the

judgment which reveals this. In paragraph 32 of the judgment, the Labour Court said:

“[32] The applicants refuted knowledge of their employment contracts being fixed o
a ferm of five years. Their attempts © se=k clarity through the letters fo the Board
drew blank. The very issue was raised as a persuasive facior fo find urgency. The
Court papers received no factual response from the respondents. It is not denied
that the confracts of employment do not have expiry dates. The respondents elected
not fo produce documentation or ¥ make avermenis to support the decision
terminate the contracis. It i not in dispute that clause 3 of the standard contracts
signed by first and second applicants were designed o endure unfit terminated as
provided for in the very conitracts. Clause 9 which recognizes various forms of
termination of empioyment, makes no mention of termination on ground of expiry of
a five year fixed term contract”

This passage reveals that al the Board members — and they were all cited as
respondents — opposed the applicants' Court application even though not a single one
of them had documentary proof that any one of the three executives had previously
been party fo a fixed-term contract of five years with PRASA and they had no witness
who could depose to an affidavit and say that, although there was no written fixed-term
contract of employment, there was an oral agreement fixing five years as the term of

their employment. As an employer, you fire an employee on the basis that that
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employee was employed or had been employed for a fixed-term and that that term has
expired. One would expect that you would know that you have evidence t©o prove such
a fixed-term contract. If that contact was in writing, you would be expected b make
sure, before you fire the employee on that basis, that you have seen that contract and
you can produce it in Court i your decision s challenged by the employee. If the contract
was not in writing but was oral, you would be expected o have as a witness the person
who entered into the oral agreement with the employee so that that person can testify
in Court on your behalf or can depose to an affidavit o prove that the employee had
been employed on a fixed-term contract and what those terms and conditions of
employment were. If as the employer you have neither, how do you oppose the

employee’s legal challenge?

] am lost for words as o why all the members of the PRASA Board, the Acting Chief
Executive Officer and PRASA opposed the executives’ Court application when they had
no defence to the executives' unlawful dismissal claim on the merits. If the Court had
accepted their argument that the application was not urgent, that would have been
temporary relief because the executives would have won n due course because
PRASA and the Board had no defence to their claim on the merits. The Board, PRASA
and the Acting Chief Executive Officer also took the point that the Labour Court did not
have jurisdiction in respect cf that matter. f the Labour Court had upheld this point, &
would only have been a temporary victory because PRASA, the Board and the Acting
Chief Executive Officer of PRASA had nc defence on the merits of the executives'
untawful dismissal claim because the executives would, i that case, have subsequently

taken their case to the High Court and they would have won there.

The question that then arises is this: the Board and the Acting Chief Executive Officer
of PRASA were &t al relevant times legally obliged to act in the best interests of PRASA.

In respect of the Board, section 50 of the Public Finance Management Act obliged t to
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exercise the duty of utmost care to ensure reasonable protection of the assets and
records of the public entity, act with fidelity, honesty, integrity and in the best interests
of the public entity n managing the financial affairs of the public entity and should seek

to prevent any prejudice to the financial interests of the State.

It must be remembered that the Board of PRASA was obliged, in terms of section
U N(b)iiy of the PFMA fo “prevent iregular expenditure, fruitiess and wasteful
expenditure, losses resulting from criminal conduct, and expenditure not complying with
the operational policies of the public entity”. The PFMA defines “fruitless and wasteful
expenditure” as meaning “expenditure which was made n vain and would have been
avoided had reasonable care been exercised”. The Board and its Acting Chief
Executive Officer appear to have acted without exercising reasonable care in causing
the expenditure arising from the dismissal of the three executives in early 2021 and in
opposing their Court application. To the extent that PRASA may have had two people
for each of the posts to which the three executives were attached — namely each
executive and somebody acting in their positions between their date of dismissal and
their reinstatement or the finalisation of the litigation, serious consideration must be
given t» whether the Board members should not jointly and individually be required to

pay back that money.

In light of the legal obligations referred to above, t must be questioned as to whether it
was in the interests of PRASA for the Board and the Acting Chief Executive Officer to
fire the three executives on the basis on which they fired them when they had no
evidence to prove their basis for dismissing them. Not only that, t must also be
questioned whether it was in the interests of PRASA for the Board and the Acting CEO
to oppose the three executives’ application in the Labour Court when they had no
defence on the merits to the executives' unlawful dismissal claims and only wanted to

take technical points that the matier was not urgent and that the Court did not have
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jurisdiction. In this respect, it may be assumed that the Board ought to have known that,
if the Labour Court did not have jurisdiction, the High Couri would have jurisdiction and
the executives would end up going o that Court and winning their case there because

the Board had no defence on the merits of their claim.

it must accordingly be asked whether what the Board and Acting Chief Executive Officer
did could have been in the best interests of PRASA. If they were not, the question is: in
whose interests were the Board and the Acting Chief Executive Officer acting when they
dismissed the three executives on the ground on which they dismissed them early n
2021 and then decided b oppose the executives’ application in the Labour Court? That
is the question. In this regard, it may be noted that nobody in the PRASA Board and the
management needed o be a lawyer 1o realise that o dismiss the three executives on
the grounds on which they were dismissed and o oppose their Court application when
PRASA had no defence on the merits of their claims could not have been in the interests
of PRASA. If any one of them did not see that, then it must be concluded that he or she
was either incompetent or simply did not have what he or she was supposed to have o

serve on the Board of a company, particularly a company as big as PRASA.

Dismissal, reinstatement and second dismissal: the new CEQ

2144,

2143.

One wouid have thought that, after PRASA had operated without a permanent CEO for
close to six (8) years, there would be stability at PRASA after the appointment of a
permanent CEQ. Unfortunately, this was not o be as the evenis which happened at
PRASA concerning its new CEQ towards the end of 2021 and during the first few
months of 2022 reveal. The person who was appointed as the permanent CEO of

PRASA inh March 2021 was Mr Z Matthews.

In an arbitration award fo which reference will be made shortly, t s stated that Mr

Matthews pointed out that at the time he took the helm, PRASA was “in a parlous state”.
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This was in March 2021. Before Mr Matthews could finish even seven months as CEO
of PRASA, he was dismissed by the Board of PRASA. By the time the Board of PRASA
appointed Mr Matthews, it was chaired by Mr Ramatlakane. As has been noted above,
Mr Ramatlakane previously served as an ANC Member of Parliament and was a
Member of Parliament's Portfolio Committee on Transport during the term of office of
the Molefe Board. It is worth reiterating that Mr Molefe gave evidence which is referred
to earlier to the effect that that Committee or the ANC members of that Committee was
antagonistic towards his Board and effectively failed to do its job n relation to the
problems at PRASA. That is, it faited to carry out its constitutional function of oversight

in relation o the problems at PRASA.

2148. The dispute between Mr Matthews and the Board of PRASA concerning his dismissal
ended up in arbitration. Judge Robert Nugent, a former Judge of Appeal of the Supreme
Court of Appeal who i now retired was the arbitrator in those arbitration proceedings.
In April 2022 he issued an arbitration award. Judge Nugent concluded that Mr
Matthews' dismissal by the Board of PRASA was unlawful and he ordered PRASA o
reinstate him. A copy of that arbitration award is annexed as addendum “A” fo this part
of the Report of the Commission. When one reads that award you cannot but get the
impression that the Board was trying o find a reason to get rid of Mr Matthews on the
basis of whatever reason they could lay their hands on. In fact, Judge Nugent found

that that was the case. Judge Nugent said in paragraph 108 of his award:

'PRASA i perfectly entitled b dismiss an employee, including its Group CEQ but
then t must do so frankly and for proper reason. In my view it is fair © infer from the
events that have occurred that the Board of PRASA wanted fo rid itself of M
Matthews and has cast about for reasons b do so."

2147. What Judge Nugent is saying here is that in his view the evenis surrounding Mr

Matthews' dismissal revealed that the Board of PRASA simply wanted o get rid of a
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CEQ whom & had appointed only a few months earlier and it was simply locking for a
reason it could use to get rid of him. Judge Nugent also had the following o say in

paragraphs 109 fo 112 of his arbitration award:

“[109] The Board minute of 28 November 2021 demonstrates ambivalence on the
part of the Board as to why they thought he should be dismissed. It was said at one
time that he should be dismissed far poor performance. It was said at another time

that e should be dismissed for faillure to obtain security clearance. But ultimately,

a3 | have observed, it plumped for dismissing him for faiure to disciose his dual

citizenship. Yet the failure to obtain security clearance was resurrected once again

in argument, on this occasion contending that the contract had ended for non-

fulfiiment of a condition precedent, without having alleged that before.

[110] And ¥ that was not enough PRASA then went n search o whether Mr
Matthews had an interest in any companies that had not been disclosed. Without

any apparent inguiry as o the nature o relevance of those interests, and without

inguiry of Mr Malthews, ¥ was seized upon lo purport yet again to terminate his
employment.

[111] But yet when it came down fo the reason given by PRASA all along for

terminating Mr Matthews' employment, nothing could be advanced by PRASA for

why _his_dual citizenship_was material, other than veering_back to the refusal of

security ctearance in the investigation report, which the Board said & had accepted.

{112] Absent an adeguate explanation for why Mr Matthews' dual citizenship was

material and reguired disclosure, PRASA's claim fto have terminated his

employment fairly and lawfully on that ground was a mere makeweight.”

2148. Judge Nugent says in his award uitimately the reason advanced by the PRASA Board
for why they had dismissed M Matthews is that he had failed to disclose that he had
dual citizenship, namely British citizenship and South African citizenship. Earlier on in

his award Judge Nugent said that he had not been able to find anything in PRASA’s
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affidavits which explained why Mr Matthews' dual citizenship was material. Judge

Nugent went on to say in paragraph 85 of his award:

“[85] PRASA was challenged by Mr Matthews o provide an explanation [as o why
his dual citizenship was material], when he said in his affidavit:

‘[] remains a mystery why my British citizenship s caonsidered fo be material
infermation by the Board. | have no idea whether any and what evidence was
placed befcre the Board and on what basis it was concluded that my British

citizenship was material — and lo what exactly it was considered material’

2149. So, what this means is that, after the PRASA Board had said that the reason why it had
dismissed Mr Matthews was that he had failed o disclose his dual citizenship, Mr
Mafthews challenged the Board {o explain why that was material o his employment by
PRASA and the Board could not provide an explanation. So, one would ask the
question: why did the PRASA Board think he was obliged fo have disclosed the dual
citizenship if they could not explain why making that disclosure was material o his

employment?

2150. It b appropriate o quote paragraphs 34, 36, 37, 38, 41 — 47 of Judge Nugent's

arbitration award. They read:

“[34] Meanwhile, on 3 November 2021 Mr Matthews was requested lo attend the
chambers of Adv Sethene, who told him the Board wanted o terminate his
employment due to poor performance. Shortly afterwards social media circulated
that he had been given five days’ notice of termination due fo poor performance. In
a telephone call on 5 November 2021, Mr Matthews was told by Mr Ramatlakane
that that was fake news'. Fake news it might have been but the conversation with

Adv Sethene has not been piaced in dispute.

[36] On 18 November 2021 Mr Ramatlakane telephoned Mr Matthews and told him
that security clearance had been refused, and Mr Matthews should not attend the
office, other than to meet with him and Adv Sethene that afternoon. Later that day
he wrole o Mr Matthews:
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it has been brought to my attention that there are serious allegations of
misconduct relating to gross dishonesty that you could have committed in your
capacity as the Group Chief Executive Officer of PRASA.

PRASA views these allegations against you in a very serious light and
therefore, will be conducting a thorough and comprehensive considerations
into these allegations.

It is therefore the view of PRASA that whilst these allegations are being
considered by the PRASA Board, you are hereby placed on a precautionary
suspension with fult pay. Please note that this is not a sanction or a punitive
measure, but a necessary step that will allow PRASA to conduct an objective
and unbiased probing into these altegations.’

[37] On the following day Mr Ramatlakane issued a release o the media:

‘The PRASA Board of control a its meeting on Thursday 18 November 2021
considered an alleged sensitive matter of security breach and other contractual
obligations associated with the employment contract of the Group CEO Mr

Zolani Kgosietsile Matthews.

By consensus, the Board resolved that Mr Zolani Kgosietsile Matthews should
be placed on precautionary suspension fo allow detailed probing of the matter

at hand to be concluded in his absence.’

[38] It wilt be apparent that inconsistent reasons were given for the suspension.
Moreover, neither & supported by the evidence before me. There i no evidence of
allegations having been made of 'misconduct relating to gross dishonesty' other
than the zllegation made in the letter by Mr Ramatlakane himself. There was no
mention of a ‘security breach’ in the letter of suspension, and there is mo evidence
of an aliegation having been made that Mr Matthews was connected to a ‘security
breach'. Not even the SSA had made that aliegation. On the confrary, t said is
investigation of Mr Matthews was found o be ‘positive on the whole’. What had
occurred is only that he had been refused ‘Top Secret’ security clearance, which in
itself was not a ‘security breach".

[41] The Board met on 29 November 2021. The only item on the agenda was
recorded in the minute of the meeting as ‘Investigation Report of GCEO in Respect

of his Failure o Declare his Dual Citizenship — Advocate Mokutu SC'. The minute
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recorded that ‘following the consideration and acceptance of the Investigation
Report by Advocate Mokutu SC on the investigation of the GCEC's material non-
declaration/disclosure about his dual citizenship’ the Board had sought legal advice.

The Board then resolved, amongst others, that

‘The BoC unanimously accepted recommendation t terminate the

empioyment contract of the GCEQ with immediate effect.

i42] That was not correct. Adv Mokutu had nmot recommended termination of WMr
Matthews' employment. He had only expressed his opinion that Mr Matthews had
been obliged to disclose his dual citizenship, and that the omission ‘goes fo the trust
relationship’.

i43] The following day Mr Ramatiakane wrcte fo Mr Matthews informing him:

'4. The Board has resolved to terminate your employment with PRASA. The
Board is satisfied that you materially and intentionally withheld your British
Citizenship status from PRASA.

e

6 The findings of Adv Mokutu SC's investigation have been adopted by the
Board. Your actions of acting n bad faith and failing to disclose material
information fto the Board have led b a breakdown n the employment

relationship.

7. Moreover, you have failled b obtain a positive Security Clearance and are
thus disqualified from holding the position of GCEC.

[44] The letter demonstrates the ambivalence on the part of PRASA that has
featured throughout this matter, and which s vividly apparent from the minute of the
Board meeting of 20 November 2021. On the one hand & was said n paragraph 4
that Mr Matthews' employment had been terminated because he was said b have
'materially and intentionally withheld [his] British Citizenship status from FRASA'.
On the other hand it was said in paragraph 7 that he was ‘disqualified from holding
the position of GCEQ' by reason of his failure to obtain security clearance. Which

one brought about the termination of his employment & left uncertain n the letter.

[45] On 2 December 2021 Mr Ramatlakane announced the termination to the media:

"The Board of Passenger Rail Authority Agency of South Africa {PRASA) at its
meeting of the 28 November 2021, unanimously resolved to terminate with
immediate effect the employment contract of its GCEC, Mr Zolani Kgosietsile
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Matthews. This & n line with a provisicn n clause 11 o his employment

contract.

This followed an investigation by seasoned senior counsel that established
whether Mr Matthews deliberately and intentionally failed to disclose material

information to PRASA in respect of his dual citizenship.

Mr Matihews's letter of employment clearly stipulates (as one of the key
requirements) that his contract of employment will only be confirmed upon him
obtaining favourable security clearance. The State Security Agency (SSA) has
since declined to issue Mr Matthews top secret security clearance or any other
security clearance.'

{46] Cnce again, PRASA's ambivalence i apparent. Was M Matthews’
employment terminated because he had 'deliberately and intentiocnally failed to
disclose material information b PRASA in respect of his dual citizenship’, as stated
in the second paragraph? Or was his employment contract 'not confirmed’ because
he was refused security clearance, as stated in the third paragraph? Moreover, what
is said n that paragraph is materially inaccurate. The SSA had not declined fo issue
‘any other security clearance'. It had declined 1o issue only "Top Secret’ security
clearance. The SSA was not asked for any other level of clearance and did not
investigate whether any other level should be granted.

[47] | have observed that Mr Matthews finally pinned PRASA's colours firmly to the
mast in his affidavii — the reason for terminating his employment, so he said
emphatically, was his failure b have disclosed his dual citizenship, and not the
refusal of security clearance. | need nonetheless © deal with the matter of security
clearance because it has featured heavily in this case and made an appearance yet
again in argument before me, and & also has secondary relevance. So, too, | need
b deal with Mr Matthews' company interests, which were relied upon in argument
b justify the termination.”

2151. it would appear that the PRASA Board made three decisions subsequent to the release
o Judge Nugent's award reinstating Mr Matthews. The one decision was that they
would not reinstate Mr Matthews. The other decision was that they would institute a
review application with the aim of having Judge Nugent's arbitration award reviewed
and set aside. The third was that they would dismiss Mr Matthews again and give
another reason for dismissing him. They subsequently sent Mr Matthews a letter in

which they said that they had dismissed Mr Matthews for poor performance. This &
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despite the fact that in paragraph 32 of Judge Nugent's award it is revealed that Mr
Ramatlakane, the Chairperson of the PRASA Board, stated, in response to certain
allegations made by Mr Matthews in relation io two performance reviews conducted by
Mr Ramatlakane in regard to Mr Matthews’ performance, that the performance reviews
were not relevant given that [Mr Matthews] was dismissed for breach of contract by
materially and intentionally withholding his British citizenship from PRASA and not for

poor performance. Mr Ramatlakane is quoted to have also said in his affidavit:

“The performance reviews and discussions regarding his performance are not
relevant i these praceedings.”

Judge Nugent said that Mr Ramatlakane added:

“At any rate the Board of Contro! reviewed his performance and concluded, based
on the below par scores that he received, that the applicant had demonstrated poor
performance. Conseguently, his probation period was extended for an additiona!

three months' [this was after the August review]”

The reason why | have referred to Judge Nugent's arbitration award as exiensively as
| have done is that it reveals that, after PRASA had had much instability for six years
when it did not have a permanent CEQ, that instabilty has continued even after a
permanent CEQO had been appointed. We have a situation seven years after the
departure of PRASA’s previous CEO, Mr Montana, that a new CEQ was dismissed
before he could complete a year in PRASA's employment and a senior Judge, acting
as an Arbitrator has concluded that the PRASA Board wanted to get rid of the CEQO and
was simply looking for whatever reason it could find to get rid of Hm  The fact that, after
the release of Judge Nugent's arbitration award, the Board decided to dismiss Mr
Matthews again for another reason serves o give greater credence to the finding by

Judge Nugent that the PRASA Board wanted to get rid of Mr Matthews. Actually, the
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fact that the Board said in its post-Judge Nugent arbitration award letter of dismissal the

PRASA Board said that the reason for Mr Matthews' dismissal was poor performance

despite the fact that Mr Ramatiakane had earlier expressly said n an affidavit that Mr
Matthews had not been dismissed for poor performance, gives more credence to Judge

Nugent’s finding.

Given the above, | believe that a special intervention needs to be made.

SUMMARY OF CONCLUSIONS

2155.

2156.

Judge N Makhubele gave evidence before the Commission but did not complete her
evidence. | have decided that the Commission will not pursue the issues & had sought
to pursue with her because they may require further investigation and vet | am aware
that there is a Tribunal under the JSC that will investigate her conduct at PRASA while
she was Chairperson of the Board of PRASA. | wil leave the matters o her role at

PRASA to be dealt with by the Tribunal even though & may not deal with al aspects.

In 2012, then Public Protector, Ms Thuli Madonsela, began her investigation into
PRASA arising from 32 complaints that were made. However, she was able to furnish
her Derailed Report only n August 2015. Even then, that Report did not deal with all
the complaints she investigated. In her Report, Ms Madonsela said that the Report was
delayed because o alack of co-operation mainly from PRASA's then CEO Mr Montana
and also from the Board that was in office at the tme. She found that some of the
allegations had been proven, but some had not. She did not make findings in respect
o 15 of the matters. One of her recommendations was that every contract worth more
than R10 million that PRASA had concluded afier 2012 be investigated by Treasury
and that the Board assist with that investigation. Given that PRASA would have paid at
least R10 million for many of the goods and services that it procured, that is a seriously

damning finding in respect of the propriety of PRASA's procurement of goods and
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services. Implicit in the finding is a concern that the 32 complaints she had received did
not deal with all the major ills at PRASA: proper investigations of al contracts exceeding

R10 million was required.

Fortunately, however, by the time that that recommendation was made, PRASA had a
new Board. That Board, whose members were appeinted for a period o three years,
took office on 1 August 2014, just about a year before the Public Protector's Report
“Derailed" was released. However, most of the complaints that were investigated
reiated o actions and decisions that had occurred prior o 2012. In her “Derailed”
Report, the Pubic Protector commented scathingly about some o the matiers referred

to above.

it is however difficult to comprehend that, notwithstanding the dire state in which PRASA
was found 1o be for such a prolonged period, no actions were taken in respect of what
was happening at PRASA, and its state of disrepair had been allowed to remain officially
undetected until uncovered by the Public Protector and thereafter by the investigations

initiated by the Molefe Board.

In seeking to provide an explanation, as has been detailed above, some of the
witnesses who testified in the Commission expressed the view that PRASA had been
“captured” or was a victim of “state capture”. Most suggested that Mr Montana was
central to that capture. Notwithstanding that questions had been raised about at least
two muiti-billion Rand confracts while he was at the helm of PRASA, he remained the
Group CEQ. The suggestion was that he had been allowed to become too powerful, in
fact so powerful that, according to Mr Molefe, at the meeting of 20 August 2015 Mr
Montana had complained to former President Zuma that he was not consuited when o
before the Molefe Board was appointed. In addition, Mr Molefe suggested that Mr

Montana enjoyed the protection of quite powerful persons behind the scenes.
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Mr Molefe was also of the view that, for state capture to succeed, systems h
organisations had fo be broken, must be weakened and good people must be removed
from certain positions and substituted by people who were comptiant, who would carry
out the agenda [of those] whose objective is the looting of the public purse. In addition,
he perceptively pointed out the following. He was nh a position fo speak out. But not
everybody could do that. There were many professionals, he said, who begin to work
when quite young. They get married, start a family, buy a home, pay a huge bond,
purchase an expensive car and [have] children in private school. They are put n
important positions and certain individuals n high places in the ANC make them believe
that the extent fo which they could have upward mobility, whether where they are or in
broader society, is dependent on them pleasing those occupying positions of influence

and decision-making either in SOEs or n the ANC.

it is also clear from the evidence heard by the Commission and in what 5 said in
affidavits that were furnished to the Commission, that if the requisite care was displayed
by those in a position to assist in the clean-up of PRASA, PRASA would not be in the
sorry state it is today. For example, although the DPCI had initially intended utilising Mr
Sacks' services, after he submitted to it his damning and quite incriminating *first level”
flow of funds report in respect o the Swifambo tender, he has not heard back from the
DPCI. Nor did they ask him, as was envisaged at the time he was engaged, fo perform

a similar exercise in respect of the Siyangena contracts.

In the face of foregoing, one would expect that everyone concerned who had anything
to do with PRASA would express &t least a measure o regret o apology about the
manner in which they exercised, or failed fo exercise, their powers. This applies both o
those within PRASA who exercised power and took or influenced decisions taken by
PRASA and also those who were required to have held the repositories of power and

influence accountable. it B a sad commentary on the attitude of those who are placed
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in powerful public positions and also those who are required to ensure the lawful,
reasonable and fair exercise of those powers that none of them had the grace or
courage to express regret or apologise for their failures. f anything, they defended the
stances they adopied, even though the disastrous consequences are visible for all to

observe. That approach s with respect gquite worrying.

In determining who should be held responsible for the ills at PRASA, it would be
instructive to divide the persons o entities into two broad categories: first, those who
perpetrated the wrongs; and second, those who had occupy positions of oversight to
ensure that the perpetrators were held accountable and ensured that appropriate steps

were taken. The second category of persons will be considered first.

Persons who had a duty of oversight

2164.

2165.

2166.

Insofar as oversight o the maladministration at PRASA is concermned, at least two
fundamental questions must be asked. First, can it be said that the Government leaders,
and of course the ANC leadership was not aware of it? Second, given what they knew

and also what they must have known, what steps did they take?

it would appear that the answer to the first question 5 as follows. the ANC leadership
and also the then President and the then Deputy President and the other members of
the Top 6 of the ANC were told, at least in general terms about the extent of the

problems at PRASA and the huge amounts involved.

The answer to the second question would appear to be this. At best, they and other
public representatives and public bodies stood by and did nothing while the Molefe
Board attempted to fight corruption and bring perpetrators to book. In this regard, it will
be recalled that Mr Molefe said he had written to now President Ramaphosa, but who

was then Deputy President, just before the term of his Board expired identifying the
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critical challenges that PRASA faced and had asked him and Government fo infervene
and get things back on track. He said that he had also alerted the then Deputy President
to the methods used o make his Board dysfunctional, namely not filing n vacancies

on the Board. He urged that a proper Board be put in place.

Second, the inaction of the ANC's Top 6 when told by Mr Molefe of the extent of the rot
at PRASA and the R79 million paid to the Party [the ANC] by the managing director of
a company that had received a R3,5 billion tender. That information was subsequently
made public. Even then the Top 6 were not shamed into getting o the boltom of the
matter. The beneficiaries of that confract are still at large — with large sums of money
stil in their possession. The Top 6 tooc owe the country a profound apology. They
allowed a state entity that is required to provide an essential service to the most
vulnerable among us io be incapable of fuifilling its duty. It should be noted that the
ANC's Top 6 does not formally exercise public power. Nevertheless, given that
important positions in SOEs are determined or ratified by the ANC's “Deployment
Committee” the Top 6 must be held accountable to the public when it does not act n

circumstances where the public interest requires that action be taken.

Third, Parliament’'s inaction n the face of al the bad news about PRASA s a matter of
serious concern. It wil be recalled that on & March 2017, Mr Molefe wrote to the Speaker
of Parliament pleading for protection for his Board when & appeared before Parliament’s
Portfolio Committee on Transport. He alsc made a similar request to the Chairperson
of the Porifolio Committee on Transport. Mr Molefe did not get the requisite protection.
instead, a a sitting of the Portfolic Commitiee on that very day an announcement was
made on behalf of Minister Peters that she had dismissed the Molefe Board. There is
o record of Parliament calling Minister Peters to account for this public embarrassment
of the Board, even after the High Court had set aside her decision to dismiss the Board.

With respect, Farliament failed to hold the Executive to account and allowed it fo punish
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a Board that sought to fight corruption and maladministration. |t is recommended that
Parliament puts in place mechanisms o ensure that such unlawful use, or abuse, of

power by the Executive o silence its critics is not allowed o happen again.

Fourth, the members of the Portfolio Committee on Transport have hardly covered
themselves in glory in their handling of PRASA-related matters. The most strident
criticism must, of course, be reserved for the ANC members of the Portfolio Committee.
Just how little some of them cared about their obligations or applied themselves o
fulfiling those cobligations B illustrated by the following. In her affidavit o the
Commission in response o Mr Molefe’'s complaints about the manner in which his
Board was treated by the Porifolio Committee, its then Chairperson, Ms Magadzi, said
that in the Swifambo review application Mr Molefe had alleged that *PRASA had
donated” R79 milion to the ANC. However, that was never Mr Molefe's allegation: he
said that Mr Mashaba had told him that he [Mr Mashaba] had paid R72 million to the
ANC after Swifambo had won the locomotives tender. Worse still, Ms Magadzi and her
Committee held it against M Molefe that he could not produce receipls from PRASA

confirming the payments.

However, there are more fundamental problems with the approach that the ANC
members of the Portfolio Committee adopted. In her affidavit, Ms Magadzi said that her
Committee wanted state institutions such as National Treasury, the Hawks (the DPCI)
and the police to investigate the award o the locomotives contract to Swifambo, but
“comrade Popo Molefe" engaged Werksmans. The short response to that suggested
approach i this: Werksmans was engaged to comply with the Public Protector's
remedial action that the PRASA Board had to assist Treasury to investigate every
contract of more than R10 million that PRASA concluded from 2012; and the Hawks
had to be taken to Court to force them fo act against wrongdoers. Most tellingly, after

the Molefe Board had left office, the Portfolio Committee did little. Ms Magadzi did not
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say what her Committee did o bring wrongdoers ¥ book. She did mention though that,
when allegations of procurement irregularities at PRASA “surfaced in the media”, the
Committee conducted inspecticns of, among other things, the “tall trains” that were not
fit for purpeose. Ms Magadzi's response betrays a total lack of understanding of hew
corruption in procurement s uncovered or the nature of the irregularities committed

during the tender process for the locomotives contract.

in light of the foregoing, t is not unreasonable b conclude that the ANC members of
the Portfolio Commitiee failed to properly execute their oversight function over the

Executive in regard to PRASA.

There is a further issue that arises from Ms Magadzi's affidavit. After selting out a
number of complaints that her Committee had with the Molefe Board, she stated:
“Another allegation that the Committee wanted to explore was the appointment of
comrade Molefe's son fo work at the law firm, Werksmans.” In response, as noted
above, Mr Molefe denied the allegation. However, the serious concerns that that
statement raises are the following. The Molefe Board left office on 31 July 2017. Ms
Magadzi's affidavit is dated 21 October 2020, more than three years after Mr Molefe's
Board left office. Importantly, from the perspective of propriety, Ms Magadzi's statement
suggests that the matter was not investigated further. With respeact, coming from the
Chairperson of a public oversight body, this is shocking. If the allegation were correct,
Mr Molefe might have had to answer fo a charge of corruption. It would appear however
that neither she nor the other ANC member of her Committee investigated the matier.
In that case: it must be considered that they are undeserving of being members of a

public oversight body; and it is hardly surprising that her Committee did not cover itseif

n glory.
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Finally, n respect of ANC MPs who were members o the Portfolic Committee on
Transport during the period that the Molefe Board was n office, the following needs o
be recorded. President Zuma appointed Mr Maswanganyi as the Minister of Transport
after he had dismissed Minister Pefers from the Cabinet. According fo Mr Molefe,
Minister Maswanganyi refused to meet with his Board and in effect rendered i
unworkable. What is however more worrisome about the elevation of Mr Maswanganyi
o Minister of Transport & this. As noted above, he said that t was Parliament that had
decided 1o dissolve the Board and a Minister “cannoi go against a decision” taken by
Parliament! On that score, Mr Maswanganyi is simply wrong. As powerful as Parliament
is, the power fo dismiss the Board lies with the Minister. It is considered that there
should be serious reservations about appainting as a Minister a person who has so
imited an understanding of who holds the reins of power in respect of matters that fall
within his Portfolic. i is so that Mr Maswanganyi is no longer a member of the Cabinet,
but the fact that he was appointed as a member of the Cabinet i quite worryving. Ms
Magadzi's inadequacies as Chairperson of the Portfolic Committee have already been
considered above. However, notwithstanding those inadequacies, she has been
elevated fo the position of Deputy Minister of Transport. Again, the question must be
raised: is it n the pubiic inferest o appoint as a Deputy Minister someone who has not

covered herself in glory in performing important oversight functions.

One df the other members of the Portfolio Committee at the time that Mr Molefe's Board
was in office at PRASA was Mr Leonard Ramatiakane. He is now the Chairperson of
PRASA's Board. As has been noted n the section dealing with the award of the
locomotive tender to Swifambo, Mr Ramatlakane has embarked on a process of
consequence management at PRASA. This 5 commendable. However, given his less
than distinguished performance as a member o the Porifolio Committee, and
complaints made by PRASA employees who appeared before the Commission, it is

recommendead that the Portfolic Commitiee on Transport exercises particular oversight
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over this process and prepares appropriate reports that are available to the public and

civil society organisations.

Fifth, Minister Dipuo Peters must be credited with appointing the Molefe Board in 2014.
It appears that initially at least she was supportive of the Molefe Board's attempt to
clean up PRASA. However, it seems that her support for this effort waned. The reason
she proffered for withdrawing her support was that the Board was not focusing on
ensuring that PRASA was run properly. However, what emerges from the evidence is
that she wished the investigations into PRASA's ills t at least be curtailed. Thereafter,
when it became public knowledge that Mr Mashaba had said that, after his firm had
been awarded the Swifambo iender, he had paid money to persons who would pay #
to the ANC, one would have expected that as the Minister to whom PRASA was
accountable, she would have insisted that that embarrassing allegation was
expeditiously pursued: either to clear the name of the ANC or bring the wrongdoers o
book. She did neither. She instead stood by. Moreover, she ought to have been aware
of the unacceptable treaiment meted out to the PRASA Board by the Portfolio
Committee of Transpori. By her inaction, it would appear that she made common cause
with thal Committee's approach. She must accordingly share some of the blame for the

fact that the wrongdoers in the Swifambo matter have still not been brought to book.

in addition, Minister Peters must take responsibility for the non-appointment of a Group
CEQ o replace Mr Montana after he left PRASA in July 2015. That position remained
vacant throughout the remaining period that she was Minister — until March 2017. This
is despile the fact that she had been provided with a list of three possible candidates,
the top being a black female, who had been picked following a thorough recruitment
process. When she gave evidence, former Minister Peters iried to justify her failure to
act on the following bases; PRASA was “not ready” to appoint a new Group CEO; she

has to follows certain processes;, and she was seeking an opportunity o discuss the
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matter with President Zuma. With respect, none ¢f these reasons is a proper basis for
a Group CEO not being appointed. Having regard to the totality of the evidence on this
issue, the inference is irresistibie that there was some reason for not filling that important
position. Former Minister Peters’ failure fo disclose it suggests that it was not a proper
one. It would appear that that conclusion s reinforced by the explanation tendered by
her successors when asked to explain the delay n having the appointment of a

permanent Group CEC made.

The failure of the successive Ministers to furnish proper and cogent explains for the
unacceptable delay n appointment a permanent Board, as opposed to Interim Boards,

and a permanent Group CEO, as opposed to Acting Group CEOs, is quite worrisome.

There are at least two matters of a general nature that arise from the systemic failure
to arrest the rot a PRASA, notwithstanding its devastating effect on the many

vulnerable persons who depended on its services.

First, the fact that not one person who is paid, from scarce public funds, to exercise
oversight over PRASA assisted the Molefe Beoard in its fight o rid PRASA of corruption
and maladministration leads to two broad inferences. All of them, individually or
collectively, were incompetent and/or uncaring. The other is that they were
implementing a pre-determined plan, namely to ensure that the Molefe Board failed. It
will be recalled that that is precisely what Mr Mcolefe told the Top 6 when he met them
in Juy o August 2015 Worryingly, a consideration of the evidence led at the

Commission, suggests that the probabilities are that Mr Molefe’s prognosis was correct.

Second, many professions have bodies that exercise oversight over their members.
Examples are lawyers and doctors. Should a member deviate quite radically from what
is expected of a reasonable member of that body, he or she can face malpractice

proceedings. The term political malpractice has been recently coined. Given the extent
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to which certain public representatives failed to exercise their power, and the resultant
massive losses to the fiscus and the suffering cause to vulnerable members of the
public, in respect of PRASA-refated matters, and the premium that the Coenstitution
places on accountability, perhaps & 5 time for Scuth Africa o ensure that & public
representatives fulfil their obligations by introducing a form of sanction for what may be

termed constitutional and political malpractice.

it & convenient now to consider who, on the basis of the evidence led and information
considered by the Commission, are the persons who should be held accountable for

the wrongs at PRASA and also those against whom steps should be taken.

Persons who should be held accountable

2182.

2183.

it is worth reiterating that Mr Molefe was clear that in his view PRASA had been
“captured” or that PRASA was a victim of state capture. He was also of the view that,
a PRASA itself, Mr Montana was at the helm of that project. A similar view was

expressed by, among others, Ms Ngoye and Mr Dingiswayo

In assessing the cogency o these views, it is necessary o appreciate that it would be
difficult to secure direct evidence of state capture or the capture of state institutions.
Whether or not a state institution was “captured” i fo be inferred from the evidence
heard, the contents of all relevant documents and facts and circumstances that cannot
reasonably be disputed. The latter includes known relationships between those in
positions of power and persons who are known beneficiaries of contracts that are

concluded between organs of state and persons or entities n the private sector.
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During the course of the Commission's hearings, evidence was led of the enormous
influence that Mr Roy Moodley exercised at PRASAM the contracts that PRASA
conciuded with entities with whom he was associated or known to be associated and
the consequences visited upon those who raised questions about some of those
contracts. In addition, it is a matter of public record that there was a quite close
relationship between President Zuma and Mr Roy Moodley, whose Royal Security paid
Mr Zuma a salary for a period of 15 months before M Zuma became the President of
the country and a month thereafter. In addition, when Mr Montana appeared at the
Commission he made no secret of his allegiance fo Mr Zuma, even after Mr Zuma had
stepped down as President. Not coincidentally, M Montana was of the view that

institution of the Commission was “targeted” at former President Zuma.

The other person who benefitted handsomely from PRASA contracts was Mr Makhensa
Mabunda. He is a known associate of Mr Montana. Evidence was jed that entities with
which he was associated received contracts totalling nearly R1 billion. In addition, Mr
Mashaba told Mr Molefe that it was M Mabunda who had encouraged him [Mr
Mashaba] to submit a bid for the locomotives confract, which he did through Swifambo.
The manner in which the tender came o be awarded to Swifambo, despite the fact that
its bid ought to have been disqualified, is a further factor that needs to be taken into
account. So must the fact that Swifambo paid large sums of monhey to Mr Mabunda or

entities with which he was associated.

Considered collectively, the information available to the Commission appears to jead b
the following inferences: first, PRASA was indeed captured or a victim of state capture;
second, its procurement processes, as noted by the Public Protector in her “Derailed”

Report were suspect at best; and third, Mr Montana appears fo have been a significant

140% 1 wil be recalled that Mr Molefe said that soon after his appointment as Chair of the PRASA Board, he became
aware that persons at PRASA referred o Mr Moodley as “the owner” of PRASA.
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role player at PRASA n its capture and n determining which service providers would

be allocated major tenders, such as the acguisition of locomotives.

As is clear from what has been detailed earlier in this Report, a fair amount of the
evidence related o allegations about Mr Montana and the manner in which PRASA was
run during his tenure as Group CEQ. Based on the position that Mr Montana held at
PRASA for some nine years, the evidence that was led, the documents that served
befare the Commission, the findings of the Public Protector in her Derailed Report and
the judgments handed down by Courls in the Swifambo and Siyangena matlers, it
appears o be a reasonabie conclusion to identify Mr Montana as the significant internal

role player in the capture of PRASA. However, the following further question must be

asked. Who else was involved in that project, whether knowingly or simply by virtue of

the position he o she held at PRASA or by virtue of having been a member of a

committee tha! was part of the procurement processes that were foliowed at PRASA.

Accordingly, n deciding against which persons from PRASA steps should be taken,
reliance wil have fo be placed on the reasonable inferences o be drawn from the

documents, read in their proper context.

As noted above, one of the serious problems that was experienced in respect of
determining what happened during those procurement processes related o documents.
Importantly, & i a problem that was referred to by the Public Protector, who found that
PRASA hid documents from her office and then alleged that a finding should be made
against complainants because they were unable o produce the documents. In the
affidavits in the applications 1o review and set aside the contract between PRASA and
Swifambo and contracts between PRASA and Siyangena that issue was ailso raised,
as all the relevant documents could not be located. In addition, the following further

matters were raised i respect of documents that were n fact located: n many cases,
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minutes or reports were not signed or dated; and in some instances, different versions
of minutes or reporis existed. As noted above, when the Swifambo matter was dealt
with earlier in this Report, documents relating to the procurement process were made
available to the Commission only after the scheduling of oral evidence had been
finalised. The correciness what is reflected n those documents and in some instances
the authenticity of the documents has been challenged. In addition, in affidavits that he
tendered 1o the Commission, Mr Ramatlakane also referred io some of these concerns.
As a result of the foregoing, it i a difficult task o identify the individuals who may have
knowingly participated in the capture of PRASA in so far as procurement matters are

concerned.

RECOMMENDATIONS

2190.

2191.

Insofar as the awards of the Swifambo and Siyangena tenders is concerned, it bears
reiterating that according to the National Head of the DPCI, Lt General Lebeya, the
investigations into the criminal complainis relating to those two matters i quite
advanced. In the circumstiances, as regards these matters, the following

recommendations are made.

First, as regards the Swifambo matter, it 5 recommended that the President takes steps

to ensure, through the relevant members of the Executive that the following happens:

2191.1. al DPCI investigations relating to possible criminal conduct at PRASA are

finalised as soon as possible;

2191.2. the NDPP immediately appoints a team to oversee the investigations and the

prosecutions of those suspected of committing criminal offences in respect of

wrongdoing at PRASA,
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2161.3. in deciding whom to prosecute, the DPCI and the NDPP, in addition to the

documents that they have already collated or are i the process of collating,

have due regard fo the evidence led at Commission, the documents that served

before the Commission; the documents that formed part of the record in the

review application; and the documents that M Ramatlakane's current Board

has uncovered recently;

2191.4. based on the foregoing, t is further recommended that:

(a}

(b}

(c)

(d}

serious consideration be given to prosecuting the following senior
employees who played a role in the award of the locomotives contract

o Swifambo: Mr Montana; Mr Mthimkulu; and Mr Chris Mbatha;

the roles of the following persons, who were members o the BEC that
made the recommendation that the locomotives tender be awarded lo
Swifambo, be examined o determine whether they, o any of them,
should be prosecuted: Ms Shezi, Mr Khumalo, Mr Mahlobogwane, Mr

Nkosi and Mr Magoro; 142

the roles of the following persons, who were members of the CTPC, o
determine whether they, o any of them, should be prosecuted: Mr
Holele, Mr Mbatha, M Mathobela, Ms Motshologane, Mr Bopape, Ms

Ngoye, Ms Shezi, and Mr Khuzwayo.

the prosecutions o Mr Mashaba and M Mabunda be speeded up;

1902 ¢ must be recorded that Mr Peter Stow was also a member of the BEC, but & is he who had informed M Molefe
of the irregularties that tainted its meetings. in the circumstances, Mr Stow may prove © be a source of

further information.
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(e} the roles of others who may have received undue benefits from the
award of the locomotives confract o Swifambo, as detailed in the
Reports of Mr Sacks and the Liquidators be examined to determine

whether or not they should be prosecuted.

2191.5. the NDPP considers instituting a prosecution, in terms of section 86(2) of the
PF MA, “02 against the following members of the PRASA Board which approved
the recommendation that the locomotives contract be awarded fo Swifambo:
M Buthelezi, Or Gasa, Mr Khena, Ms Moore, Mr Nkoenyane, Mr Salanje and

Wr Montana.

2192. Second, as regards the Siyangena matter, it is recommended that the President takes

steps o ensure, through the relevant members of the Executive that the following

happens:

2192 1. al DPCI investigations relating to possible criminal conduct at PRASA are

finalised as soon as possible;

2192.2. the NDPP immediately appceints a team to oversee the investigations and the
prosecutions of those suspected of committing criminal offences in respect of

wrongdoing at PRASA,

W The PFMA serves an imporant regulatory purpose and allows far disciplinary action fo be taken against
officials o departments and constitutional institutions. Its significance far present purposes & that sectlion
86(2} creates criminal offences in respect of certain conduct @ accounting authorities. As has already been
noted, PRASA's Board i iIs accounting authority. Section 86(2) of the PFMA provides: “An accounting
authority is guilty @ an affence and liable on conviction 1o a fine, or fo imprisaonment far a period nat exceeding
five years, If that accounting autharity wilfully or In a grossly negligently way fails b comply with a provision
af section 50, 51 or 55." Among the issues o be considered s whether the Board witfully a in a grossly
negligent way failed o ensure the reasonable protection of PRASA's records [as ks required by s 50{1){a)];
andfor whether t wilfully or in a grossly negligent way failed o ensure that PRASA had and maintained an
appropriate procurement and provisioning system that i far, equitable, transparent, competitive and cost-
effective ar a system for properly evaluating a2 major capital projects prior fo a final decision an the project
[2s & required by s 51(1 }{a}iii} and (iv), respectively).
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in deciding whom to prosecute, the DPCI and the NDPP, in addition o the
documents that they have already collated or are in the process of collating,
have due regard fo the evidence led at Commission, the documents that served
before the Commission; the documents that formed part of the record in the
review application; and any further documents that the current PRASA Board

may have uncovered recently;

based on the foregoing, it is further recommended that serious consideration
be given o prosecuting the following PRASA employees who played a role in
the conciusion of the two mpug ned contracts: Mr Montana, Mr Gantsho and

Ms Ngubane.

the NDPP considers instituting a prosecution, in terms of section 86(2) of the
PFMA against the PRASA Board or any of its members who approved the

award of the contracts with Siyangena.

2193. Third, as regards Mr Montana's property dealings, t is recommended that it is

recommended that the President takes steps to ensure, through the relevant members

of the Executive that the following happens:

4581

4582

the DPCI finalises as soon as possible its investigations inio the sale by Mr
Montana of the Parkwood Property to Mr Van der Walt's Precise Trade and the
assistance that Precise Trade o Mr Van der Walt gave o Mr Montana to pay
the deposit for the Hurlingham Property and any of the other properties he
acquired o sought t©o acquire and the assistance that M Van der Walt gave to

Mr Gantsho to axpre  the property in the Point area in Durban.

the NDPP immediately appoints a team to oversee the investigation into and

the prosecution of Mr Montana, M Van der Walt and Siyangena (and/or its
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associated companies) for possible contraventions of sections 12 and/or 13 of

the Prevention and Combating of Comupt Activities Act.

2194. | conclude this Report with the following observation. Many, many days of the
Commission's hearings were devoled © allegations of the capture of PRASA and
strident deniais thereof, especially by M Montana. However, | am ieft with the uneasy
perception that there is much about the ills at PRASA that has not vet been uncovered.
That perception is reinforced by what | have set out in the previous sections relating ©
the instability at PRASA that was exacerbated by the unacceptable delays having a
permanent Board and a permanent Group CEO appointed for more than three years
and five years, respectively, and also what appears of late I be a harking back to the
Montana-style of ieadership. 1 worry that § | do not make a general recommendation
about these matters, it s unlikely that PRASA will recover. Having given anxious
consideration to the issues, | have decided that a special commission of inquiry be
appointed to examine specifically the following matters: why PRASA was allowed fo
slide into almost total ruin, who should be held responsible for that and who could have

benefitted from those that unacceptable state of affairs.



