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Introduction

1. JURP DW OHDVW RQzDUGY JRYHUQPHQW GHSDUWPHQWYV
capture by the Gupta Enterprise. This led to the awarding of a vast array of contracts
and the payment of billions of rand to entities paying kickbacks to, or controlled by, the
*XSWD (QWHUSULVH 7KLV FKDSWHU GHWDLOV WKH IORZ RI

departments in this regard.

The Capture of Provincial Government in the Free State

2. In the earliest phase of State Capture, the Gupta Enterprise operated according to a
crude modus operandi, namely, to work with officials to generate projects from which
WKH *XSWD (QWHUSULVH ZRXOG GLUHFWO\ VWHDO IXQGV V
offshore network. This model was used most notably in the provincial governments of

the Free State and North-West Province.

3. The Free State Government Contract with Nulane Investments

3.1. On 31 October 2011, the Free State Department of Agriculture and Rural

Development entered into a contract with Nulane Management Services.

3.2. The contract was irregularly awarded without any competitive bidding process
and appears to have been designed primarily as a device to funnel Free State

public funds into the Gupta Enterprise.



3.3.

3.4.

3.5.

4.

41.

4.2.

4.21.

Nulane was paid R24,984,240 by the Free State Department of Agriculture.
The only apparent deliverable work provided by Nulane to the Free State
Department of Agriculture in respect of this contract appears to have been
performed by Deloitte who concluded a subcontract with Nulane to provide

consulting services on the core topics covered by the project.

Deloitte received an amount of R1 538 547 from Nulane in relation to the Free

State project. Nulane thus earned a profit of R23 445 693 on the contract.

Mr Holden shows that after being received by Nulane, R21 300 000 of the R23
445 693 profit was laundered through several companies controlled by the
Gupta family before being expatriated to the Dubai Gupta family company,
Gateway Limited in Nulane payments of $1 067 500 and $1 227 500 on
received aggregate amounts of Nulane made on 3 and 7 July 2012

respectively.

The Free State Government and the Estina/Vrede Dairy Project

A separate chapter of this report addresses the irregularities relating to the
Estina / Vrede Dairy Project and the payment of hundreds of millions of Free

State government funds to the Gupta Enterprise under cover of that project.

For present purposes it noted merely that of the total amount of R287 220
534.88 in payments from the Free State government to Estina aggregating to

R280 202 653.00 and accumulated interest on these payments,

R229 038 271.82 was transferred to Gateway and Vargafield, two

companies forming part of the Gupta enterprise,



422. A further R34 563 580.12 was transferred to SARS to settle Estina's VAT

obligations, and

423 a mere R21 746 697.18 was transferred to accounts or recipients other
than SARS, Gateway and Vargafield. Many of these transfers, moreover,
were made as salary or other payments to individuals closely associated
with the Gupta enterprise such as Messrs Kamal Vasram and

Chandrama Prasad.’

o. The Free State Government and the Purchase of Laptops from Sunbay Trading?

6.1, The contract concluded by the Free State Government with Sunbay Trading

was another contract irregularly concluded with a Gupta Enterprise company.

o2, As part of a “laptops for bursaries” program announced in Premier Ace
Magashule's State of the Province address in March 2012, the Free State
government ordered laptops from Sunbay Trading for distribution to learners.
Sunbay Trading was nominally controlled by Mr Kamal Vasram, who also

nominally controlled Estina.

5.3. The laptops for bursaries program was directed out of the Office of the Premier
where Mr Ashok Narayan was an advisor to Premier Magashule, and, to the
knowledge of the parties driving the program in the Premier’s Office, actively

involved on the Sunbay Trading side of the contract with the Free State.

! Holden Estina Report p VV5-PEH-107 paras 288 to 291;

2 Holden Money Flows Report p VV10-SCFOFA-46 to 50 paras 21 to 28 p VV10-SCFOFA-50 para 28; Holden First
Submission VV5-PEH-976 to 983 paras 38 to 62



5.4.

9.95.

5.6.

9.7.

6.1.

6.2.

While Sunbay Trading was the contracting party, the actual supplier of laptops
was Sahara Computers. The price paid per laptop by the Free State

government was considerably more than Sahara’s standard retail price.

Sunbay Trading was paid R28 500 000.00 by the Free State Department of
Education in 3 payments in September 2012. It was paid a further R4 578

810.00 by the Free State Office of the Premier on 28 May 2014.

Sunbay Trading's bank records reflect that it received no other large inward
payments from other suppliers following these payments, nor was the account
properly active from its opening on the 29" of June 2011 until the first Free

State government payment on the 6™ of September 2012.

Of the R33 078 810.00 paid to Sunbay Trading by the Free State government,

R32 211 030.00 was paid to Sahara Computers.

Contracts Placed with Dinovert/Cureva/Mediosa®

Dinovert (Pty) Ltd was a Gupta Enterprise company that was incorporated on
13 March 20135, and changed its name to Cureva in September 2015 before

changing it again to Mediosa in late 2017.

With the assistance of Mr Ashok Narayan and Mr Tony Gupta,
Dinovert/Cureva/Mediosa appears to have been irregularly awarded contracts
to provide mobile medical services to the Free State and North West Provincial

Governments at inflated prices.

# Holden Money Flows Report p VV10-SCFOFA-50 to 51 paras 29 to 32; Holden First Submission VV5-PEH-987

to 994 paras 83 to 104



6.3.

8.1.

8.2,

8.3.

Dinovert/Cureva/Mediosa was paid R25 111 188.00 by the Free State
Department of Health and R30 000 000.00 by the North West Province's

Department of Health.

Cureva paid aggregate amounts of R15 960 000.00 and R1 000 000.00 respectively to
the Gupta Enterprise laundry vehicles Shacob Commerce and Albatime. It also made
aggregate payments of R1 556 561 49 to the Gupta Enterprise company Sechaba

Computers and paid Mr Kuben Moodley, the sole director of Albatime, R1 538 948.00.*

The Free State Contracts with Tsebo Business Intelligence Services and Pygma

Consulting.®

Following a recommendation made by the Free State Department of Agriculture
and Rural Development Bid Evaluation Commitiee at its meeting of 8 June
2012, the Department awarded a contract to Tsebo Business Intelligence

Services (Tsebo) to provide engineering services to the Department.

The award of the contract to Tsebo was manifestly irregular because the Bid
Evaluation Committee scored Sebogo Maloka and Viljoen Civil Engineers (Pty)
Ltd considerably higher than Tsebo, but decided nevertheless to award the

contract to Tsebo “as that is what the Department requires”.

In total, Tsebo Business Intelligence was paid R12 492 500.00 in relation to this
contract out of which it transferred a total of R9 390 350.89 to Innova

Management Services.

4 Holden Money Flows Report pp VV10-SCFOFA-158 to 159
5 Holden Money Flows Report p VV10-SCFOFA-50 to 57 paras 29 to 46 and Pygma Rule 3.3 affidavit VW10B-

Rule3.3-041 to 46 paras 29 to 53



8.4. Innova Management Solutions (“Innova”) was owned by Ms Chwayita Mabude
who was an Eskom board member from 2011 to 2017 and whose conduct in
that capacity is discussed in the Eskom Chapter of this report.® Innova appears
to have been managed by Mr Salim Essa and Mr Ashok Narayan. Thus, Mr
Narayan used the email address innova.management2012@gmail.com and
the Free State Department of Tourism and Economic Affairs treated Mr Essa

as Innova’s representative.

8.5. At the same meeting of 8 June 2012, the Free State Department of Department
of Agriculture and Rural Development Bid Evaluation Committee also awarded
a bid to Pygma Consulting. This bid was to assist the Departiment in relation to

the rollout of broadband internet across the Free State Province.

8.6. The Department of Agriculture had no budget for the roll-out of broadband in
the Free State which would not ordinarily have fallen within its mandate. So, it
ended up having to fund the Pygma Consulting contract by means of a budget
allocated to its Mohoma Mobung project which appears to have functioned as

a slush fund for payments to the Gupta Enterprise.

8.7. There is no evidence that Pygma was party to, or aware of, any irregularity in
the award of the Free State contract to it. However, after Pygma received its
letter of appointment, Mr Narayan, ostensibly in his capacity as advisor to the
Premier, convened meetings between Pygma and the Free State government

at which Pygma was persuaded to conclude a sub-contract with Innova.

5 Part 4 Volumes 1l and IV



8.8.

8.9.

8.10.

8.11.

9.

9:1.

92

Pygma was paid a total of R2,487,480 by the Free State Department of
Agriculture of which R1,271,920 was paid on to Innova Management Services

under the subcontract that Pygma had been pressurised to sign.

Innova laundered on to Aerchaven, a Gupta Enterprise company,

R8,900,000.00 of the payments made to it by Pygma and Tsebo.

On 15 November 2013, Aerohaven Trading returned the R8 900 000 into
Innova’s account by means of bank transfer. The payment commingled with a
deposit of R1 052 631.58 paid in by Tsebo on 3 October 2013. Later on 15
November 2013, Innova transferred R9 756 500.00 ($950 000.00) to Gateway

Limited, the Gupta Enterprise entity in Dubai.

Of the amounts transferred by Tsebo and Pygma to Innova that were not paid
to Aerohaven/Gateway, R470 000.00 was paid by Innova to Mr Tau
Mahumapelo, then North West Premier Supra Mahumapelo's younger brother

of who was elevated by Minister Lynne Brown to the Denel Board in July 2015.

The Free State Contract with Innova

In 2014, the Free State Department of Economic Development, Tourism and
Environmental Affairs awarded Innova a contract with a total value of R6 972

395.04.

Of the R6 972 395.04 paid to Innova under this contract, an aggregate amount
of R6 384 000 was immediately paid by Innova to Homix, a primary Gupta

Enterprise laundering vehicle.



Transnet Contracts in which Offshore Kickbacks were paid to the Gupta Enterprise

10.

10.1.

10.2.

10.3.

10.4.

10.5.

10.6.

10.7.

4

The Gupta Enterprise received kickbacks that were paid offshore in respect of at least

six major contracts:

the ZPMC cranes contract in respect of which kickbacks were paid to JJ

Trading,

the Liebherr cranes contract in respect of which kickbacks were paid to

Accurate Investments,

the four Chinese locomotive contracts in respect of which kickbacks were paid

to JJ Trading, Century General Trading, Regiments Asia and Tequesta:

the China South Rail 95 locomotives contract

the China South Rail 100 locomotives contract

the China South Rail 359 locomotives contract, and

the China North Rail 232 locomotives contract.

Apart from the offshore kickbacks paid in respect of the China North Rail 232
locomotives contract, kickbacks aggregating to R76 586 903.16 were paid inside South
Africa by China North Rail to Business Expansion Structured Services. These
kickbacks were for the contract concluded by Transnet and China North Rail to relocate
the local workshops on the 232 locomotives contract to Durban. CRRC (the entity into
which China South Rail and China North Rail merged) also paid kickbacks aggregating
to R7 892 226.77 inside South Africa to the Gupta Enterprise laundry vehicle, Fortime

Consultants.



12. The irregularities in all of the Transnet locomotive and crane contracts are discussed
elsewhere in this Report.” For present purposes we merely record that Transnet paid

a total amount of R28 046 227 991.66 in respect of these contracts, made up as follows:

Contract Total Amount (ZAR)
95 Locomotives (CSR) 3 432 869 565.21
232 Locomotives All-In Cost incl. Durban Relocation | 2 823 869 773.71
(CNR)

100 Locomotives All-In Cost (CSR) 5159 831 654.92
359 Locomotives All-In Cost (CSR) 14 910 751 921.66
Sub-Total: Locomotive Contracts 26 327 322 915.5
Liebherr Crane Contract 841 098 842.64
ZPMC Crane Contract 877 806 234
Sub-Total: Crane Contracts 1718 905 076.16
TOTAL 28 046 227 991.66

13. Over and above the R76 586 903.16 paid inside South Africa by China North Rail to
Business Expansion Structured Services and the R7 892 226.77 paid to Fortime
Consulting by CRRC, Holden calculates that an aggregate amount of R7 305 156
943.30 was paid to the Gupta enterprise in offshore kickbacks on these Transnet

contracts, made up as follows:

Project Kickback Amount
(ZAR)

Purchase of Liebherr Cranes 26 586 799.49

Purchase of ZPMC Cranes 33379 031.04

95, 100, 359, 232 Locomotive Procurements including

Maintenance Contracts: Payments Confirmed by Primary

Documentation 3400 558 016.24

CNR Relocation Contract 76 586 903.13

95, 100, 359, 232 Locomotive Procurements including

Maintenance Contracts: Suspected Further Kickbacks 3768 046 193.40

TOTAL 7 305 156 943.30

7 See Part 2 of the Report.
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Regiments Contracts with Organs of State in respect of which Kickbacks were paid to

the Gupta Enterprise

14. In 2012, the Regiments group of companies concluded an arrangement with Issar
Capital, the then company of Mr Igbal Sharma and Mr Essa in terms of which Regiments
would pay substantial kickbacks to Issar in return for Messrs Sharma and Essa's
assistance in securing Regiments’ appointments to contracts with organs of state.
Issar was ultimately sold to the Gupta family company Islandsite for the nominal amount
of R100 and it appears that the arrangement with Issar was a vehicle for the Gupta
Enterprise to take substantial kickbacks on contracts that they procured for Regiments

with organs of state. ®

15. Pursuant to this original arrangement,

16.1. Regiments went on to pay laundry vehicles nominated by Mr Essa or Mr
Narayan “business development” fees in the form of commissions ranging
between 50% and 95% on payments made to it by organs of state who had

apparently been influenced by the Gupta Enterprise to appoint Regiments;

15.2. Regiments also paid much smaller commission on these payments (between
1% and 5%) to Albatime, the company of Mr Kuben Moodley who had

introduced Regiments to Messrs Essa and Sharma.’

16. This arrangement was plainly unlawful from the beginning.

€ See Annexure VV9 pp FOF-08-201, FOF-08-293 to 301 and FOF-08-308 to 309

9 Regiments maintained a running reconciliation of all of these kickback payments by contract on a spreadsheet
entitled “Advisory Invoice Tracking®. A version of this spreadsheet with payment dates up to 30 November
2015 appears at Annexure VV9 pp FOF-08-466 to 468
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17. There are no legitimate “business development” services that could justify commissions
of 50% and more for assistance to obtain appointments by organs of state who are
constitutionally bound to make those appointments on the basis of procurement

systems that are “fair, equitable, transparent, competitive and cost-effective.”®

18. Furthermore, many of the original “opportunities” identified by Issar and Regiments
were appointments to be made by Transnet where Mr Sharma chaired the Board
Acquisitions and Disposals Committee, ' and the bulk of the fees ultimately extracted
by Regiment out of this kickback arrangement were fees paid by Transnet. So Issar

was, for the most part, selling Mr Sharma'’s influence over Transnet procurement.

19.  Pursuant to the kickback arrangement that it originally concluded with Messrs Essa and
Sharma in 2012, Regiments ultimately was paid aggregate amounts of R1 303 272
979.09 in fees paid by various organs of state and amounts misappropriated from the
Transnet Second Defined Benefit Fund by Regiments Fund Managers. '? Holden
provides full details of the payments by these organs of state to Regiments'® and the
onward kickbacks aggregating to R671 974 364 807.09 from Regiments to laundry
vehicles nominated by Messrs Essa and Narayan and to Albatime. ' For present
purposes, the Commission merely documents the aggregate amounts paid to

Regiments by each organ of state in the contracts governed by these kickbacks:

SOE Amount (ZAR)

Transnet 1023 161 529.89

1% Section 217 of the Constitution.

11 See the spreadsheets of “opportunities” at Annexure VV9 pp FOF-08-293 to 301 and FOF-08-308 to 309
12 See Holden Money Flows Report pp VW10-SCFOFA-070 to 75

13 Holden Money Flows Report pp VV10-SCFOFA-060 to 68

4 Holden Money Flows Report pp VV10-SCFOFA-161 to 172. This aggregate amount does not include the amount
of R1 800 000 paid by the Regiments subsidiary, Burlington Strategy Advisors that was linked to a Transnet
contract where it was appointed as Liebherr's supplier development partner.
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Transnet Defined Benefit Pension Fund (amounts | 248 729 210.00
misappropriated by Regiments Fund Managers and

paid to Regiments Securities)

SA Airways 6 241 500.00

SA Express 8218 123.20
Free State Provident Fund 2319 216.00
SAFCOL 6 623 400.00
Denel 7 980 000.00
TOTAL 1303 272 979.09

Trillian Contracts with Organs of State

20.

21.

22.

With effect from 1 March 2016, Mr Eric Wood left Regiments to join Trillian with Mr Essa.
Mr Wood took with him to Trillian the Transnet, Eskom and SA Express advisory
mandates which had been procured through the unlawful kickback arrangement
originally concluded with Messrs Sharma and Essa in 2012. On his own version, the
then Group CFO of Transnet, Mr Gary Pita met Mr Essa at the Gupta compound in
Saxonwold to discuss the cession of Transnet's Regiments contracts to Trillian.'®
Trillian continued to pay kickbacks in respect of these contracts to laundry vehicles

nominated by Mr Narayan.

In addition, Mr Essa and Trillian used the Gupta Enterprise’s influence over Transnet
and Eskom to secure Trillian new contracts with the two SOEs. Details of the irregularity
of these contracts are traversed in the respective volumes of the Commission’s Report

dealing with Transnet and Eskom.®

Trillian ultimately secured an aggregate amount of R935 319 263.28 in fees from

Transnet, Eskom and SA Express and amounts misappropriated by Regiments Fund

15 Transcript 1 June 2021, p 139
'8 Transnet is addressed Part 2 of the Report and Eskom is addressed in Part 4 Vol Ill and Vol IV
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Managers from the Transnet Second Defined Benefit Fund."” Holden provides full
details of the payments by these organs of state to Trillian'® and the onward kickbacks
aggregating to R192 649 514.00 from Trillian to laundry vehicles nominated by Essa
and Narayan and to Albatime. ™ For present purposes, the Commission merely
documents the aggregate amounts paid to Regiments by each organ of state in the

contracts governed by these kickbacks:

SOE Amount (ZAR)

Eskom 595 228 913.29

Transnet (Net Total) 169 859 999.91

Transnet Defined Benefit | 185 530 350.08 (included in the 228 983 985
Pension Fund misappropriated by Regiments Fund Managers)
SA Express 5 700 000.00

TOTAL 319 263.28

Payments Made to McKinsey in Connection with Contracts Shared With Regiments

and/or Trillian

23.

24.

Pursuant to the kickback arrangement originally reached between Regiments and Issar
Capital, Regiments and Trillian secured considerable work as a partner to McKinsey in
contracts with Transnet and Eskom in a succession of contracts awarded to McKinsey

without any competitive process.?°

The McKinsey partner, Mr Vikas Sagar, appears to have been aware of the impropriety
linked to Regiments and Trillian’s appointments at Eskom and Transnet. Mr Sagar had

a longstanding relationship with Mr Sharma and was dealing with Mr Essa in relation to

'7 See Holden Money Flows Report pp VV10-SCFOFA-070 to 75
'8 Holden Money Flows Report pp VV10-SCFOFA-076 to 79

19 Holden Money Flows Report pp VV10-SCFOFA-172 to 180

20 Holden Money Flows Report pp VV10-SCFOFA-79 to 80
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McKinsey fees and contracts at Transnet as early as February 2014.2' Mr Sagar met
regularly with Mr Essa from 2014 to 2016 and dealt directly with Mr Essa in November
2015 in relation to the proposed McKinsey appointment at Eskom for the MSA
contract.? Other irregularities in McKinsey's appointments at Transnet and Eskom are

discussed in detail in the Transnet and Eskom chapters of this report.?

25. A Regiments/McKinsey consortium secured a contract at SAA through the corrupt
relationship between Mr Wood and Mr Phetolo Ramosebudi who was the then SAA
Treasurer although the Commission could find no evidence that McKinsey, as opposed

to Regiments, was aware of this corrupt relationship.*

26. In total, McKinsey was paid R1 855 926 423.86 with regards to contracts shared with

Regiments or Trillian and tainted by State Capture, as set out below:%°

SOE Amount (ZAR)
Eskom 1108 164 558.26
Transnet 741 518 655.60
SAA 6 243 210.00
TOTAL 855 926 423.86

27. After being informed by the Commission of the irregularities underlying its Transnet and
SAA contracts, McKinsey undertook to repay these amount in full to the two SOEs and
has now done so. It had previously repaid the full amount of the fees it was paid by
Eskom. McKinsey is the only beneficiary of contracts tainted by State Capture to have

taken this position. It is to be commended for doing so.

21 Holden Money Flows Report pp VV10-SCFOFA-819 to 820

22 Annexure VV9 pp FOF-08-393 to 395

23 Parts 2 and Volumes Ill and IV of Part 4 of this Report

24 The relevant contract is discussed in Part 1 of this Report at pp 306 to 317.
25 Holden Money Flows Report pp VV10-SCFOFA-80
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The T-Systems Contracts with Transnet and Eskom

28.

29.

30.

31.

On 19 December 2009, T-Systems and Transnet concluded a contract for the provision
by T-Systems of IT equipment and data services to Transnet for a period of 5 years.
The contract provided for Transnet to have a two year right of renewal. T-Systems
appears to have used Gupta Enterprise connections to secure its position at Transnet

and to more than double the term and value of its MSA contract.

Over the period August 2012 until mid-July 2015 T-Systems paid an aggregate amount
of R3 051 639.21 to Zestilor, the company of Ms Zeenat Osmany who is married to Mr

Essa. This amount was paid in made regular monthly payments of R81 830.91. %

T-Systems relationship with Mr Essa and Zestilor was cemented when T-Systems
ceded to Zestilor the equipment sale and rental elements of the MSA with effect from
19 May 2015 after Transnet agreed to extend the MSA for the full two years allowed for
extension under the MSA. The cession agreement between T-Systems and Zestilor
was concluded on 1 December 2014, less than a month before the original term of the
T-Systems MSA would have expired. Pursuant to the cession, Zestilor was paid
aggregate amounts of R13 407 883.18 directly by Transnet and R222 839 809.93 by
Innovent Rental and Asset Management Solutions, a SASFIN subsidiary to which it on-
ceded the agreement in mid-2015 when it experienced difficulties delivering on the

obligations to Transnet which it had taken over from T-Systems. 2’

In November 2015 Transnet initiated a new procurement process to replace the MSA.
As the procurement process dragged on, the MSA was extended with a succession of

short term extensions. In February 2017, Transnet resolved to re-appoint T-Systems

2 Holden Money Flows Report p VV10-SCFOFA-91
27 Holden Money Flows Report pp VV10-SCFOFA-94 to 99
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despite the fact that Gijima had submitted a higher ranked bid at a substantially lower
price than T-Systems. The manifest irregularity of the Transnet decision is discussed

in detail elsewhere in this Report. %

32. During the period in which T-Systems derived income from the extension of its contract
with Transnet, it not only ceded the equipment sales and rentals business to Zestilor,
but also facilitated the diversion of Transnet funds to the Gupta enterprise Sechaba, the
Gupta family company which was appointed as T-Systems’ supplier development
partner. In total T-Systems transferred R323 413 332.51 to Sechaba between February

2015 and December 2017.

33. Transnet rewarded T-Systems for its new relationship with the Gupta Enterprise, not
only by extending the term of the T-Systems MSA, but also by dramatically increasing
the value of the payments made under the MSA. In the five years of the original term
of the MSA, Transnet made MSA payments to T-Systems in the aggregate amount of
R1 317 043 801.63. In the two-year extension of the MSA from 1 January 2015 to 31
December 2016, Transnet made MSA payments to T-Systems which aggregated to R1
533 626 953.39, almost 3 times as much in annual payments as it had made in the
original term of the MSA, despite the fact that from May 2015 the T-Systems MSA
turnover no longer included any equipment rental or sale business because that had
been ceded to Zestilor. This trend continued over the additional extensions of the MSA
until its termination in December 2018. So in the four years of extensions of the MSA
from January 2015 to December 2018, T-Systems received aggregate payments of R3

213 333 995.83 from Transnet.2?

28 Part 2 of the Report Chapter 11
23 Holden Money Flows Report pp VV10-SCFOFA-91 to 94
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36.

37.

38.
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At Eskom, T-Systems exploited its relationship with the Gupta Enterprise to even
greater effect. Events at Eskom followed a pattern strikingly similar to those at

Transnet.®

On 10 November 2009, the Eskom Board Tender Committee approved the award to T-
Systems of five year MSA from January 2000 to December 2014 for an amount of R2

575 642 000.00 exclusive of VAT (R2 936 231 880.00 inclusive of VAT).

The MSA was ultimately modified and extended repeatedly so that the total amount
Eskom paid T-Systems under the MSA rose to R7 805 558 985.49. In the period 2014
to 2019, Eskom repeatedly cancelled the RFPs that it had issued to replace the T-

Systems MSA and the T-Systems contract was renewed five times.

These extraordinary extensions and modifications of the MSA took place
notwithstanding the fact that Eskom repeatedly decided not to extend the MSA beyond

its original 5-year term and twice notified T-Systems of this fact.

The payment of just under R8 billion to T-Systems on a contract which had been
awarded pursuant to an open tender process for an amount of less than R3 billion was,
on its own terms, irregular. However, the irregularity went much further. An internal T-
Systems Group compliance report dated 24 June 2015 shows that T-Systems flouted
their own internal rules informally to engage Salim Essa as a consultant inter alia
because T-Systems recognised that he “has a strong network to Eskom officials and its
stakeholders”. The informal engagement of Salim Essa occurred after T-Systems had

taken advice on its exposure under the Prevention and Combating of Corrupt Activities

30 Holden Money Flows Report pp VV10-SCFOFA-100.1 to 100.6
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Act 12 of 2004 and “decided not to formally engage with S.E. [Essa] as a sales agent

but to informally use his network™.®!

The “informal” use of Mr Essa’'s network appears to have involved the T-Systems’
payments to Zestilor and subcontract with Sechaba that have been mentioned above
and that straddled both the Eskom and Transnet contracts. It also involved T-Systems’
cession of part of its contract back to Eskom so that Eskom could contract directly with
T-System’s service providers in respect of Wide Area Network services. Through this
device, Eskom paid Zestilor an amount of R2 490 484.50 over the period 2015 to

2018.%

The Systems Applications Products (SAP) Contracts with Transnet and Eskom

40.

41.

Transnet and Eskom awarded Systems Applications Products (SAP) for contracts for
which SAP paid kickbacks in the form of sales commission fees to Gupta Enterprise
companies, Global Softech Solutions and Cad House. The total contract value of these

four contracts was R790 616 247.45. %

The first contract was awarded to SAP on the 27" of December 2014 by Transnet. SAP
South Africa were contracted to deliver services related to a Software License and
Support Agreement. The total value of the contract (excluding annual support fees) was
R98 132 000 plus VAT (R111 870 480.00) against which a VAT exclusive Transnet

credit of R33,132,000 was set off leaving an amount of R74 100 000 to be paid (R65

*! Holden Money Flows Report Annexure 23.4 p VWV10-SCFOFA-914.13
32 Holden Money Flows Report pp VV10-SCFOFA-89 to 91
33 Holden Money Flows Report pp VV10-SCFOFA-100.4 to 100.6
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million plus VAT). On 23 June 2015, SAP South Africa paid Global Softech Solutions

R7 410 000 — a 10% commission on the payment made by Transnet. **

The second contract was awarded to SAP on the 30" of September 2015 by Transnet.
SAP South Africa were contracted to deliver services related to a Software License and
Support Agreement related to Hybris and Remix software. The total contract value
(excluding annual support fees) was R114 012 644 .88 inclusive of VAT and was paid

by Transnet on 1 April 2016.

The third contract was awarded to SAP on 31 of March 2016 by Eskom. SAP South
Africa were contracted to deliver services related to a Software License and Support
Agreement. The total contract value (excluding annual support fees) was R70 158

284.70 and was paid by Eskom on 17 June 2016.

The fourth contract was awarded to SAP on the 25" of November 2016 by Eskom. SAP
South Africa was confracted to deliver services related to a Software License and
Support Agreement. The total contract value (excluding maintenance) was R494 574

837.87 and was paid by Eskom on 23 December 2016.

On the second to fourth contracts, SAP paid CAD House aggregate amounts of R99
924 993.94 in sales commission payments over the period 8 April 2016 to 28 December

2016.%*

3 Holden Money Flows Report p VV10-SCFOFA-213
3% Holden Money Flows Report p VV10-SCFOFA-214
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Contracts Awarded by Eskom and Transnet to Nkonki Incorporated following

Acquisition by the Trillian Group®®

46.

47.

48.

49.

In 2016, Trillian acquired the auditing firm Nkonki. In the same period, Nkonki was
appointed as supplier development partner to a series of contracts at Eskom in which

the primary partner was Deloitte, KPMG or PWC. All of these contracts were irregular.

Deloitte have acknowledged as much in respect of Eskom task orders SM002 and
SMO0O04 on which Deloitte engaged Nkonki as a subcontractor and have agreed to repay
Eskom R150 million from the R207,716,243.80 fees paid to them on the relevant

contracts.

PWC's Eskom contract with Nkonki was the “Capital Scrubbing” contract. PWC's
engagement of Nkonki on the Eskom Capital Scrubbing contract followed an
unsuccessful attempt in September 2016 by Trillian to partner directly with PWC.
Eskom allowed Nkonki to be considered for partnering with PWC despite the fact that
Nkonki had not met the requirements for Eskom’s Panel B — the pool from which partner
firms previously were to be drawn. It appears that Eskom constituted a Panel C
specifically to accommodate the position of Nkonki. Eskom then concluded a “risk
based” contract with the PWC Nkonki consortium. This was irregular because Eskom
had not obtained the necessary Treasury approval for such a contract but Eskom

misrepresented to PWC that it had obtained the necessary Treasury approval.

KPMG's Eskom contract with Nkonki was in respect of task order SM008. The process
for task order SM008 was manifestly irregular and appears to have been designed to
ensure that 40% of the value of the contract would be allocated to Nkonki. KPMG ended

up submitting proposals for this Task Order four times as the requirements kept on

* Holden Money Flows Report pp VV10-SCFOFA-106 to 112. See also the Transnet Chapter of this Report, Part

2 pp 297 to 300
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changing. KPMG was appointed on the basis of its fourth submission which proposed
subcontracting to four different subcontractors, Nkonki who (as pointed out above) had
failed to qualify for Eskom’s Panel B and three other subcontractors who had qualified
for Eskom’s Panel B. After being appointed KPMG were told by Eskom that they could
subcontract only to subcontractors on Eskom's Panel C. This effectively ensured that

the full 40% value for subcontractors was subcontracted by KPMG to Nkonki.

Aggregate amounts of R85 447 833.60 were paid to Nkonki by Deloitte, KPMG, PWC

and Eskom in relation to these contracts:

Period Lead Auditing Firm Value (ZAR)
Jan-Dec 2017 PWC 16 031 535.00
Oct 2017 to | KPMG 11 379 802.62
March 2019
Oct 2016 to Dec | Deloitte 42 401 008.38
2017
March to June | KPMG (Nkonki invoices paid |5 141 894.00
2017 directly by Eskom)
Total (VAT Excl) 74 954 240.00
VAT 10 493 593.60
Total (VAT Incl) 85 447 833.60

The aggregate amount paid by Eskom to Deloitte, KPMG, PWC and Nkonki in relation
to these contracts (which include all amounts that Deloitte, KPMG and PWC paid on to
Nkonki and to other subcontractors) was R413 142 093.15 inclusive of VAT made up

as follows:

Source Amount (ZAR) Amount (ZAR)




51.

52.

93.

(VAT Exclusive) (VAT Inclusive)
Payments to PwC by Eskom 94 538 104.00 107 773 438 56
Payments to Deloitte by Eskom 207 216 243.80 236 226 517.93
Payments to KPMG by Eskom 55 509 103.07 63 280 377.50
Direct payments to Nkonki by Eskom 5141 894.00 5861 759.16
TOTAL 405 344.87 413 142 093.15

Prior to its acquisition by Trillian, Nkonki was appointed as service provider to Transnet
for an internal audit function which went out on open tender in 2013. The total contract

was for R500 million over five years.

In January 2017 Transnet received unsolicited bids from Nkonki and Oliver Wyman for
a variety of proposed non-audit services. The Transnet executives proposed that
Transnet utilise the existing internal audit contract with Nkonki for these unsolicited
proposals, many of which duplicated services that were supposed to be rendered by
McKinsey and Regiments. This was patently unlawful and the contention that the

existing contract allowed for non-audit “ancillary services” was simply false.

To facilitate the new mandate, the Nkonki internal audit contract was extended by 20
months to March 2020. The value of the contract was also increased by R500 million
(100%). This contract extension was in violation and contravention of Transnet's

procurement rules, the PFMA, and the National Treasury instruction and practice notes.

Transnet had paid R26.1 million to Nkonki in respect of these irregularly procured non-

audit services.
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The Transnet Neotel Contracts®”

99.

56.

57.

Neotel, received two contracts from Transnet, from which payments aggregating to R75
573 519.88 were made to the Gupta Enterprise laundry vehicle, Homix. These
contracts were a Cisco equipment contract concluded on 21 February 2014 and an
MSA concluded on 19 December 2014 to provide Network Services to Transnet
(including provision for an asset buy back). In addition to these contracts, in May 2014
and March 2015, Neotel concluded two CCTV contracts with Transnet, from which
payments aggregating to R286 635 487.77 were made to the Gupta Enterprise
company, Techpro. Techpro then paid R119 700 000.00 on to Homix directly and
another R51 300 000.00 indirectly to Homix via Digital Video Solutions trading as

Central High Trading.

The irregularities in the awards of the Neotel contracts are addressed in Chapter 10 of
Part 2 of this Report. For present purposes it suffices to point out that Neotel's auditors,
Deloitte, identified payments made by Neotel to Homix in connection with these
contracts as reportable irregularities that gave rise to reasonable inferences of
corruption. Indeed, it was through Deloitte’'s professional approach to their auditing
responsibilities in their Neotel audit, that the Gupta Enterprise’s corrupt influence over

public enterprises first came to light.

The payments made by Transnet to Neotel on these contracts aggregated to

R5 581 955 471.63 made up as follows:

Date / Period Contract Payment
07 March 2014 Cisco Equipment 69 067 039.72

37 Part 2 of the Commision Report (the Transnet Report) pp 390 to 429. See also Holden Money Flows Report pp

VV10-SCFOFA-80 to 81.
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14 May 2014 Cisco Equipment 276 268 158.90
23 December 2014 MSA asset buy back fee 228 000 000.00
23 December 2014 MSA mobilisation fee 256 500 000.00
2015-2018 CCTV 827 441 799.18
2015-2019 MSA fees 3924 678473.83
TOTAL 5581 955 471.63

Security Services Contracts Awarded to Combined Private Investigations®®

58.

59.

60.

Combined Private Investigations (CPl) is a security services provider that received a
large number of contracts from organs of state. Between January 2013 and the January
2016, CPI paid aggregate amount of R47 475 362.22 to the Gupta Enterprise laundry
vehicles Homix, Forsure Consulting, Medjoul and Fortime Consultants. The payments
were made monthly. Initially the monthly amount was R500,000. This increased to
R1,459,200 per month from October 2013, and to R1,575,760.37 from the 17" of

November 2015 until the final payment at the end of January 2016.

On its own version, CPI states that it was approached in late 2012 by Salim Essa on
behalf of Chivita. Salim Essa indicated that he could assist CPI secure further business
as he was ‘well-connected’, and a ‘deal broker’ and ‘rainmaker.’ CPI further alleges that
Essa worked alongside and with Mr. John Duarte (the son of Mrs. Jesse Duarte) and
Malcolm Mabaso, the latter a former advisor to Mosebenzi Zwane, and that the three
members would provide ‘consultancy services’ through Chivita to CPI to help it secure

business.

CPI did not provide any detail in relation to the precise services provided by Chivita or
any of the other laundry vehicles to which it subsequently made payments. The invoices
against which Chivita and other entities were paid simply stated that they provided

‘consultancy services', or undertook the ‘management of information' and provided

3 Holden Money Flows Report pp VV10-SCFOFA-81 to 89.
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‘logistic support services'. CPl's attorneys state that the commercial rationale for

contracting the Gupta Enterprise entities was that ‘the team presented to our client that

it was “well connected” and could add commercial value to our client's business.” CPI

does not indicate whether ‘the team’ assisted in securing any contracts, nor do CPI

provide any indication of what services could have been legitimately provided by Essa

et al. in securing work for CPI.

61. Over the period that CPI paid kickbacks to laundry vehicles designated by Salim Essa,

organs of state paid it an aggregate amount of R426 453 577.70 made up as follows:

State Entity or SOE

Amount (ZAR)

Eskom

71937 415.05

City Power (City of Johannesburg)

47 802 005.78

City of Tshwane

59 269 561.31

City of Ekurhuleni

95 746 222.42

Transnet

151 698 373.17

TOTAL

426 453 577.70

Contracts Awarded to Kapditwala Incorporated t/a Dentons South Africa®®

62. Kapditwala Incorporated is a law firm that trades as Dentons South Africa.

Dentons’

senior partner, Mr Noor Kapdi, has deposed to an affidavit in which he approached

Rafique Bagus, a client of Dentons South Africa and then Chairperson of Alexcor, to

‘advertise’ Dentons to the public sector.

3% Holden Money Flows Report pp VV10-SCFOFA-99 to 105.
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On 17 April 2015, Dentons was appointed by Eskom to perform a forensic investigation.

The contract was referred to by Dentons and Eskom as ‘Project Picardie.’

Mr Kapdi states that, subsequent to being awarded the Project Picardi contract, he
contacted Mr Bagus to “thank him for his efforts to market the Firm [Dentons]. | also
raised the issue of remuneration to which | believed he would be entitled for work done
in marketing the Firm.” According to Mr Kapdi, Mr Bagus indicated that he would not
require any remuneration but that a third party would contact Dentons in relation to

payment for marketing their services.

Mr Kapdi was subsequently contacted by Ashok Narayan to discuss arranging payment.
Mr. Kapdi, states that he then entered into a consultancy agreement with an entity
designated by Narayan to provide for payment to Narayan in relation to the Eskom
contract. The entity designated by Narayan was Fortime Consultants which was the
then current laundry vehicle used by the Gupta Enterprise to receive kickbacks on

public contracts.

Mr Bagus admits to introducing Mr Kapdi to the Guptas but denies Mr Kapdi's version
in relation to the Dentons contracts. In particular, he denies agreeing to advertise
Dentons, knowing Ashok Narayan or being aware of the fact that Dentons was

tendering for an Eskom contract.*®

Dentons SA was paid R20 892 885.56 by Eskom Holdings in relation to Project Picardie.

On 22 August 2015, it paid Fortime R1 231 200.00 in relation to this contract.

In 2015, Dentons was appointed to Denel’s legal panel. According to Mr Kapdi, he was

approached in September 2015 by the Head of Legal at Denel and informed that

40 Rule 3.3 Affidavit of Bagus pp VV10B-RULE3.3-004 to 7
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Dentons had been selected to submit a Request for Proposal in relation to an
investigation that was required by Denel. Dentons submitted a bid for the work, quoting
a fee capped at R4 100 000.00. On the 9 October 2015, Dentons was formally

appointed by Denel to undertake the work under the name ‘Project Betty.’

Dentons invoiced Denel RS 971 266.24 under Project Betty. This exceeded the capped

fee of R4,100,000 in the bid.

According to Mr Kapdi, in January 2016, following the completion of the work at Denel,
Dentons' was once again approached by Mr. Narayan to negotiate a marketing fee in
relation to this contract. Mr Kapdi agreed to negotiate a fee with Fortime. Fortime was
ultimately paid R642 588.36 in relation to this contract in three payments between

December 2015 and February 2016.

It is not possible to resolve the dispute of fact between Mr Bagus and Mr Kapdi as to
how Ashok Narayan was introduced to Dentons. This is a matter that must be
investigated further by the appropriate authorities. For present purposes, it suffices to
point out that on any version, the involvement of Ashok Narayan and Fortime points to

irregularity in relation to the appointment of Dentons at Eskom and Denel:

In both cases, the ‘marketing fees’ paid by Dentons to Fortime were only

negotiated after the relevant contracts had been awarded.

There was no written agreement between Dentons and Fortime in relation to
the Denel contract. In the case of the Eskom contract, the written agreement
that was concluded was backdated to 1 February 2015 to give the appearance
of an agreement that was signed prior to the award of the contract to Dentons.

However, it is clear that the agreement was signed long after the contract had



71.3.

71.4.
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been awarded because the parties were still exchanging drafts of the

agreement as late as 21 August 2015.*

The backdated agreement contained detailed provisions purporting to regulate
the services that Fortime was to provide*’ but on Mr Kapdi's version any
“services” provided by Fortime had been provided before he or Dentons was

aware of the existence of Mr Narayan and Fortime.

Dentons was unable to produce any marketing material or reports that Mr
Narayan or Fortime had ever produced for Dentons. So, it appears that the
‘marketing’ work performed by Mr Narayan could only have been influence
peddling. Given the identity of Mr Narayan, that influence would have been the

influence of the Gupta Enterprise over Eskom and Denel.

Payments Made by SABC to Lornavision/The Customer Communication Services

Company*

72.

73.

In 2017, the Special Investigating Unit successfully procured a high court judgment to
set aside a contract entered into between Lornavision and the SABC. Lornavision, of
whom Kuben Moodley was a director, were contracted by the SABC to provide debt

collection services.

Lornavision was ultimately paid R62 733 557.24 by the SABC between September 2015

and February 2017. Out of these funds Lornavision diverted an aggregate amount of

41 See the emails at Annexure NK12 to the affidavit of Mr Kapdi at VV10-SCFOFA-1124 in particular
42 The Agreement is Annexure NK7 to affidavit of Mr Kapdi. See clauses 1 and 2 at pp VV10-SCFOFA-1086 to

*3 Holden Money Flows Report pp VV10-SCFOFA-105 to 106.
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R8,799,544 63 to, to Shacob Commerce and Birsaa Projects, two Gupta Enterprise

laundry vehicles.

Amounts Paid by State Departments and SOEs to Companies under the Direct Control

of the Gupta Enterprise

74.

74.1.

74.2.

74.3.

74.4.

The irregularities in the award of contracts by State Departments directly to companies
under the direct control of the Gupta Enterprise are traversed in other sections of this
Report. This section documents the amounts paid out of public funds pursuant to these

contracts:

Eskom paid an aggregate amount of R2 442 523 980.56 to Tegeta Resources

and Exploration.*

In the period from 14 April 2016, after Optimum Coal Holdings passed into the
hands of the Gupta Enterprise, Eskom made aggregate payments of R1 682

026 066.26 to Optimum.*®

On 11 April 2010, the Industrial Development Corporation advanced R250 000
000.00 to Oakbay Resources and Energy to enable it to purchase Shiva

Uranium from the erstwhile owner, Uranium 1. 48

The New Age Media (“TNA”) was paid R254 752 699.30 by Eskom, Transnet,

Department of Water and Sanitation, the Offices of the Premier for Free State,

“ Holden Money Flows Report pp VV10-SCFOFA-113 to 116
45 Holden Money Flows Report pp VV10-SCFOFA-116 to 117
45 Holden Money Flows Report pp VV10-SCFOFA-117 to 118
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North West and Mpumalanga, and the Free State Provincial Treasury through

irregular procurement practices between February 2011 and May 2016. 4

Denel paid VR Laser aggregate amounts of R242 425 736.70 in respect of the

following irregularly procured contracts: 48

the platform hulls contract awarded to VR Laser Services in October 2014

the single source supplier contract awarded by Denel Land Systems

(“DLS") to VR Laser in May 2015, and

the single source supplier contract awarded by Denel Vehicle Systems

(“DVS”) to VR Laser in December 2015.

After Sahara Systems acquired a 50% share in Global Softech Solutions in
2014, Transnet Awarded Global Softech Solutions the Wagon Performance
Optimisation Contract which was valued by Transnet at R500 000 000 but
ultimately resulted only in the payment of a once off fee to Global Softech

Solutions of R16 199 400.00 on 11 April 2017.

After Sahara Holdings acquired a controlling interest in Cutting Edge

Commerce (previously known as Leonardo Business Consulting) in 2014,

Transnet concluded a two-year contract with Cutting Edge to provide
Transnet with a “Solution for a Systems Analytical Tool and capability to
Report on Key Procurement Metrics”. The contract was awarded to

Cutting Edge on a confinement basis without any competitive bidding and

47 Holden Money Flows Report pp VV10-SCFOFA-118 to 135
*8 Holden Money Flows Report pp VV10-SCFOFA-135 to 141
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resulted in aggregate payments of R41 294 949.60 from Transnet to

Cutting Edge

74.7.2. On 9 May 2016 Eskom concluded a contract with Cutting Edge in the
amount of R71 166 780.00 on the basis of an unsolicited proposal that
was not subject to competitive bidding and in respect of which the full
contract price of R71 166 780 was paid by Eskom to Cutting Edge within

17 days of submission of the unsolicited proposal.

74.7.3. Eskom paid Cutting Edge additional amounts aggregate to R24 432
133.44 in the course of 2017 under ad hoc appointments of Cutting Edge
to contracts by virtue of its position on the Eskom IT Panel of service

providers.

74.8. The Commission has identified payments aggregating to just over R102 million
made to Sahara by organs of state who have been unable to produce evidence
to the Commission to show that these payments were made in terms of
acceptable procurement practices. The Commission is not in possession of
evidence that proves that these payments were the product of irregular
procurement practices, so they are not included in the overall totals of irregular

payments made to the Gupta Enterprise.

75. State Capture: the Aggregate Amounts

76. Mr Holden has produced a detailed analysis of the payments from public funds affected

by State Capture.*® On the basis of his analysis, the Commission estimates that the

43 Holden Money Flows Report Table 73 pp VV10-SCFOFA-153 to 155
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total amount disbursed by organs of state in expenditure tainted by State Capture was

R57 344 912 379.34°° broken down as follows:

Investigations

Government Entity Paid To Total State | Percentage
Expenditure (ZAR) of Total
FS Department of Agriculture | Nulane Investments 24 984 240.00 0.04%
and Rural Development 204
FS Department of Agriculture | Estina 280 202 652.00 0.49%
and Rural Development
FS Department of Education | Sunbay Trading 28 500 000.00 0.05%
FS Office of the Premier Sunbay Trading 4 578 810.00 0.01%
FS Department of Health Cureva/Mediosa Health | 25 111 188.00 0.04%
NW Department of Health Cureva/Mediosa Health | 30 000 000.00 0.05%
FS Department of Agriculture Tseb-o Business 12 492 500.00 0.02%
and Rural Development Intelligence
FS Department of Agriculture | Pygma Consulting 2 487 480 0.00%
and Rural Development
FS Department of Economic | Innova Management
Development, Tourism and | Consulting 6 972 395.04 0.01%
Environmental Affairs
SAA Regiments Capital 6 241 500 0.01%
SA Express Regiments Capital 8 218 123.20 0.01%
Transnet Regiments Capital 1023 161 529.89 1.78%
FS Provident Fund Regiments Capital 2 319 216 0.00%
Denel Regiments Capital 7 980 000 0.01%
SAFCOL Regiments Capital 6 623 400.00 0.01%
Trans.;net Defined Benefit | Regiments Capital 248 729 210 0.43%
Pension Fund
Transnet Trillian Group 169 859 999.91 0.30%
Eskom Trillian Group 595 228 913.29 1.04%
SA Express Trillian Group 5 700 000.00 0.01%
Transnet Neotel 5 581 955 471.63 9.73%
Eskom McKinsey Inc 1108 164 558.26 1.93%
Transnet McKinsey Inc® 741 518 655.60 1.29%
SAA McKinsey Inc 6 243 210.00 0.01%
Eskom Combined Private 71 937 415.05 0.13%

30 This figure differs slightly from Mr Holden's figure of R57,269,900,004.43 in his Table 73 because Holden
appears to have transposed incorrect figures into his table in respect of the Transnet McKinsey payments,
the Transnet Cutting Edge payments and the Denel Dentons payments. His table also did not take account
of the R26.1 million aggregate payment made by Transnet to Nkonki in respect of the non-audit services
because he was not aware of the amount paid in this regard. All of the relevant discrepancies are noted on

the table below.

51 Holden's Table 73 uses the incorrect figure of R687 970 961.05
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Transnet Comh!neq Private 151 698 373.17 0.26%
Investigations
City of Johannesburg Comb!neq Private 74 802 005.78 0.13%
Investigations
City of Tshwane Comb!neq Private 59 269 561.31 0.10%
Investigations
City of Ekurhuleni Combfneq Private 95 746 222 42 0.17%
Investigations
Transnet Nkonki Inc® 26 100 000.00 0.05%
Eskom Nkonki Inc 5861 759.16 0.01%
Eskom Deloitte 236 226 517.93 0.41%
Eskom KPMG 63 280 377.50 0.11%
Eskom PWC 107 773 438.56 0.19%
Transnet Cutting Edge® 41 294 949.60 0.07%
Eskom Cutting Edge 95 598 913.44 0.17%
Eskom SAP 564 733 122.57 0.98%
Transnet SAP 225 883 124.88 0.39%
Transnet Zestilor 13 407 883.18 0.02%
Transnet Zestilor (via Innovent 222 839 809.93 0.39%
Asset Management)
Eskom T-Systems 7 805 558 985.49 13.61%
Transnet T-Systems 4 529 377 797.46 7.90%
Eskom Zestilor 2490 484.50 0.00%
Eskom Dentons South Africa 20 892 885.56 0.04%
Denel Dentons South Africa® | 5 971 266.24 0.01%
SABC Lornavision 62 733 557.24 0.11%
Eskom Tegeta Resources 2442 523 980.95 4.26%
Eskom Optimum Coal 1682026 066.26 | 2.93%
IDC Oakbay 250 000 000.00 0.44%
Eskom TNA Media 35401 246.60 0.06%
Transnet TNA Media 144 147 790.00 0.25%
Depgdrnent of Water and | TNA Media 5924 333.64 0.01%
Sanitation
Office of the Premier: FS TNA Media 42 062 906.36 0.07%
FS Treasury TNA Media 11 331 233.68 0.02%
Office of the Premier: | TNA Media 6 581 301.20 0.01%
Mpumalanga
Office of the Premier: NW TNA Media 9 308 888.02 0.02%
Denel VR Laser 242 425 736.70 0.42%
Transnet Globgl Softech 16 199 400.00 0.03%
Solutions
Transnet (95 Locos) CSR 3432 869 565.21 5.99%

52 Holden's Table 73 did not include this figure
53 Holden's Table 73 uses the incorrect figure of R45 904 113.24
3 Holden's Table 73 uses the incorrect figure of R5 997 422.24
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Transnet (100 Locos) CSR 5159 831 654.92 9.00%
Transnet (359 Locos) CSR/CRRC 14 910 751 921.66 26.00%
Transnet (232 Locos) CNR/CRRC 2823 869773.71 4.92%
Transnet Liebherr Cranes 841 098 842.64 1.47%
Transnet ZPMC 877 806 234.00 1.53%
TOTAL 269 900 004.43

77. A wide range of organs of state experienced the impact of State Capture, but the

financial effect was focused on Transnet and Eskom who together, account for more

than 97% of all the expenditure tainted by State Capture. The full breakdown of State

Capture tainted expenditure by organ of state is the following:

SOE or Government Tc.)tal Amaurk Percentage of
Disbursed Related to
Department State Capture (ZAR) Total
Transnet incl. Transnet
Second Defined Benefit | 41 182 401 987.39 71.82%
Fund
Eskom 14 837 698 665.23 25.87%
Fa Provincial | 441 042 621.08 0.77%
Government
Denel 256 377 002.94 0.45%
IDC 250 000 000.00 0.44%
City of Ekurhuleni 95 746 222 42 0.17%
City of Johannesburg 74 802 005.78 0.13%
SABC 62 733 557.24 0.11%
City of Tshwane 59 269 561.31 0.10%
NV Pravingial 39 308 888.02 0.07%
Government
SAA and SA Express 26 402 833.20 0.05%
Mpumalanga Provincial 6 581 301.20 0.01%
Government
SAFCOL 6 623 400.00 0.01%
ReparmentofiVeierand | . oo a5m.64 0.01%
Sanitation
TOTAL 57 269 900 004.43

78. Holden calculates that the Gupta Enterprise was paid directly or indirectly via money

laundering vehicles, a total of R16 217 793 047.18 out of public funds tainted by State

Capture.

The Commission has performed its own independent calculations and

concluded that the Gupta Enterprise benefited at least to the amount of R15 543 960
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171.22. There are two primary reasons for the discrepancy between the Commission’s

figure and the figure reached by Holden.

First, the Commission has erred on the side of caution in relation to the risk of

double counting amounts.

Second, for the purposes of his calculation, Holden does not treat Trillian, or its

subsidiary, Nkonki as Gupta Enterprise entities and, instead, accounts only for

the amounts traceable as having been paid out of Trillian or Nkonki to known

Gupta Enterprise subcontractors or laundry vehicles. Given the fact that Mr

Essa at all relevant times held a controlling interest in Trillian, the Commission

sees no basis for treating Trillian as an entity independent of the Gupta

Enterprise. So in this report, for the purposes of calculating amounts paid to

the Gupta Enterprise in relation to State Capture contracts, payments to Trillian

and Nkonki are included in the calculation.

The full breakdown of the Commission's amount of R15 543 960 171.22 is the following:

Direct Payments to Gupta Enterprise by Organs of State

Organ of State Gup.ta' Enlerpiise Amount
Recipient

FS Department of Agriculture Nulane 24.984,240.00

and Rural Development

FS Department of Agriculture Estina 280,202,652.00

and Rural Development

FS Department of Education | Sunbay Trading 28,500,000.00

FS Office of the Premier

Sunbay Trading

4,578,810.00
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Transnet Cutting Edge®® 41 294 949.60
Eskom Cutting Edge 95 598 913.44
Transnet Trillian 169 859 999.91
Eskom Trillian 595 228 913.29
SA Express Trillian® 5 700 000.00
Transnet Nkonki 26 100 000.00
Eskom Nkonki®’ 5861 759.16
Transnet Zestilor 13,407,883.18
Transnet i‘:;g'torzqa(:fge';g‘t’;e”t 222 839,809.93
Eskom Zestilor 2,490,484 .50
Eskom Tegeta Resources 2,442 523,980.95
Eskom Optimum Coal 1,682,026,066.26
Oakbay
IDC Investmentsingbay 250.000.000.00
Resources/Action
Investments
Eskom TNA Media 35,401,246.60
Transnet TNA Media 144 ,147,790.00
Office of the Premier: FS TNA Media 42.062,906.36
FS Treasury TNA Media 11,331,233.68
Office  of the Premier: TNA Media 6.581.301.20
Mpumalanga
Office of the Premier: NW TNA Media 9,308,888.02
Denel VR Laser 242 425,736.70
Transnet Ginbal Softech | 416.199,400.00
Solutions

Sub-Total Direct Payments to Gupta Enterprise>®

6 398 656 964.78

Payments by State Contractors Derived from State Capture Contracts

Payee and Project Recipient Amount (ZAR)
Tsebo/lnnova
Nanagementires Stale | ey Limited 9 756 500.00

Department of Agriculture and
Rural Development

Regiments Transnet TSDBF
Interest Swaps

Trillian

185 530 350.08

33 Holden's Table 248 uses the incorrect figure of R45 904 113.24
% Holden's Table 248 does not include the Trillian figures
57 Holden's Table 248 does not include the Nkonki figures

5 Holden's Table 248 erroneously includes amounts paid to SAP under this heading
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T-Systems Zestilor™® 3 051639.21

T-Systems Supplier | Sechaba Computer 323 413 332 51

Development Agreement Systems
Technology and

Neotel Procurement 286 535 487.77
Holdings®®

SAP Gidbal Softedh 7 410 000.00
Solutions

SAP CAD House 99 924 993.94

Deloitte Nkonki 48 337 149.55

KPMG Nkonki 12 972 974.99

PWC Nkonki &' 18 275 949.90

Cureva/Mediosa Sethans  Compliisy 1 556 561.49
Systems

Sub-'!:oraf: h_wd:rect Payments via _Srate Contractors 996 764 939.44

(including Innova contracts in Free State)

Payments to First-Level Laundry Entities by State Capture Partners®?

Parntner and Project Recipient Amount (ZAR)
Cureva/Mediosa Shacob Commerce 15 960 000.00
Cureva/Mediosa Albatime / Moodley 2 538 948.00
CNR Durban Relocation/Bex | Medjoul 15228 070.98
CNR Durban Relocation/Bex | Ismer 14 147 400.00
CNR Durban Relocation/Bex | Fortime Consultants 18 140 820.00
CNR Durban Relocation/Bex | Maher Strategy 18 605 940.00
CNR Durban Relocation/Bex | Block Mania 10 154 226.18
Regiments (All Projects) Albatime 232 267 385.20
Regiments (All Projects) Chivita Trading 129 299 827.25

Regiments (All Projects)

Forsure Consultants

16 890 928.70

Regiments (All Projects)

Fortime Consultants

53 880 753.93

Regiments (All Projects)

Homix

179 506 583.48

Regiments (All Projects) Maher Strategy 10 322 510.00
Regiments (All Projects) Medjoul 29 558 898.91
Regiments (All Projects) Hastauf 12 360 769.62

Regiments (All Projects)

Birsaa Projects

2277 150.00

59 Holden's Table 248 includes amounts paid to Zestilor by Trillian and Sechaba Computer Systems. These have
been removed to avoid double counting

60 Holden's Table 248 does not include the Techpro figures
8" Holden's Table 248 does not include the Nkonki figures

82 Holden's Table 248 includes amounts paid to laundry vehicles by the Gupta Enterprise companies Trillian,
Sechaba Computers, Zestilor, Techpro and CAD House. Now that the primary payments to these companies
have already been included in this table in the two categories above, the laundry payments by those vehicles
have been removed from the table to avoid double counting. Similarly, the amounts under the heading
“Regiments and Trillian laundry cases” in Holden's Table 248 have been removed from this table to avoid
double counting now that the primary payments are already included in this table under earlier categories.



38

Liebherr: Burlington Cranes Homix 1 800 000.00

Neotel: Transnet Homix 75573 519.88

Canamed Pivate | chivita 14 673 600.00

Investigations

. Pivate | omix 17 510 400.00

Investigations

Combined Private | £ rsure Consuiting 2 918 400.00

Investigations

i e Pivale | redioul 12 372 962.22

Investigations

Dentons Fortime Consultants 1873 788.36

Lornavision Birsaa Projects 3019 868.23

Lornavision Schacob Commerce 5779 676.40

CRRC Fortime Consultants 7892 226.77
Sub-Tota_l!:' Payments to First-Level Laundry 919 968 226.83

Entities by State Capture Partners
Kickbacks to the Gupta Enterprise®
Project Kickback Amount (ZAR)

Purchase of Liebherr Cranes

26 586 799.49

Purchase of ZPMC Cranes

33 379 031.04

95, 100, 359, 232 Locomotive Procurements including

Maintenance Contracts:
Primary Documentation

Payments Confirmed by

3400 558 016.24

95, 100, 359, 232 Locomative Procurements including
Maintenance Contracts: Suspected Further Kickbacks

3 768 046 193.40

Sub-Total: Kickbacks to the Gupta Enterprise

7 228 570 040.17

TOTAL

15543 960 171.22

8 The amount in Holden's Table 248 under the heading “CNR Relocation Contract” has been removed because it
is already included under the CNR Durban Relocation/Bex line items above.
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Assessing the Financial Cost of State Capture

80. The amounts set out above do not represent the full loss suffered by the State as a
result of Gupta Enterprise related State Capture. The first amount of R57 269 900
004.43 is the aggregate amount of total payments made to contractors in contracts with
the State in which the Gupta Enterprise was involved in State Capture activities. The
second amount of R15 543 960 171.22 is the aggregate amount of total payments to
the Gupta Enterprise made by the State itself, or by contractors in contracts with the
State in which the Gupta Enterprise was involved in State Capture activities. In order to
calculate the total cost to the State of State Capture activities it would be necessary to

conduct eight different quantification exercises:

80.1. The total value of kickbacks paid to the Gupta Enterprise by third party
contractors who concluded contracts with the State whether in the form of direct
kickbacks or indirect kickback paid to laundry entities. This amount can be
assumed to be a loss by the State because in an open and honest competitive
procurement process without interference by the Gupta Enterprise or other
corrupt parties, it can be assumed that bidders would have fixed prices at a
level that did not need to accommodate the kickbacks that they had committed

to pay to the Gupta Enterprise.

80.2. The total value of gratuitous expenditure where such expenditure was incurred

with little motivation beyond ensuring the enrichment of the Gupta Enterprise.

80.2.1. By way of illustration, organs of state made aggregate payments of R248
833 365.86 to TNA for advertising, marketing and newspapers. It can

safely be assumed that most, if not all of this expenditure would have
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been avoided if the Gupta Enterprise had not exercised the influence over
the State that it did, and that very little of this expenditure resulted in any

real value for the State.

Likewise, the entire Estina Dairy project seems to have been conceived
for the primary purpose, not of providing any value to the Free State
Provincial Government and the residents of the Free State, but rather to
provide a pretext for the transfer of public funds to the Gupta Enterprise.

There was little, if any value that the province derived from the project.

The total value of gratuitous expenditure where entities were entities linked to
the Gupta Enterprise were given new contracts for which they had already been
paid or for which other entities linked to the Gupta Enterprise had already been

paid. The State Capture at Transnet abounds with examples in this category:

The R189 million “success fee” paid to Regiments in relation to the China
Development Bank loan when Regiments had already been paid for all

services relating to this work;

The R93 million paid to Trillian for services for which Regiments had

already been paid in respect of the Club Loan;

The R26.1 million paid to Nkonki for services for which Regiments and

McKinsey had already been paid.

The payment by organs of State of amounts far in excess of the contract values
awarded to entities linked to the Gupta Enterprise. The most obvious example
of this is the 745% increase in the payments made to Regiments Capital for its

services relating to funding for the 1064 locomotive procurement. So
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Regiments fees escalated from the R35.2 million in the initial contract to R265.5

million.

The price inflation attendant on contracts made with the Gupta Enterprise by
State entities, especially in the cases where no competitive bidding process
took place, where such contracts incurred significantly higher costs for the
delivery of goods and services compared with going market rates, or even the
usual rates charged by the Gupta Enterprise for its non-State Clients. An
obvious example of this is the case of Sunbay Trading and its contracts with
the Free State government to supply laptops for needy learners. As set out
above, Sunbay Trading was paid an aggregate amount of R33,078,810.00 to
deliver laptops. Almost all of this was transferred to Sahara Computers, who
supplied the laptops. Sunbay Trading was effectively a front company for
Sahara. The unit price charged by Sunbay Trading/Sahara Computers in this
regard was nearly double the unit price charged by Sahara Computers to its
commercial and corporate clients. There was no competitive bidding process

for the award of the contracts.

The price inflation in the contract prices charged to the State by third party
contractars who did business with the State in circumstances where they were
protected by their relationship with the Guptas, over and above the value of the

kickbacks those third party contractors paid to the Gupta Enterprise.

Gupta Enterprise State Capture created a culture of corruption and
indifference to cost in many State Owned Enterprises and Government
Departments. There is reason to believe that third party contractors who
were protected by their relationship with the Gupta Enterprise, exploited

this culture to charge the State excess amounts even beyond those
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necessary to recover the cost of the kickbacks they were paying to the

Gupta Enterprise.

By way of illustration, T-Systems was awarded a five year MSA
agreement with Transnet from January 2010 to December 2014. T-
Systems used its relationship with Salim Essa to procure the extension
of this contract from January 2015 to March 2019. Over the four-year
period of the extension to December 2018, the average annual amount
paid by Transnet to T-Systems was more than three times the average
annual amount paid to T-Systems under the same contract from January

2010 to December 2014.

The total value of contractual damages suffered by organs of state in their
contracts with the Gupta Enterprise itself or with third party contractors who

were protected by their relationship with the Gupta Enterprise.

In some cases, the counterparties of the State would have properly
performed their contractual obligations and the State would have suffered
no contractual damages. In others, however, the Gupta Enterprise linked
counterparties would not have performed and the State would have
suffered losses which may even have exceeded the amounts paid to the

relevant counterparties

The OCM Eskom State Capture case illustrates the potential extent of such
losses. In case 35689/20 in the Gauteng High Court, Pretoria, Eskom seeks to
recover from parties implicated in State Capture the losses that it alleges that
it suffered as a result of OCM's failure to deliver the quantity and quality of coal
it was obliged to deliver while under the control of the Gupta Enterprise. It

guantifies its losses at R2 441 161 443 in relation to coal quantity and at R89
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335 464.07 in relation to coal quality.*® These alleged losses far exceed the
total amount of R1,682,026,066.26 that Eskom paid OCM while it was under

the control of the Gupta Enterprise.

Collateral wasteful expenditure incurred by organs of state to accommodate
State Capture contracts. Apart from the payments to Gupta Enterprise
companies and third party contractors paying premiums to Gupta Enterprise
companies, State Capture caused indirect loss to the State in the form of
excessive payments to “innocent” third party contractors so as to prevent the
inflated payments to Gupta linked third party contractors from standing out. The
1064 locomotive procurement is an illustrative case — China North Rail and
China South Rail were paid prices that accommodated kickbacks to the Gupta
Enterprise of amounts in excess of 20%. In order to make this possible, the
prices paid to Bombadier and General Electric also had to be increased to
levels where the China North Rail and China South Rail prices did not look

excessive.

Of the eight categories of losses set out above, the Commission has been able to
quantify the first category of losses. The amount of the kickbacks paid can be
determined with some degree of accuracy. As is set out above the direct kickbacks
aggregated to R7 228 570 040.17 and the indirect kickbacks aggregated to R919 968

226.83. So the total known value of kickbacks was R8 148 538 267.

The Commission has not, however, attempted to quantify the other seven categories of
loss. So this report does not purport to quantify the total loss suffered by the State as

a result of Gupta related State Capture. It can safely be predicted, however, that this

& The Eskom summons is at VV10C-FURTHER-DOCS-074 to 146. The relevant allegations are at p VV10C-

FURTHER-DOCS-118 paras 103 and 104



44

amount would far exceed the amount of R15 543 960 171.22 that was paid directly or

indirectly from public funds to entities forming part of the Gupta Enterprise.
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Introduction

83. The Gupta enterprise used a range of different money laundering networks to dissipate
the funds it generated from State Capture. These money laundering networks became

more sophisticated over time:

84. To begin with, the Gupta enterprise externalised its State Capture profits with extremely

simple money laundering devices:

84.1. domestic Gupta companies that received irregular contracts with the South
African State would transfer the benefits of those contracts directly into Gupta
companies in the UAE whereafter they would circulate through offshore Gupta
enterprise accounts before being reintroduced to Gupta companies in South

Africa;®

84.2. kickbacks extracted from third party foreign contractors with Transnet would be
paid directly into the accounts of Gupta companies in the UAE® or to JJ Trading

FZE and Century General Trading FZE. The latter were companies within the

65 See for example the laundering of the payments made by the Free State Government to the Estina Dairy. These
DUH WUDFHG LQ GHWDLO LQ 0U +ROGHQTV (VWLQDPHHIBAIGHS RUW $QQH[XUH

66 An obvious example would be the Liebherr payments to Accurate Investments in respect of the Transnet cranes
contract awarded to Liebherr. These payments are analysed by Mr Holden in his Transnet report (Annexure
VV5.2) at pp VV5-PEH-1135 to 1151.
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Worlds Window Network of companies and laundered these payments directly

into UAE accounts of Gupta enterprise companies.®

85. From around 2013, the Gupta Enterprise started using sophisticated domestic and
international money laundering networks to move its proceeds of crimes against the

South African State:

85.1. in respect of the Transnet locomotive kickbacks, CRRC and related companies
paid offshore kickbacks into HSBC accounts of Tequesta and Regiments Asia
in Hong Kong, out of which accounts the kickbacks were laundered through a

Hong Kong / China money laundering network; and

85.2. domestic Gupta companies that received irregular contracts with the South
African State would launder the proceeds of those contracts through
established South African money laundering networks, which, in turn, would
launder the relevant funds into international money laundering networks,
including the Hong Kong China money laundering network referred to in the

previous paragraph.

86. These domestic and international money laundering networks used by the Gupta
enterprise to move proceeds of crime for around 2013, are independent of the Gupta
Enterprise. They seem to have pre-existed the Gupta Enterprise and to have serviced

a wide range of clients other than the Gupta Enterprise.

57 In his Transnet Report (Annexure VV5.2) Mr Holden describes the payments of hundreds of millions of rands
into Gupta enterprise accounts via JJ Trading and Century General Trading. These payments originated in
kickbacks paid by ZPMC in respect of a Transnet crane contract (see pp VV5-PEH-1110 to 1112 and 1185
to 1186) and by China North Rail and China South Rail in respect of the Transnet locomotive contracts (see
pp VV5-PEH-1186 to 1192).
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Because the Commission had no extra territorial information gathering powers, it was
able to investigate the domestic money laundering networks much more effectively than
the international money laundering networks. The primary focus of this Chapter is
accordingly on the domestic money laundering networks used to dissipate the proceeds
of State Capture and a range of remedial measures that should be considered to target
these domestic money laundering networks. Before reaching this primary domestic
focus of the chapter, however, it is possible to make some observations in relation to
an international money laundering network that was used to launder billions of Rands
of proceeds of State Capture. This is the money laundering network based in Hong
Kong / China that was used to launder the kickbacks paid to the Gupta Enterprise by
the Chinese locomotive companies in respect of the Transnet locomotive contracts.
The same money laundering network also appears to have been used to launder State
Capture kickbacks paid inside South Africa, after these were laundered out of the

country through domestic money laundering networks.

The Hong Kong / China Money Laundering Network Used by Tequesta, Regiments Asia,

and Morningstar

88.

Holden shows that, over the period 8 December 2014 to 1 September 2016 an
aggregate amount of $145 177 086.91 was paid into the Hong Kong HSBC accounts of
by CRRC and its related companies as kickbacks in respect of the Transnet locomotive
contracts awarded to China South Rail and China North Rail, two locomotive companies

which merged to create CRRC.58

58 Annexure VV5.2 pp VV5-PEH-1195 to 1199



























































































































































































































































































































































































































